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PRELIMINARY  NOTES. 


ADMINISTRATIONS  OF  WASHINGTON  AND  ADAMS. 

In  the  ordinary  litigation  between  citizen  and  citizen,  the  reports  of  court* 
of  justice,  couched  as  they  are  in  technical  language,  are  addressed  only  to 
the  professional  reader.  Where,  however,  the  parties  in  court  are  the  sove- 
reign himself  and  one  of  his  subjects,  and  where  the  question  in  controversy 
afiects  the  dignity  of  the  one  or  the  rights  of  the  other,  the  audience  is  mul- 
tiplied. Apart  from  the  present  magnitude  of  the  interests  at  stake,  the  trial, 
when  faithfully  reported,  is  to  posterity  a  fragment  of  the  past,  ezhibitin)^  by 
sample  its  politics,  its  temper,  and  its  manners.  Where,  for  instance,  is  there 
to  be  found  so  graphic  a  picture  of  the  maudlin  sensuality  and  the  minute 
despotism  of  the  court  of  James  L,  as  in  the  proceedings  of  the  commission 
instituted  to  divorce  the  Earl  of  Essex,  for  what  the  royal  casuist  styled 
**  impedimentum  tnahJiciV^f  Where,  had  it  not  been  for  the  trial  of  the 
•even  bishops,  would  the  world  have  seen  portrayed  that  last  great  scene  in 
the  career  of  absolutism,  in  which  the  possessor  of  divine  right  pushes  it  to  the 
humiliation  of  its  champions,  and  its  champions  assert  it  by  the  deposition  of 
its  possessor  T  Of  the  religious  temper  of  the  day,  the  best  exposition  is  to 
be  found  in  the  trials  of  Laud,  Baxter,  Oates,  and  Sacheverell ;  of  its  civil 
relations,  in  those  of  Straflford,  Sydney,  Russell,  Atterbury,  Cobbett,  and 
Hone ;  and,  of  its  moral  tone,  in  those  of  Lord  Audley,  Sir  Charles  Sedley* 
and  Lord  Grey  de  Werk. 

The  political  trials  which  followed  the  adoption  of  the  Federal  Constitu- 
tion, possess,  not  less  than  those  of  England,  the  qualities  that  make  up 
dramatic  history.  Thus,  almost  at  the  opening  of  the  courts,  we  see  the 
first  Chief  Justice  of  the  United  States,  with  the  pen  hardly  dry  with  which 
the  great  cotemporaneous  commentary  on  the  Constitution  was  partly  written, 
hurrying  to  Richmond  to  declare  to  the  first  Federal  grand  jury  that  ever  sat 
there,  the  doctrine,  afterwards  so  precipitately  abandoned,  thai,  by  the  com- 
mon law,  the  Federal  courts  have  power  to  punish  offences  against  the  Federal 
sovereignty.  We  see  Genet,  to  clieck  whose  depredations  this  prerogative 
was  invoked,  supplying  an  American  skipper  with  the  French  flag;  we  see 
an  English  merchantman  seized  in  the  river  Delaware  by  the  vessel  thus 
equipped ;  and  we  find  a  Connecticut  day  labourer  magnified  into  a  cause 
of  war  by  the  fact  that,  without  casting  off*  his  American  allegiance,  he  under- 
took to  serve  in  the  Gallicised  privateer.  The  English  minister  demanded  his 
arrest;  the  French  minister  insisted  on  his  discharge;  and  all  the  Judges  of 
the  Supreme  Court  were  summoned  to  give  dignity  and  effect  to  his  trial. 
By  the  court  he  was  pronounced  an  ofl^ender  against  the  Constitution  and 
laws  of  the  United  States ;  by  the  jury  he  was  decided  to  be  an  offender 
against  neither;  and,  while  Mr.  Jefl^erson  directed  Mr.  Morris  to  tender  to 
the  English  ministry  the  charge  of  the  court,  as  demonstrating  that  the  Fede- 
ral government  had  power  to  punish  offenders  against  the  laws  of  nations, 
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Mr.  Genet  issned  cards  to  a  dinner  in  which  many  American  dignitaries  were 
invited  to  meet  ** citizen  Henfield,"  and,  where  the  posiiion  was  hoastingly 
taken*  that  hy  the  verdict  of  a  jury  it  was  settled  that  the  American  people 
Dvere  hereafter  to  make  war  upon  Great  Britain,  under  the  French  flag.*  A 
few  years  afterwards,  a  woman  in  the  far  north-east  corner  of  Pennsylvania, 
threw  a  pail  full  of  water  on  a  revenue  officer,  who  was  engaged  in  what 
seemed  to  her  the  impertinent  occupation  of  counting  her  windows;  he  re- 
sented the  insult,  and,  endeavouring  to  catch  her  husband,  was  caught  himself; 
the  marshal,  who  went  after  the  offenders,  was  caught  also ;  and  an  army  as 
large  as  that  which  captured  Burgoyne  was  marched  up  to  disperse  insurgents 
who  dispersed  of  their  own  accord,  as  soon  as  they  found  that  the  counting 
of  windows  was  not  merely  the  frivolous  pastime  of  an  idle  exciseman,  but 
was  an  incident  to  a  tax  laid  by  a  government  having  both  the  power  and  the 
will  to  enforce  its  own  legislation.  Several  of  the  culprits  were  brought  to 
Philadelphia  to  be  punished  ;  but,  hardly  had  their  ringleader  been  arraigned, 
when  Judge  Chase  flung  upon  the  table,  where  the  defendant's  counsel  were 
sitting,  a  paper,  which  he  declared  contained  his  views  on  the  questions 
•bout  to  arise.  They  at  once  abandoned  the  defence,  intimating  that  decision 
before  argument  was  as  insulting  to  the  bar,  as  argument  after  decision  was 
derogatory  to  the  bench ;  and,  after  a  fruitless  attempt  on  the  part  of  the 
court  to  wriggle  out  of  the  difficulty,  the  case  proceeded  with  no  lawyer  at 
•11  on  one  side,  and  but  half  a  one  on  the  other, — for  a  lawyer  without  an 
opponent  is  but  half  of  himself; — and,  the  flrst  result  was  that  in  a  few 
hours,  John  Fries  was  convicted  of  treason ;  the  second,  that,  in  a  few  years, 
Judge  Chase  was  impeached  for  misdemeanour.  In  the  meantime,  a  day  or 
two  after  the  conviction,  was  to  be  seen  Mr.  Adams — ^''an  extraordinary 
sight,'*  as  Mr.  Pickering  called  it — shaking  before  the  eyes  of  his  astonished 
cabinet  a  pardon,  by  which  was  dissipated  the  only  positive  result  of  a  month's 
litigation  and  a  six  months*  campaign.  Nor  did  the  consequences  stop  here; 
for  through  the  rupture  which  this  pardon  was  one  of  the  principal  causes  in 
producing,  the  reconnoitering  of  the  windows  in  Northampton  county  did 
not  cease  to  be  felt,  until  the  administration  was  destroyed  and  the  Federal 
party  distracted. t 

Keeping  in  mind  the  historical  as  well  as  the  legal  interest  of  these  trials, 
my  plan  has  been  to  accompany  them  with  notes  l>oth  professional  and  poli- 
tical. Without  a  reference  to  the  local  or  personal  politics  of  the  day,  a  good 
deal  of  the  text  would  be  incomprehensible;  and  such  a  reference  is  not 
easily  to  be  had.  The  days  of  biographical  dictionaries  and  of  historical 
indices  have  to  us  not  yet  arrived.  Our  race  as  a  nation  has  been  that  of  the 
swif\.  Few  have  had  time  to  pause  and  collect  the  history  of  those  who  have 
just  gone  by.  The  gravestones  of  the  revolution  the  chisel  of  the  renovator 
has  not  yet  begun  to  retrace.  In  the  hurry  of  the  revolutionary  generation, 
the  dead  were  not  only  left  to  bury  their  dead,  but  to  write  their  obituaries  ; 
and  patriarch  after  patriarch  sank  noiselessly  and  unnoticed  into  the  Potter's 
Field  of  the  past.  Of  all  the  ex-presidents,  only  the  first  and  the  third  have 
been  the  subjects  of  authentic  biographies.^  Of  a  majority  of  the  judges  of 
the  first  Supreme  Court,  there  is  not  one  of  the  great  libraries  of  the  country 

*  H«nfteld*t  case,  post  49—89. 

t  Fries'  case,  post^  482.  et  ttq. 

^  Mr.  Sparks'  Life  of  WR:fhins:Toii  is  in  everybody's  hands,  and  has  received,  in  a  service 
tho  most  shif\ing,  a  permanent  rank  in  which  it  ia  not  likely  it  will  ever  be  superseded. 
Mr. Tucker's  Life  of  JeflTereon^tbough  written  under  the  (n'eater  disadvantages  attending  the 
looking  up  of  die  J«*fler6on,  Matlisoii.  and  Monroe  correspondtriice,  i?*,  I  think,  entitled  to  the 
•ame  high  grade.  'J^he  ti*mptation  to  aptftheosis,  ho  common  to  bi(^raphers,  was  in  this  case 
overcome;  ami  the  best  test  of  die  im|jitriialify  with  which  the  work  is  carried  on,  i»  eliown 
hjf  the  i'act  tUai  the  e^^iKiue  |iurtisaus  ou  both  sides,  while  admitting  the  writer  s  ability, 
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Insurgents,  grew  oat  of  the  disturbed  state  of  our  foreign  relations,  and 
mre  properly  to  be  treated  in  connection  with  the  scenes  which  marked  the 
more  troubled  times  of  Mr.  Adams.  Washington's  administration,  in  fact 
was,  till  almost  its  close,  a  continued  calm.  Though  at  no  other  period  were 
the  exciting  causes  so  numerous  and  active,  at  no  other  was  there  so  great 
freedom  from  party  agitation.  The  convulsive  struggle  by  which  the  old 
government  had  been  cast  off,  was  succeeded  by  a  temporary  sluggishness-— 
by  a  disposition  to  yawn  and  stretch  and  to  be  not  surprised  at  anything — and 
by  a  readiness  to  swallow  with  a  good-humoured  indifference  inconveniences 
which  a  little  while  before  would  have  been  madly  resisted.  A  successful 
revolution,  in  the  nature  of  things,  generates  a  contentment  which  leads  its 
subject  to  take  with  perfect  good  nature,  evils  perhaps  even  greater  than  those 
by  which  the  revolution  itself  was  produced,  very  much  in  the  same  way  that 
the  boy  who  runs  away  from  home  will  put  up  when  before  the  mast  with 
annoyances  to  which  his  early  difficulties  were  trifles.  Thus  England  in 
1660,  and  Fr^ce  in  1800,  crouched  gently  under  a  despotism  more  arbitrary 
than  those  which  had  just  before  been  destroyed  at  such  terrific  cost.  The 
tame  exertions  which  produced  fatigue,  generate  submissiveness;  and  this 
aubmissiveness  in  its  turn  is  the  harbinger  of  the  recovery  of  strength  and 
vigour.  Were  it  not  for  this  torpid  ductility,  this  self-abandonment  to  what 
Correa  called  "the  special  providence  over  the  United  States  and  little 
children,"  the  accidents  of  a  young  government,  like  the  accidents  of  a  young 
child,  would  be  fearfully  accumulated.  That  indisposition  to  resist  or  struggle, 
which  permits  a  drunken  man  to  roll  down  stairs  unhurt,  where  a  man  in  fiill 
health  would  be  bruised  and  broken,  is  the  great  safety-guard  of  a  newly  made 
government. 

But  even  before  the  retirement  of  Washington,  there  were  signs  not  to  be 
mistaken  that  the  season  for  repose  was  over.  Within  the  eight  years  then 
closing,  the  country  had  acquired  hardness,  vigour  and  self-confidence;  and  it 
now  felt  itself  ready  to  try  its  limbs.  Infancy  was  over,  and  in  the  interval 
between  infancy  and  manhood  came  that  feverish  susceptibility  to  external 
impressions,  which  Montesquieu  ascribes  to  what  he  calls  the  climacteric  of 
national  puberty.  The  unquiet  spirits  who  had  infested  the  seaboard  during 
the  revolution,  who  had  stimulated  Gates  to  jealousy  and  Conway  to  rebellion, 
who  had  got  the  Pennsylvania  line  into  a  stew  before  the  war,  and  after  the 
war  had  got  the  whole  nation  into  it,  now  began  to  peer  out  from  their  rest- 
ing-place. Subdued  and  imprisoned,  they  had  not  been  extinguished.  The 
majestic  presence  before  which  they  had  quailed,  while  it  deprived  them  of 
the  capacity  of  doing  mischief,  had  deprived  them  of  a  field  in  which  mischief 
could  be  done,  but  that  majestic  presence  was  now  withdrawn.  For  them, 
the  night  when  Washington  left  office  was  the  Walpurgis  night,  in  which 
with  impious  triumph  their  liberation  was  to  be  solemnized.  "Lord,  let  thy 
servant  depart  in  peace,"  on  the  morning  of  the  next  day,.exclaimed  Dr.  Leib, 
not  the  most  turbulent  of  this  disenthralled  fraternity,  in  a  communication  to 
the  Aurora,  which  excited  in  the  sober  part  of  the  community  such  indigna- 
tion as  to  compel  the  editor  to  disown  it.  To  tempers  such  as  these,  all  that 
was  wanted  was  an  opportunity  by  which  sides  could  be  taken.  By  Mr. 
Adams'  advent  this  opportunity  was  given.* 

*  In  tha  seat  of  government,  particularly^  whence  Congress  natnrally  drew  its  tone,  society 
was  divided  into  factions  which  reganietl  eacli  other  with  disgust  and  contempt.  ^  Party 
passions  are  indeed  high,"  exolaimed  Mr.  JefTerson^  in  a  letter  dated  May  9,  HOS.  (3  Jeff. 
Corr.  390.)  **  Nobody  has  more  reason  to  know  it  than  myself.  I  receive  daily  bitter 
proofs  of  it  from  people  who  never  saw  me,  nor  knew  anytliing  of  me  but  through  Porcu- 

Sine  and  Fenno.     At  this  moment  all  the  passions  are  boiling  over,  and  one  who  keeps 
imself  cool  and  clear  of  the  contagion,  is  so  far  below  the  point  of  ordinary  conversation, 
that  he  finds  himself  insulated  from  society." 
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Bat  independenlly  of  this  mere  facdoasness,  a  political  ftchism  arising  from 
an  Clonic  difference  of  opinion,  began  now  distinctly  to  manifest  itself.  The 
•Id  anti-constitutional  parties,  it  is  trae,  were  dissolved.  The  Constitution,  as 
limited  by  successive  amendments,  was  now  a  closed  question ;  and  though 
the  nomenclature  of  the  old  parties  continued,  there  had  been  a  great  inter- 
change of  elements.  In  Virginia,  Mr.  Henry  and  Mr.  Madison,  the  great 
champions  of  the  anti-federal  and  federal  parties  in  the  Constitutional  conven- 
tion, found  their  positions  nominally  reversed.  In  Maryland,  Judge  Chase 
and  Mr.  Luther  Martin,  by  whom  the  anti-federal  standard  had  been  carried 
during  the  constitutional  struggle,  now  were  equally  bold  in  the  federal  ranks, 
and  this,  too,  without  any  avowed  change  of  opinion.  The  truth  was,  that 
the  question  now  was  not  whether  the  Constitution  should  be  adopted,  but 
being  adopted,  in  what  spirit  it  should  be  carried  out.  Those  who  thought 
k  imposed  too  great  a  check  on  the  people  of  the  component  states,  were  dis* 
posed  to  give  it  as  severe  a  construction  as  possible:  those  who  thought  the 
check  not  great  enough,  were  disposed  to  make  that  check  greater  by  an  oppo- 
site eyslem  of  interpretation.  *'  In  one  sense,  indeed,**  says  Mr.  Macaulay,  in 
referring  to  a  parallel  period  in  English  history,  **the  distinction  which  then 
became  obvious,  has  always  existed,  and  always  must  exist;  for  it  has  its 
origin  in  diversities  of  temf>er,  of  understanding,  and  of  interest,  which  are 
found  in  all  societies,  and  which  will  be  found  till  the  human  mind  ceases  to 
be  drawn  in  opposite  directions  by  the  charm  of  habit,  and  the  charm  of 
novelty.  Not  only  in  politics,  but  in  literature,  in  art,  in  science,  in  surgery 
and  mechanics,  in  navigation  and  agriculture,  nay,  even  in  mathematics,  we 

In  m  letter  lo  Governor  Rutledge  of  about  the  aama  date,  Mr.  Jefferson  goes  still  further. 

*^  You  and  I,'  he  sa/s,  ** have  formerly  seen  warm  debates,  and  high  political  passions. 
But  gentlemen  of  different  politics  would  then  speak  to  each  other,  and  separate  the  busi* 
nets  of  the  Senate  from  that  of  society.  It  is  not  so  now.  Men  who  have  been  intimate 
all  their  lives,  cross  the  street  to  avoid  meeting,  and  turn  their  heads  another  way  lest  they 
should  be  obliged  to  touch  their  hats."  (2  7\tek.  lift  of  Jtff.  24.) 

A  striking  instance  of  an  overt  act  committed  by  the  federal  wing  of  the  belligerents  is 
given  by  Mr.  Gerry's  biographer,  (2  Auttint  lAft  of  Gerry^  266.)  "Letters  anonymous  or 
fF^i^ied,  imputing  his  continuance  in  France  to  causes  most  distressing  to  a  wife  and  a 
niotht-r.  in  *nch  forms  as  would  give  them  the  appearance  of  real  correspondence,  were 
eonv<'yed  to  her  by  almost  every  fx)%t.  On  several  occasions  the  morning's  sun  shone  upon 
a  model  of  a  guillotine  erected  in  the  field  before  her  wimlow,  smeared  with  bloo<l,  and 
having  the  effiiryof  a  headless  man.  Savage  yells  were  uttered  in  the  night  lime  to  disturb 
tite  sleep  of  this  family  of  females,  and  the  glare  of  blazing  fagots  suddenly  broke  upon 
its  darkuess,  to  terrify  them  with  the  apprehensions  of  immediate  conflagration."  Mr. 
A<]ams  relates.  {Cun.  Corr.  36,)  that  even  at  a  much  earlier  perio<l,  so  great  was  the  heat 
that  **  Wasliington*s  hou.'te  was  surrounded  by  an  innumerable  multitude,  from  day  to  day, 
hurraing,  demanding  war  against  England,  cursing  Washington,  and  crying  success  to  the 
French  Patriots  and  virtuous  republicans;''  and  though  from  a  letter  of  the  late  Mr. 
Rawle,  cited  by  Mr.  Pickering  in  his  review,  (Pick.  Rev.  104,)  it  appears  that,  so  far  as  the 
**  innumerable  multitude*'  is  concerned,  Mr.  Adams'  memory  liad  failed  htm.  yet  there  is  no 
doubt  tliat  in  the  material  point  involved,  the  great  party  violence  of  the  day,  the  statement 
was  correct.  How  far  even  the  courts  reeled  under  the  shock  will  be  presently  showtL 
Tl»e  bar,  certainly,  was  shaken.^ — ^I  appeal,''  said  Mr  Dallas  in  1799,  (sec  pott^  376),  "to 
every  man  in  court— I  appeal  to  the  attorney-general  himself  on  this  point:  he  carries  a 
sword-cane,  and  so  do  I.  There  are  many  gentlemen  in  this  country  who,  from  the  occasions 
of  the  times,  and  the  combination  of  circumstances,  also  wear  sword  canes.  There  were  two 
periods  when  every  one  wore  weapons  o£  defence  from  necessity.  The  first,  when  the 
{tolice  Was  so  defective  that  robberies  were  constant,  and  self-protection  became  necessary 
tlirougfa  the  defects  of  the  law.  The  second,  when  political  fury  rose  to  such  a  height,  as  in 
171:^6-6,  that  it  no  tonger  became  a  question  of  defence  against  rohliers,  but  against  political 
opponents."  With  the  exception  of  the  armistice  extending  from  Washington's  inauguration 
dfiwn  to  Jay's  treaty,  the  temper  of  1785  6  continued  to  1802.  By ''armed  associations" 
it*  the  maintainance  of  personal  rights,  organized  for  the  pnr[KDse  of  "  taking  the  law  into 
their  own  hands,"  Philadelphia  was  iheu  regularly  pauolled.  (See  Mr.  LuU)nt  letter  lo  M. 
JUuatU,  post  682.) 
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Und  this  distinction.  Everywhere  there  is  a  class  of  men  who  ding  with 
fondness  to  whatever  is  ancient,  and  who,  even  when  convinced  by  over- 
powering reasons,  that  innovation  would  be  beneficial,  consent  to  it  with 
many  misgivings  and  forebodings.  We  find,  also,  everywhere  another  class 
of  men,  sanguine  in  hope,  bold  in  speculation,  always  pressing  forward,  quick 
to  discern  the  imperfections  of  whatever  exist,  disposed  to  think  lightly  of  the 
fisks  and  inconveniences  which  attend  improvements,  and  disposed  to  give 
every  change  credit  for  being  an  improvement."*  The  great  point  in  the  Ame- 
tican  Constitution  which  excited  this  kind  of  speculation,  the  only  point 
which  could  be  regarded  as  experimental,  was  that  which  recognized  the  will  of 
the  people  as  the  governing  power.  Everything  else  was  borrowed  from  Eng- 
land. Executive,  legislative  and  judicial  departments  were  established,  among 
which  the  supreme  authority  was  distributed  on  the  same  baais  as  in  the 
mother  country,  and  in  proportions  bnt  slightly  varied.  The  common  law 
eontinned  to  be  the  law  of  the  land,  and  with  it  came  the  organization  both 
social  and  municipal  through  which  the  common  law  acts.  But  while  these 
institutions  were  the  same,  the  motive  power  under  which  they  were  now  to 
•ct,  was  as  much  an  experiment  as  was  steam,  when  Fitch  first  attempted 
through  its  instrumentality  to  propel  the  sloop,  which  had  been  for  years 
eutting  the  waters  of  the  Delaware  by  means  of  wind  and  tide.  Here, 
then,  was  a  great  problem  to  be  solved ;  whether,  under  these  new  principles, 
government  could  be  securely  conducted.  Upon  one  side  or  the  other  of  this 
momentous  question,  parties  now  began  to  marshal  themselves,  and  it  was 
tipon  this,  that  a  variation  of  temper  was  exhibited,  much  more  intense,  it  is 
true,  but  analogous  to  that  which  divides  the  little  senate  of  a  kitchen,  on  the 
appearance  of  a  newly-invented  churn  or  cooking-range,  and  even  produces 
discord  in  a  college  of  philosophers  on  the  promulgation  of  a  new  astronomi- 
eal  theory,  or  the  introduction  of  a  new  mechanical  element.  This  diverg- 
ence of  sentiment  became  more  perceptible  when  the  arc  which  it  described, 
instead  of  as  before,  being  confined  by  our  own  shores,  was  extended  over 
the  continent  of  Europe.     In  a  little  while  the  country  was  divided  into  two 

treat  parties,  the  one,  confident  of  the  feasibility  of  the  Democratic  principle, 
oth  here  and  in  France,  and  insisting  upon  giving  it  full  course;  the  other, 
doubting  its  virtue,!  and  skeptical  of  its  success,  seeking  to  restrain  it  by  all 

*  I  Macaul.  Hist  ofEng.,  91. 

t  This  low-spiriteclness  particalarly  appears  in  the  writings  of  Mr.  Ames,  who  is,  so  far, 
the  only  leading  politician  on  the  federal  side  whose  letters,  subsequent  to  1800,  have  been 
vnreservedly  disclosed. 

**Our  fate  is  not  foretold  by  signs  and  wonders :  the  meteors  do  not  indeed  glare  in  the 
form  of  types,  and  print  it  legibly  in  tlie  sky;  but  our  warning  is  as  distinct  and  almoft  as 
awful,  as  if  it  were  annoiuriced  in  thunder  by  the  ooncussion  of  all  the  elements." — jSmet^ 
Work9,  275. 

'  **  They  are  certainly  blind  who  do  not  see  that  we  are  descending  from  a  supposed  orderly 
and  stable  republican  government,  into  a  licentious  Democracy,  with  a  progress  that  baffles 
all  means  to  resist,  and  scarcely  leaves  leisure  to  deplore  its  celerity.  The  institutions  and 
the  hopes  that  Washington  miser],  are  nearly  prostrate;  and  his  nam^  and  memory  would 
perish,  if  the  rage  of  his  enemies  had  any  power  over  history.  But  they  have  not :  history 
will  give  scope  to  her  veng«>ance,  and  posterity  will  not  be  defVauded." — Ibid  429. 

''But  as  in  the  United  States,  we  see  less  of  this  description  of  low  vulgar,  and  as,  in  the 
essential  circumstance  alluded  to,  they  are  so  much  less  manageable  by  their  demagogues, 
we  are  to  expect  that  our  affairs  will  be  long  guided  by  courting  the  mob,  before  they  are 
violently  changed  by  employing  them.  While  the  passions  of  the  multitude  can  be  con- 
ciliated to  confer  power  and  to  overcome  all  impediments  to  its  actions,  our  rulers  have  a 
plain  and  easy  tas»k  to  perform.  It  costs  them  nothing  but  hypocrisy.  As  soon,  however, 
as  rival  favourites  of  the  people  may  happen  to  contend  by  the  pmctice  of  the  sanie  arts, 
we  are  to  look  for  the  sanguinary  strife  of  ambition.  Brissot  will  fall  by  the  hand  of  Danton, 
and  he  will  be  supplanted  by  Robespierre.  The  revolution  will  proceed  in  exactly  the  same 
way,  but  not  with  so  rapid  a  pace,  as  that  of  Franoa." — Itnd,  437. 
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eoostitutional  means.  By  the  first,  was  sought  a  closer  alliance  with.  France; 
by  the  second,  with  England.* 

France  and  England  were  now  struggling  for  the  mastery  of  the  ocean,  and 
by  this  gigantic  (*ontest  the  remotest  tides  were  affected.  The  United  States 
possessed  the  only  carrying  trade  as  yet  unabsorbed,  and  presented,  therefore, 
a  surface  particularly  open  to  collision.  The  United  States  possessed  the  only 
neutral  ships  still  afloat,  as  well  as  the  only  neutral  seamen  to  man  them ;  and 
to  these  essential  staples,  the  contending  powers  looked  both  for  sail  and  sail- 
ors. The  one,  secure  in  her  maritime  supremacy,  strutted  over  the  seas  like 
a  constable,  breaking  into  our  ships,  and  kidnapping  their  crews.  The  other, 
unable  to  rob  in  the  highway,  sneaked  about  the  hedges  and  bushes,  and 
sticking  her  flag  out  of  the  reach  of  the  cannon  of  her  rival,  undertook  upon 
American  soil,  out  of  American  bottom  and  American  sailors,  to  manufacture 
French  privateers.  The  aggressions  of  the  first  could  only  be  met,  as  at  last 
they  were  met,  by  arms ;  the  aggressions  of  the  latter,  being  committed 
within  our  own  jurisdiction,  were  the  proper  subjects  of  municipal  action. 
It  was  from  the  efforts  on  the  part  of  the  American  government  to  enforce  its 
neutrality  by  this  means,  that  a  large  proportion  of  the  following  prosecutions 
took  origin. 

But  a  mere  recital  of  the  proximate  causes  of  these  trials  gives  but  an  im- 
perfect view  of  the  circumstances  which  lent  them  such  lively  interest,  and 
invested  them  with  such  great  moment.  To  draw  the  American  people  from 
their  neutrality,  first  by  coaxing,  then  by  bullying,  had  been  the  object  of 
each  of  the  belligerent  powers.  Provocations  to  war,  as  well  as  solicitations 
for  alliance,  had  been  given  on  both  sides,  and  as  alliance  with  both,  or  war 
with  both,  seemed  impracticable,  the  question  was,  which  to  choose.  Of  all 
questions  by  which  a  country  can  be  agitated,  that  as  to  which  of  two  foreign 
alliances  is  to  be  accepted,  is  the  most  denationalizing;  and  to  the  worst  type 
of  this  dangerous  disease,  the  temperament  of  the  American  people  rendered 

**  Federml  men  oome  from  the  northward  to  Congress,  with  an  opinion  that  government 
i«  as  strong  as  thunder;  and  that,  by  coaxing  and  going  half  way  with  certain  southern  mem- 
bpf;*,  they  might  be  won.  Both  these  opinions  yield  very  soon  to  the  eviilence  of  llieir 
»on*e:».  They  see  government  a  puny  thing,  held  up  by  great  exertions  and  greater  good 
lutk,  and  assailed  by  a  fantion  who  feel  an  unextinguishable  animosity  against  any  debt 
mmpeliing  government,  and  whose  importance  sinks,  as  that  of  equal  laws  rises." — 
lb*d,  477. 

-  My  fiolttical  life  is  ended,  and  I  am  the  survivor  of  myself,  or  rather  a  troubled  ghost  of 
m  [loliiicaan,  ttiat  am  condemned  to  haunt  the  field  of  battle  where  1  fell.  Whether  the 
government  will  tofig  outlive  me,  is  doubtful.  I  know  it  is  sick,  and  many  of  the  physicians 
say  of  a  mortal  disease.  A  crisis  now  exists  the  most  serious  I  ever  witnessed,  antl  the 
rr-ore  dangerous  because  it  is  not  dreaded.  Yet,  I  confess,  if  we  cotdd  navigate  the  federal 
ritip  through  this  strait,  and  get  out  again  into  the  open  sea,  we  f>hail  have  a  right  to  con- 
sider the  chance  of  our  government  as  mended.  We  shall  have  a  lease  for  years — say  four 
or  tive;  not  a  freehold,  certainly,  not  a  fee  simple. " — Ibid  4«l. 

"Our  country  is  loo  big  Jbr  union,  too  sordid  for  patriutisni,  too  democratic  for  lil)eriy. 
What  Is  to  lje<"ome  of  it,  he  who  made  it  best  knows.  Its  vice  will  govern  it,  by  praclusing 
upon  its  toWyr—lbid.  483. 

•  In  a  very  lucid  and  ingenious  article  on  Tucker's  Life  of  Jefferson,  published  in  G  South, 
JJi.  Men.  042.  the  late  lamented  Judge  Upshur  endeavours  to  show  the  continuity  of  the 
old  fttleral  and  anti  federal  parties,  from  17SU  to  1800.  I  think,  however,  the  organic  dif. 
ferencc  of  opinion  mentioned  in  the  text,  while  it  undoubtedly  acted  to  pro<iuce  the  older 
parties,  bore  an  equally  direct  relation  to  the  latter;  and  that  to  it  the  fe<lerali.sU  and 
republicans  of  from  1800  down,  owetl  their  origin  much  more  than  they  did  to  the  ilissen- 
•k>ns  as  to  the  adoption  of  the  federal  constitution  That  such  is  Mr.  Jefferson's  rule,  ap. 
pears  fmm  a  letter  to  Lafayette,  in  Nov.  1823.— '2  Twk.  Jeff.,  464.  "They,''  (Whi^js  and 
Tories..)  -*  exist  in  all  countries,  whether  calletl  by  these  names  or  by  those  of  aristocrats  and 
d*»m«x:ratjs  rote  droitt,  coti  gauche,  ultras  and  radicals,  serviles  and  liberals.  The  sickly, 
weak,  timid  man,  fears  the  people,  and  is  a  Tory  by  nature.  The  healthy,  strong  and  bold, 
cberish  them,  and  is  formed  a  Whig  by  nature."     See  generally  AfCartney't  U.  S.,  252. 
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them  sospeptible.  This  national  impressibility  of  character  was  acted  on  by 
the  liveliest,  though  most  opposite  sentiments.  On  the  one  side,  there  was  a 
subtle,  but  potent  attachment  to  England,  produced  in  part  by  the  business 
engagements  so  happily  sketched  by  Mr.  Jefferson  in  his  famous  letter  to 
Mr.  Gerry,  and  in  part  by  that  smouldering  loyalty  which  with  som^e  had 
been  but  imperfectly  choked,  with  others  only  hidden.  This,  with  many  of 
the  older  even  of  the  active  revolutionists,  began  to  show  itself  in  a  melan- 
choly, though  powerful  fondness  for  that  country,  which,  in  childhood  they 
had  been  taught  to  regard  as  their  home.  The  approach  to  one  end  of 
life  recalled  to  them  the  other;  and  like  the  old  Swedes,  at  the  mouth  of  the 
Schuylkill,  who,  when  about  to  die,  talked  Swedish,  though  they  had  not 
heard  it  before  for  years*  the  twilight  of  life  invested  the  landscape  to  them 
with  colouring  not  unlike  that  under  which  they  had  viewed  it  in  the  dawn. 
Perhaps  a  more  generoos  sentiment  may  have  given  its  help;  and  the  distress 
of  the  mother  country  may  have  wrought  in  them  the  same  repentance  as  was 
produced  in  the  non-juring  clergy  by  the  humiliation  of  James  II.  They 
could  resist  her  in  the  pride  of  her  strength,  but  trample  on  her  in  her  neces- 
sity they  could  not. 

These  tendencies,  aided  by  the  anti-revolutionary  impulse  generally,  were 
met  by  a  current,  which,  if  not  so  deep,  was  more  vehement.  The  feeling 
that,  after  having  set  up  the  republican  system  ourselves,  we  were  bound  to 
see  any  nation  safely  through,  who  took  it  on  our  recommendation,  co-ope- 
rated with  the  enthusiastic  attachment  to  the  French  people  which  their 
revolutionary  aid  had  produced.  The  country  was  in  an  ecstasy  of  delight 
at  the  first  motions  of  the  French  reformers.  As  long  as  they  kept  within 
decent  bounds,  there  was  no  limit  to  the  expressions  of  attachment  and  en- 
couragement which  arose  from  this  side  of  the  Atlantic.  Even  Washington 
himself  dropped  for  a  moment  his  grave  and  measured  tone,  in  congratulating 
the  first  minister  of  regenerated  France.  It  required  many  an  insult  bitterly 
flung — many  an  injury  wantonly  infiicted<^— to  weaken  in  the  American  con- 
federacy its  devotion  .to  its  old  European  ally. 

Had  these  sentiments  spent  themselves  in  town-meetings  and  newspaper 
articles,  the  country  might  have  come  out  without  either  war  or^ dishonour. 
But  the  irritation  was  now  no  longer  of  the  surface  only.  The  fever  had 
reached  the  heart.  The  question  now  was  not  what  measiires  we  should 
adopt,  but  whose  people  we  should  become, — no  longer  what  we  should  swal- 
low, but  who  should  swallow  us.  When  parties  divide  as  to  which  of  two 
foreign  alliances  is  to  be  taken,  the  danger  is  always  that  they  lose  themselves 
in  the  interest  they  espouse.  Thus,  the  Thirty  Years*  war  changed  the  Ger- 
man people  into  Austrians  or  Swedes ;  Germans  being'  found  no  longer. 
With  us,  to  use  the  language  of  a  foreigner,  quoted  by  Mr.  Tucker,*  the  year 
1800  found  many  French  and  many  English,  but  few  Americans.  Indeed^ 
to  go  back  fifty  years,  is  to  cross  the  Atlantic.  l*he  battles  of  the  Pyramids, 
of  Jemappes,  Lodi,  and  Areola,  were  here  re-fought,  and  here  the  cannons 
of  Trafalgar  awakened  grief  the  most  passionate,  or  exultation  the  most  bois- 
terous. Upon  the  American  sky,  through  the  powerful  lens' of  popular  sym- 
pathy, were  cast  the  spectra  of  the  Belgian  and  Italian  campaigns.  When 
the  long  procession  of  French  victories  suddenly  stopped  in  1798,  with  the 
hemming  in  of  the  Anglo-Russians  at  Alkmaer,  and  the  landing  in  Ireland  of 
the  French  volunteers  under  Humbert,  the  pause  brought  about  at  this  very 
moment  by  the  interval  between  the  quick  sailing  packet  that  had  just  arrivedt 
and  the  slow  sailing  packet  that  was  coming,  was  one  of  fearful  stillness. 
Between  France  stepping  on  the  British  Islands  as  a  conqueror,  and  France 
beaten  back  upon  the  seas,  there  was  in  Europe  scarcely  a  day,  but  with  us 

•  2  Tuok.  Life  of  Jeff.,  19. 
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the  images  were  a  ni(>nth  apart,  and  it  was  a  month  in  which  the  wheels  of 
the  nation  seemed  to  stop,  and  even  the  second-hand  of  the  newspapers  was 
•till.  When  Nelson  died,  one-half  of  the  press  on  one  side  was  in  mouminK* 
while  one  opposition  paper,  at  least,  mounted  an  eagle  juhilant.  The  badges 
and  club-names  of  the  Old  World  were  borrowed,  and  against  the  black  cock- 
ade were  set  off  the  tri-coloured  ribbon, — against  **  the  friends  of  order,"  the 
**  United  Irishmen,"  the  **  Sons  of  Franre,"  and  the  **  German  Republicans." 
At  the  lown-meeting  called  in  New  York  to  denounce  Jay's  treaty^  the  men 
inarched  under  the  alternate  flags  of  France  and  the  United  States,  chanting, — 
as  well  as  they  could, — the  Marseillaise.  The  gross  approaches  of  this 
denationalizing  spirit,  the  envoys  at  the  rival  courts,  pure  and  patriotic 
as  they  were,  could  not  escape:  and  by  one  side  Mr.  Monroe  was  believed 
to  have  been  bought  with  French  gold;  by  the  other,  Mr.  King  with  British,— 
by  the  one  side  Mr.  Jay  was  burnt  in  e&gy  in  South  Carolina;*  by  the  othett 
Mn  Gerry  in  Massachusetts.t  One  began  to  hate  the  other  as  bitterly  as 
the  English  hated  the  French;  the  other  returned  the  hatred  as  intensely 
as  the  French  hated  the  English.  When  the  flag  of  the  country  was  lowered, 
it  is  no  wonder  that  personal  honour  should  have  dropped  with  it;  that  a 
Secretary  of  State  should  have  been  forced  40  resign,  in  consequence  of  a  sus* 
peeled  intrigue  with  France  ;J  and  that  a  Senator  of  the  United  States  should 
have  been  expelled,  in  consequence  of  a  proved  understanding  with  England.^ 

All  this  tended  to  cheapen  the  country  in  the  foreign  market.  **  What  will 
the  neutral  nations  think  of  us  now  ?"  said  Mr.  Jefferson  to  Mr.  Rutledge  on 
June  27, 1797;  **I  know  not;  but  we  are  low,  indeed,  with  the  belligerents* 
Their  kicks  and  cuffs  prove  their  contempt."  Great  Britain  and  Spain,  be* 
fore  our  very  face,  tried  in  turn  to  inveigle  the  western  country  from  the  Union 
by  promising  it  the  free  navigation  of  the  Mississippi,  if  it  would  only  secede.U 
In  fact  a  kick  from  the  one  side  would  be  set  off  against  a  cuff  from  the  other. 
Great  Britain,  in  defiance  of  the  treaty  of  peace,  kept  hold  of  and  armed  the  forts 
along  the  Ohio;  and  France,  to  make  up  for  this,  started  an  opposition  line  of 
batteries  on  the  Gulf  of  Mexico.  Great  Britain  issued  a  general  search-war- 
rant by  which  our  ships  were  one  by  one  ransacked ;  France,  less  formal  in 
her  approaches,  because  more  rare  in  her  opportunities,  laid  in  wait  behind 
the  bluffs  of  Saint  Domingo,  and  in  one  month,  in  1799,  pounced  upon  and 
carried  back  to  her  ambuscade  no  less  than  fifty-six  American  sail.  Mr. 
Fauchet,  in  his  intercepted  despatch  of  October  31,  1794,  boasted  that  he  had 
bribed  the  Secretary  of  Stale.  Mr.  Liston,  in  his  purloined  letter  of  May  6, 
1799,  hinted  that  he  possessed  an  understanding  almost  as  intimate  with  the 
whole  government.  In  the  exercise  of  a  condescension  still  more  humiliating, 
emissaries  were  sent  over  to  convince  us,  either  that  our  revolution  had  gone 
too  far,  or  that  it  had  not  gone  far  enough ;  Volney,  Faine,  Rowan,  and  Tandy, 
taking  in  hand  the  latter  task,  and  Cobbelt,  single  as  he  was,  more  than  a  match 
for  all  of  them,  the  former. 

It  was  at  this,  by  far  the  gloomiest  period  in  our  history,  that  the  trials 
which  form  a  large  portion  of  the  following  pages  took  place.  Perhaps  it 
may  not  be  useless  for  those  who  still  doubt  as  to  the  result  of  that  great  pro- 
blem by  which  our  fathers  were  distracted,  to  compare  our  then  foreign  rela- 
tions with  our  present.     Bitter  as  were  the  injuries  inflicted  upon  us  in  the 

•  Jny's  Lifr.  361.  t  2  Au?t.  Life  of  Gerry.  260. 

J  **  A  Vindication  of  Mr.  R.'»  resignation,"  Pamph.,Phil.  179.").  11  Spnrks'  Wash.,  52,  r)4, 
76,479.  §  i^ee  post,  2bO. 

I  2  Mori.  Lift  of  Waihington,  \52.  In  D«»c.  1807.it  turned  up  thnt  propositions  for  a 
|ii>c««»ion  had  in  171*7  been  actually  made  by  the  Spani&h  (;<ivernnrof  New  Orleans  to  .Tndpe 
Inne«,  a  leading  citizen  of  Ohio;  and  that  the  lutter  had  not  at  the  time  divuljred  the  pro|  o- 
•ition,  "because  Mr.  Adams  was  Prewdent,  and  he  did  not  waul  an  army  seut  iulo  the  uoun- 
try  !*'     See  Sawjftr'i  Biag.  of  Rand^  27. 
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JSrat  French  Revolution,  they  have  been  wiped  out.  From  Great  Britain  the 
sapremacy  of  the  seas  has  been  torn.  From  France  every  cent  of  spotia- 
tions  was  wrunjBf  by  a  hand  as  rough,  and  with  gestqres  as  imperious* 
as  those  by  which  those  spoliations  were  inflicted.*  At  last  the  United 
States,  which  fifty  years  ago  could  hardly  keep  its  central  territory  from  being 
carried  away  under  its  very  eyes,  announced  to  Europe  that  it  would  con- 
sider any  foreign  interference  in  the  affairs  of  the  American  continent  as  a 
cause  of  war ;  and  Europe  listened  and  acquie8cei|. 

However  similar  may  have  been  the  means  adopted  by  the  belligerent  na- 
tions to  break  up  American  neutrality,  their  system  of  annoyanre,  in  one 
respect,  was  very  different.  Great  Britain,  operating  upon  the  seas,  as  has 
been  noticed,  was  out  of  the  reach  of  any  process  but  that  of  a  declaration  of 
war.  France,  being  hampered  in  that  means  of  pillage,  by  opening  recruiting 
offices  on  our  shores,  made  herself  amenable  to  our  municipal  laws.  While, 
until  the  war  of  1812,  the  invasions  of  the  former  met  with  no  redress,  those 
of  the  latter  became  the  constant  subjects  of  adjudication  in  our  courts.  Be- 
fore entering,  however,  upon  a  more  minute  review  of  the  relations  by  which 
these  proceedings  were  induced,  it  will  not  be  out  of  place  to  notice,  gene- 
rally, the  political  bearings  of  the  administration,  which  they  principally  qon- 
cern. 

Mr.  Adams  took  his  seat  under  influences'  which  made  the  dissensions 
which  soon  beset  him  no  cause  for  wonder.  Sequestered  for  eight  years  in 
the  Vice-presidentship ;  deriving  his  chief  political  experience  from  the  conti- 
nental Congress,  where  his  earnest  but  unsocial  disposition  had  occupied 
itself  much  more  in  the  advocacy  of  the  single  principle  of  separation,  than 
in  the  settlement  of  the  policy  of  the  country  to  be  separated  ;t  familiar, 
it  is  true,  with  the  theory  of  government  as  a  science,  but  unused  to  its 
practical  application ;  simple  in  his  tastes,  but  from  his  long  residence  abroad 
io  embassies,  often  more  formal  than  real,  and  his  subsequent  occupation 
of  a  post  where  the  dignity  rather  than  the  duty  of  oflice  engrossed  him,  too 

*  General  Jackson,  in  his  message  of  Dec.  1,  ]  834,  said, "  Since  France,  in  violation  of  the 
pledges  given  through  her  minister  here,  has  delayed  her  final  action  so  long,  that  her  deci- 
fion  will  not,  probably,  be  known  in  time  to  be  communicated  to  this  Congress,  I  rM-ommeiul 
that  a  law  be  passed,  authorizing  reprisals  upon  French  property,  in  case  provision  shall 
not  l>c  made  for  the  payment  of  the  debt  at  the  approaching  session  of  the  French  Chamlier^. 
If  she  (France)  should  continue  to  refuse  that  act  of  acknowledge<l  justice,  and,  in  violation 
of  tha  law  of  nations,  make  reprisals  on  our  fwrt  the  occasion  of  hostilities  against  the  United 
States,  she  would  but  add  violence  to  injnstice,  and  would  not  fail  to  expose  herself  to  the 
Censure  of  civilize<l  nations,  and  the  retributive  justice  of  Heaven." 

"Never,"  exclaims  Louis  Blanc,  (2  France  under  Limit  Philip^  315,)  "had  the  French 
nation,  illustrious  and  respected  among  all  the  nations  of  the  world,  been  treated  with  such 
excessive  insolence.  General  Jackson's  message  was  no  sooner  ktiown  in  Paris  than  indig- 
nation was  kindled  in  every  mind.  What?  It  was  with  menace  and  insult  upon  his  lips, 
almost  sword  in  hand,  that  he  dared  demand  of  France  the  payment  of  a  debt,  the  lawfulness 
of  which  was  not  yet  proved." 

But  notwithrttHndingall  this,  on  April  18, 1835,  the  Chamber  of  Deputies,  by  a  vote  of  289  to 
137,  passed  tlie  appropriation,  and  at  last,  afler  forty  years,  the  spoliations  of  1797-1 800  were 
paid. 

f  Mr  Adams^  views  on  dome«tic  policy  were  never  verj  settled,  ex{y>sing  him  *to  Mr. 
Tracey's  bon  mot^  thwi,  like  eternity,  his  circumference  was  everywhere,  and  his  centre  no 
where.  His  early  views  were  of  the  severe«»t  school  of  New  England  republicanism  ;  but 
during  his  residence  abroad  they  beraine  bomewhat  expan^led,  as  his  printed  works  bear 
wimes:»;  and  when  in  the  PreHdency,  he  more  than  once  let  drop  expressions  more  para- 
doxical than  jurt,  which  his  coui^tiintional  advisers  were  careful  enough  to  preserve,  and 
which  are  referred  to  in  Mr.  Hamilton's  letter,  one  of  which  was,  "  that  the  country  could 
not  get  on  without  a  heretHtary  chief."  (2  Gibbs^  Wol^AW.)  In  after  life  he  returned  to  his 
old  creed,  and  among  the  papers  of  a  distinguished  Virginia  statesman  with  whom  he 
corresponded,  is  an  argument  by  him,  showing  the  inexpediency  and  unconstitutionality  of 
B  Bank  of  the  United  btates. 
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•pt  to  lay  stress  on  the  mere  pomp  and  circumstance  of  anthority;  his 
unquestioned  patriotism  and  probity  were  so  far  tinged  by  the  foibles  in- 
cident to  his  temperament  and  his  situation,  as  to  make  the  character  and 
disposition  of  his   constitutional  atfvisers  of  critical  moment.      Had   their 
Domination  sprung  from   himself,  and  could  he,  therefore,  in  his  intercourse 
with  them,. have  looked  upon  them  with  the  complacency  which  would  ha?e 
been  caused  by  the  sensation  that  they  were  the  work  of  his  own  hands ; 
could  this  feeling  have  been  met  on  their  part  by  a  conciliatory  bearing ;  per- 
haps an  administration  firm,  bold  and  patriotic,  might  have  resulted.     Vigour 
•nd  love  of  country  enough  there  were  in  the  President,  power  enough  in  his 
splendid  revolutionary  fame,  and  in  the  reverence  felt  to  his  austere  and  vene- 
rable character,  to  have  made  his  adoninistration,  if  properly  directed,  one  of 
great  popular  strength..    But,  unfortunately,  while  he  felt  no  pride  in  his 
cabinet,  his  cabinet  felt  no  fealty  to  him  ;  nor  was  their  consciousness  of  their 
own  business  capacity  qualified  on  their  part  by  even  a  respectable  opinion 
of  his.     Mr.  Hamilton— who,  as  will  be  seen,  expressed  the  views  of  at  least 
three  of  the  secretaries — in  his  celebrated  letter  on  the  character  of  John 
Adams,*  says,  when  speaking  of  this   very   period:    **I  then  adopted  an 
opinion,  whiclr  my  subsequent  experience  has  confirmed,  that  he  is  a  man  of 
an  imagination,  sublimated  and  eccentric ;  propitious  neither  to  the  regular 
display  of  sound  judgment,  nor  to  perseverance  in  a  systematic  line  of  conduct ; 
•nd  I  began  to  perceive  what  has  since  been  too  manifest,  that  to  this  defect 
are  added  the  unfortunate  foibles  of  a  vanity  without  bounds,  and  a  jealousy 
capable  of  discolouring  every  object."     Even  when  Mr.  Adams,  at  the  close 
of  Washington's  presidency,  was  runi^ing,  as  he  supposed,  as  the  undisputed 
candidate  of  his  party  for  the  presidency,  there  was  an  arrangement  secretly 
working  to  reverse  the  relative  positions  of  himself  and  Mr^  Pinckney,  by  the 
dropping  at  the  last  moment  of  an  electoral  vote  of  the  former.     **  It  is  true,'* 
says  Mr.  Hamilton,  after  admitting  that  this  plan  had  actually  been  started, 
**  that  a  faithful  execution  of  this  plan  would  have  given  Mr.  Pinckney  a  some- 
what better  chance  than  Mr.  Adams ;  nor  shall  it  be  concealed  that  such  an 
issue  would   not  have  been  disagreeable  to  me,  as  indeed  I  declared  at  the 
time  in  the  circle  of  my  confidential  friends."t 

Mr.  Pickering,  who  had  been  promoted  by  General  Washington  from  the 
war  to  the  state  department,  after  the  declination  of  it,  as  he  himself  tells  us, 
by**  several  of  the  first  characters  in  the  country,"  possessed  a  temper  so 
constructed,  as  to  make  its  nice  fitting  in  with  that  of  Mr.  Adams  a  thing  most 
unlikely.  Strictly  honest, — for,  though  his  pecuniary  relations  with  govern- 
ment were  impeached  upon  his  removal,  he  was  able  thoroughly  to  vindicate 
himself,^-€nergetic  and  industrious,  and*^vith  much  acquaintance  with  the 
domestic  situation  of  the  country,  though,  as  Mr.  Adams  says,  very  ignorant 
of  Vattel,  and  all  that  Vattel  wrote  about,  he  was  at  the  same  time  cold  and 
consequential  in  his  demeanour,  irascible  and  churlish  in  his  temperament^ 
severe  and  constant  in  his  prejudices,  and  indisposed  to  yield  to  the  President 
that  deference  which  he  exacted  for  himself.  No  piece  of  mechanism  could 
move  glibly  when  the  teeth  of  its  principal  wheels  were  so  placed  as  to  cause 
a  continual  jump  whenever  they  came  together.  This  Mr.  Hamilton,  when 
defending  Mr.  Pickering^s  course,  concedes:  "Nor  was  it  the  disposition  of 
this  respectable  man,  justly  tenacious  of  his  own  dignity  and  independence* 
to  practice  condescensions  towards  an  imperious  chief.  Hence  the  breach 
grew  wider  and  wider,  till  a  separation  took  place."§ 

Mr.  Adams,  in  1808,  in  a  letter  confidential  on  his  part,  but  afterwards 
disgracefully  spread  before  the  world  by  the  party  to  whom  it  was  addressed* 

•  Letter,  &c,  7.  t  Ibid. 

^  2  Tuck.  Life  of  Jeff;  19.  $  Letter,  &c.,  38. 
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gives  a  notice  of  Mr.  Pickering's  character,  which  shows  very  plainly  the 
points  at  which  they  rubbed.*  **He  is  extremely  susceptible  of  violent  and 
inveterate  prejudices,  and  yet,  such  are  the  contradictions  to  be  found  in 
human  character,  he  is  capable  of  very  sudden  and  violent  transitions  from 
one  extreme  to  an  opposite  extreme.  Under  the  simple  appearance  of  a  bald 
head  and  straight  hair,  he  conceals  an  ardent  imaj^ination^  euvious  of  every 
superior,  and  impatient  of  obscurity."  The  '^bald  head  and  straight  hair,"  as 
Mr.  Pickering  afterwards  remarked,  were  hardly  fair  subjects  of  criticism; 
and  perhaps  Mr.  Adams,  in  the  fever  of  defeat,  took  an  undue  satisfaction  in 
pinning  to  his  secretary  the  charge  of  fractiousness  under  which  he  himself 
had  suffered :  but  be  this  as  it  may,  the  disclosure  throws  no  little  light 
upon  the  tempers  of  the  President  and  the  Secretary  at  the  time  whea  they 
were  coupled  together  in  the  government  harness. 

Nor  was  the  roughness  of  the  action  of  the  two  princjpal  characters  of  the 
administration  allowed  for  by  any  particular  softness  or  elasticity  in  the  rest. 
Mr.  Wolcott,  who  held  the  treasury,  was  a  man  of  sound  sense,  of  great  business 
fidelity,  and  of  excellent  personal  character.  On  him  Mr.  Adams''  peculiar 
confidence  was  bestowed,  and  one  of  the  last  acts  of  the  retiring  President,  as 
will  appear,  was  to  confer  upon  his  ex-secretary  a  judgeship,  which  was  ac- 
companied with  a  note,  expressive  of  sentiments  which  he  certainly  would 
not  have  given  utterance  to,  had  he  been  aware  that  the  party  to  whom  they 
were  addressed,  had  been  at  the  bottom  of  the  intrigue  for  his  political  anni- 
hilation. Mr.  Wolcott,  however,  was  not  likely  to  soften  Mr.  Adams'  aspe- 
rities, or  to  make  his  infirmities  appear  less  offensive.  It  is  but  right  to  say 
that,  in  all  other  matters  but  this,  in  which  he  allowed  his  devotion  to  Mr. 
Hamilton  to-  overcome  his  loyalty  to  the  President,  Mr.  Wolcott's  manage- 
ment of  his  office  was  accompanied  with  great  fidelity,  as  his  whole  public 
life  was  with  skill  and  energy.  ^ 

Mr.  McHeury,  who,  with  Mr.  Pickering  and  Mr.  Wolcott,  made  up  the 
Hamiltonian  wing  of  the  cabinet,  Mr.  Hamilton  himself  says,  **  was  sensible^ 
judicious,  well  informed,  of  an  integrity  never  questioned,  of  a  temper  which, 
though  firm  in  the  support  of  principle,  has  too  much  moderation  and 
amenity  to  offend  by  the  manner  of  doing  it;"  and  Mr.  Wolcott  tells  us  that 
even  Mr.  Adams,  after  turning  Mr.  McHenry  out,  writes  to  him  (Mr.  Wol- 
cott) to  say  to  Mr.  McHenry  that  he  considered  him  '*  a  gentleman  oi^  agreeable 
manners,  of  extensive  information,  and  great  industry;  that  he  verily  believed 
your  (his)  hands  were  pure,  meaning,  as  I  understood  him,  that  he  reposed 
entire  confidence  in  your  integrity. "t 

Mr.  Stoddart,  the  Secretary  of  the  Navy,  who,  when  the  term  was  half 
over,  was,  under  the  act  of  Congres^onstituting  that  department,  added  to  the 
cabinet,  whether  it  was  from  the  fact  of  his  nomination  having  sprung  from 
the  President  himself,  or  from  his  own  personal  tendencies,  was  throughout  a 
moderate,  though  firm,  opponent  of  Mr.  Hamilton's  policy;!  and  as  indifferent 
between  the  two  interests  may  be  classed  Mr.  Charles  Lee,  the  Attorncy- 

•  Cunn  Corresp.,  Letter  of  Nov.  25,  1 808. 

t  2  Gibbs'  Wol.,  410.  Mr.  Wolcott,  however,  {Ibul.  315)  hints  that  Mr.  McHenry  «  was 
not  pkille<l  in  the  details  of  executive  biis^iness,**  and  dmt  *'the  diffidence  which  he  feels 
exix)t(es  his  Uisiness  to  delay:*,  and  he  sometimes  commits  mistakes  which  his  enemi^ 
employ  to  impair  his  iitfluence." 

%  Mr.  Woloott,  in  a  letter  to  Mr.  Ames,  dated  Dec.  29,  1799  (2  Gibbt'  Woi,  315),  thus 
describes  him.  ^Mr.  btoddart  is  a  man  of  great  saipicity,  and  conducts  the  business  of 
bis  department  with  success  and  eneruy ;  he  means  to  bo  popular;  he  has  more  of  the  con- 
fidence of  the  President  than  any  oflicer  of  the  cabinet.  He  prof(!9se8  to  know  less  than 
he  really  knows,  anri  to  be  unequal  to  the  task  of  fctrming  or  underMnndin^  a  political 
system :  he  will  have  much  iuiluencc  with  the  government,  and  avoid  taking  h'n  share  of 
refpoiisibiiity." 
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To  Mr.  Adams  personally^  the  opposition  was  of  two  kinds;  the  first 
seeking  his  personal  overthrow,  the  second  that  of  his  party*-the  one  headed 

cauteA  of  my  disappiobation  proceed  from  yourself  and  other  members  of  the  administra- 
tion, who  would  be  understood  to  be  the  sources  of  any  information,  whatever  cover  I  might 
give  the  thing."— /6u/.  397. 

On  Sept.  3,  Mr/- Woloott  replies  as  follows : 

'*It  is,  as  I  conceive,  perfectly  proper,  and  a  duty  to  make  known  those  defects  and  errors 
which  disqualify  Mr.  Adams  for  the  great  trust  with  which  he  iff  now  invested ;  bo:  the  publi* 
oatkm  of  particulars,  incidents  and  conversations,  the  knowledge  of  which  has  resulted  from 
official  relations,  will  by  many  good  men  be  considered  as  improper.  The  most  flagrant 
outrage  on  decency  attended  tlie  demand  of  Mr.  McIIenry's  resignation.  Perhaps  there 
exists  no  obligatbn  to  cbnceai  what  occurred  at  the  time  the  official  relation  was. dissolved; 
and  it  is,  I  presume,  equally  fair  to  deduce  evidences  of  ufafitness  from  any  notorious  cir* 
oumstances  which  have  attended  the  President's  administration.  My  statement  wi)l  be  made 
on  these  principles." — Ibid.  416. 

In  this  pamphlet,  the  tone  of  which  towards  Mr.  Adams  is  that  of  the  mo^t  bitter  and 
ntdical  censure,  the  whole  of  Mr.  Adams'  relations  to  his  cabinet  are  brought  up  in  judgment 
against  him,  and  eyery  incident,  no  matter  how  private,  of  his  official  conduct  is  collected  and 
canvassed.  The  altercation  at  Trenton,  where  Mr.  Adams,  suspicious  that  something  was 
wrong,  had  swept  unexpectedly  down  upon  Mr.  Wolcott  and  Mr.  Pinckney,  on  the  eve  of  an 
"accidental"  meeting  witli  Mr.  Hamilton,  {Ham.  Let.  37 ;)  the  collision  with  Mr.  McHenry,at 
which  no  eye-witness,  except,  perhaps,  Mr.  Wolcott,  was  present,  and  which  is  declared  to 
have  been*' of  a  nature  to  excite  alternately  pain  and  laughter''  {Ibid.  39);  the  paroxysms  of 
anger  by  which  **  most,  if  rrat  all  his  ministers'*  **  have  l^n  humiliated"  (Ibid.  38) ;  the  tone 
of  his  mind  at  one  period,  and  the  state  of  his  temper  at  another;  are  referred  to  with  such 
minuteness  of  detail,  as  to  leave  but  one  of  two  conclusions :  either  that  Mr.  Hamilton  was 
grossly  imposing  upon  others,  or  that  one,  at  least,  of  the  secretaries  had  betrayed  his  trust 
The  former  assumption  is  negatived  by  the  following  letter  from  Mr.  Wolcott,  then  still 
secretary,  to  Mr.  Hamilton,  dated  Oct.  1,  1808. 

**  I  have  rieceived  your  favour  of  September  26,  and  I  have  made  a  few  notes,  which  I 
will  write  and  send  to  you  tomorrow.     The  $tyU  and  temper  are  excellent.     No  observations 
occur  to  me  on  the  first  part  of  the  draught.    You  will  judge  of  the  expediency  of  sending 
the  letter  front)  the  information  which  you  possess  of  public  opinioiL" 
Again,  on  Oct.  2,  1800. 

**I  think  the  letter  may  with  propriety  be  sent  to  your  friends  elsewhere  than  in  New 
England,  if  it  is  published  at  all.  The  letter  ought  and  will  influence  the  election.  If  it  ia 
aent  merely  as  a  defence  of  your  character,  and  that  of  your  friends^  and  not  to  influence  the 
election,  the  publication  should  be  deferred  until  the  election  is  over.  A  principal  merit 
of  the  composition  consists  in  its  frankness.  Peculiar  caution  is  therefore  necessary  in  stating 
all  the  motives  of  the  publication.  /  have  thought^  hithetto^  that  Mr.  Jdamt  onghL,  by  all  fair 
mmd  honourable  meflne,  to  be  deprived  of  votee.  *  *  There  is  a  ]>arty  in  this  state  (Maryland), 
who  consider  Mr.  Adams  as  a  character  exactly  suited  to  their  views,  and  I  believe  it  to 
be  their  intention  to  give  him  exclusive  support  To  counteract  this  policy,  it  will  be  neces- 
lary  to  have  some  votes  wididrawn  from  Mr.  Adams."    (2  Qibbt?  WoL  430.) 

But  even  Mr.  Hamilton's  assaults  are  not  bitter  enough  for  the  taste  of  the  ^^confidential 
advisers"  of  the  officer  upon  whom  these  assaults  were  made,  and  Mr.  Wolcon,  in  the 
letter  just  quote<l,  even  chides  Mr.  Hamilton  for  intimating  that  **  Mr.  Adams  would  obtain 
all  the  votes  of  that  state,"  (Connecticut)  since  **  the  expression  of  such  an  expectation 
might,  in  some  degree,  contribute  to  produce  that  eflleot"  **  As  to  the  measure  itself,"  (the 
publication  of  the  letter,)  he  proceeds  to  say,  **I  can  give  no  opinion;  my  feelings  and  indi- 
vidual judgment  are  in  favour  of  it  I  never  liked  the  halfway  plan  which  has  been  puz- 
sned."— i6irf 

On  Nov.  8,  1800,  the  Maryland  election  having  then  definitely  settled  the  presidency, 
Mr.  Wolcott  sent  in  a  resignation  of  his  secretaryship,  tp  take  effect  on  the  last  day  of  De- 
cember. 

Mr.  Adams*  reply  shows  that  he  had  little  siispickm  of  the  fact  that  alWrwards  burst 
upon  him  with  such  terrible  force,  and  which  led  to  the  letters  to  Mr.  Cunningham,  and 
the  publications  in  the  Patriot  newspafier.  *"  Although  I  shall  part  with  your  services  as 
Secretary  of  the  Treasury  with  reluctance  and  regret,"  he  says,  **  1  am  nevertheless  sensible 
that  you  are  the  best  and  the  only  judge  of  the  expediency  of  your  resignation.'*  Nor  was 
this  a  mere  matter  of  courtesy,  for  afterwards,  in  sending  Mr.  Wolcott  a  commission  as  cir* 
euit  judge  under  tlie  judicial  act  of  1800,  he  says,  **I  have  never  allowed  myself  to  speak 
much  of  the  gratitude  due  from  the  public  to  individuals  lor  past  services.  But  I  have 
always  wished  that  more  should  be  said  of  justice.  Justice  is  due  bom  the  public  to  itself,  and 
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worked  can  now  be  understood,  by  seeing  bow  nicely  earb  workman  was 
fitted  to  his  post.  Thus,  on  the  appearance  of  Mr.  Hamihon^s  **  Mar- 
cellus'*  letters,  Mr.  Madison  was  detailed  to  answer  them,  for  "there  is 
no  person  hut  yourself  c<in  foil  him;"*  and  Mr.  Pendleton,  then  to  the 
dignity  of  spotless  age,  adding  the  charms  of  a  style  peculiarly  gentle  and 
lucid — 

I  jttctmdm  senectus 
Cujos  erant  mores,  qualis  facundia,  mite 

Ingenium— 

.  - 

was  ordered  to  issue  a  review  of  the  Gerry  correspondence; "short,  simple* 
and  levelled  to  every  capacity.*'!  But,  at  the  time,  the  master  hand  by 
which  these  springs  were  touched,  was  invisible  to  the  popular  eye.  It  was 
recognized  by  its  results,  and  not  by  its  incidents.  The  party  proceeded  in 
its  cycles,  not  under  a  stroke  given  fres.h  at  each  emergency,  but  under  ah  im- 
pulse antecedently  imported ;  acting  under,  the  harmony  of  a  system  rather 
than  the  stress  of  k  decree.  The  wisdom  of  its  controller,  like  that  of  the 
inventor  of  the  automaton  chess-player,  became  the  qnore  wonderful,  because, 
instead  of  being  stipppsed  to  play  well  €|ach  particular  move,' he  had  the 
credit  of  having  prepared  beforehand,  with  infallible  accuracy,  the  combina- 
tions of  the  whole  game.  '     ; 

But,  Mr.  Hamilton's  attitude  was  far  different.  He  was  not  only  the  guide, 
but  the  champion  of  the  party.  Rejeeting  the  mysterious  habiliments  of 
the  automaton,  he.stopd  before  the  ^udiepce  in  persdn  binding  over  the 
board  and  moving  the  pieces  "unmasked.  Whatever  was  to  Be  done,  he  did 
himself.  Neither  Ijeibodr,  peril,  nor  exposlire,  he  spared.  His  mighty  arm 
was  ever  in  the  thickest  of  the  fight.  ;  Ev^n  when  a  boy  of  sixteen,  bis  cry 
against  British  tyranny  floated  clear  and  shrill  above  the  early  voice  of  |he 
revolution.  When '  scarcely  twenty,  at  the  head  of  Washington's  staff,  the 
crimson  of  his  sash  was  deepened  with  the  first  blood  of  Brandy  W^ne,  German- 
town,  and  Monmouth.  He  led  tHe  advance  guard,  at  Torktown,  in  that  dash- 
ing charge  which,  on  Oct.  14, 1781,.dro.ye  in  the  first  of  the  enemy's  outposts. 
Nor  did  the  field  of  battle  alone  know  him. '  Valley  Forge  found  his  ke^n  and 
comprehensive  intellect  mastering  the  dietails  of  military  duty,  a$  well  a^  the 
principles  of  military  organization,  and  from  that  frozen  eamp;  under  Washing- 
ton's great  sanction,  did  he  issue  (tiqse  fierce  appeals  which  aroused  once 
more  the  fire  of  the  almost  cowering  Congress.  The  same  dashing  temper, 
the  same  splendid  abilities,  the  same  absorbing  individuality,  fViUowed  him 
into  the  Constitutional  convention,  and  into  the  assemblages,  popula^^  and  re- 
presentative, by  which,  in  New  York,  was  tried  the  fate  of  th^  instrument 
which  that  convention  perfected.  .  In  Washington's  cabinet,  which  he  entered 
when  he  was  hardly  thirty-two,  he  was  not  only  the  enthroned  chief,  but  the 
undisputed  exponent  of  the  party  whTch  then  began  to  confine  to  itself  the 
name  of  fede|ralist.  An  incomparable  felicity  of  style  and  precision  of  argument 
were  animated  by  an  instinct  so  fine  as  to  supply  him  with  the  logarithms  of 
politics,  instead  of  the  more  tedious  processes  which  others  envployed ;  and,  by 
his  immense  intellectual  vitality,  bis  readiness  to  expose  himself  at  any  point 
and  to  every  danger,  and  his  intrepid  gallahtry,  he  not  only  centered  in  him- 
self the  whole  activity  of  his  party,  but,  in  a  manner,  paralyzed  collateral 
energy4  He  became  the  embodiment  of  that  party,  in  the  same  way  as 
Mr.  Jefferson's  party  was  the  eoibodimenl  of  himself..    Mr.  Jetferson  spoke 

•  2  Tuck.  Life  of  Jeff,  30.-    See  McCartnpy>  U.  S.,  207.  f  3  Jeff.  Corr.,  4 1 4. 

J** Hamilton,*'  raid  Mr.  Jefferson, In  t798.  (3  Jtff.  Cor.  310,)  "is  really  a  rolossus  to  the 
mnti-repiiblicAn  party.  Withoat  numbers,  he'  m  an  host  within  himself.  Thoy  have  got 
themselves  into  a  dcflle,  where  they  might  bo  finished ;  but,  too  tnuch  security  on  the  re- 
publican part  wiJl  give  time  to  his  taleots  and  indefatigableness  lo  extricate  them." 
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feeble  executive.^a  dishonoured  currency,  a  wrangling  camp,  and  a  mutinous 
army, — tiie  face  of  the  other,  directed  to  the  Old  World,  looked  down  in  Paris 
on  the  atili  worse  excesses  produced  by  an  exorbitant  centralism.  During  the 
long  night  of  the  revolution,  the  ocean  separated  them ;  nor  were  their  occu- 
pations the  same,  for,  while  the  one  was  struggling  to  ward  oif  from  the  young 
republic  the  prejudices  of  a  luxurious  court,  the  other  was  labouring  to 
avert  from  it  the  assaults  of  a  profligate  mob.  It  was  not  until  the  glorious 
morning  of  Washington's  administration,  that  they  met  again ;  nor  is  it  to  be 
wondered  that  they  should  have  brought  into  that. administration  tempers 
greatly  affected  by  the  opposite  dangers  which  they  had  had  to  encounter. 

For  nearly  the  first  half  of  Mr.  Adams*  term,  no  opposition  was  felt  ex- 
cept that  from  without.  Indisposed  to.  the  performance  of  executive  duties, 
indifferent  to  the  disposition  of  executive  patronage,  the  President  had  left  the 
general  management  of  his  administration  to  his  secretaries,  cojitenting  him- 
self with  occasionally  sending  in  an  unexpected  nomination,  or  making  an 
eccentric  speech.  It  was  not  until  the  third  year  of  his  administration,  when, 
Biung  by  French  aggression,,  he  was  awaking  to  his  old  vigour,  that  the  inte- 
rests which  theretofore  had  controlled  both  his  party  and  his  counsels,  finding 
that  they  could  not  continue  his  personal  subordination,  determined  to  effect 
his  political  defeat. 

At  the  commencement  of  his  administration,  Mr.  Adams,  under  the  advice 
of  his  cabinet,  sent  to  France  a  commission,  including  three  envoys,  Messrs. 
Pinckney,  Marshall,  and  Gerry.  Their  arrival  in  France  was  the  signal  for 
an  exhibition  of  a  style  of  diplomacy  altogether  unprecedented.  The  ascend- 
ency of  French  arms,  on  the  Continent  at  least,  was  secure,  nor  was  the 
approaching  peace  with  Austria  likely  to  soothe  the  iirritation  which  the  Di- 
rectory felt.at  the  refusal  of  the  transatlantic  republic  to  obey  its  commands. 
Talleyrand,  whose  acute  eye  had  but  a  short  time  before  personally  surveyed 
a  large  portion  of  the  United  States,  was  now. at  the  head  of  foreign  affairs, 
and  found  himself  able,  from  the  temporary  cessation  of  hostilities  in  Europe, 
to  bring  the  full  play  of  his  tortuous  intellect  to  bear  upon  the  American  com- 
mission. At  first  every  appearance  of  friendship  was  held  out,  but  on  Oct. 
J4,  1797,  almost  immediately  after  their  a'rrivaU  the  envoys  were  informed 
that  the  Directory  felt  its  dignity  extremely  hurt  by  the  President's  speech  at 
the  opening  of  the  preceding  session.  A  public  audience,,  it  was  announced, 
could  not,  under  such  circumstances,  be  tendered,  but  in  its  place  communi- 
cations would  be  opened, — afterwards  known  in  the  United  States  under  the 
name  of  the  X.  Y.  Z.  correspondence, — which  might  lead  to  the  restoration 
of  amicable  relations.  Under  this  mask  a  negotiation  of  the  oddest  character 
was  begun.  Three  functionaries,  M.  Hottinguer,  M.  Bellamy,  and  M.  Hau- 
teval,  holding  themselves  out  to  be  the  representatives  of  Talleyrand,  waited 
with  great  solemnity  on  General  Pinckney,  and  after  a  few  diplomatic  salutes, 
informed  him,  that  in  order  to  appease  the  wounded  pride  of  the  Directory,  a 
bonus  must  be  offered,**  for  the  purpose  of  making  the  customary  distribution 
in  diplomatic  affairs.*'  This  new  view  of  French  indignation  so  much 
startled  General  Pinckney,  that,  supposing  some  delusion  must  necessarily 
exist  on  his  part  on  the  subject,  he  requested  M.  Hottinguer  to  repeat  the 
proposition  to  himself  and  his  colleagues  jointly ;  which  was  accordingly  done, 
though  in  a  somewhat  modified  shape.  But  so  novel  a  mode  of  diplomatic 
propitiation  did  not  strike  any  of  the  envoys  favourably;  and  the  result  was 
a  long  and  entangled  correspondence,  marked  by  corrupt  chicanery  on  the  one 
side,  and  ill-concealed  disgust  on  the  other.  Towards  the  close  of  December, 
however,  the  request  for  the  **  customary  douceur**  was  withdrawn,  and  the 
single  offer  made,  that  the  United  States  should  purchase  at  par  sixteen  millions 
of  Dutch  rescripiious,  which  the  French  government  **  happened*'  to  have  on 
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Quincy,  at  once  proceeded  there  to  communicate  with  him  in  person.     Inde- 
pendently of  the  documentary  manifestations  of  the  new*born  conciliatory  in- 
tentions of  France,  which  will  presently  be  noticed,  the  returned  envoy,  whose 
personal  worth,  added  to  an  early  friendship,  ^ve  him  great  weight  with  the 
President,  announced  to  the  latter  that  a  request  had  been  officially  made  to 
him  by  the  French  Directory  **  in  the  strongest  terms,  to  evince  their  disposi- 
tion for  accommodating  all  subjects  of  difference  between  the  two  republics; 
for  accrediting  any  minister  or  niinisters  which  should  thereafter  he  sent 
by  the   United   States,  immediately  on   the  presentment  of  their  letter  of 
credence ;  for  adopting  a  commercial  treaty  that  should  be  liberal  and  bene- 
ficial to  the  said  States  ;  and  for  making  effectual  arrangements  to  diBrharge 
the  numerous  and  just  demands  of  American  citizens  on  the  French  republic.'** 
Shortly  after  Mr.  Gerry  returned,  letters  were  received  from  'Mr.  Murray v 
then  the  American  minister  at  the  Hague,  covering  a  correspondence  between 
If.  Pichon,  the  French  pharge  d'affaires  at  that  place,  and  Talleyrand,  in 
which  the  latter,  in  a  despatch  which  was-  avowedly  written  for  the  purpose 
of  communication  to  the  American  government,  stated  that  he  had  given  Mr. 
Gerry  **  the  most  solemn  assurances  concerning  the  reception  a  new  plenipo- 
tentiary-would receive."     In  a  subsequent  letter,  in  which  the  fact  that  the 
first  document  had  been  communicated  to  Mr.  Mnrray,  was  referred  to  with 
approval,  the  ^*  assurance"  is  tendered  still  more  strongly,  and  almost  in  the 
▼ery  language  which  Mr.  Adams,  in  his  message  of  June  21,  1798,  pre*- 
acribed:  **  Whatever  plenipotentiary,  the  government  of  the  United  Statea 
might  send  to  France,  to  put  an  end  to  the  existing  differences  between  the 
countries,  would  be  undoubtedly  received  with  the  respect  due  to  the  repre- 
aentatives  of  a  free,  independent*  and  powerful  nation."     ^  Carry,  thereforct 
citizen,"  waa  the  closing  injunction  to  Mr.  Murray,  ^  these  positive  instruc- 
tions, in  order  to  convince  him  of  our  sincerity,  and  prevail  upon  him  to 
transmit  them  to   his   government."t    >NQr  were  these  the  only  advancea 
made.     A  communication  was  received  by  General  Washington  from  Mr. 
Barlow,  then  a  resident  in  Paris,  which  stated  that  the  writer  was  authorized 
by  the  French  government  in  the  most  friendly  though  inofficial  way,  to  urge 
the  renewal  of  negotiations.     This  paper  General  Washington  enclosed  to 
Mr.  Adams,  commending  it  earnestly  to  the  latter's  attention,  and  mentioning, 
that,  in  hia  opinion,  ^  the  people  of  America  were  very  desirous  of  peace ;"  a 
fact  afterwards  dwelt  upon  with  much  satisfaction  by  Mr.  Adams,  as  indi- 
cating the  opinion  of  his  great  prederessor.j:     The  same  views  were  pressed 
by  Dr.  Logan,  of  Philadelphia,  ^*  a  gentleman  of  fortune,  education,  good 
breeding,  and  not  despicable  abilities,"  who,  to  follow  Mr.  Adams'  narrative, 
**  after  his  return  from  France,  made  me  a  visit,  and  politely  informed  me, 
that  he  had  waited  on  me  at  the  request  of  Talleyrand,  to  assure  me  in  the  most 
aolemn  manner,  that  the  Directory  wished  for  peace  with  the  United  States, 
and  desired  me  to  send  a  minister,  or  authorize  one  already  in  Europe  to 
treat,  and  that  I  might  depend  upon  his  cordial  and  honourable  reception ;  and 
that  such  a  treaty  should  be  made  to  my  satisfaction.     I  should,  however, 
have  paid  no  attention  to  this,  if  I  had  not  received  other  similar  assur- 
ances through  Mr.  Murray  and  Mr.  Gerry."§ 

*  This  is  Mr.  Gerry^s  own  account,  given  hy  him  in  a  letter  several  years  aAer  in  the 
Boston  Patriot.  (See  2  Gibbt'  Life  of  WolcotU  198 )  The  result  of  the  letters  from  M. 
Talleyrand  to  Mr.  Gerry,  is  to  the  same  effect  See,  for  a  succinct  and  accurate  revise  of 
the  correspondence,  Mr.  Austin's  excellent  Life  of  Gerry,  vol.  2,  233  et  seq. 

JDiplora.  of  U.  S.,  by  Wells  and  Lilly,  69.  %  Cunning.  Corr.,  106. 

Cunn.  Corr.  105.  Dr.  George  Logan,  whose  diplomatic  performances  attracted  so  much 
notice  in  this  instance,  as  to  cause  the  passage  of  a  bill,  called  the  "Lo^an  Bill,"  to  check 
lay  negotiating,  was  a  Quaker,  and  came  from  a  family,  which,  next  to  that  of  Penn  him- 
self,  was  the  most  historical  io  Pennsylvania.    His  large  estates  gave  him  a  patroon  like  influ- 
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■till  Secretary* of  State,  on  July  10,  1799*  "the  President's  real  friends'^ 
*^  determined  to  put  a  negative  upon  it.  The  President  heard  that  such  was 
to  be  the  report  of  the  committee,  in  very  pointed  language,  on  the  morning 
of  the  25th.  This  he  thought  best  to  anticipate."  Accordingly,  on  Feb. 
25,  1799,  a  new  message  was  issued,  which  coupled  with  Mr.  Murray  (he 
being  the  junior  in  the  i^ommission),  ^^  Oliver  Ellsworth,  Esq.;  Chief  Justice 
of  the  United  States,  and  Patrick  Henry,  Esq^,  late  Governor  of  Vir^nia.*' 
The  nominations  were  confirmed,  and  Mr.  Henry,  almost  immediately  after- 
wards, having  declined.  Governor  Davie,  of  Nortb  Carolina,  was  nominated 
in  his  stead.  Mr.  Davie  and  Mr.  Ellsworth  sailed  from  Newport  on  Nov. 
3,  1799,  and,  on  May  2, 1800,  arrived  at  Paris,  having  been  for  some  months 
detained  at  Lisbon,  waiting  to  catch  a  stable  government  to  which  they  might 
with  safety  be  presented.!  When  they  arrived,  the  eonfusion  of  the  revolu- 
tion was  at  last  over;  Napoleon  was  First  Consul;  and  on  Sept.  3,  1800, 
the  Treaty  of  Paris  w^  signed,  in  which  the  claims  of  France  to  a  loan  were 
abandoned,  the  claims  of  America  to  an' indemnity  recognized,  and  a  convention 
settled,  under  which  American  shipping  soon  secured  the  temporary  carrying 
trade  of  the  Atlantic.  - 

While  the  negotiations  which-  have  been  just  traced  bronght  out  the  secret 
hostility  of  the  dynastic  opposition  of  which  Mr.  Hamilton  was  at  the  head, — a 
hostility  which,  as  will  presently  be  seen,  soon  became  open  and  implacable,^ — 
the  organic  opposition  of  which  Mr.  Madison,  Mr.  Monroe,  Mr.  Nicholas, 
Mr.  Livingston,  and  Mr.  Gallatin,  were  the  ostensible  organs,  was  aroused  to 
fresh  exertions  by  the  passage  of  the  alien  and  sedition  laws.  By  the  act  of 
July  6,  1798,  (the  Alien  Law,)  the  President  was  invested  with  the  power  of 
ordering  *^  all  such  aliens  as  her  should  judge  dangerous  to  the  peace  and  safe- 
ty of  the  United  States,  or  should  have  any  reasonable  grounds  to  suspect 
•  were  concerned  in  any  treasonable  or  secret  machinations  against  the  govern- 
ment thereof,  to  depart  out  of  the  territory  of  the  United  States  within  such 
a  time  as  should  be  expressed -in  such  order;"  and,  if  the  order  was  not  com- 
plied with,  the  offence  was  made  subject  to  Tin  imprisonment  for  a  maximum  of 
three  years,  together  with  subsequent  incapacity  for  citizenship.  In  case  of 
war  being  declared,  the  President  was  authorized  to  apprehend  and  remove 
the  subjects  of  the  belligerent  power.§  The  act  of  July  14,  1798,  (the  Sedi- 
tion Law,)  imposed  a  penalty  on  unlawful  combinations  to  oppose  the  mea- 
sures or  government,  on  counselling  insurrections  and  riots,  and  on  libelling 
the  government,  Congress^  and  the  President. Q  Both  these  bills  we^e  resisted 
with  the  whole  power  of  the  republican  party,  and  were  only  carried  on  the 
lop  of  the  X.  Y.  Z.  wave,  passing  the  Senate,  it  is  true,  by  ab<^t  the  usual  vote 
of  eighteen  to  ten,  but  getting  through  the  House  by  a  majority  ranging  from 
but  two  to  four. 

The  motives  which  induced  the  majority  to  pass  these  hiws,  we  are  told  by  Mr. 
Tucker,  in  his  admirable  Life  of  Mr.  Jefferson,!!  have  never  been  jBatisfactorily 
explained;  but  perhaps  the  secret  may  be  found  in  the  tendency  which  exists 
in  every  dominant  party  to  perpetuate  its  ascendency  by  the  humiliation  of  its 
rivals.  **  Drive  out  the  malcontents  ami  perverse,  by  steel,"  cried  Cromwell, 
and  Colonel  Pride,  inflamed  with  the  belief  that  he  was  thereby  but  weeding 
the  tares,  dashed  into  the  House  of  Commons  and  rid  it  of  the  refractory 

•  2  GibbB'  Wolcott,  204. 

J  See  Hubbarda  Life  of  Davie,  25;  Sparks*  Am.  Biog.,  N.  S.,  117. 
There  were  eorno  eminent  exceptions,  however,  among  the  Fecleral  leaders,  to  this 
course.  Chief  Justice  Marshall  boldly  came  forward,  and,  lx>tl)  then  and  aAerwards,  vindi- 
cated the  treaty  as  judicious  and  honourable  (see  2  jl/ars.  Li/eef  lVa»h.  43b)j  and  Mr.  Rol)ert 
Goodloe  Harper,  in  the  teeth  of  the  strong  party  current  pulling  in  the  oppoi^ite  direction,  did 
not  hesitate  to  tell  his  constituents  in  March,  1801,  that  the  treaty  was  one  which  it  was  for 
**our  honour  and  interest  to  ratify;"  and  that  the  ^Mionour  of  the  nation  has  been  vindicated, 
and  its  rights  have  been  asserted  and  protected." — (Harptr'i  If  orib,  330.) 
.  §  1  Peter's  Stat,  at  large,  577.  J  Ibid.,  598.  T  2  Tuck.  Jefil  46. 
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the  hands  of  a  captain  of  the  MacPherson  Blues."  This  B.  would  the  qext 
day  jetaliate  by  stating  that  the  assailant  in  his  case  had  been  manfully  beaten 
back,  which  was  far  difierent  from  the  case  when  A.  was'  last  drubbed  by  a 
private  in  the  Hibemia  Greens.*  Bui,  bad  as  this  was,  the  Alien  and  Sedition 
Laws  only  made  it  worse*     The  fewet  was  turned  into  frenay  by  the  exhibi- 

*  Lest  I  should  be  nippoeed  to  be  too  squeamish  m  my  estimate  of  the  press  of 
those  days,  I  liave>put  together  a  seriesof  extiacts  taken  almost  at  random.  Cnm  ibe  then 
leading  Philadelphia  journals  ^jthe  extracts  from  Porcupine  being  generally  prior  to  the  pas* 
sage  of  the  sedition  law,  aAer  which  Cobbett  decamped,  and  those  from  the  Anrora  sdbse- 
quent  The  only  change  I  have  made  is  that  of  putting  the  proper  names, — which  in  the 
originals  blaze  out  in  their  ftiU  dimensionsr — m  initials. 

**SpAXi8a  Fop.  ^ot^on,  Siptembef  l.-|-Doo  Knigkt  (the  Spanish  Minifter),  of  the  dUtiif 
gmMhed  order,. arrived  here,  yesterday  in  the  afkerooon.  Hie  head.loojted  as  wild  and  f^zzy 
as  if  decorated  with  Porcupine' t  quillt.  The  amiable  fair  of  New  England  are  not  apt  to  be 
enchanted  with  *a  fop,*  as  the  traitor,  M.  calls  him.  and  thereibre^we  fear  the  Knight 
will  not  be  so  happy  here  as  in  Pennsylvania."— Porru/nwf,  September  7th,  1799. 

^  What  the  Boston  editor  means  by  the  Kni^tht's  being  ^  happy'  in  Piennsylvania,  I  know 
not.  Those  who  have  any  knowledge-  of  bis  intended  bride  {8.  JT.)  and  her  family  are 
apt  to  think  that  muerabk  would  be  an  epithet  better*  adapted  to  kis  ad  ventures  in  Penasyl- 
Tania." — Same  page^  note  to  the  c^bove.  •  i 

**  This  is  one  of  the  most  infamous  wretches  tliat  ever  existed.  He  now  stamis  charged 
with  purloining  the  property  of  children,  Whose  father  he  visited  oq  his  death*bed;  yet  this 
man  is  a  member  of  Congress."— -76i<f.,  Sept.  23,  1797. 

**  If  they  have  read  the  old  hypocrite's  (F's)  will,  they  must  hare  observed  that  pert  of  hrs 
library,  with  some  oUier  things,  are  left  to  a  certaiu  grandeon:  this  is  the  very  identical 
Market  Street  scoundrel.  He  is  an  ill-looking  devil.  His  eyes  never  get  above  your  kijees. 
He  is  of  a  sallow  complexion,  Iiol low-cheeked,  dend-eyed,  and  has  a  tout  enumble  just  like 
that  of  a  fellow  who  has  been  about  a  week  or  ten  days  on  a  gibbet"— i^'if 

**  Judge  M.-— This  rile  old  wretch,  who  now  disgraces  Ihe  courts  of  the  nnl()rtunate  State 
of  Pennsylvania,  was  formerly  a  stable-man  at  a  tavern  in  Chester  County.  'J^he  foilowing 
lines  allude  to  this  his  stale,  of  inngcence: 

Old  Toper  to  eunjing  honm  was  bred. 

But  tired  of.  so  humble  a  life,    .- 
To  currying  favour  he  turned  his  bead, 

Ands  now  curried  himself  by  his  wife."— 7W.,  Nov.  23,  1797. 

*^This  atrocious  wretch  (worthy  descendant  of  oJtf  B.)  knows  that  all  n>en  of  any  under- 
standing set  him  down  as  an  abandoned  liar^as  a  tool  and  a  hireling;  and  be  is  content  that 
they  should  da  so."—JWrf,  Nov.  22,  1797. 

**They  say  I  was  poor;  and  that  lump  of  walking  tallow  streaked  with  lamf>black,  that 
calls  itself  S.  F.  B.,  has  the  impudence  to^say  that  my  wardrobe  consisted  of  my  old  regi- 
mentals,"^  Ice. — /Wif.,  Sept.  1798. 

^  A  long  life  of  misery,  of  the  cravings  of  an  empty  stomach,  and  the  stings  of  a  guilty 
conscience,  is  not  a  punishment  adequate  to  the  atrocities  committed  by  this  yelper  of  the 
Democratic  kennel.  However,  if  I  must  prescribe  a  remedy,  I  must.  1  would  then  recora- 
mend  confinement,  in  the  first  place;  2(ny,  his  drink  should  be  water, and  his  food  bullock's 
liver,  serve<l  out  with  a  sparing  hand;  3dly,  he  should  be  constantly  employed  in  that  poiire 
•nd  healthy  exercise,  beating  of  hemp,  until  such  time  as  be  is  capable  of  makir>g  a  rope; 
and,  4tldy,  to  complete  the  cure  he  should  be  decently  tucked  up  in  hi^  own  manufacture.'' — 
iWrf,  March  9,  1797. 

"If  this  wretch  had  been  a  deputy  fronx  France,. Instead  of  a  Representative  of  Virginia, 
could  he  possibly  have  held  other  language  Uian  this?  Never  was  such  a  shameful  prosti- 
tution of  character!  But  you  would  no  longer  be  surprised  at  it,  if  you  would  once  »ee  the 
man,"-^J(nd.,  June  6,  1799. 

**  I  have  oden  asserted  what,  I  hope,  nobody  will  now  call  in  question,  tlial  the  Aroeriran 
captains  of  vessels  are  the  most  malicious  and  most  lying  scoundrels  in  the  universe.  Who 
would  be  sorry  now  to  hear  that  this  fellow,  on  his  next  voyage,  had  been  shipped  and 
flogged  by  the  French  ?"—JWrf.^  July  14,  1799. 

^Learned  Pig't  (Dr.  Logan>,  see  ante,20)  Dg>ar/iirf.— Philadelphia,  I7th  July.  Yes^prday, 
being  Sunday,  the  learned  Pig  took  his  departure  for  Trenton.  He  was  conductet)  as  far  as 
Harrowgatc  by  a  select  party  of  sans  culottes,  where,  we  are  informed,  they  were  regaled 
with  a  trough  filled  with  the  choicest  washings  of  the  kitchen. 

^The  greatest  hilarity  prevailed  during  the  entertainmenty  and  a  number  of  patriotic  toasts 
were  drunk,  among  which  the  following  are  worthy  of  particular  notice. 
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enough ;  Cooper  shook  his  chains  in  the  President's  face,  and  dared  him  to 
pardon  him;  and  Lyon  danced  about  his  dungeon  in  agony,  lest,  in  a  fit  of 
clemency,  Mr.  Adams  should  secure  the  presidential  vote  of  Vermont.  Under 
the  Alien  Law  the  *' aliens"  became  still  more  fractious;  under  the  Sedition 
Law,  the  ** seditious*'  became  still  more  scurrilous;  and  the  result  was  that  the 
government  found  itself  impudently  bullied  by  those  it  attempted  to  chastise. 
It  was  reserved  for  later  times  to  demonstrate  tha^t,  after  all,  a  press  vhe  most 
unfettered,  is  a  press  the  most  restrained. 

But  the  mass  of  the  people,  especially  in  the  Miiddle  and' Southern  States, 
regarded  the  sedition  trials  as  something  more  than  a  mere  tussle  between  tjie 
administration  and  a  horde  of  foreign  libellers.  The  northern  and.eastern  coun- 
ties of  Virginia,  which  had  left  the  rest  pf  the  State  during  the  X.  Y.  Z. agitation, 
.fell  back  into  column.  The  jealous  spirit  of  South  Carolina  was  alarmed.  In 
Pennsylvania,  Governor  McKeao*8  election  over  Mr.  Ross,  then  by  far  the 
most  available  man  among  the  Federalists,  showed  that  the.  popular  vote  of 
that  State  was  taken  frotn  one  table  to  the  other.  New  York,  it  is  true,  where 
*Mhe  English  influence  in  the  lower,  and  the  Patrooh  influence  in  the  upper 
parts  of  the  State,*'*  ha^  at  first  leA  litde  expectation  of  a  change,  began  to 
reel  under  the  energetic  and  repeated  assaults,  of  Chancellor  Livingston,!  who 
applied  the  force  of  that  powerful  family  in  the  river  counties  of  Mr.  Burr, 
whose  sagacious  mind  pervaded  the  whole  State,  and  directed  the  several 
democratic  organizations  with  wonderful  skill  and  industry ;  and  of  Mr.  George 
Clinton,  whose  severe  republican  virtues,  and  commanding  intellect, — quali* 
ties  not  uncommon  in  his  race, — kept  the  western  district  in  permanent  and 
unbroken  opposition.  Nothing  but  a  complete  rally  of  the- Federal  forces,  it 
was  plain,  could  prevent  the  success  of  the  republican  candidate. 

Down  to  within  a  month  of  the  election,  though  it  was  known  that  there 
was  a  powerful  faction  in  Congress  aad  the  cabinet,  that  was  discontented 
with  Mr.  Adams*  policy,  and  alienated  HPom  his  person ;  and  though  it  was 
suspected  that,  after  the  electoral  college  was  chosen,  it  was  not  improbable 
that  an  effort  would  be  made  to  tumble  Mr.  Adams,  Mr.  Jefferson,  and  Mr. 
Pinckney  together  into  the  House  of  Representatives,  in  which  case  it  was 
likely  Mr.  Pinckney  would  turn  out  uppermost;  it  was  never  supposed  that 

• 

land;  tbnt  there  has  been  a  ^eat  deal  of  pouting  and  ftoiincinff;  bat,  that  Quashelms  has 
been  pacified  by  Ijeing  roM  '  this  was  all  a  story,'  and,  that  Uie  lovers  have  kidsed  and  made 
friends.  '—/6m/.,  Dec.  14,  1799. 

*•  Brown  is  very  clamorous,  b**caMse  he  was  chastised  by  one  of  his  countrymen,"  (Irish,) 
**  and  he  wishes  to  make  his  scurrility  the  cause  of  America.  Let  any  man  Bkk  his  own 
breast,  what  attachment  cnn  such  a  wretch  feel  towards  this  country  whose  bitterest  animo- 
sity and  hatred  is  lavished  on  hrt'owH?"* — /6u/,  April  1,  1799. 

**  In  that  country,  where  such  an  audacious  bkx:khead  as  Porcupine  can  bd  encouraged, 
every  geiitiemaniy  qualiftcatiou  and  property  must  wither ;  and  no  wise,  great,  or  honoumbie 
man  can  be  eager  for  an  approbation  which  he  must  receive  in  common  with  this  vilest  of 
mankind."— /Wr/.,  April  ^4,  1799. 

Even  Mr.  Dennie,  whose  refined  ami  cultivated  mind  could  have  adorned  a  far  more 
Bcholarlike  era,  did  not  hesitnte,  for  the  purpose  of  getting  a  slap  at  a  leading  Democrat,  to 
kick  over  some  of  the  most  cherished  dogmas  of  republicanism  4hu8: — 

^The  writer  who  has  honoured,  by  his  notice,  in  a  late  number,  that  false  and  flatulent 
and  foolish  paper,  denominated  the  Declaration  of  independence,  did  not  probably  think  it 
worth  hii  while  (in  Scotch  phrase)  to  point  out  all  the  errors  Which  must  have  presented 
themselves  to  him,  oii  examining  it.'* — Portfolio^  April  1 1, 18U1. 

•  3  Jetf  Corr.,  358. 

t  "If  a  family  which  has  been  high  in  ofllce,  and  splendid  in  wealth,  falls  into  decay, 
from  profliga<-y,  folly,  vice,  or  misfortune,  they  geiiemlly  turn  democrats,  and  court  the  low- 
est of  the  people  with  an  ardour,  an  art,  a  skill,  ant!  consequently  with  a  success,  which  lU) 
vul^r  Democrat  can  attain.  If  such  families  are  numerous,  they  commonly  divide.  Some 
adhere  to  one  party,  some  to  another,  so  that  whichever  prevails,  the  country  still  finds 
iuelf  governed  by  them.  Consider  the  conduct  of  the  Winthrops  in  this  State,  the  Living- 
atotis  in  New  York,  the  Madisousin  Virginia,"  4cc.—i£r.>ii<ia»u  to  Mr.  CuHnin^ham^  Cunn, 
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warfare,  to  publish,  as  late  as  1823,  under  the  guise  of  patriotism,  letters,  which 
he  had  elicited  under  the  promise  of  secresy.  Nor  did  death  close  the  pur- 
suit, for  even  long  after  he  had  ceased  to  move  before  ilie  public  eye,  the  shafts 
which  were  aimed  at  the  character  of  his*  no  less  historical  son,  were  often 
sent  through  his  memory.  But  now,  when  the  one  has  followed  the  other, — 
when  by  a  touching  coincidence  that  venerable  hall  which  so  often  rung  with 
the  father's-  thunders,  has  witnessed,  laid  out  in  state  within  its  walls,  the 
son's  body,  in  the  first  stage  of  its  solemn  journey  to  their  common  grave- 
when  the  name  of  John  Adams  can  no  longer  be  used  to  wound  living  feel- 
ings, or  to  revenge  livings  griefs, — that  name  will  be  regarded  by  the  Ame- 
rican people  as  associated  with  services,  many  and  splendid,'  and  with  a  cha- 
racter which,  wayward,  and  unsocial  as  it  may  have  beeotwas  fired  with  a 
patriotism  so  true  and  abiding,  that,  unchilled  at  the  end  by' popular  neglect, 
as  it  had  been  undaunted  at  the  beginning  by  royal  proscriptSon,  it  continued 
in  an  extreme  old  age,  after  the  sands  of  life  seemed  to  have  /entirely  run  out* 
to  keep  alive  from  day  to  day  a  frame  worn  and  drained,  udtil  at  last  the  fit- 
ting hour  having  come,  the  old  statesman  spent  his  last  breath  in  a  passionate 
prayer  for  the  preservation  of  those  liberties,  whose  establishment,  precisely 
fifty  years  before,  he  had  so  signally  aided  in  effecting. 

In  a  mere  intellectual  point  of  view,  it  is  as  a  revolutionary  orator  that 
Mr.  Adams  will  be  best  known  to  posterity.  If  the  tradition  of  those  who 
heard  him  be  received, — aad  from  the  want  of  reports*  it  is  the  only  standard 
left  us< — he  must  be  ranked  in  the  peculiar  class  of  oratory  into  which  he 
fell,  as  second  only  to  the  great  Earl  of  Chatham.'  As  a  debater,  it  is  true, 
he  was  inferior  to  many  who  sat  with  him.  To  the  strict  pro<^es8  of  reasoning 
he  had  but  slight  pretensions ;  to  wit,  he  had  none;  but  of  th^  powei*  of  fiery 
invective,  of  bitter  denunciation,  of  vehement  appeal,  he  was  a  master.  For 
years  the  *' peals  of  thunder**  in  which  he  demanded  the  signature  of  the 
declaration,  haunted  those  who  sat  in  that  ip.emorable  Congress.*  Mr. 
Henry  and  Mr.  John  Rutiedge,  indeed,  were  gone;  but  those  who  heard  the 
three',  said,  that  nothing  that  they  uttered  approached  in  effect  to  those  terrible 
philippics,  which,  during  the  debate  on  independence,  were  uttered  by  the 
Massachusetts  delegate. 

There  are  ppints  of  resemblance  between  Mr.  Adams  snd!  Lord  Chatham 
which  must  strike  the  most  careless  observer.  In  each  was  exhibited  the 
same  peculiar  vein  of  eloquence,. accompanied  with  the  same  domestic  vir- 
tues and  the  same  social  faults.  Devoted,  simple  and  affectionate  in  their 
families;  inspired  with  a  patriotism,  the  impulse  of  which,  in  ages' most  fac- 
tious, enabled  them  to  move  through  the  maze  of  party  Intrigue  wiihout  joining 
in  it,  or  apparently  even  being  conscious  of.it;  they  were  frequently  wayward* 
consequential  and  impracticable  in  public  life.  With  both,  these  humours  dis- 
played themselves  in  the  same  way — in  long  and  unaccountable  withdrawals 
from  official  duty,t  in  refusals  to  consult  even  upon  the  most  urgent  matters 
of  state  at  periods  when  consultation  was  vital  to  the  credit  .of  the  adminis- 
tration, and  in  the  assumption  even,  when  in  the  discharge  of  the  most 
momentous  trusts,  of  a  manner  so  pompous  and  artificial,  as  to  bring  down 
upon  both  of  them  the  reproach  of  vanity,  and  affectation.}     Lord  Chatham 

»  Sre  2  Tuck.  Jeff,  415. 

t  See  2  Gibbt  lAfe  of  Wolc.  348.  Mr.  Jefferson,  in  a  circular  to  his  secretaries  on  his 
comini;  into  offir.e,  thus  notices  this  peculiarity  of  his  retiring  pre<teee8Sor :  *' During  Mr. 
Adams'  adininidtration,  his  long  and  frequent  Hb:»eiice8  from  the  seat  of  government  rendered 
this  kind  of  comiuiinication  (by  conference)  itupractioable,  and  parceled  out  the  govern- 
ment, in  fact,  among  our  independent  heads,  drawing  isometimes  in  opposite  direction."  (3 
Jeff.  Cor.,  486.) 

^  See  for  Mr.  Hamilton's  notice  of  these  qtialities,  antt,  1 1,  27.  Mr.  Mncaulay  touches  al- 
most in  the  same  vein  upon  similar  manifestations  of  temperament  in  hotd  ClmthaoL  (2 
MacauL  Mit.,  29U  ) 
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the  Supreme  Court  was  first  constituted,  its  jndges,  inclusive  of  the  Chief 
Justice,  were  six  in  number.     Perhaps  the  feature  of  all  others  most  signifi- 

the  profession  which  he  aAerwards  so  adornecl,  in  New  York,  under  Mr.  Keinpe,  be  crossed 
the  Atlantic,  and  was  entered  a  student  in  the  Middle  Terople.  On  his  return,  he  found 
his  progress  at.  the  bar  slow,  and  like  many  another  spirit  which  has  felt  its  promptings  ill- 
responded  tO)  he  determined  at  one  time  to  abandon  the  seemingly  impracticable  path 
to  professional  distinction.  Ten  years  passed  be/ore  he  could  feel  assured  of  success.  Of 
this  success,  it  is  enough  to  say,  that  for.  more  th^n  twenty  years  his  professional  business 
was  very  great,  and  his  inoohae  proportionably  large.  His  mind  was  eminently  clear  and 
discriminating,  and  his  arguments  and  speeches  simple,  strong,  earnest,  and  impressive.  Of 
his  kind  and  courteous  deportment  during  a-  career  of  prosperity,  all  who  were  thrown  in 
contact  with  him  could  bear  witness,  and  those  who  saw  the  evening  of  his  life  darkened, 
as  it  had  been,  by  vicissitudes,  cares  and  severe  physical  pain,  still  lit  up  by  his  calm, 
patient,  and  most  instructive  endurance,  can  well  imagine  that  the  same  spirit  and  the 
same  Christian  humility  had  tempered  hb  more  prosperous  days.  The  only  administrative 
public  office  which  Mr.  Rawle  ever  held,  was  that  of  Attorney  of  the  United  States  for 
tlie  District  of  Pennsylvania,  which  he  received  from  the  hands  of  General  Washington,  by 
whom  he  was  much  respected  and  esteemed.  In  this  capacity  he  aocomiianied  the  Presi- 
dent, in  the  expedition,  which,  in  1794,  proceeded  to  the  western  part  of  this  State  for  die 
purpose  of  quelling  the  insurrection  which  there  broke  out,  and  Mr.  Bawle  aYid  General 
Hamilton  occupying  the  same  tent,  formed  pan  of  Washington's  family.  AAerwartU  fol- 
lowed the  unpleasing  duty  of  prosecuting  the  offenders;  and  in  the  performance  of  this  pain- 
ful task  Mr.  Rawle's  firmness  was  still  mild  and  forbearing. — ^To  those  who  are  now  treading 
the  path  of  laborious  professional  labour,  Mr.  Rawle's  experience  and  learning  are  daily 
felt  in  the  fruits  of  the  commission  appointed,  in  1830,  to  revise  and  digest  .the  civil  XK)4e  of 
this  State.  While  engaged  witli  his  two  eo-labourers  in  this  difficult  and  responsible  duty,  one 
to  which  he  lent  all  his  reasoning  powers,  which  at  the  age  of  over  70,  no  pain  could  cloud, 
his  death  relieved  him  from  his  task.  To  have. lived  a  long  and  useful  life,  to  have  enjoyed 
the  respect  and  affection  of  those  whose  regard  is  a  mark  of  honour,  to  have  improved  and 
cultivated  a  strong  intellect,  an(f  tempered  th»  force  of  its  impulses  by  amenity  and  calm- 
ness, must  have  conveyed  a  satisfaction,  at  the  close  of  his  life,  which  Christian  humility 
eould  not  have  entirely  forbid.  Mr.  Rawle  died  in  April,  1S36— ^*All,'*  we  tire  told,  "that 
should  accompany  old  age,  as  honour,  love,  obedience,  troops  of  friends."  were  added,  with 
him,  to  the  teachings  of  a  piety  which  was  unobtrusive  and  sincere. 

Jabxd  IirsxmsoLXi  M'as  a  son  of  the  gentleman  of  that  name,  who  held  under  the  British 
crown  the  place  of  Judge  of  the  Admiralty  for  Pennsylvania,  and  who  removed  from  New 
England  to  reside  in  Philadelphia, about  the  year  1745;  though  it  would  seem  that  heaAer- 
wards  returned  to  his  former  home  in  New  Haven,  Connecticut.  Jared  Ingersoll,  the  son, 
was  born  at  New  Haven  the  •7th  November,  1750.  He  was  one  of  the  representatives 
from  Pennsylvania  in  the  Continental  Congress,  and  in  the  convention  which  formed  the 
Constitution  of  the  United  States,  where,  though  a  lawyer  and  a  fluent  one,  it  may  be  set 
down  as  his  pmise  that  he  made  no  speech.  He  was  the  Attorney  General  of  Pennsyl- 
vania from  1791  to  1800,  and  again  from  1811  to  1816.  He  held  for  a  short  time  the  Dis- 
.  trict  Attorneyship  of  the  United  States  for  Pennsylvania,  but  soon  resigned,  finding  the 
duties  of  the  office  to.  interfere  with  his  practice.  He  was  oflered,  but  declined,  the  [>lace 
of  Chief  Judge  of  the  Circuit  Court  of  the  United  States,  for  New  Jersey,  Pennstylvania 
and  Delaware,  organized  in  1801.  For  the  eighteen  months  preceding  his  death,  he 
was  on  the  bench  as  President  of  the  District  Court  of  Philadelphia.  In  the  year  1812,  he 
was  the  Federal  candidate  for  Vice  president. 

Mr.  Ingersoll,  tliough  the  only  child  of  a  man  of  competent  forturie,  was  educated  for  the 
bar,  and  in  the  year  1773,  was  sent  to  London  to  accomplish  himself  in  the  Temple,  where 
.  he  remained  several  years,  dmwing  inspiration  at  the  fountains  of  the  law,  and  attending 
the  courts  to  see  justice  administered  by  Mansfield  and  Bathurst. 

His  Whig  principles  and  American  birth  rendering  uncomfortable,  if  not  dangerous,  a 
longer  stay  in  London,  he  leA  there  aAer  the  Declaration  of  Independence,  and  sptni  some 
time  in  France,  where  the  unbounded  popularity,  not  less  than  the  fame  and  gertius  of  Dr. 
Franklin,  resident  at  the  French  Court  as  the  representative  of  the  United  States,  afibrded  ad- 
vantages and  attractions  to  the  few  American  travellers  who  reached  the  then  distant  shores 
of  Europe.  AAer  his  foreign  travels  were  ended,  he  returned  to  Philadelphia  to  the  practice 
of  the  law.  His  success  was  immediate,  and  he  rose  rapidly  to  the  very  head  of  the  profes- 
sion, where  he  sustained  himself  in  the  midst  of  the  well*known  formidable  competition  of 
a  day  when  the  bar  of  Phihidelphia  by  concession  led  the  Union,  and  gave  birth  to  a  pro- 
Terb  which  has  been  handed  down  to  present  times.  Indeed,  it  was  at  that  time  metro* 
politan,  and  to  remained  until  ibe  period  when  the  removal  of  the  Supremie  Court  of  the 
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of  the  first  grade  to  abandon  their  practice,  even  for  the  highest  judicial  dignity. 
Chief  Justice  Jay,  in   1789,  as  is  well  known,  hesitated  for  some  time  in 

tune  having  been  impaired  by  the  heavy -expenses  which  attended  his  positiorx  at  Wash- 
ington. The  sanrie  succe^is  attended  hi:)  return  to  the  bar,  which  had  crowned  his  earlier 
etforts  in  life.  His  widely  extended  reputation  imniediately  procured  employment  from 
abroad,  and  from  distant  sections  of  the  Union.  Unfortunately,  however,  these  'brilliant  pros- 
pects were  of  short  duration.  The  effects  of  a  severe  fall  and  a  cold  combined  to  close  hit 
useful^and  honourable  labours.  Mr.  Dallilks  expired  on  the  16th  day  of  January,  ]8l1,  in  the 
58th  year  of  his  age.  Of  his  politipal  views,  nbthing  need  noW  t)e  said.  His  appearance 
was  commanding,  his  address  easy,  and  his  manjners  polished.     His  early  taste  for  literature 

aooompanied  the  cares  of  office  and  the  labours  of  his.  profession. 

« 

WiLLTAx'LiwiB  was  born  in  Chester  dbunty,  in  1751,  on  a  small  farm,  and  in  a  iamily 
whose  stringent  Quakerism  held  a  liberal,  and  especially  a  professional  education,  to  be  in- 
consuitent  both  with  common  sense  and  religious  duty;  and  his  early  aspirations  towards  the' 
law  were  cheeked  by  about  the  same  means  as  were  used  to  thwart  West's  artistical  pro- 
pensities. A  trip,  however,  in  his  seventeenth  year,  on  top  of  a  market  wagon,  to  West 
Chester,  then,  as  now,  a- county  town,  wh^re  he  found  his  way  into  the  court-house,  became 
the  cause  of  bringing  into  contact  with^the  lawMn  intellect  whicli  was  destined  to  become 
one  of  its  greatest  ornaments.  He  began  the  study  of  his  profession  with  Mr.  Nicholas 
Wain,  then  a  young  man  of  excellent  attainments,  and  of  fine  forensic  talents,  but  unhap- 
pily affected  by  habits  of  dissipation  and  sentiments  of  unbelief.  It  was  when  he  was  in 
Mr.  Wain's  office,  that  an  incident  occurred,  as  remarkable  as  those  which  formed  th6  turn- 
ing-point in  the  lives  of  Colonel  Gardiner,  and  of  Lord  Herbert  of  Cherbury.  Mr.  Wain, 
some  of  whose  connections  were  Quakers,  but  who  had  himself  for  many  years  tlirowo  off 
Friends'  dress,  was  passing  one  day  by  the  Fine  street  meeting  house.  The  door  was  open, 
and  sauntering  in,  he  was  attracted  by  the  voice  of  a  preacher  on  the  women's  side.  Sud- 
denly his  sight  became  obscure, — a  series  of  spectres,  as  he  afterwards  firmly  believed,  each 
bearing  to  him  a  pojtentous  mcssnge,  flitteil  before  him, — and  yielding  to  the  awful  vision, 
be  sank  upon  his  knees,  interrupting  the  speaker  by  a  prayer  of  terrific  earnestness.  This 
was  succeeded  by  a  trance  in  which  consciousness  was  destroyed,  and  from  which  he 
awoke  only  to  renounce  all  worldly  connections  whatever.  This  was  in  1773,  just  about  the 
period  of  Mr.  Lewis's  admission  to  the  bar,  and  aided  by  the  business  which,  6n  his 
master's  retirement,  slipped  into  his  haixis,  the  young  lawyer  soon  found  himself  with  a 
respectable  run  of  clients,  Mr.  Joseph  Reed,  afterwanls  Governor  of  Pennsylvania,  and  Mr. 
Wilcock8,a[lerwards  for  a  long  time  Recorder  of  Philadelphia,  together  with  Mr.  Galloway, 
then  the  provincial  leader,  being  his  chief  competitors.  When  the  Declaration  of  Independ- 
ence upset  thiB  courts,  Mr.  Lewis  took  the  new  test,  not  yielding,  however,  to  any  overt 
patriotism.  .This  reserve,  with  which  he  was  frequently  twitted  in  after  life,  facilitated 
his  practising  both  under  the  new  government  in  Chester  county,  and  under  the  old  ia 
Philadelphia;  and  at  last,  when  afi^aira  became  settled,  be  found  himself  with  incon- 
testably  the  best  business  in  the  city  which  had  in  the  meantime  become  the  seat  of  the 
fecleral  government.  Here,  with  that  intfepidity  wliich  marked  his  professional  career,  he 
undertook  the  defence  of  the  royalists,  whom  the  returning  wave  had  washed  out  of 
their  lurking-places,  and  who  were  dragged  into  court, — frequently  by  informers  who  thus 
sought  to  atone  for  their  own  treachery, — to  listen  to  the  doctrines  of  treason,  propounded  by 
a  republican  judge,  and  applied  by  &  patriot  jury.  Of  course,  to  stand  up  for  men  like  these 
in  such  a  state  of  popular  feeling, — to  assert  the  rii^it  of  every  citizen  to  choose  his  own 
side, — to  vindicate  the  Quaker  loyalists, — ^was  no  small  nervous  effort  on  the  part  of  the 
man  whose  own  patriotism  had  been  equivocal.  The  effort,  however,  be  made,  and  made  w  ith 
calmness,  courage,  and  power;  and  in  the  triaU  of  Chapman,  Roberts,  and  Carlisle,  he  die* 
played  in  full  vigour  his  eminent  {)ower8  of  reawning  and  courage  of  temper.  Per- 
haps to  this  may  be  attributed  his  unparalleletl  influence  with  the  Quaker  community,  witl^ 
which  his  religious  connection  was  only  nominal,  but  which  was  always  ready  to  give 
whatever  support  was  in  its  power,  to  the  man  who,  in  the  hour  of  distress,  exposed  himself 
to  a  common  persecution  by  his  fearless  and  most  capable  advocacy. 

Mr.  Lewis  liad  but  little  literary  iii formation,  and  the  little  he  had,  he  kept  out  of  his 
speeches.  Of  these,  several  appear  in  the  following  pages,  and  though  a  criminal  trial  was 
not  the  forum  in  which  his  logical  mind  was  most  at  home,  even  the  specimens  which  here 
appear,  exhibit  with  great  di;»Hnctness  the  fine  reasoning  powers,  and  the  energy  and  terse- 
ness of  diction  which  distinguished  him. 

For  several  years  Mr.  Lewis,  as  a  member  of  the  Pennsylvania  Legislature,  took  the  lead 
on  the  Federal  side ;  and  in  1769,  in  the  State  convention,  was  foremost  in  upsetting  the  ab- 
surd Constitution  which  Dr.  Franklin  had  a  few  years .  ago  persuaded  the  State  to  aooept. 
To  Washington's  administration,  by  which,  when  it  began,  he  had  been  offered  the  post 
of  District  Attomey,  ha  oonaidered  himself  bound  by  the  closest  ties,  and  he  even  de* 


BAR  OF  1795 — 1800. — cmsF  justice  rutlbdgb.  88 

accepting  the  chief  jasticeship,  resigned  it  with  no  little  cheerfalness  in  1799, 
when  he  found  it  conflict  with  the  English  mission,  and  in  1800,  when  by 
the  withdrawal  of  Chief  Justice  Ellsworth,  the  seat  was  again  vacant,  posi- 
tively refused  to  resume  it.  In  1795,  on  Mr.  Jay's  resignation,  it  was  offered 
first  to  Mr.  Rutledge,  who  was  rejected  by  the  Senate,  and  then  to  Judge 
Gushing,  an  associate  justice,  by  whom  it  was  declined.  It  was  not  until  nine 
months  after  Mr.  Jay's  resignation,  that  his  seat,  on  March  4, 1796,  was  filled 
by  Mr.  Ellsworth's  appointmenL 

With  the  history  of  Mr.  Jay,  the  public,  through  the  ezcdllent  life  pub* 
lished  by  his  son,  have  become  comparatively  well  acquainted.  About  his 
immediate  successors,'  however,  much  obscurity  hangs. — John  Rutledge,  to 
whom  Washington  first  tendered  the  commission,  pccupied,  during  the  Revolu* 

departed  ftom  his  general  policj,  and  went  so  far  as  not  only  to  contribute  largely  to  the 
newtipapers  of  the  day,  bnt  in  1702,  even  to  stump  the  State.  In  1792,  on  the  death  of  the 
ekier  Judge  Hopkinson,  he  had  a  hew  proof  of  the  President's  confidence  in  the  commis* 
sion  then  sent  him  as  district  judge. 

On  the  bendi,  howcrer,  he  remained  but  a  short  time,  the  restraint  being  uncongenial  to 
his  taste,  and  the  iiKX>me  insufficient  for  his  habits.  Soon  aAer  his  return  to  the  bar,  he 
became  concerned  as  leading  counsel  in  the'  trials  of  the  western  insurgents.  In  tliis  mosC 
heated -period,  the  slightest  objects  became  distorted  to  the  feverish  vision;  and  it  was  in 
the  course  of  these  trials  that  the  incidents  occurred  Which  temporarily  .unsettled  Mr.  Lewis, 
both  with  his  party  and  his  friends.  When  ori9[iiuilly  applied  to  by  the  defendants,  he  gava 
tbem,  as  appears  from  an  astbnished  letter  of  Mr.  Pickering's  of  that  date«  a  plump  opinion, 
that  the  o^nce  did  not  amount  to  treason,  and  that  if  permitted  to  have  his  own  way,  he 
would  clear  them  all.  But  at  this  time  Mr.  Dallas'  flowing  eloquence,  set  off  as  it  was  by 
i  handsome  form,  and  supported  by  dashing  political  pretensions,  were  making  themselves 
felt  in  the  community;  and  it  was  with  some  chagrin  that  Mr.  Lewis,  whose  veteran  pride 
made  him  unwilling  to  admit  a  parity  with  any  of  his  brethren,  received  the  announcement 
that  the  defendant's  friends  were  desirous  of  associating  Mr.  Dallas  with  himself  His 
Mperdlionsness  so  exasperated  Mr^  Dallas,  that  an  altercation  ensued  which  terminated  in 
i  challenge  on  the  part  of  the  latter,  which  the  former,  it  is  said,  was  unquakerish  enough  to 
accept.  Fortunately,  however,  the  difficulty  was  adjusted  by  a  reference  to  Mr.  Rawle; 
and  the  offensive  messages  having  been  alternately  retracted,  at  last  was  discovered^- 
tmoChered  up  as  it  had  been  in  the  layers  of  recrimination — the  original  cause  of  quarrel, 
Viz. :  that  Mr.  Lewis  had  declared  he  would  never  act  as  counsel  in  a  case  in  which  Mr. 
Dallas  was  retained.  This,  too,  was  taken  back ;  Mr.  Lewis  adding,  as  a  proof  of  his  sin« 
cerity,  that  nothing  would  give  him  greater  pleasure  tlian  to  receive  Mr.  Dallas'  aid  in 
those  very  cases,  and  the  result  was  that  when  John  Fries,  the  first  of  the  insurgents  both 
in  rank  and  in  time  of  trial,  was  arraigned^  the  two  belligerents  appeared  together  as  his 
counseL 

But  here  Mr.  Lewis,  under  the  impulse  of  that  enthusiasm,  his  ruling  passion,  which  im- 
mersed him  so  totally  in  his  client's  cause,  began  to  display  tendencies  very  much  at  variance 
with  his  former  principles  of  submissive  federalism.  With  that  impressive  compactness  of 
reasoning  of  which  he  was  so  great  a  master,  he  declared  to  the  jury  under  the  sanction  of  his 
individual  opinion,  that  the  acts  which  the  defendant  had  committed,  were  not  punishable 
onder  the  law.  Perhaps  his  argument  on  the  motion  for  the  new  trial,  may  be  taken  as 
the  best  specimen  of  his  legal  reasoning;  and  for  awhile  it  seemed  as  if  his  persevering  and 
powerful  efforts,  aided  by  the  prowess  of  his  younger  but  no  less  efficient  colleague, 
must  secure  the  acquittal  of  the  defendants.  But  at  last.  Judge  Chase  came  to  Philadelphia, 
determined  atone  blow  to  finish  tlie  work  which  his  brother  judges  had  more  than -once 
botched.  His  judicial  fame  had  of  course  arrrived  before  him ;  and  the  bar  waited  in 
silence  to  see  the  conflict  l)ctween  the  veteran  lawyer  and  the  veteran  judge.  That  con- 
flict was  but  short.  The  defendant  had  hardly  been  arraigned,  before  the  fate  of  the  strug- 
gle between  the  counsel  and  the  court  was  decided.  What  the  end  was  to  be,  any  one  might 
have  prophesied,  for  it  was  known  that  neither  of  tlie  champions  would  surrender,  but  no 
one  supposed  that  the  end  would  come  so  soon.  What  the  result  was,  will  fully  appear 
hereafter :  it  is  enough  now  to  say,  that  to  that  famous  collision  may  be  traced  consequences 
which  did  not  cease  their  operation  until  Judge  Chase  was  impeached,  and  Mr.  Adama 


AAer  the  oomiog  in  of  Mr.  Jefferson's  administration,  Mr.  Lewis  took  no  part  in  pohtics, 
eontinning,  however,  in  the  unabated  practice  of  his  profession,  until  1819,  when,  on  the 
Idth  of  Angnst,  after  several  weeks'  illness,  he  died,  retaining  to  the  last  the  same  prov 
ml  ability  and  pioleaiioiiil  devotion  which  bad  marked  hii  long  oareer. 
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tion,  in  Soath  Carolina,  a  position  similar  to  that  held  in  Massachusetts  by  Mr. 
Adams,  and  in  Virginia  by  Mr.  Henry.  When  hardly  twenty-five  years  old, 
he  was  in  the  first  continental  Congress,  and  with  ability  and  fervonr  excelled 
scarcely  by  even  those  two  great  orators,  he  made  the  country  ring  with  those 
passionate  appeals  which,  Marion  said,  struck  even  to  the  shores  of  the  Saptee.* 
His  high  family  position,  his  spotless  honour,  his  splendid  rhetorical  powers, 
placed  him  in  the  advance-guard^ even  of  his  own  ardent  State;  and  in- 1776, 
on  the  adoption  of  its  provisional  constitution,  which  is  principally  to  be  attri- 
buted to  his  p^,t  he  was  chosen  its  president  and  commander-in-chief.  Doubts 
as  to  the  feasibility  of  the  constitution  of  1778 — which  he  opposed  2h  conse« 
quence  of  the  supposed  excessive  popularization  of  ihe  legislature — withdrew 
him  for  a  while  from  ofiSce;  but  in  1779,  when. the  disastroua  results  of  the 
southern  campaign  opened  the  seaboard  to  the  British  (brces^  he  was,  by  a 
process  almost  amounting  to  conscription,  called  back  to  his  post,  and  invested 
not  only  with  gubernatorial  but  dictatorial  powers.}  It  was  froai  him  that 
the  commissions  of  Marion,  S.umpter,  and  Pickens,  sprang,  and  it  was  under 
the  fierce  but  subtle  policy  prescribed  in  his  address  to  the  General  As« 
sembly  in  January,  1782,  that  the  partisan  Warfare  was  carried. on,  until  the 
British  General,  harassed  and  broken  by  an  enemy  whom  he  declafed  he  never 
could  even  see,  was  shut  up  within  the  lines  of  Charleston.  The  same 
quick  discernment  of  character,  and  prompt  appreciation  of  the  necessities  of 
the  moment,  which  originated  this  daring  campaign,  produced  from  the  moment 
of  General  Greene's  taking  charge  of  the  southern  division  a  close  and  intimate 
co-operation  between  himself  and  that  intrepid  and  sagacious  chieftain.  But 
Mr.  Rutledge's  dictatorship,  for  such  in  fact  it  was,  was  not  only  distinguished 
by  those  features  which  drew  from  it  the  tribute  paid  by  General  Greene,  that 
to  it  the  southern  army  owed  its  8alvation,§  but  was  accompanied  with  a  firm, 

*  **If  you  speak  of  thquence^^^  said  Patrick, Henry,  **  John  Rutledge,  of  South  Carolina,  is 
the  greatest  orator." 

t  2  Drayton  Mem.,  186.    6  Jm.  Whig  Mag,,  133. 

%  It  was  to  kim,  and  not  to  General  Charles  Lee,  that  is  to  be  credited  the  victory  on  Jone 
38,  1770,  in  which,  with  great  slaughter,  the  British  were  repulsed  fit>m  Sullivan's  Island  by 
the  South  Carolina  militia.  "I  would  order  the  whole  body  off  the  island,"  said  General 
Lee,  the  day  before  the  battle,  in  a  letter  to  Colonel  Moultrie. — ^'^  General  L^e  wishes  you  to 
evacuate  the  fort.  You  will  not  do  so  without  an  order  from  me,'*  replied  Mr.  Rutledge  the 
same  day;  **I  would  sooner  cut  off  my  hand  than  write  one."  Moultrie  helcl  on,  and  the 
result  was  that  most  auspicious  battle,  which,  with  Lexington  and  Bunker's  Hill,  placed  Massa- 
chusetts and  South  Carolina  in  glorious  rivalry.  (See  Life  of  Mr.  Rutledge.  6  Jm.  Whig 
Mag.,  134.)      . 

§  Immediately  after  the  battle  of  the  Cow  pens,  Greene  wrote :  ^  We  are  obliged  to  subsist 
ourselves  by  our  own  industry,  aided  by  the  influence  of  Governor  Rutledge,  who  is  one  of 
the  first  characters  1  ever  met  with."  Mr.  Rutledge's  family,  at  the  beginning  of  the  war, 
were  among  those  upon  whom  the  provincial  government  depended  for  their  supposed  loyal 
tendencies,  but  this  confidence  was  soon  dispelled.  The  two  brothers  put  themselves  at  the 
head  of  the  separatists.  While  Edward  was  in  Congress,  urging  with  all  his  graceful  elo- 
cution and  high  integrity  ipf  character  the  most  decided  measures  of  resisunce,  John  was 
**  thundering,"  as  Greene  called  it,  at  the  head  of  the  militia, — which  then  composed  aH  the 
available  men  of  the  State, — and  planning  the  campaigns  of  Pickens,  Sumpter,  and  Marion. 
The  bitter  defeat  at  Camden,  when  the  first  southern  army,  so  fondly  nursed  by  Washington, 
was,tmderthe  morbid  inefficiency  of  Grates,  annihilated,  brought  Mr.  Rutledge  into  direct  action, 
and  the  butcheries  of  Tarleton  by  which  that  battle  was  followed  up,  together  with  the  de- 
predations systematically  adopted  by  Rawdon,  kindled  him  with  a  flame  which,  on  the 
inlamous  massacre  of  Colonel  Hayne,  burst  forth  with  consuming  energy.  He  had  seen 
the  land  desolated  by  carnage,  houses  burned,  plantations  wasted,  and  sometimes  for  mere 
wantonness,  never  for  a  better  object  than  the  lust  for  prey  or  for  revenge,  for  the  enemy  was 
then  prostrate, harbarities  the  most  fiendish  committed.  When  the  news  of  the  last  and  most 
stinging  outrage  of  Hayne's  death  came,  he  was  at  the  High  Hills  of  the  Santee.  From  thence, 
on  August  5,  1791,  he  issued  the  celebrated  proclamation  in  which,  after  recapitulating  the 
lapine  whkh  had  nrmrked  the  progress  of  the  British  arms,  he  authorized,  in  language  ridi 
with  fiery  a^  passionale  eloquence,  a  system  of  reprisals  as  oompreheosive  as  had  been  the 
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equal  and  energetic  administration  of  public  justice,  and  a  frugal  husbandry 
of  the  resources  of  the  State,  which  placed  his  character  as  a  civilian  even  in 
advance  of  that  which  he  had  previously  won  as  a  revolutionary  chief.  Though 
as  a  lawyer  his  practice  had  been  suspended  during  the  war,  his  high  reputa- 
tion as  a  jurist,  as  well  as  his  unsullieu  public  virtues,  brought  him  prominently 
before  Washington  on  the  formation  of  the  federal  bench ;  and  though,  after 
some  deliberation,  the  chief  justiceship  was  assigned  to  Mr.  Jay,  Mr.  Rudedge 
was  sent  into  the  Senate  as  the  next  in  order  in  the  commission,  and  as  such 
was  coofirmed.  In  August,  1791,  however,  he  resigned  his  seat,  surrendering 
it  for  the  chief  justiceship  of  South  Carolina.  In  this  post  he  remained  in 
comparative  political  inactivity  till  1705,  when,  though  his  politics  were  of  the 
federal  stamp,  his  ancient  hatred  to  England  led  him  to  denounce,  with  great 
earnestness,  Mr.  Jay's  treaty,  and  produced  a  schism  between  himself  and 
the  federal  party  which  was  never  afterwards  healed. 

It  was  at  the  moment  when  the  fever  produced  by  the  premature  disclosure 
of  the  treaty  was  at  its  height — whep  Washington  himself  was  poised  between 
its  acceptance  or  its  rejection-^that  the  majority  of  his  cabinet,  whose  feelings 
were  warmly  enlisted  in  carrying  the  treaty  through,  were  struck  aghast  by 
the  nomination  of  Mr.  Rutledge  to  the  Chief  Justiceship.  '*  Everything, 
writes  Mr.  Wolcott,  then  Secretary  of  the  Treasury,  to  Mr.  Hamilton,  on  July 
28,  1795,  **  is  conducted  in  a  mysterious  and  btran^e  way  by  a  certain  charac- 
ter here,"  (Mr.  Randolph,  then  Secretary  of  State,;  **  and  to  my  astonishment 
I  am  recently  told  that  John  Rutledge  has  had  a  tender  of  the  office  of  Chief 
Justice.     By  the  favour  of  Heaven  the  commission  is  not  tendered,  and  now 

1  presume  it  will  not  be;  but  how  near  ruin  and  disgrace  the  country  has 
been  !***  In  a  letter  dated  two  days  aAerwards,t  the  same  sentiment  is  ex- 
pressed still  more  earnestly,  and  no  little  discontent  is  manifested  not  only 
it  the  nomination  itself,  but  at  the  jMnexpUcable  delay*'  with  which  the  Pre- 
sident's deliberations  on  the  treaty  were  attended.  Mr.  Goodrich,  then  in 
Congress,  writes,  almost  at  the  same  date,  to  express  his  chagrin,  saying 
*'  many  of  the  advocates  for  the  present  measures  are  hurt  by  Mr.  Rutledge's 
appointment,  and  are  unable  to  account  for  it,  but  impute  it  to  want  of  infor- 
mation of  his  hostility  to  the  government,  or  some  hidden  cause  which  justi- 
fies the  measure.  We  shall  be  loath  to  find  faction  is  to  be  courted  at  so  great 
a  sacrifice  of  consistency.":!:  Mr.  Ellsworth  himself,  not  thinking  that  he  was 
destined  to  fill  the  very  chair  now  the  subject  of  so  violent  a  struggle,  in  a 
letter  of  Aug.  15,  1795,  to  Mr.  Wolcott,  treats  the  nomination  with  greater 
brevity,  though  not  with  less  bitterness.  '*That  E.  R."  (Edward  Rutledge) 
he  says,  alluding  to  the  British  treaty,  *' should  not  act  at  all,  is  less  surprising 
than  that  J.  R.  (John  Rutledge)  should  act  like  the  devil.  I  wait  for  the  un- 
ravelling, when  more  is  to  be  known."§ 

tyfltem  of  aggreeoon.— See  2  Jtamtay$  HiU.  of  S.  Car.,  172, 259.    Ibid,,  Life  of  Rutledge,  516. 

2  Crtwden'M  jSnee^  170,  187. 

•  1  Gibb$'  Wolc.  219.  i  Ibid.  %  Ibid.,  220, 

5  Und^  226.     Washington's  letter  of  appointment  exhibits  no  lack  of  confidence : 

PhUadelphia,  July  I,  1795. 

DxAm  Sim : — Your  private  letter  of  the  eighteenth  ultimo,  and  Mr.  Jay's  resignation  of  the 
office  of  Chief  Justice  of  tlie  United  States,  both  came  to  my  hands  yesterday.  The  former 
l^ve  me  much  pleasure,  and  without  hesitating  a  moment,  a  Aer  knowing  you  would  accept  the 
latter,  I  directed  the  Secretary  of  State  to  make  you  an  official  offer  of  this  honourable  appoint- 
ment; %o  express  to  you  my  wish,  that  it  may  be  convenient  and  agreeable  to  you  to  accept 
h;  to  intimate,  in  that  case,  my  desire  and  the  advantages  that  would  attend  your  being  in 
this  city  the  first  Monday  in  August,  at  which  time  the  next  session  of  the  Supreme  Court 
wiU  oommeoce;  and  to  inform  you  that  your  commission  as  Chief  Justice  will  take  date  ou 
this  day,  July  the  1st,  when  Mr.  Jay's  wiU  cease,  but  that  it  would  be  detained  here,  to  be 
ptetented  to  you  on  your  arrival. 

I  ibftU  only  add,  that  the  Secretary  will  write  to  you  by  post,  and  by  a  water  oonveyance 
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• 

Probably  Washington  had  anticipated  this  opposition  in  his  cabinet  to  the 
nomination,  and  on  this  account  had  given  them  no  intimations  of  his  inten- 
tions ;  and  that  he  had  at  the  outset  fully  weighed  the  character  of  their  ob- 
jections, may  be  drawn  from  the  fact  that  notwithstanding  the  remonstrances 
of  Mr.  Hamilton,  and  those  with  whom  he  acted,  the  commission  was 
at  once  made  out,  and  as  the  vacancy  had  occurred  during  the  recess  of  the 
Senate,  the  new  Chief  Justice  was  sworn  in,  and  took  his  seat  upon  the  bench 
on  August  Term,  1795.  Of  the  questions  which  were  then  decided,  the  only 
one  preserved  is  the  celebrated  case  of  Talbot  v.  Janson^  reported  in  3  Dalloi^ 
133,  and  in  that  the  opinion  of  the  Chief  Justice,  though  in  strict  accordance 
with  the  now  settled  opinion  of  the  profession,  is  too  brief  to.be 'taken  as  a 
criterion  of  his  merits  as  a  jurist.  Of  his  judicial  bearing,  however,  enough 
has  come  down  to  enable  us  to  say  that,  though  tinged  with  that  haughtiness 
which  in  later  years  had  marked  him,  il  was  graceful  and  eourtly,  and  that  his 
natural  impetuosity  had  been  subdued  by  the  approach  of  age,  the  weight  of 
long  public  service,  and  the  anxiety  of  a  position,  which  the  intrigues  of  which 
he  soon  became  conscious  admonished  him  was  hot  toe  insecure.  These 
hitrigues  increased  with  the  continued  agitation  of  the  treaty  question,  -and  on 
Dec.  15, 1795,  the  nomination  having  been  for  a  little  while  held  as  a  hostage 
for  the  treaty's  fate,  was  rejected  by  a  small  vote,  being  the  single  instance 
from  that  time  to  the  present,  of  a  judge  who  had  taken  his  seat,  having  en- 
countered the.  Senatorial  veto.  ''The  rejection  of  Mr.  Rutledge  by  the 
Senate,"  says  Mr.  Jefferson,  writing  to  Mr.  Madison,  six  days  aflerwards^ 
^  is  a  bold  thing,  because  they  cannot  pretend  any  objections  to  him  but 
his  disapprobation  of  the  treaty.'** 

Mr.  Ellsworth  was  in  the  Senate  at  the  time  of  Mr.  Rutledge's  rejection, 
and,  from  what  now  appears,  took  a  decided  part  in  procuring  it ;  though,  from 
his  own  great  purity  of  character,  as  well  as  from  the  jealousy  with  which 
Washington  guarded  against  anything  like  intrigue  in  the  disposition  of  office* 
there  can  be  no  ground  to  suppose  that  the  Connecticut  senator,  at  the  time 
he  was  opposing  the  confirmation,  had  any  idea  of  the  place  for  himself; 
For  a  short  time,  Washington  hesitated  as  to  a  successor ;  but  on  Jan.  27» 
1796,  the  name  of  Judge  Cushing,  then  sitting,  as  has  been  observed,  as  an  as* 
sociate  in  the  same  court,  waseent  into  the  Senate  and- immediately  confirmed. 
But  this  excellent  judge,  whose  gentleness  of  disposition  connected  with  high 
judicial  integrity  and  sound  sense,  had  endeared  him  to  the  bar,  was  inducedt 
in  part  by  sickness,  in  part  by  love  of  repose,  to  decline  the  leadership  of  the 
court.  '*  Mr.  Paterson  of  New  Jersey  is  thought  of,*'  says  Mr.  Tracy  just 
at  this  juncture,  in  a  letter  to  Mr.  Wolcott,t  *'  but  our  President  keeps  his 
own  counsel  tolerably  well  till  he  acts  officially."  Soon,  however,  official 
action  took  place,  and  this  time,  fortunately,  without,  as  before,  being  subject 
to  defeat.  On  March  4;  1796,  having  been  unanimously  confirmed  by  the 
Senate,  Mr.  Ellsworth  was  commissioned  as  Chief  Justice.^ 

Mr.  Ellsworth  possessed,  in  a  felicitous  combination,'  those  qualities  which 

also,  if  there  be  any  vessel  in  this  harbour,  which  will  sail  lor  Charleston  in  a  few  dajrs ;  and 
that  with  much  sensibility  for  your  good  wishes,  and  an  assurance  of  the  sincerest  esteem 
and  regard,  I  am,  my  dear  sir,  &c. — (11  ^Htrk$'  Wash^  p.  33.) 

*  3  /(/f.  Cor.,  820.  Mr.  Jefferson's  view  is  confirmed  by  a  letter  from  the  elder  Mr.  Wol- 
oott,  dated  Litchfield,  Nov.  23d,  1795.  (1  Gibbt'  lift  of  WtA.,  268.)  **I  am  apprehensive 
that  no  more  than  a  strong  minority  will  appear  to  support  the  administration  and  the  na- 
tional character,  but  I  hope  we  may  rely  upon  the  firmness  of  the  Senate.  The  virtuous 
motives  which  have  induced  the  treating  with  regard,  men  who  avow  and  act  upon  prin* 
dples  inconsistent  with  the  preservation  of  order,  to  influence  them  to  a  more  just  oondnet, 
have  been  and  will  be  inefiectnal.  /  Aope,  therefint,  however  di$agreeahle  it  may  he  to  mply  tm 
error  of  judgment  m  tkn  Premdent,  in  appointing  Mr.  Rntledge^  that  he  will  not  be  confirmed  in  kit 

t  Gibbs*  WoL,  298.  %  Es.  Jour,  of  Scuate^  ftr  Feb.  18, 2S,  27, 1798. 
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■lake  up  a  great  judge,  and  which  afterwards,  through  a  much  longer  career, 
were  displayed  by  hie  eminent  successor.  His  mind,  naturally  exact  and 
eomprehensiTe*  had  been  disciplined  by  severe  study  and  by  the  exercises  of 
an  extended  practice.  He  went  into  public  life  just  at  that  period  when  the 
intellect,  not  yet  so  settled  in  the  professional  mould  as  to  lose  its  natural  mal- 
leability, ia  able  to  adapt  itself  to  its  new  and  more  liberal  pursuits  with  the 
tenacity  and  precision,  but  without  the  stiffness  attendant  on  long  service  at  the 
bar.  *^  His  talents  as  an  advocate,'*  said  a  keen  observer,  **  were  unrivalled  ;'* 
and  when,  in  17T7,  he  took  his  seat  in  the  continental  Congress,  he  abandoned 
a  bnainess  the  most  lucrativC'-in  Cotinecticut.  In  Congress,  he  remained  twd 
years,  taking-an  active  business  part  in  its  proceedings ;  supplying,  indeed,  by 
his  legal  accomplishments  and  by  his  great  intellectual  precision  and  industry, 
a  .deficiency  which,  notwithstanding  the  splendid  oratorical  talents  of  many 
of  the  older  leaders,  was  a  subject  of  general  complaint.  Returning  to  Con- 
nectieat  in  1780,  he  was  placed  on  the  bench  of  the  superior  court,  where 
he  remained  until  the  meeting  of  the  constitutional  convention  in  1787.  Of 
that  body  he  was  a  member;  and  though,  until  lately,  he  was  not  supposed  to 
have  there  taken  an  active  stand,  the  publication  of  Mr.  Madison^s  jour- 
nal shows  that  to  him,  perhaps,  more  strictly  than  to  any  other  of  that  dis- 
tinguished assembly,  is  to  be  attributed  the  majestic  simplicity  as  well  as 
the  technical  exactness  which  marks  .the  instrument  it  framed.  To  his 
practical  and  unimpassioned  temper,  there  was  nothing  visionary  in  the  spec- 
tacle of  a  government  performing  its  duties  through  the  medium  of  short 
elections  and  full  popular  representation,  and  working  out  the  views  of  its 
constitnents  so  quickly  and  completely,  as  to  leave  nothing  for  tumult  or  re- 
volution to  perform.*  This  conviction  was  steadily  adhered  to  by  him;  and  re- 
lieved, consequently,  from  the  anxieties  which  the  fears  of  undue  popular 
license  wrought  in  other  minds,  he  appears,  from  the  outset,  to  have  bent  his 
energies  to  the  accommodation  of  the  jarring  interests  of  the  Stales  and  the 
Central  government  On  the  adoption  of  the  Constitution,  to  procure  the  ac- 
ceptance of  which  by  his  own  State,  his  earnest  and  most  active  exertions 
were  given,  he  was  elected  to  a  seat  in  the  Senate  of  the  United  States,  which 
he  held,  as  has  been  noticed,  to  the  time  of  his  nomination  to  the  chief  justice- 
ehip.  Of  the  proceedings  of  the  Senate,  then  sitting  with  closed  doors,  little 
is  now  known  except  from  the  journal ;  though  of  one  great  measure  which 
attended  the  organization  of  the  government — the  one  establishing  the  judi- 
ciary— Mr.  Ellsworth  may  now  be  considered  as  the  author.t 

•  He  l>egan  by  objecting  even  to  the  term  "  national''  government,  Mad.  Pap.  908;  was 
throughout  a  strenuous  adherent  of  Stites  rights,  Ibid.^  957,  1014,  1106;  resisted  the  pay- 
ment of  Conjfress  by  the  Federal  governmoni,  thinking  it  far  better  that  its  coinpetisa- 
tion  sbouH  come  from  the  States,  Ibid.,  843,  931 ;  insisted  upon  the  annual  election  of  the 
Hcj^isc  «L*f  Representative?,  and  objected  to  a  freehold  qualification,  /6iW^846,  929,  1250;  en- 
dertvMired  to  have  Congrctis  inhibittnl  from  issuing  paper  money,  Ibid.,  1345;  and  urged  di- 
rect taxatirnt,  instead  of  a  t2ix  on  im|)Osts,  as  the  mo^  frugal  and  most  republican  method  of 
eoll»:ting  the  revenue,  /W.,  1341,  1383. 

•)•  S#?e  3  jimer.  Law  Joum^  258.  I  have  been  favoured  with  the  following  as  yet  unpub- 
lished leaers  from  JVlr.  Ellsworth,  to  Judge  Law,  written  at  this  juncture. 

New  York,  Jpril  30<A,  1789. 

**Deab  Sib: — The  following  are  outlines  of  a  judiciary  system  contemplating  before  a 
committee  of  the  Senate. 

That  the  Supreme  Court  consist  of  six  judges,  and  hold  two  stated  sessions  annually  at  or 
near  the  seat  of  goTernment 

Tlmt  there  l>e  a  District  Court  with  one  judge  re^dent  in  each  State,  with  jurisdiction  in 
ad/niraliy  cases,  smaller  offences  and  some  other  special  cases. 

That  the  United  States  be  divided  into  three  circuits.  That  a  court  be  holden  twice  an- 
niialJy  in  each  State,  to  consist  of  iwo  judges  of  the  Supreme  Court  and  the  District  Judge. 
Thii  Court  to  receive  appeals  io  some  cases  from  tlie  Disuict  Court,  to  try  high  crimes,  and 
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During  nearly  the  whole  of  Mr.  Adams'  adntinistration,  Mr.  Ellawortb  was 
nominally  Chief  Justice,  though  from  the  fact  of  his  long  absence  on  the 
French  mission,  his  judicial  services  actually  extended  over  not  quite  three 
years  of  that  period.  The  only  case  in  the  following  volume  in  which  he 
presided  is  that  of  Isaac  Williams,  in  which  he  laid  down  the  important 
doctrines — first,  that  there  is  a  common  law  jurisdiction  in  the  federal  coarts 
in  criminal  cases,  a  doctrine  just  before  so  idirectly  denied  by  Judse  Chase, 
but  which  had  been  with  equal  positiveness  asserted  by  every  other  judge 
who  had  then  sat  on  the  federal  bench — and  secondly,  that  no  citizen  has  a 
right  to  expatriate  himself.*  This  position,  which  is  fully  discussed  here- 
after, was  greeted  with  a  storm  of  indignation  from  the  opposition  press;  but  it 
affords  no  small  testimony  to  the  purity  of  the  Chief  Justice,  that  while  the  poli- 
ileal  consequences  of  his  opinions  were  earnestly  deprecated,  his  own  freedoin 
from  all  bias  was  everywhere  explicity  acknowledged,  and  that  now,  aAer 
many  years  of  painful  fluctuation,  the  judicial  mind  has  settled  ypon  the  justice 
of  the  great  principle  he  thus  advanced.! 

But  even  off*  the  bench  the  Chief  Justice  never  was  an  uUra  partisan.  To 
Washington's  administration,  he  lent  a  cordial  but  sober  snp|>ort.  To  Mr. 
Adams,  he  was  allied  by  strong  personal  ties,  as  well  as  by  political  sympathy* 
but  even  his  private  letters  during  Mr.  Adams'  administration  breathe  a 
catholic  spirit,  which,  though  confessing  a  personal  adhesion  to  one  side,  still 
recognized  a  general  communion  with  the  other.  Perhaps  it  was  this  freedom 
from  the  party  heats  which  infected  nearly  all  the  leading  statesmen  of  the 

have  original  jurisdiction  in  law  and  equitj,  in  oontroversies  between  foreigners  and  citizens, 
and  between  citizens  of  different  States,  &3C.,  where  the  matter  in  dispute  exceeds^ five  hun- 
dred dollars,  and  to  grant  appeals  to  the  Supreme  Court,  except  as  to  facts,  where  the  inatter 
in  dispute  exceeds  two  thousand  dollars.  I  wish  to  be  favoured  with  your  thoughts  on  this 
important  subject,  as  particularly  as  you  please.  Mr.  Lamed  will  be' able  to  gratify  your 
cariosity  as  lo  what  has  been  done  and  is  doing  beie.'^ 

New  York,  Aug.  4th,  1789. 

**DBAm  Sir  : — I  thank  jroa  for  two  letters  received  sitioe  my  late  return  from  Connecticut, 
and  am  glad  to  find  your  opinion  favourable  towards  the  Judiciary  Bill,  which  has  been 
the  result  of  much  deliberation  in  the  Senate.  To  annex  to  State  Courts,  jurisdictions  which 
they  had  not  before,  as  of  admiralty  cases,  and,  perhaps,  of  offences  against  the  United  States, 
would  be  constituting  the  judges  of  them,  pro  tantOy  federal  judges,  and  of  course  they  would 
continue  such  during  good  behaviour,  and  on  fixed  salaries,  which  in  many  cases,  woald  illjr 
comport  with  their  present  tenures  of  Office.  Besides,  if  the'  State  Courts,  as  such,  could  take 
cognizance  of  those  offences,  it  might  not  be  safe  ibr  the  General  Government  to  put  the  trial 
and  punishment  of  them  entirely  out  of  its  own  hands.  One  fe<leral  judge,  at  least,  resident  in 
each  State,  appears  unavoidable ;  and  without  creating  any  more,  or  much  enhaiMting  the 
expense,  there  may  be  Circuit  Courts,  which  would  give  system  to  the  department,  uni* 
ibrmity  to  the  procce<lings,  settle  many  cases  in  the  States  that  would  otherwise  go  to  the 
Supreme  Court,  and  provide  for  the  higher  grade  of  offences.  Without  this  arrangement, 
there  must  be  many  appeals  or  writs  of  error  from  the  Supreme  Courts  of  the  States,  which 
by  placing  them  in  a  subordinate  situation,  and  subjecting  their  decisions  to  frequent  rever- 
sals, would  probably  more  hurt  their  feelings  and  their  influence,  thivn  to  divide  the  groimd 
with  them  at  first,  and  leave  it  optional  with  the  parties  entitled  to  federal  jurisdiction,  where 
the  causes  are  of  considerable  magnitude,  to  take  their  remedy  in  which  line  of  courts  they 
pleascKl.  I  consider  a  proper  arrangement  of  the  Judiciary,  however  difficult  to  establish, 
among  the  best  securities  the  government  will  have,  and  questbn  much  if  any  will  be  found 
at  once,  more  economical,  systematic  and  efficient,  than  the  one  under  consideration.  Its 
fate  in  the  House  of  Representatives,  or  in  the  opinion  of  the  public,  I  cannot  determine. 
But  being  after  a  long  investigation  satisfied  in  my  own  mind  of  its  expediency,  J  have  not 
hesitated,  nor  shall  I,  to  give  it  the  little  support  in  my  power.  As  to  the  District  Court  in 
Connecticut,  I  should  be  well  satisfied  with  its  sitting,  alternately  at  New  Haven  and  New 
London. 

Mr.  Sherman  will  inform  yon,  that  the  impost  laws  are  completed,  and  the  appointments 
made,  and  give  you  any  further  information  of  congressional  proceedings  which-  you  may 
desire.  With  oompliments  to  your  brethren  of  the  court,  for  I  may  not  call  them  mine,  and 
wishing  you  all  an  agreeable  circuit, and  a  safe  and  reasonable  return  to  your  fitmiliy,  I  am,  &&** 

•  See  poU^  650.  t  ^bU-t  6W. 
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dav.  as  well  as  the  high  personal  esteem  it  procured  him,  which  made 
the  opposition  leaders  for  some  time  look  upon  him  as  the  most  probable 
because  the  most  available  candidate  of  the  federalists  for  the  fourth  Presi* 
dential  tenn  in  ease  Mr.  Adams  could  be  got  oflf  the  course.  A  meeting  of 
the  moderate  federalists  was  even  said  to  have  been  held  in  the  fall  of  1800 
at  Dunwoodie's  tavern — the  spot  of  many  a  caucus  of  the  gentlemen  of  that 
torn  of  politics— in  which  it  was  determined  in  case  Mr.  Adams  should  with- 
draw, a  thing  in  the  then  division  of  the  party  to  be  desired  rather  than 
advised,  that  Mr.  Ellsworth^  then  in  France,  should  be  taken  up  in  his  stead. 
Bat  to  the  immediate  friends  of  Mr.  Hamilton  this  step  was  distasteful.  It 
implied  the  declination,  not.  the  rejection  of  Mr.  Adams,  and  besides  this,  in 
the  selection  of  a  successor.  General  Pinckney,  whose  military  tastes  and 
personal  habits  were  supposed  to  tend  to  an  energetic  and  splendid  govern- 
ment, and  whose  party  attachments  were  of  the  strongest  character,  far  better 
accorded  with  their  views  than  the  frugal  and  unostentatious  Connecticut 
judge,  who  had  not  yet  learned  that  a  democnrat  was  out  of  the  pale  of  social 
sympathy,  or  that  uriless  the  people  could  be  propped  up  by  shoulderstraps 
and  braces,  they  would  lose  their  capacity  of  standing  erect.  This  distrust 
became  mOte  decided  when  it  was  discovered  that  Mr.  Ellsworth,  then  at  the 
head  of  the  French  misSit>n,  was  giving  his  cordial  aid  to  the  negotiation  of  a 
treaty  with  the  *' regicide**  Republic  The  diseased  tone  of  feeling  then  ex- 
isting is  by  nothing  so  ^intedly  shown  as  by  the  fact,  that  Mr.  Ellsworth's 
participation  in  a  treaty  which  wae  afterwards  nnanimoasly  ratified  by  the 
Senate-— through  which,  ,as  has  been  noticed,  as  late  as  the  second  ad- 
mintstratioB  of  Jackson,  daims  were  made  good  against  the  French  govern- 
mei|t — was  considered  by  some  of  the  soberest  of  his  party  friends,  who 
had  'Seen  him  only  a  few  months  before  in  the  full  possession  of  his  manly 
and  well-poised  intellect,  to  be  only  explained  by  the  hypothesis  of  interven- 
iDf  imbecility.  '*  You  will  read  the  treaty  which  was  signed  by  France  with 
astonishment,*'  says  Mr.  Wolcott  to  Mr.  Pickering  ints  letter  dated  December 
28,  1800.*  **I  can  account  for  it  only  on  the  suppesition  that  the  vigour  of 
Mr.  Ellsworth's  mind  has  been  enfeebled  by  sickness.^'  The  peculiar  good 
sense  and  moderation  of  sentiment,  of  which  this  treaty  was  one  of  the  results, 
and  which,  in  the  opinion  of  the  opposition,  would  have  made  Mr.  Ellsworth 
by  far  the  strongest  candidate  for  them  to  contend  against,  was  the  great  diffi- 
culty which,  in  the  mind  of  the  ultra  federalists,  etoed' in  his  way. 

How  far  the  joinder  of  an  embassy,  or  indeed  of  any  political  employment, 
with  the  judicialioffice,  is  reconcileable  with  the  Constitution,  will  be  presently 
Boticed;  bat  whatever  may  now  be  the  opinion  entertained  on  that  delicate 
question,  it  is  due  to  Mr.  Ellsworth  to  acknowledge  that  the  mission  was  sent  to 
him  withoutanypreviousacquaintanceonhi^  part  with  the  President's  intention, 
that  it  was  backed  by  a  unanimous  confirmation  from  the  Senate,  that  it  was 
pressed  upon  him  by  the  united  sentiment  of  the  whole  country,  and  that  his 
acceptance  of  it,  even  in  connection  with  his  chief  justiceship,  was  justified  by 
the  illustrious  precedent  of  Chief  Justice  Jay.  A  suggestion  on  his  part,  in 
fact,  of  a  resignation  of  his  judicial  office,  was  met  by  both  the  dominant 
party  and  the  opposition,  with  decided  resistance,  for  nowhere,  as  it  was  said, 
even  by  the  most  fervent  of  the  democratic  organs,  could  a  chief  justice  be 
found  by  whom  the  dignity  and  impartiality  of  the  bench  would  be  so  well 
maintained.  But  in  October  1800,  when  communicating  to  the  President  the 
successful  result  of  the  negotiation,  he  found  himself  obliged  to  end  his  judi- 
cial tenure  with  his  diplomatic  career.t  **Sufierings  at  sea,"  he  says  in  a 
cotemporaneous  letter  to  Mr.  Wolcott,  "and  in  a  winter's  journey  through 
Spain,  gave  me  an  obstinate  gravel,  which,  by  wounding  the  kidneys,  has 
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drawn  and  fixed  my  wandering  goat  to  those  parts.  My  pains  are  constant* 
and  at  times  excruciating;  they  do  not  permit  me  to  embark  for  America  at 
this  late  season  of  the  year,  npr  if  there,  would  they  permit  me  to  dischai^ 
my  judicial  functions.  I  have  therefore  seat  my  resignation  as  chief  justice* 
and  shall,  aAer  spending  a  few  weeks  in  England,  retire  for  winter  quarters 
to  the  south  of  France." 

But  the  distressing  malady  with  which  IVtr.  Ellsworth  was  afflicted  spent  its 
force  upon  his  frame,  and  rather  added  to,  than  diminished  the  keenness  and 
vigour  of  his  intellect.  Such,  indeed,- has  been  the  usual  effect  of  gout,  the 
mind  playing  with  redoubled  brilliancy  over  the  tortured  body,  very  much  in 
the  same  way  as  the  flame  of  the  chemist  multiplies  in  intensity  as  the  deeom* 
position  of  the  elements  from  which  it  issues,  proceeds.  Those'last  wonder- 
ful speeches  of  l4ord  Chatham,  the  like  of  which  the  world  has  never  seen 
for  their  condensed  brilliancy,  passion  and  power,  were  made  from  a  frame 
swathed  in  flannel,  and  from  lips  tinged  with  the  meadow  saflTron. 

Mr.  Ellsworth,  on  his  visit  to  England,  was  taken  to  a  seat  on  the  King^s 
Bench,  where  Lord  Kenyon — then  rapidly  approaching  the  close  of  his  long 
tenure,  and  in  the  last  year  of  that  old-fashioned  green  coat  which  Mr.  Erskine 
declared  had  been  bought  nearly  a  quarter  of  a  century  before— was  sitting 
with  Judge  Le  Blanc  and  Judge  Grose.  It  was,  as  is  said,  during  tl^e  train  of 
arguments  which  are  reported  in  the  beginning  of  the  first  volume  of  Mr.  East* 
that  the  American  Chief  Justice  visited  Westminster  Hall.  The  famous 
case  of  Rex  versus  Waddington  was  then  before  the  Court,  in  which  all  the 
leaders  of  the  bar  were  retained,  and  at  the  inception  of  which  a  scuffle  is  said 
to  have  taken  place,  near  Mr.  Garrow's  chambers,  between  the  emissaries  of 
the  two  contending  interests,  each  seeking  to  be  the  first  at  the  door  of  that 
eminent  advocate.  Mr.  Law  led  oflf  for  the  defendants  in  the  proceeding  in 
arrest  of  judgment,  and  was  followed  by  Mr.  Erskine,  Mr.  Garrow^  and  Mr. 
Scott.  Notwithstanding  Mr.  Jay's  previous  appearance  at  the  Court  of  St. 
James,  and  the  cotemporaneous  presence  there  of  Mr.  King,  the  fame  of  their 
accomplishments  had  not  reached  the  King's  Bench,  whose  precincts  they 
had  probably  never  invaded ;  and  it  was,  consequently,  with  great  curiosity 
that  the  elder  lawyers,  whose  notions  of  America  had  been,  derived  from  the 
kidnapping  cases  which  were  the  only  precipitate -cast  on  the  reports  of  the 
privy  council  by  the  current  of  colonial  litigation,  spied  out  the  American 
Chief  Justice.  Mr.  Ellsworth's  simple  but  dignified  carriage,  so  much  like, 
as  is  said,  those  of  his  successor  on  the  b^nch,  were  in  happy  contrast  to  the 
awkwardness  of  the  English  Chief  Justice;  and  as  soon  as  it  was  discovered 
that,  though  his  worn  and  marked  features  bore  a  stamp  which  had  not  then 
become  familiar  to  the  English  eye,  he  was  neither  an  Indian  nor  a  Jacobin, 
two  things  regarded  as  equally  beyoifd  the  limit  of  civilized  sympathy,  he  was 
surrounded  by  a  knot  of  lawyers  curious  to  know  how  the  common  law  stood 
transplanting.  Still  the  obscurity  which  hung  about  the  history  of  the  Ame- 
rican Republic,  could  not  but  produce  some  confusion;  and  it  was  with  this 
▼iew  of  the  supposed  Creolishness  of  the  American  people^ — a  hybrid  between 
the  Englishman  and  the  Indian,  mingling  the  distinctive  powers  of  each  with- 
out that  power  of  perpetuating  them,  which  the  old  philosophers  thought  only 
belonged  to  unmixed  races — that  Judge  Grose,  with  an  air,  it  is  said,  of  grave 
delicacy,  enquired  whether  the  obstruction  of  the  course  of  descent  had  not 
tamed  fee  simples  into  life  estates.  Perhaps  to  the  same  uncertainty  may  be 
traced  the  question  which  Mr.  Garrow  is  said  to  have  addressed  to  the 
American  Judge,  **  Pray,  Chief  Justice,  in  what  eases  do  the  half-blood  in 
America  take  by  descent  ?"* 

On  hb  return  to  America,  Mr.  Ellsworth,  then  in  his  fifty-sixth  year,  retired 

*  3  Jhnr.  Law.  Mag^  266.— See  geneially  Jm,  JRtgUlir  for  1807,  p.  97. 
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to  his  farm  at  the  little  town  of  Windsor,  where  by  the  side  of  the  Connect- 
icut, in  the  midst  of  his  family,  he  sought  for  the  repose  which  his  racked 
frame  needed.  In  retirement,  however,  in  the  strict  sense  of  the  word,  he 
remained  but  a  little  while.  Elected  shortly  afterwards  to  the  State  Council^ 
neither  the  sense  of  approaching  age,  nor  the  dignity  of  the  high  offices  which 
he  had  held,  interfered  to  prevent  his  accepting  the  new  duties  which  the  will 
of  the  Commonwealth  assigned  to  him ;  and  as  a  member  of  that  body,  and 
ex-officiOt  one  of  the  Court  of  Errors  and  Appeals,  he  continued  with  at  least 
equal  energy  to  display  that  remarkable  intellect  which  in  the  Senate,  and  on 
the  Bench  had  been  alike  distinguished  for  its  guileless  simplicity,  and  its 
commanding  power.  When,  in  1808,  the  State  Constitution  was  remodeled, 
he  received  the  appointment  of  Chief  Justice,  an  office  which  he  was  about  to 
assume  when  a  fresh  •attack  of  disease  convinced  him,  that  even  if  his  days 
were  prolonged,  they  would  thenceforward  be  incapable  of  labour.  Still, 
however,  engaged  in  discharging  his  duties  as  a  member  of  the  Legislature,  he 
continued  to  give  his  unabated  attention  to  the  affairs  of  the  State,  until  the 
end  of  Nov.  1807,  almost  immediately  after  his  return  from  the  session 
then  sbordy  before  held  at  New  Haven,  hp  was  seized  with  symptoms  of 
peculiar  violence  under  which  he  gradually  sunk,  and  on  the  26th  of  the 
month  expired. 

Mr.  Ellsworth's  State  opinions  are  to  be  found  in  Kirby's  and  Root's  Re- 
ports, and  those  delivered  by  him  in  the  Federal  Supreme  Court,  in  Dallas. 
Though  hy  no  means  an  easy  writer,  sharing,  in  this  respect  the  peculiarity  of 
almost  every  great  judge  whom  the  common  law  has  known,  his  judicial 
efforts,  clear,  simple,  succinct,  and  logical,  admirably  contrast  with  the  turgid 
dissertations  of  Judge  Wilson,  and  the  coarse  harangues  of  Judge  Chase.  As 
a  jodge,  he  should  be  spoken  of  with  peculiar  reverence,  for  the  whole  of  our 
federal  system  was  made  by  him.  In  other  countries,  the  courts  date  their 
origin  from  days  unknown,  and  the  only  merit  which  each  successive  artizan 
can  boast,  is  the  remodeling  of  the  interior,  the  adding  of  an  outhouse,  or  the 
putting  on  a  fresh  coat  of  paint.  But,  by  Mr.  Ellsworth  the  whole  edifice, 
organization,  jurisdiction  and  process,  was  built  as  it  stands  now.  In  Mr. 
Adams'  time,  it  is  true,  the  dominant  party — perhaps  thinking  that  the  expand- 
ing litigation  would  require  new  accommodations,  perhaps  with  a  desire  to 
establish  in  one  department,  at  least,  a  spot  of  secure  retirement— -stuck  on  a 
wing  of  collateral  tribunals,  which  in  Mr.  Jefferson's  time  were  swept  away. 
It  is  no  small  tribute  to  the  compactness  and  strength  of  the  original  struc- 
ture, that  neither  in  the  building  or  in  the  removal  of  the  additions  which 
were  thus  made,  were  its'  walls  shattered,  or  its  foundation  loosened. 

It  would  hardly  be  right,  after  dwjelling  so  long  on  Mr.  Ellsworth's  public 
character,  to  pass  over  what,  after  all,  was  the  secret  of  the  peculiar  affection 
and  confidence  with  which  he  was  everywhere  regarded.  Almost  in  his  boy- 
hood, he  joined  the  Congregational  Church,  and  though  the  austerities  which, 
perhaps,  in  the  litde  Connecticut  towns,  attach  to  that  denomination,  were  soft- 
ened by  a  liberal  collegiate  education,  and  by  his  early  and  general  intercourse 
with  the  world,  he  never  ceased  to  regulate  himself,  in  public  and  private 
life,  by  the  spirit  of  the  summary  which  the  wisest  of  all  lips  has  given  of  the 
ten  commandments.  There  was  a  simple-hearted,  frank,  hut  delicate  regard 
for  the  feelings  and  interests  of  others,  which  sprang  from  a  principle,  and  not 
from  policy,  and  which,  joined  to  a  great  simplicity  of  manner — 

The  careless  stillness  of  a  thinking  mind 
Self-occupied,  to  which  all  outward  things 
Are  like  an  idle  matter — 

gave  him  that  peculiar  engagingness,  which  in  days  of  great  license,  en- 
abled him  to  enjoy  honour  without  envy,  and  patronage  without  discontent. 
But  it  is  to  Judge  Chase,  beyond  all  his  brethren  on  the  bench,  that  the 
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attention  of  the  readers  of  the  following  trials  will  be  directed.  He  had  that 
singular  instinct  for  tumult  which  scents  it  at  a  distance  from  whence  it  is 
imperceptible  to  other  eyes,  and  irresistibly  irnpels  a  participation  in  it.  The 
brief  history  of  the  sedition  law  was  to  him  one  uninterrupted  progress  of 
assizes.  In  Philadelphia^  after  having  convicted  Cooper,  he  succeeded  in 
raising  so  great  an  insurrection  at  the  bar,  that  lia,  leaders  refused  to  appear 
before  him.  Proceeding  to  Wilmington,  his'first  announcement  to  the  grand 
jury  was  that  **  there  was  a  seditious  printer  within  the  State,  in  the  habit  of 
libeling  the  government  of  the  United  States,*'  whom  he  pointed  out  to  them 
as  a  fit  subject  of  prosecution ;  and  then  hurrying  to  Rjchmood,  with  Callender'a 
*' Prospect  Before  Us"  in  his  pocket,  he  prbclaimed  in  advance  his  determination 
to  root  up  a  weed  so  ranlc,  and  to  make  Richmond,  in  the  heart  of  the  dis- 
affection, witness  the  operation.*  Almost  every  on6  of  the  political  trials 
of  that  most  disordered  period  was  marked  by  his  presence,  and  with-  such 
melancholy  effect  did  he  identify  himself. with  the '* corporal  punishment,'* 
as  it  was  called,  with  which  the  press  Was  ^en  visited,  that  with  scarcely  a 
defence  from  the  newspapers  on  one  side,  his  name  was  met  with  a  howl  of 
indignation  from  those  of  the  other.  Once,  at  least,  he  was  threatened  by  a 
mob;  several  times  the  court  rooms  where  his  **  exercises"  were -conducted, 
became  scenes  of  uproar;  and  he  drew  such  discredit  upon  himself  as  to  pro- 
voke an  impeachment,  from  the  consequences  of  which  hQ  escaped  oqly 
through  the  narrow  strait  between  a  bare  majority,  and  a  majority  of  two- 
thirds,  and  brought  such  odium  upon  the  court,  as  to  work  a  repeal  of  what- 
ever about  it  was  repealable,  and  to  involve  the  rest  in  a  degree  of  unpopularity 
from  which  it  was  only  slowly  relieved  bythe4itern  public  and  private  virtues 
of  its  new  chief.  And  yet  he  was  a  man  of  personally  amiable  disposition,  a 
good  lawyer,  possessed  of  a  robust  and  clear  intellect,  industrious,  intrepid, 
and  firm.  On  such  a  character,  so  closely  connected  witji  this.vplume,  per- 
haps a  digression  of  more  than  usual  length  may  be  permitted. 

Samuel  Chase  was  born  in  1741,  in  Somerset  county,  Maryland,  in  that 
small  though  not  unpretending  peninsula,  known  by  the«  name  of  the  *'  East- 
ern Shore,"  a  district  in  which  fifty  years  ago,  were  collected  many  of  the 
oldest  and  proudest  families  which  the  ^colonial  system  had  produced,  and 
where  still  are  to  be  seen  not  unfrequently,  the  stately  mansions,  which  once 
in  the  midstof  the  richest  soil  then  known  on  the  Atlantic  coast,  abounded  in 
the  best  cheer  and  the  most  profuse  hospitality.  The  S091  of  a  clergyman, 
he  received  a  thorough  classical  education,  and  on  his  father's  removal  at  an 
early  age  to  Baltimore,  then  a  mere  village,  he  found  himself  ready  to  enter 
into  practice  with  the  advantagesr  of  a  commanding  person,  a  isweet  but 
sonorous  voice,  and  an  intrepidity  of  temper,  which  made  na  flight  either  of 
speech  or  of  action  too  bold  for  him  to  attempt.  To  Annapolis,  however,  as 
the  metropolitan  town,  were  his  feet  soon  turned ;  and  there,  through  the  large 
business  and  the  small  number  of  lawyers,  he  found  himself  at  onoe  a  leadev. 
In  the  colonial  legislature,  of  which  he  sopn  became  a  member,  his  vehement 
temper  manifested  itself,  not  only  by  his  ardent  republicanism,  but  by  what  his 
biographer  somewhat  gently  calls  his  *'unc6urtly  bearing"  to  thie  **  court" 
party .t  Even  the  tumultuous  scenes  of  the  colonial  assembly,  qn  which  a 
mob  was  in  daily  attendance  in  the  lobbies,  did  not  satisfy  his  impetuosity; 
for  on  one  occasion,  in  company  with  a  band  of  the  **sons  of  liberty"  as  they 
were  styled,  he  participated  in  an  attack  upon  the  public  oflices,  which  ended 
in  the  destruction  of  the  stamps,  which,  under  the  suicidal  stamp  act  of  1774, 
had  been  collected  at  the  seat  of  government.  To  the  first  Continental  Con- 
gress he  was  a  delegate,  and  continuing  in  that  illustrious  body  till  1788,  he 
took  a  part  in  its  proceedings,  which  on  several  occasions  gave  him  full  play. 

*  Seepoti,  715.  f  0  Biog.  of  SignexB,  190. 
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To  the  DecUntion  of  Independence  his  name  was  attached,  he  having,  to  his 
great  credit,  worked  with  restless  energy  and  final  success  to  lift  from  the 
Maryland  delegation  the  instructions  which  for  so  long  kept  them  from 
assenting  to  that  great  measure;  and  hardly  was  the  tie  sundered  with  the 
mother  coontry,  before  in  connection  with  Dr.  Franklin  and  Mr.  Carroll,  he 
was  placed  on  that  bold  but  fruitless  mission,  which  was  projected  for  the 
dismemberment  of  the  Canadas.  A  series  of  commercial  engagements  fol* 
lowed,  several  of  which,  in  the  heate  which  succeeded,  were  frequently  raked 
Dp  as  party  engines,  and  one  of  wbich,  under  the  name  of  the  *' cow-tail" 
contract,  was  a  fertile  subject  for  declamation,  but  in  none  of  which,  as  after- 
wards folly  developed,  he  can  justly  be  said  to  have  exceeded  the  bounds  of 
legitimate  Jpecnlation;  and  though  a  vote  passed  the  Maryland  legislature, 
providing,. that  no  one  '^engaged  in  commerce"  should  be  sent  to  the  Con- 
tinental Congress,  under  which  he  was  temporarily  excluded,  an  attempt 
made,  under  the  auspices  of  .General  Cadwalader,  to  impeach  him  in  the 
Maryland  House  of  Delegates,  signally  failed.  That  the  confidence  of  his 
own  State  remained  unimpaired,  is  shown  by  the  fact,  that  hardly  had  peace 
been  settled,  before  he  was  sent  hy  the  Legislature  to  England,  to  conduct  for 
it  there  a  claim  involving  both  a  large  amount  of  money,  as  well  as  considera* 
tions  of  delicate  political  interest.*  On  his  return,  he  was  first  appointed 
Chief  Justice  of  a  Criminal  Court,  thBn  just  organized  in  Baltimore,  and  in 
1791,  was  commissioned  as  Chief  Justice  of  the  General  Court,  positions 
which,  however  inconsistent,  he  continued  to  hold  until  a  joint  resolution 
passed  both  Houses,  declaring  the  juncture  of  the  two  offices  unconstitutional. 
Perhaps,  however,  this  procedure  was  accelerated  by  a  tumult — not  unlike 
that  which  in  a  more  exalted  sphere,  it  was  his  misfortune  to  excite^^in  the 
coarse  of  which  he  was  presented  by  a  grand  jury,  and  as  a  sequel  to 
which,  an  effort  to  remove  him  was  lost  in  the  House  of  Delegates,  by  a  vote 
of41to20. 

Bat  stormy  as  was  his  tenure  as  a  State  judge,  it  must  be  recollected  that 
he  sat  daring  stormy  times,  and  though  it  was  his  misfortune,  as  it  was  said, 
^to  be  moving  perpetually  with  a  mob  at  his  heel8,"t  a  suite  from  which 
even  the  judicial  office  could  not  separate  him,  he  trusted  with  general  sue* 
cess  to  his  fearlessness  to  extricate  himself  from  the  disorders  which  his  impru- 
dence fomented.  Apart  from  his  criminal  jurisdiction,  a  dowry  which  was 
destined  to  be  his  curse  through  his  long  and  eventful  life,  he  was  reckoned  a 
wise  and  impartial  judge,  a  master  of  the  common  law,  and  a  thorough  and 
indefatigable  administrator  of  his  public  functions.  Perhaps  it  was  in  this  view 
of  his  character,  that  Washington,  in  Jan.  27,  1796,  nominated  him  to  a  seat 
on  the  Supreme  Federal  Bench.t  That  the  appointment  was  unsatisfactory, 
at  least  to  a  respectable  section  of  the  Pre8ident*8  advisers,  appeare  from  a 
letter  from  the  elder  Mr.  Wolcott,  written  a  few  days  afterward8.§  "1  knew 
Samuel  Chase,  and  to  you  I  will  say  that  I  have  but  an  unworthy  opinion  of 
him.  The  character  of  the  government  will  depend  upon  that  of  its  oflicers. 
To  respect  a  man  because  he  is  of  a  party,  and  to  gratify  them,  will  always 
be  found  false  policy." 

Judge  Chase's  politics,  in  fact,  which,  to  do  him  justice,  he  never  had  kept 
in  the  back  ground,  had  been,  at  the  beginning  of  the  Revolution)  of  so 
vigorously  democratical  a  character,  as  to  shock  the  steady  temper  of  the 
New  England  statesmen,  as  much  as  his  ardent  centralism  at  the  period  of 
his  nomination,  ran  athwart  of  their  sturdy  republicanism.  *'  Yes  sir,"  he 
said  to  his  son-in-law  a  short  time  before   his  death,  **  you  are  a  Democrat, 

•  Se«  a  notice  by  Judge  Chase  of  his  pecuniary  transactions,  in  Virginia  Examiner  for 
July  15,  1800,  and  reply  thereto  in  Aurora,  for  August  6,  IhOO. 

t  9  Biog.  of  Signers,  233.         J  11  Spark*'  Wash^  107,  240.  5  1  GibU'  Wol,  300. 
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and  you  are  right  to  be  one,  for  you  are  a  young  man  ;  but  an  old  man*  Mn 
,  would  be  a  fool  to  be  a  Democrat."*  It  war  this  despotic  ardour  of 
temperament,  snatching  at  the  particular  period  at  the  means  which  were 
then  most  ready,  which  made  him  when  a  young  man,  employ  with  resolute 
audacity  the  engine  of  popular  revolt,  and  which  led  him  when  older,  and 
when  in  possession  of  that  power  against  which  he  had  so  sturdily  warred,  to 
wield  with  the  same  turbulent  vigour  the  sword  of  constituted  authority.  It 
was  in  the  first  glow  of  this  somewhat  arbitrary  patriotism,  that  he  proceeded 
in  connection  with  an  ^Vassemblage"  of  young  revolutionists,  to  compel  a 
knot  of  respectable  old  malcontents,  among  whom  was  his  own  father,  to 
take  a  compulsory  oath  of  allegiance  to  the  new  government  St  iand  it  was  in 
the  same  spirit  that  when  in  Congress  he  devised  and  actually  executed  the 
extraordinary  project  of  carting  to  the  north-western  comer  of  Virginia,  in  the 
depth  of  winter,  a  load  of  Philadelphia  Quakers,  whose  chief  treason  appears 
to  have  been-^independently  of  a  little  well-known  though  imperfectly  proved 
growling  at  the  new  order  of  things — that  they  '*  could  not  illuminate  their 
houses,  and  conform  to  such  vain  practices  and  outward  marks  of  rejoicing.*'! 
To  such  undisciplined  love  of  country  as  this,  it  was  not  likely  that  the  Federal 
Constitution  would  be  acceptable,  and  even  its  adoption  could  not  for  a  time 
reconcile  the  '*  Maryland  Demostheties,"  as  he  was  called,  to  its  features. 
**  I  retain  my  republican  principles,*'  \ie  exclaimed  in  <a  letter  to  Mr.  Lee,  in 
July,  1789,  **  although  our  government,  and  the  principles  of  the  people  are 
changed,  and  are  monarchical. "§  Perhaps  the  most  masterly  though  at  the 
same  time  the  most  extreme  defence  of  the  right  of  instruction,  was  a  short 
time  before  emitted  by  him  in  the  Maryland  press ;  and  this  paper,  in  fact, 
may  be  singled  out  among  all  his  writings  as  the  most  characteristic  specimen 
of  that  rough  though  masculine  eloquence  of  which  he  was  the  master. ||  Hie 
hatred  to  England  at  this  time,  burned  with  almost  malign  intensity.  ^'I 
wish  most  cordially,"  he  said  in  a  letter  cited  by  his  biographer,^  **to  see 
that  proud,  wicked,  and  tyrannical  nation,  reduced  to  beg  peace  from  her 
ancient  and  inveterate  enemy." 

But  about  the  beginning  of  Washington's  administration,  as  he  became,  if 
not  an  **old,"  at  least  an  **  older"  man,  his  ardent  partisanship,  uncontrolled 
by  those  laws  which  limit  the  revolutions  of  less  passionate  temperaments, 
shot  suddenly  from  one  end  of  the  horizon  to  the  other,  carrying  with  it  un- 
abated, however,  its  natural  fire.  The  calmer  planets  who  then  moved  on  the 
federal  firmament,  at  first  regarded  with  dismay  this  extraordinary  appari- 
tion ;  but  it  cannot  be  denied  that,  great  as  were  Judge  Chase's  frailties,  he 
never  failed  to  compel  awe,  if  not  subordination,  among  those  with  whom  he 
thought  proper  to  act.  During  the  administration  of  Washington-^for  whom 
alone,  of  all  earthly  beings,  he  acknowledged  a  reverence — his  course  was 
comparatively  discreet;  and  perhaps  the  only  instance  in  which  he  burst  the 
bounds  of  decorum,  was  when  in  Worrall's  case,  without  argument,  and  in 
the  face  of  the  solemn  judgment  of  all  his  associates,  and  yet  with  that  quick 
perception  •f  the  spirit  of  the  Constitution  (as  it  afterwards  turned  up)  for 
which  his  clear  intellect  was  so  conspicuous,  he  paralyzed  the  district  attorney, 
and  struck  the  bar  aghnst,  by  the  memorable  inquiry,  *' Do  you  mean,  Mr. 
Attorney,  to  support  this  indictment  solely  at  common  law  ?  If  you  do,  I  have 
no  difficulty  upon  the  subject.     The  indictment  cannot  be  sustained."** 

But  in  the  dissensions  consequent  upon  Mr.  Adams'  inauguration  he  unhap- 

•  9  Biog.  of  Signers,  234.  t  /^rf.,  233. 

%  See  **  Exiles  in  Virginia,  with  observations  on  the  conduct  of  the  Society  of  Friends, 
during  the  Revolutionary  War."     Phila.,  1848. 
5  9  Biog.  of  Signers, '2 1 9. 

I  See  for  a  republication  of  this,  Aurora,  Nov.  24,  1800. 
%  9  fiiug.  of  Signers,  221.  **  PoU,  196. 
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pOffoond  bimself  but  too  much  at  home.  Attaching  himself  with  characteristic 
tsoloff  to  the  Jidamnie^  as  it  was  called,  instead  of  the  Bamiltonian  wing  of 
the  partyv  he  not  only  became  the  personal  adherent,  but  the  political  partisan 
of  the  President.     The  democratic  papers  diverted  themselves  with  the  scene 

g resented  by  the  latter,  when,  on  a  visit  to  Baltimore,  being  taken  to  church 
J  the  former,  in  broad  sunshine,  under  the  protection  of  a  huge  umbrella—* 
in  article  then  not  of  recognised  use  in  fine  weather— and  the  spectacle  was 
likened  to  a  Mollah  carrying  to  the  temple  the  Bengal  Chief  on  whom  he  was 
ittendant.  The  bar  was  shocked  by  the  spectacle  of  a  judge  of  the  Supreme 
Court  canvassing  the  country  on  the.  eve  of  a  presidential  election  with  such 
edat  that  at  his  final  harrangue  at  Elk  Ridge,  nearly  all  Maryland  was  con- 
grmted  to  listen  to  a  stump  speech  **  two  hours  long."* 

Bat  these  extra-judicial  diversions,  singular  as  they  were,  were  but  of  little 
lignificance  compared  with  the  unhappy  exhibitions  of  party  zeal  of  which 
tbe  bench  was  made  the  scene.  The  former  may  perhaps  have  benefitted  Mr. 
Adams:  the  latter  completed  his  fall.  **That  most  unpolitic  law,*'  as  the 
ledition  act  was  called  by  one  of  the  most  sagacious  friends  of  the  adminis- 
tration, was  pressed  by  Judge  Chase  with  inquisitorial  energy,  and  executed 
with  intolerant  vigour-  The  memorable  impeachment  which  cast  so  dark  a 
shade  over  his  closing  years— when  at  last  **  old"  he  felt  the  weariness  of 
years  without  their  torpor-— developed  with  painful  minuteness  the  activity 
with  which,  during  the  brief  parenthesis  of  that  troubled  era,  he  carried  with 
him  to  Philadelphia,  to  Wilmington,  and  to  Richmond,  in  the  one  hand  the 
statute  itself,  in  the  other  the  paper  to  which  in  the  exercise  of  an  unconstitu- 
tional prejudication,  he  conceived  that  statute  to  apply.  With  what  tenacity 
he  pursued  the  judgment  thus  formed,  with  what  severity  he  executed  it,  with- 
what  arbitrary  energy,  in  these  and  in  the  cotemporaneous  cases  of  the  North- 
ampton insurgents,  he  administered  the  criminal  law,  have  already  been  noticed ; 
and  while,  perhaps,  to  another  volume  may  be  deferred  the  consideration  of 
that  solemn  trial  in  which,  in  the  presence  of  the  Senate  of  the  United  States, 
these  errors  were  canvassed,  it  is  sufficient  now  to  point  to  them  as  pregnant 
illustrations  of  the  perils  in  which  partisan  judges  involve  not  only  public 
justice,  but  the  bench  itself.t 

But  however  oppressive  may  have  been  Judge  Chase's  proceedings  on  the 
criminal  side  of  the  court,  it  is  some  relief  to  admit,  that  with  the  exception 
of  occasional  brushes  with  the  bar,  his  civil  duties  were  discharged  with 
learning,  fairness,  and  ability.  His  decisions,  even  when  professional 
opinion  was  most  strongly  set  against  him,  were  always  acquiesced  in  as 
judicious  and  impartial.}     His  arbitrariness  was  that  rather  of  the  temper  than 

•  jSmrtra,  Aag.  1,  1800.    See  2  Gibb$'  WoL,  419. 

t  See,  for  a  notice  of  Judge  Chase's  proceedings  in  Fries'  case,  poit^  612 ;  in  Callander's 
case,  Cb9,  and  in  Cooper's  case,  664, 

Several  anecdotes  have  been  banded  down  to  sbow,  that  his  bluntness  of  manner  was 
not  put  on  for  tbe  public  alone.  Mrs.  Bingham,  at  whose  house  during  her  husband's  sena- 
lorship,  all  tbe  luxuries  which  wealth  could  purchase,  and  all  tbe  talent  which  luxuries 
oould  tempt,  were  collected,  is  said  at  one  time  to  have  seated  Judge  Chase  next  to  her  at 
dinner,  and  in  the  midst  of  a  forest  of  French  dishes.  This  was  during  Mr.  Adams* 
ascendency,  when  the  judge  was  in  full  feather,  perhaps  with  the  vacant  chief  justice- 
ship in  his  riew,  and  when  he  was  not  disposed  in  any  way  to  give  up  his  own  opinion, 
to  what  he  considered  to  be  the  follies  which  a  voluptuous  taste  had  imported  from  a 
nuul  timnsatlantic  republic.  "A  beef*8teak,  Madam,  or  a  piece  of  roast  beef;''  and  at  last, 
when  the  ibreign  commodities  had  been  pushed  away,  and  the  American  staple  had  been 
finally  consumed,  he  left  the  amazed  table  with  the  exclamation,  "There,  madam,  I  have 
made  a  sensible  dinner,  bnt  do  thanks  to  your  French  cook !"  SuUhfan'M  FamUiar  Letten, 
224,  n. 

X  Examine  for  instance,  the  judgment  in  M'Donough  v.Dannery,  3  Dal  188,  which,  though 
marked  with  the  same  coarseness  of  style  which  distinguish  his  criminal  charges,  can  be 
singled  out  for  exact  learning  and  solid  sense.  The  same  qualities,  though  in  a  less  eminent 
degree,  may  be  observed  in  his  opimons  in  Bass  v.  Tingley,  4  J)aL  357,  and  with  a  single  re- 
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of  the  understanding,  for  while  on  the  one  hand  he  was  ever  ready  to  asiert 
authority,  on  the  other  he  was  singularly  averse  to  assume  jurisdiction.  Thus* 
as  has  been  noticed,  at  the  very  time  when  his  invasions  upon  the  rights  of 
counsel  and  parties  were  keeping  the  profession  in  an  uproar,  he  dedared* 
in  the  teeth  of  the  expressed  opinions  of  every  member  of  the  court,  that  the 
federal  judiciary  had  no  cognizance  of  a  common  law  prosecution;  and  soon 
afterwards,*  he  announced  that  he  could  not  see  on  what  authority  the  Su- 
preme Court  could  pronounce  an  act  of  Congress  unconstitutional. 

It  would  be  unjust,  however,  to  confine  to  Judge  Chase-  the  imputation  of 
having,  in  order  to  increase  the  political  importance  of  the  judge,  abandoned 
the  organic  prerogatives  of  the  judiciary.  It  was  not  the  least  of  the  vices 
with  which  the  early  construction  of  the  Constitution  was  infected,  that  the 
judiciary,  so  far  from  being  regarded  as  a  separate  estate,  of  equal  dignity  with 
Its  sisters,  did  not  hesitate  to  desert  its  own  sovereign  functions  for  the  pur* 
pose  of  entering  into  their  service.  At  the  very  outset,  Mr.  Jay  held  at 
the  same  time,  the  offices  of  Chief  Justice  and  Secretary  of  State,  for 
nearly  six  months;!  and  afterwards,  while  retaining  the  chief  justiceship,  did 
Dot  scruple  to  undertake  the  mission  to  England,  which  kept  him  from 
the  bench  from  April  19,  1794,  to  June  29,  1795,  when  at  last  he  re- 
signed, not  because  he  thought  the  two  offices  incompatible,  but  because 
he  was  elected  to  a  ^hird,  that  of  Governor  of  New  York.:^  ^^  Feb.  27, 
1799,  Mr.  Ellsworth,  then  Chief  Justice,  was  commissioned  as  Minister 
Plenipotentiary  to  France,  holding  on  to  the  chief  justiceship  until  October 
1890,  and  resigning  then  only  on  the  ground  of  ill-health.  On  January 
20,  1800,  Mr.  Marshall,  then  Secretary  of  State,  was  nominated  as  Chief 
Justice,  presided  during  the  whole  of  February  term  in  the  Supreme  Court, 
and  only  left  the  secretaryship  on  March  4,  1801,  on  the  incoming  of  Mr. 
Jefferson,  discharging  in  the  meantime  the  duties  of  the  two  offices  con- 
currently, on  the  same  day  issuing  reports  in  the  one  capacity,  and  delivering 
judgments  in  the  other.  To  these  cases  the  precedent  of  the  English  chan- 
cellor was  scarcely  in  point,  as  he  possessed  no  criminal  jurisdiction ;  and  in 
the  only  instances  in  England  where  a  common  law  judge  has  blended  judi- 
cial with  ministerial  duties,  professional  as  well  as  public  opinion  has  now 
determined  that  a  great  error  was  committed,  and  that  few  things  could  be 
so  improper  as  for  the  executive  who  directs  a  prosecution,  to  become  the 
judge  who  enforces  it.§  With  us  objections  still  stronger  exist.  The  judges, 
and  eminently  so  those  of  the  Federal  Supreme  Court,  are  not  only  the  con- 
struers  of  all  laws,  whether  established  by  treaty  or  legislation,  but  the  arbiters 
of  their  constitutionality ;  and  to  commit  to  them  the  office  of  interpreting  the 
laws  which  they  themselves  make,  or  of  making  the  laws  they  themselves 
interpret,  is  a  consolidation  of  power  inconsistent  with  the  genius  of  a  govern- 
ment whose  great  felicity  it  is  that  it  is  the  government  of  reciprocal  checks. 

But  the  mischief  did  not  stop  here.  A  judge  who  becomes  a  statesman, 
is  in  some  danger  of  becoming  a  partisan,  and,  though  neither  of  the  three 
eminent  men  who  first  took  the  disease  received  it  in  its  worst  type,  yet  in 
those  of  their  associates  to  whom  they  communicated  it,  it  raged  with  malign 
vivacity.  At  the  beginning  of  August,  1800,  Judge  Chase  led  the  bench  to 
stump  the  State  of  Maryland'  on  behalf  of  the  existing  administration,  and  the 

servBtion,  Cooper  v.  Telfair,  4  Dal  14.  Bat  aAer  Mr.  Adams*  fall,  his  spirits  drooped,  and 
Plough  be  continaed  as  indefatigable  as  before  in  the  details  of  bis  office,  he  fell  off  both  in 
the  number  and  the  tone  of  his  opinions.  By  the  impeachment  his  proud  spirit  seemed 
finally  broken,  and  though  when  on  the  circuit  he  completed  the  business  of  the  \erm  with 
•crupulous  exactness,  he  remained  on  the  supreme  bench  a  silent  judge. 

•  Cooper  V.  Telfair,  4  Dal.  14.  f  1  Jay's  Life,  275. 

iiU(i,356;2/6td:,256. 
II  Urn.  Law  Mag.,  336j  1  Town.  Life  of  Judges,  334. 
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lerah  WM  that  the  court,  the  Chief  Justice  being  then  on  the  French  mission, 
was  left  for  a  whole  term  without  a  quorum.  There  was  not  a  charge  to  a 
grand  jury  which  was  not  at  the  same  time  a  party  harangue,  differing  in  the 
sereral  caaes,  it  is  true,  in  intensity,  but  the  same  in  design ;  and  even  the 
guilt  of  a  criminal  was  sometimes  tested  as  much  by  the  dogmas  of  the  poli- 
tician as  the  ruleii  of  the  judge.*  The  State  courts,  of  course,  did  not  hesitate 
to  follow  this  august  ej^ample.  Of  sii  presidential  electors  chosen  that  year 
in  New  Hampshire,  three  were  members  of  the  Supreme  Judicial  Court,  and 
one  of  them  thought  proper  to  select  the  opening  of  a  term  as  the  occasion 
for  th^  personal  castigatiou  of  a  political  opponent.  In  Vermont,  one  of  the 
county  judges  became  so  strongly  impregnated  with  what  Mr.  Ames  might 
have  called  the  French  effluvium,  as  to  sit  on  the  bench  in  a  liberty  cap.  In 
Massachusetts,  the  chief  justice,  in  a  chaige  to  a  grand  jury,  denounced  '*  the 
French  system-mongers,  from  the  qu in tumv irate  of  Paris  to  the  Vice  President 
and  minority  of  Congress,  as  apostles  of  atheism  and  anarchy,  bloodshed  and 
plunder."!  In  New  York,  Judge  Cooper  broke  up  an  election  by  threaten- 
ing to  commit  anybody  who  challenged  voters  favourable  to  his  own  way  of 
thinking^  and  even  Chancellor  Livingston  sullied  his  brilliant  name  by  a  sys- 
tem of  political  agitation  so  daring  as  to  gain  the  motto  which  afterwards 
clung  to  the  capable  and  ambitious  family  of  which  he  was  the  head : 

1-  Rem,  faciaB  rem, 

Si  posflis  recte,  si  dod,  quoque  modo,  rem. 

That  the  same  vice  ran  through  the  New  Jersey  courts  appears  from  a  very 
able  pamphlet,  now  extinct,  published  by  a  learned  jurist  of  that  State  ;§  and 
even  the  fine  judicial  parts  of  the  first  Chief  Justice  of  Pennsylvania  were 
marred  by  a  partisanship  as  undisguised  as  it  was  efficient.||  It  is  not  neces- 
sary to  go  further  South,  to  show  that  the  courts  of  the  States  did  not  hesi- 
tate to  adopt  in  its  fullest  development,  the  system  of  politico-judicialism  pro- 
mulgated by  the  supreme  bench  of  the  Union. 

Since  these  days,  fif^y  years  have  now  passed,  in  the  first  twenty  of  which 
the  federal  judges  had  to  struggle  against  an  administration  embittered  by  their 
personal  onslaughts,  and  a  majority  irritated  by' their  political  encroachments. 
When  Mr.  Jefferson  came  in,  the  political  consequence  of  the  court  seemed 

•  SeefNMT,  458,  636,  670,  712. 

Boston  SentineU  Oct  17th,  1798,  cited  in  2  Life  of  Gerry,  296. 

1  Ham.  PoliL  Hist,  77. 

**  Eumenea,  &c.,  being  a  collection  of  papers  written  for  the  purpose  of  showing  the  evils 
and  omissions  of  the  Constitution  of  New  Jersey.    Trenton,  1799.*' 

I  Judge  Addison,  one  of  the  most  enlightened  judges  of  the  day,  and  certainly  in  Penn- 
sylvania, in  the  first  rank  of  the  judiciary  in  point  of  learning  and  legal  sense,  delivered  to 
the  grand  jury  of  Crawford  county,  in  October  sessions,  1800,  just  in  time  for  tlie  election,  a 
charge  which  was  from  beginning  to  Mid,  a  stump  speech  on  behalf  of  the  then  administra- 
cioa.     The  opposition  he  attacked  most  vigorously,  declaring  "  such  men  disgrace  the  name 
of  republicans,  by  exclusively  assuming  it   In  their  clothing  they  are  ravening  wolves."   By 
iotimatiog  that  some  of  **  these  disinterested,  pure  republicans,  who  had  nothing  in  view 
but  the  pubtic  good,"  were  **  without  regard  to  character  or  qualification,  incessantly  solicit- 
ing appointments  to  every  office  within  their  reach,"  he  so  exasperated  Judge  Brackenridge 
—a  democratic  judge,  who  had  just  before  been  oddly  enough  put  by  Governor  M'Kean  on 
the  Supreme  Court,  as  an  apology  for  Chief  Justice  Shippen,  who,  though  a  capital  lawyer, 
was  an  ultra-federalist — that  Judge  Brackenridge  came  out  in  a  Pittsburg  paper,  called  the  ^*7Vee 
of  Liberty,^'  with  a  letter  to  Judge  Addison,  in  which  he  said :  **  It  astonishes  me,  and  is  a  suong 
proof  of  the  love  of  order  and  respect  for  the  laws  among  the  people,  that  under  a  sense  of 
that  groondless  and  degrading  libel,  they  were  not  fired  with  sudden  indignation,  and  did 
not  drag  jrou  from  your  seat,  and  tread  you  under  foot"  {Portfolio^  May  16,  1801.)     This 
was  bad  enough ;  but  Judge  Addison  improved  on  it  by  holding  it  a  misdemeanour  at  com- 
mon law,  punishable  with  fine  and  imprisonment,  to  erect  a  liberty  pole ;  {Pa.  vs.  Morruton^ 
Add.  Rep.,  274 ;)  and  Judge  Brackenridge,  by  publishing  a  book  on  the  Tristram  Shandy 
model,  to  political  io  its  tooe,  and  bo  outlandish  in  its  style  as  to  suike  both  profession  and 
people  aghast. 


48  PBSLIMIKABY  NOTES. 

over.  With  its  secular  dignities  destroyed,  and  its  secular  possessions  con6s* 
eated,  it  was  ordered,  like  a  disgraced  bishop  of  feudal  days,  to  betake  itself 
to  its  own  diocese,  and  no  longer  to  meddle  in  affairs  of  state.  One  part  was 
lopped  off  by  the  repeal  of  the  Judiciary  Act  of  1800,  and  there  seemed  no 
alight  prospect  that  the  whole  would  fall  next.  In  the  meantime,  the  court, 
devoting  itself  solely  to  the  discharge  of  its  constitutional  duties,  began  to 
exhibit  a  power  which,  in  the  palmiest  days  of  executive  favour  it  had  never 
shown.  Condning  itself,  under  the  guidance  of  the  pure  and  intrepid  jurist, 
who  then  controlled  its  course,  within  its  constitutional  limits,  it  soon 
began  to  develope  those  sovereign  prerogatives  which  to  it  as  a  co-equal  branch 
of  the  government,  had  been  entrusted.  The  judicial  veto,  the  existence  of 
which  in  its  political  prosperity  it  had  scarcely  hinted,  was  now  applied  with 
equal  firmness  and  vigour  to  both  the  executive  and  legislative  departments. 
The  high  function  of  declaring  an  act  void,  because  it  disagrees  with  the 
Constitution,  which  had  laid  dormant  down  to  1800,  was  now  boldly  exercised 
as  a  part  of  the  ordinary  jurisdiction  of  the  court.  In  1793,  the  collected 
bench,  aided  by  the  whole  strength  of  Washington  and  his  then  undivided 
cabinet,  could  not  procure  the  conviction  of  a  flagrant  state  culprit,  though 
it  was  notorious,  that  his  discharge  would  expose  to  defeat  the  whole  foreign 
policy  of  the  government.*  In  1807,  a  jury,  under  the  direction  of  the 
Chief  Justice,  acquitted  on  purely  technical  ground,  a  criminal  about  whose 
guilt  they  entertained  no  manner  of  doubt,  and  to  effect  whose  conviction 
popular  and  executive  influences  were  strained  to  their  highest  tension.!  In 
1797,  a  brigade  of  militia  was  hecessary,  to  enable  the  marshal  to  execute 
process  in  Pennsylvania;}  in  1809,* the  same  officer,  in  the  face  of  the  militia 
of  the  same  State  called  out  to  resist  him,  went  quietly  through  his  functions, 
armed  only  by  the  precept  of  that  most  fearless  and  spotless  of  judges.  Judge 
Washington;  and  in  a  few  months  afterwards*  the  officer  by  whom  that 
militia  was  commanded  was  brought  into  the  federal  court,  and  there  con- 
victed by  a  jury  of  the  vicinage  *Vof  obstructing,  resisting,  and  opposing**  the 
execution  of  the  process  of  the  United  States. §  This-  great  change  is  not 
without  its  lesson.  It  has  taught  us  that  to  the  judiciary,  as  to  the  church, 
political  consequence  is  moral  peril;  and  that  though,  while  occupying  its 
own  territory,  its  authority  is  sovereign  and  its  edicts  supreme,  the  moment 
it  oversteps  the  boundaries  by  which  that  territory  is  confined — the  moment 
it  canvasses  for  popular  honour  or  executive  favours — that  moment  the  magic 
of  its  power  is  gone,  and  it  loses  for  itself  those  princely  attributes  with  which 
it  is  by  the  Constitution  invested,  and  for  the  community  those  high  conserva- 
tive sanctions  by  which  that  Constitution  is  to  be  preserved. 

•  Pott,  88. 

t  2  Barr*8  Trial,  446.— **  Why  did  70a  not  tell  Judge  Marshall  that  the  people  of  Ame- 
rica demanded  a  conviction?"  **Tell  Mm  that!"  said  Mr.  Wirt,  " I  would  as  soon  have  gone 
to  Herschel,  and  told  him  that  the  people  of  America  insisted  that  the  moon  hod  boms,  as  a 
reason  why  he  should  draw  her  with  them." 

X  Podj  459. — A  few  years  befbre  he  had  been  locked  up,  and  forced  to  promise  under 
pain  of  death  to  execute  no  further  process  west  of  the  mountains.  Pott,  113. 

^  **  A  report  of  the  whole  trial  of  General  Michael  Bright  and  others,  befbre  Judge  Wash- 
ington," &0.,  PhUadelphiaj  1809. 
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ILLEGALLY  ENLISTING  IN  A  FRENCH  PRIVATEER. 

IN  THE  CIRCTJIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  PENNSYLVANIA  DISTRICT. 

PHILADELPHIA,  1793.* 


A  CHARGE  delivered  by  the  Honourable  John  Jay,  Esquire,  Chief 
Justice  of  the  United  States,-  to  the  Grand  Jury  impannelled  for 
the  Court  of  the  United  States,  holden  for  the  Middle  Circuit  in  the 
District  of  Virginia,  at  the  Capitd  in  the  City  of  Richmond,  on  the 
22d  day  of  May,  1793. 

Gentlbmen  of  the  GRAin)  Jury: 

That  citizens  and  nations  should  use  their  own  as  not  to  injure 
others,  is  an  ancient  and  excellent  maxim;  and  is  one  of  those  plain  pre- 
cepts of  common  justice,  which  it  is  the  interest  of  all,  and  the  duty  of 
each  to  obey,  and  that  not  only  in  the  use  they  may  make  of  their 
property,  but  also  of  their  liberty,  their  power  and  other  blessings  of 
every  kind. 

To  restrain  men  from  violating  the  rights  of  society  and  of  one 
another ;  and  impartially  to  give  security  and  protection  to  all,  are 
among  the  most  important  objects  of  a  free  government.  I  say  a  free 
government,  because  in  those  that  are  not  free,  these  objects  being  in 
certain  respects  secondary  to  others  are  less  regarded,  and  less  per- 
fectly provided  for.  Where  the  conduct  of  the  citizens  is  regulated 
by  the  laws  made  by  themselves  and  for  their  common  benefit,  and 

•  This  prosecution,  which  has  been  referred  to  frequently  in  the  subsequent  reports  as 
the  earliest  case  on  the  subject  of  the  common  law  juri!»<n('tion  of  the  Fo<leral  courts,  and 
which  was  considered  of  80  much  importance  by  General  Washington,  as  to  justify  a  special 
meeting  of  Congress,  and  by  Mr.  Jefferson  as  to  require  a  distinct  explanation  to  the  British 
fBovemment,  is  now  for  the  first  time  reported.  The  charges  of  Chief  Justice  Jay  and  Judge 
Wilson,  it  is  true,  were  printcil  by  llie  government  for  the  purpose  of  explaining  abroad  the 
position  of  the  United  States,  but  they  have  never  yet  been  presented  to  the  professional 
eye.  Fortunately,  however,  among  the  papers  of  the  late  Mr.  Rawle,  who,  as  District  At- 
torrvey,  conducted  the  prosecution ;  and  tliose  of  Mr.  Duponceau,  who,  with  Mr.  Sergeant  and 
Mr.  Ini^raoll,  were  counsel  for  the  defence,  the  editor  hat  been  enabled  to  discover  notes 
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executed  by  men  deriving  authority  from,  and  responsible  to  them,  t1 
most  regular  and  exact  obedience  to  those  laws  is  to  be  expected,  r 

which  foye  an  almost  complete  report  of  the  case.  The  causes  which  led  to  it  are  best  giv 
by  the  following  letters,  which  were  obtained  from  the  same  source,  and  which  are  now  1 
the  first  time  published. 

xm.  HAMVoirD  TO  m.  jkffxssov. 

Thb  undersigned,  His  Britannic  Majesty^s  Minister  Plenipotentiary  to  the  United  States 
America,  has  the  lionour  of  informing  the  Secretary  of  State,  that  he  has  received  intel 
gence  from  His  Majesty's  Consul,  at  Charleston,  South  Carofina,  that  two  privateers  ha 
been  fiite<I  out  from  that  port  under  French  commissions.  They  carry  six  small  guns,  ai 
are  navigated  by  forty  or  tlAy  men,  who  are,  for  the  most  part,  citizens  of  the  United  Stat 
One  of  these  privateers  leA  the  harbour  of  Charleston  on  the  18th  ult,  and  the  other  was 
the  22d  ready  to  depart. ' 

The  undersigned  does  i)Ot  deem  it  necessary  to  enter  into  any  reasoning  upon  these  fac 
as  he  conceives  them  to  be  breaches  of  that  neutrality  which  the  Unit^  States  profess 
observe,  and  direct  contraventions  of  the  Pipclamation  which  the  President  issued  upon  t 
22d  of  last  month.  Under  this  impression,  he  doubts  not  that  the  Executive  government 
the  United  States,  will  pursue  such  measures  as  to  its  wisdom  may  appear  the  best  calciilat 
lor  repressing  such  practices  in  future,  and  for  restoring  to  their  rightful  owners  any  captui 
which  these  particular  privateers  may  attempt  to  bring  into  any  of  the  ports  of  the  Unit 
States.  GEO.  HAMMOND. 

Phiiadelpkia,  Stk  May,  1793. 

ITbi  SxcmiTAmT  or  Stats. 


Sim 


Norfolk^  May  5,  1793. 


Wx  have  taken  the  liberty,  considering  it  a  doty,  to  give  yon  information  of.tw(T  schoon 
boats,  cruizing  off  our  Capes,  as  privateers,  under  French  commissions,  who  are  daily  cl»si 
vessels  bound  in  and  out,  to  the  great  prejudice  of  our  trade,  and  contrary  to  the  law 
nations  to  be  chasing  and  boarding  vessels  within  our  territories.  One  of  these  vessels 
called  the  Sans  Culotte,  and  commanded  by  a  Mr.  Farre,  the  other  called  the  Eagle;  th 
are  about  the  size  of  the  largest  Pilot  boats,  and  rigged  as  they  are,  mounting  four  ci 
riage  guns  each,  and  fitted  from  Charleston.  By  reference  to  Captain  Tucker's  repo 
you  will  find  how  the  Sans  Culotte  is  manned;  and  from  report  of  negro  Caesar,  the  pil 
the  Eagle  has  but  one  Frenchman  on  board  her,  the  others  Americans  and  Englishmc 
One  of  these  vessels  belonged  to  Mr.  Hooper,  of  Cambridge,  in  Maryland.  Mr.  Hooper 
gone  with  Captain  Tucker's  vessel  to  that  place,  where  his  father  lives,  and  Captain  Tuck 
•ays,  he  understood  she  was  to  be  laid  up  in  some  creek  thereabouts.  From  the  circui 
stance  of  erasing  the  name  out  of  her  stern,  it  appears  as  if  some  fraud  was  intended.  V 
are,  with  the  greatest  respect,  &c., 

THOS.  NEWTON.  Jm. 
WM.  LINDSAY. 


Captain  Lindsay,  of  the  schooner  Greyhound,  in  twenty>three  days  from  Jamaica,  repo: 
that  he  arrived  here  the  4th  inst  That  on  the  day  before,  about  half  past  11  o'clock,  A.  I 
he  fell  in  with  the  Pilot  boat  Ranger,  of  Hampton,  belonging  to  Mr.  Latimer,  who  hail* 
him  and  asked  what  ves.«el  he  commanded,  to  which  he  replied,  the  Greyhound  of  Norfb 
(Captain  Lindsay  having  erased  the  name  of  the  port  he  belonged  to,  and  substituted  N< 
folk,)  and  adde<I,  that  he  was  from  St.  Eustatius,  ujion  which  Mr.  Latimer  gave  informati< 
to  a  small  schooner  privateer,  at  not  more  th'ian  twenty-four  yards  fVom  them,  and  not  a  hi 
mile  from  Cape  Henry :  by  this  deception.  Captain  Lindsay  supposes,  he  escaped  beii 
taken. 


Captain  Tucker,  of  the  schooner  Eunice  of  New  Providence,  reports  that  he  was,  on  tl 
29ih  la«it  month,  taken  by  a  privateer  schooner,  called  the  Sans  Culotte,  commanded  by  Ca 
tain  Farre,  in  the  latitude  36,  in  27  fathom  water.  That  afler  being  in  possession  of  tl 
privateer,  the  name  of  his  schooner  was  erased  from  the  stem,>and  a  Mx.  Hooper,  of  Cai 
bridge,  in  the  State  of  Maryland,  was  put  on  board  as  prize  master,  and  he  understood  si 
was  to  be  carried  there  and  laid  up  in  some  creek,  and  that  Mr.  Hooper  was  to  go  to  Phil 
delphia  on  some  business.  That  whilst  he  was  prisoner,  both  the  privateer  and  the  pri 
came  into  Hampton  Road,  and  lay  in  Hawkin  s  Hole  part  of  two  days  and  two  nights,  ai 
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quired  and  rendered.     By  their  constitution  and  laws,  the  people  of  the 
United  States  have  expressed  their  will,  and  their  will  so  expressed, 

then  niled  oot  on  a  craise.  He  says  that  a  Major-General,  of  New  England,  was  on  board 
the  privateer,  and  acted  as  a  marine  officer,  and  a  lieutenant  in  the  absence  of  Mr.  Hooper. 
Mr.  Hooper  owned  the  schooner  Eagle,  and  plied  from  this  to  Georgia  and  Charleston  at 
a  packet.  She  was  fitted  originally  from  Cambridge.  From  every  circumstance,  Captain 
Tucker  was  of  opinion,  they  would  take  vessels  in  the  Bay  of  Chesapeake,  as  they  lay  ak>ug 
aide  one  all  night,  but  she  proved  to  be  an  American  vessel. 


XB.  XXFTIBSOV  TO  U^.  mAWJLB,  KHCL09fV«  TKB  ABOtl. 

PhOatk^hia,  May  15,  1793. 
Sim: 

By  the  enclosed  papers,  you  will  perceive,  there  is  reason  to  believe  that  certain  citizens 
of  the  Uiiited  States,  have  engaged  in  committing  depredations  on  the  property  and  com- 
merce of  some  of  the  nations  at  peace  with  the  United  States.  I  have  it  in  eharge  to  express 
lo  you  the  desire  of  the  government,  that  you  would  take  such  measures  for  apprehending 
and  prosecuting  them  as  shall  be  according  to  law.  I  am  not  able  to  point  out  to  you  the 
individuals  against  whom  suggestions  have  been  made,  but  take  the  liberty  of  referring  you 
to  Mi.  Deblois  and  Mr.  Sharpe  Delany,  who  may  give  you  information  on  the  subject. 

I  am,  with  great  esteem,  sir, 

Your  most  obedient  and 

Most  humble  servant, 

TH.  JEFFERSON. 
Mm.  Rawlb. 


m.  miwxB  TO  xm.  sAKim. 

Sm: 

I  ■ATE  received  information  that  a  citizen  of  the  United  States,  named  Gideon  Henfield, 
late  oCSalem,  Massachusetts,  has  arrived  at  this  port  in  the  quality  of  an  officer  of  a  priva- 
teer, lately  fitted  out  in  Charleston,  So.  Cbirolina,  on  board  a  British  vessel,  taken  as  prize  by 
the  said  privateer. 

As  I  have  received  orders  to  proseaite,  in  every  instance,  those  who  commit  breaches  of 
the  neutrality,  declared  to  exist  on  the  part  of  the  United  States,  during  the  present  war  be- 
tween the  European  powers,  it  is  my  duty  to  request,  that  you  will  be  pleased  to  summon 
Mr.  Lewis  Deblois  to  appear  before  you,  and  if  he  verified  the  above  information  upon  oath, 
to  issue  your  warrant  for  apprehending  the  said  Gideon  Henfield,  in  order  that  he  may  be 
dealt  with  according  to  law. 

Yours,  &&, 

W.  RAWLE. 

17  May,  1793. 


The  following  paper  was  certified  from  the  Department  of  State  to  be  used  on  the  trial. 

Marmt  FrangatM. — Libertl,  EgalUi. — jSu  nam  de  la  R^mhKqut  Franffoite, 

Le  Conseil  Ex^cutif  provisoire  de  la  Republique  Fran^aise  permet,  par  les  pr^sentes,  k 
de  faire  armer  et  ^quipper  en  guerre  un  nomm^  le  du  port  de 

tonneaax,  on  environ,  actuellement  au  port  de  ,  avec  tel  nombre  de  canons,  boulets, 

et  telle  quantity  de  poudres,  plombs,  et  autres  munitions  de  guerre  et  vivres  qu'ii  jugera 
neoesMiirc  pour  le  mettre  en  ^tat  de  courir  sur  les  pirates,  forbans,  gens  sans  aveuj  et  gen6- 
ralement  sur  tous  les  eunemis  de  la  Republique  Fran9aise,  en  quelque  lieu  qu'il  pourra  les 
renc-ontrer,  de  les  prendre  et  amener  prisonniers  avec  leurs  navires,  armes,  et  autres  objets 
dont  lis  seront  taisis,  i  la  charge,  par  ledit  de  se  conformer  aux  Ocdonnances  de  la 

>Iarine,  aux  Lois  d^r^t^s  par  les  Repr^ntans  du  Peuple  Fran9aid,  et  notamment  k  Parti- 
cle IV.  de  la  Loi  du  31  Janvier,  concernant  le  nombre  d'hommes  devant  former  son  Equi- 
page, de  faire  enregistrer  les  primes  Lettres  au  Bureau  des  Classes  Ju  lieu  de  son  depart, 
d'y  d«fK}ser  un  r6le,  signE  et  certifiE  de  lui,  contenant  les  noms  et  sumoms,  ftge,  lieu  de 
naissance  et  demeure  des  gens  de  son  ^uipage,  et  k  son  retour,  de  faire  son  rapport  par- 
devant  I'Officier  chargE  de  TAdministration  des  lasses,  de  ce  qui  se  sera  passE  pendant  son 
Voyage. 

Le  Conseil  Ex^tif  provisoire  requiert  tons  Peuples,  amis  et  allies  de  la  Republique  Fran* 
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must  sway  and  rule  supreme  in  our  republic.  It  is  in  obedience  to  their 
will,  and  in  pursuance  of  their  authority,  that  this  court  is  now  to  dis* 
pense  their  justice  in  this  district ;  and  thej  have  made  it  your  duty, 
gentlemen,  to  inquire  whether  any  and  what  infractions  of  their  laws 
have  been  committed  in  this  district,  or  on  the  seas,  by  persons  in  or 
belonging  to  it.  Proceed,  therefore,  to  inquire  accordingly,  and  to  pre- 
sent such  as  either  have,  or  shall  come  to  your  knowledge. 

That  you  may  perceive  more  clearly  the  extent  and  objects  of  your 
inquiries,  it  may  be  proper  to  observe,  that  the  laws  of  the  United 
States  admit  of  being  classed  under  three  heads  of  descriptions. 

1st.  All  treaties  made  under  the  authority  of  the  United  States. 

2d.  The  laws  of  nations. 

8dly.  The  constitution,  and  statutes  of  the  United  States. 

Treaties  between  independent  nations,  are  contracts  or  bargains 
which  derive  all  their  force  a.nd  obligation  from  mutual  consent  and 
agreement;  and  consequently,  when  once  fairly  made  and  properly 
concluded,  cannot  be  altered  or  annulled  by  one  of  the  parties,  without 
the  consent  and  concurrence  of  the  other.  Wide  is  the  difference  be- 
tween treaties  and  statutes — we  may  negotiate  and  make  contracts  with 
other  nations,  but  we  can  neither  legislate  for  them,  nor  they  for  us; 
we  may  repeal  or  alter  our  statutes,  but  no  nation  can  have  authority 
to  vacate  or  modify  treaties  at  discretion.  Treaties,  therefore,  neces- 
sarily become  the  supreme  law  of  the  land,  and  so  they  are  very  pro- 
perly declared  to  be  by  the  sixth  article  of  the  constitution. 

Whenever  doubts  and  questions  arise  relative  to  the  validity,  opera- 
tion or  construction  of  treaties,  or  of  any  articles  in  them,  those  doubts 
and  questions  must  be  settled  according  to  the  maxims  and  principles 
of  the  laws  of  nations  applicable  to  the  case. 

The  peace,  prosperity,  and  reputation  of  the  United  States^  will 
always  greatly  depend  on  their  fidelity  to  their  engagements;  and 
every  virtuous  citizen  (for  every  citizen  is  a  party  to  them)  will  concur 
in  observing  and  executing  them  with  honour  and  good  faith;  and  that, 
whether  they  be  made  with  nations  respectable  and  important,  or  with 
nations  weak  and  inconsiderable,  our  obligation  to  keep  our  faith  re- 
vise, et  leurs  agens,  de  donner  audit  loute  assistance,  passage  et  retraite  en  leurs  ports 
BTec  sondit  vaisseau  et  les  prises  qu'il  aura  pn  faire,  oi!rant  d'en  user  de  m^e  en  pareillet 
dfoonstances.  Mande  et  ordonne  aux  Commandans  des  BAtimens  de  I'Etat,  de  latsser  libre- 
ment  passer  ledit  avec  son  vaisseau  et  oeuz  qn'il  aura  pu  prendre  sur  renncmi,  et 
de  Ini  donner  secours  et  assistance. 

Ne  pourront,  les  pr^ntes,  servir  que  poor  mois  seutement,  k  compter  de  hi  date 

de  leur  enregistrement, 

En  fbi  de  quoi  le  onseil  Ex^tif  provisoire  de  la  R<SpubIique,  a  fiiit  signer  les  presentes 
Lettres  par  le  Ministre  de  la  Marine,  et  y  a  Ait  apposer  le  sceau  de  la  Republique. 

Donne  i  Paris  le  jour  du  mois  d  mil  sept  cent  Tan  de  la 

Republique  Fran^aise. 

Nul  (Sign^)    MONYES,  [L.  S.] 

Far  It  MiniMtn  dt  la  Marine, 

Pour  servir  remodel. 

(Sign^)      COTTBAU. 

Dtpartment  of  Stattj  to  wit : 
I  hereby  certify,  that  the  aforegoing  is  one  of  the  blank  forms  of  commissions,  issued  by 
the  French  Republic,  communicated  to  me  officially  by  the  Minister  of  France.     In  testi- 
mony whereof,  I  have  caused  fny  seal  of  office  to  be  hereto  affixed.    Given  under  my  hand, 
this  first  day  of  June,  1793. 

TH.  JEFFERSON* 
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^^  nation,  desirous  safely  to  enjoy  the  conveniences  of  neutrality,  is  in 
all  things  to  show  an  exact  impartiality  between  the  parties  at  war;  for 
should  he,  when  under  no  obligation,  favour  one  to  the  detriment  of  the 
other,  he  cannot  complain  of  being  treated  as  an  adherent  and  con- 
federate of  his  enemy,  of  which  no  nation  would  be  the  dupe  if  able  to 
resent  it." 

The  proclamation  is  exactly  consistent  with  and  declaratory  of  the 
conduct  enjoined  by  the  law  of  nations. 

It  is  worthy  of  remark  that  we  are  at  peace  with  all  these  bellige- 
rent powers  not  Only  negatively  in  having  war  with  none  of  them,  but 
also  in  a  more  positive  and  particular  sense  by  treaties  with  four  of  them. 

By  the  first  article  of  our  treaty  with  France  it  is  stipulated  that 
*^  there  shall  be  a  firm,  inviolable  and  universal  peace,  and  true  and 
sincere  friendship  between  his  Most  Christian  Majesty,  his  heirs  and 
successors,  and  the  United  States ;  and  between  the  countries,  islands, 
cities  and  towns  situate  under  the  jurisdiction  of  his  Most  Christian 
Majestv  and  of  the  United  States,  and  the  people  and  inhabitants  of 
every  degree,  without  exception  of  persons  or  places." 

By  the  first  article  of  our  treaty  with  the  United  Netherlands,  it  is 
stipulated  that  "  there  shall  be  a  firm,  inviolable  and  universal  peace, 
and  sincere  friendship  between  their  High  Mightinesses,  the  Lords  and 
States  General  of  the  United  Netherlands  and  the  United  States  of 
America,  and  between  the  subjects  and  inhabitants  of  the  said  parties, 
and  between  the  countries,  islands  and  places  situate  under  the  juris- 
diction of  the  said  United  Netherlands  and  the  United  States  of  Ame- 
rica, their  subjects  and  inhabitants  of  every  degree,  without  exception 
of  persons  or  places." 

The  definitive  treaty  of  peace  with  Great  Britain  begins  with  great 
solemnity,  in  the  words  following :  "  In  the  name  of  the  most  holy  and 
undivided  Trinity."  By  the  seventh  article  of  this  treaty  it  is  stipulated 
that  'Hhere  shall  be  a  firm  and  perpetual  peace  between  his  Britannic 
Majesty  and  the  United  States,  and  between  the  subjects  of  the  one 
and  the  citizens  of  the  other." 

By  the  first  article  of  our  treaty  with  Prussia  it  is  stipulated  that 
**  there  shall  be  a  firm,  inviolable  ana  universal  peace  and  sincere  friend- 
ship between  his  Majesty,  the  King  of  Prussia,  his  heirs,  successors  and 
subjects  on  the  one  part,  and  the  United  States  of  America  and  their 
citizens  on  the  other,  without  exception  of  persons  or  places." 

By  the  laws  of  nations,  the  United  States,  as  a  neutral  power,  are 
bound  to  observe  the  line  of  conduct  indicated  by  the  proclamation 
towards  all  the  belligerent  powers,  and  that  although  we  may  have  no 
treaties  with  them.  But  with  respect  to  France,  the  United  Nether- 
lands, Great  Britain  and  Prussia,  the  before-mentioned  articles  in  our 
treaties  with  them,  create  additional  obligations,  to  wit :  all  those  ob- 
ligations which  result  from  express  compact  and  from  national  faith, 
mutually,  explicitly  and  solemnly  pledged.  Surely  no  engagements 
can  be  more  wise  and  virtuous  than  those  whose  direct  object  is  to 
maintain  peace  and  to  preserve  large  portions  of  the  human  race  from 
the  complicated  evils  incident  to  war.  While  the  people  of  other  nations 
do  no  violence  or  injustice  to  our  citizens,  it  would  certainly  be  crimi- 
nal and  wicked  in  our  citizens,  for  the  sake  of  plunder,  to  do  violence 
and  injustice  to  any  of  them* 
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The  President,  therefore,  has  with  great  propriety  declared  "  that 
the  duty  and  interest  of  the  United  States  require  that  they  should, 
with  sincerity  and  good  faith,  adopt  and  pursue  a  conduct  friendly  and 
impartial  towards  the  belligerent  powers." 

A  celebrated  writer  on  the  law  of  nations  very  justly  observes  that 
**as  nature  has  given  to  man  the  right  of  using  force  only  when  it  be- 
comes necessary  for  their  defence,  and  the  preservation  of  their  rights, 
the  inference  is  manifest  that  since  the  establishment  of  political  socie- 
ties, a  right  so  dangerous  in  its  exercise  no  longer  remains  with  private 
persons,  except  in  those  kind  of  rencontres,  where  society  cannot  pro- 
tect or  defend  them. 

"  In  the  bosom  of  society,  public  authority  decides  all  differences  of 
the  citizens,  represses*  violence  and  checks  the  impulse  of  revenge.  It 
would  be  too  dangerous  to  give  every  citizen  the  liberty  of  doing  him- 
self justice  against  foreigners,  as  every  individual  of  a  nation  might  in- 
volve it  in  a  war,  and  how  could  peace  be  preserved  between  nations  if 
it  was  in  the  power  of  every  man  to  disturb  it?  A  right  of  so  great 
moment,  the  right  of  judging  whether  a  nation  has  a  real  cause  of  com- 
plaint, whether  its  case  allows  of  using  force,,  and  having  recourse  to 
arms ;  whether  prudence  admits,  and  whether  the  welfare  of  the  State 
demands  it ;  this  right,"  he  says,  "  can  only  belong  to  the  body  of  the 
nation,  or  to  the  sovereign  its  representative.  It  is  doubtless  one  of 
those  without  which  there  ean  be  no  salutary  government." 

It  is  on  these  and  similar  principles  that  whoever  shall  render  him- 
self liable  to  punishment  or  forfeiture,  under  the  law  of  nations,  by 
committing,  aiding  or  abetting  hostilities  forbidden  by  his  country, 
ought  to  lose  the  protection  of  his  country  against  such  punishment  or 
forfeiture.  But  this  is  not  all,  it  is  not  sufficient  that  a  nation  should 
only  withdraw  its  protection  from  such  offenders,  it  ought  also  to  pro- 
secute and  punish  them.  The  same  writer  very  justly  remarks  that 
"  the  nation  or  sovereign  ought  not  to  suffer  the  citizens  to  do  any 
injury  to  the  subjects  of  another  State,  much  less  to  offend  the  State 
itself;  and  that  not  only  because  no  sovereign  ought  to  permit  those 
who  are  under  his  command  to  violate  the  precepts  of  the  law  of  nature 
which  forbids  all  injuries,  but  also  because  nations  ought  to  respect 
each  other,  to  abstain  from  all  abuse,  from  all  injury,  and,  in  a  word, 
from  everything  that  may  be  of  prejudice  to  others.  If  a  sovereign  who 
might  keep  his  subjects  within  the  rules  of  justice  and  peace,  suffers 
them  to  injure  a  foreign  nation,  either  in  its  body  or  its  members,  he 
does  no  less  injury  to  that  nation  than  if  he  injured  them  himself.  In 
short,  the  safety  of  the  State  and  that  of  human  society  require  this 
attention  from  every  sovereign.  If  you  let  loose  the  reins  of  your  sub- 
jects against  foreign  nations,  these  will  behave  in  the  same  manner  to 
you,  and  instead  of  that  friendly  intercourse  which  nature  has  estab- 
lished between  all  men  we  should  see  nothing  but  one  nation  robbing 
another.*' 

The  respect  which  every  nation  owes  to  itself  imposes  a  duty  on  its 
government  to  cause  all  its  laws  to  be  respected  and  obeyed,  and  that 
not  only  by  its  proper  citizens,  but  also  by  those  strangers  who  may 
visit  and  occasionally  reside  within  its  territories.  There  is  no  princi- 
ple better  established  than  that  all  strangers  admitted  into  a  country, 
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are,  during  their  residence,  subject  to  the  laws  of  it ;  and  if  they  vio- 
late the  laws  thej  are  to  be  punished  according  to  the  laws ;  the  de- 
sign of  pains  and  penalties  being  to  render  the  laws  respected  and  to 
maintain  order  and  safety.  Hence,  it  follows  that  the  subjects  of  bel- 
ligerent powers  are  bound,  while  in  this  country,  to  respect  the  neu- 
trality of  it,  and  are  punishable  in  common  with  our  own  citizens  for 
violations  of  it,  within  the  limits  and  jurisdiction  of  the  United  States, 

It  is  to  be  remembered,  that  ^very  nation  is,  and  ought  to  be,  per- 
fectly and  absolutely  sovereign  within  its  own  dominions,  to  the  entire 
exclusion  of  all  foreign  power,  interference  and  jurisdiction,  whether 
attempted  by  a  foreign  prince,  or  by  his  subjects,  with  or  without  his 
order.  ^'  It  is  a  manifest  consequence  of  the  liberty  and  independence 
of  nations,  that  all  of  them  have  a  right  to  be  governed  as  they  think 
proper,  and  that  none  have  the  least  authority  to  interfere  in  the  go- 
vernment of  another  State.  Of  all  the  rights  that  can  belong  to  a  nation, 
sovereignty  is  doubtless  the  most  precious,  and  that  which  others  ought 
the  most  scrupulously  to  respect,  if  they  would  not  do  it  an  injury." 

These  are  general  principles — the  laws  to  which  they  apply  are 
numerous,  and  need  not  be  particularized  in  detailr— on  the  present 
occasion,  it  will  be  sufficient  to  lead  your  attention  to  one  or  two,  which 
will  serve  to  explain  the  reason  and  extent  of  these  principles. 

"  The  right  of  levying  soldiers  is  a  sovereign  right  belonging  only 
to  the  nation.  No  foreign  power  can  lawfully  exercise  it  without  per- 
mission, nor  without  previous  permission  can  such  attempts  be  other- 
wise regarded,  than  as  improper  interferences  with  the  sovereignty  of 
the  country ;  on  this  head  the  law  of  nations  is  explicit.     It  declares, 

^^  That  the  right  of  levying  soldiers  belongs  solely  to  the  nation : 
this  important  power  is  the  appendage  of  the  sovereign ;  it  makes  a 
part  of  the  supreme  prerogative.  No  person  is  to  enlist  soldiers  in  a 
foreign  country  without  the  permission  of  the  sovereign.  They  who 
undertake  to  enlist  soldiers  in  a  foreign  country,  without  the  sovereign's 
permission,  or  alienate  the  subjects  of  another,  violate  one  of  the  most 
sacred  rights  both  of  the  prince  and  the  State ;  it  is  a  crime  punished 
with  ^reat  severity  in  every  policied  State.  Foreign  recruiters  are 
hanged  immediately,  and  very  justly,  as  it  is  not  to  be  presumed,  that 
their  sovereign  ordered  them  to  commit  the  crime;  and  if  he  did,  they 
ought  not  to  have  obeyed  his  order,  their  sovereign  having  no  right  to 
command  what  is  contrary  to  the  law  of  nature ;  usually  they  who 
have  practised  seduction  only  are  severely  punished.  But  if  it  appears 
that  they  acted  by  order  of  the  sovereign,  such  a  proceeding  in  a  foreign 
sovereign  is  justly  considered  as  an  injury,  and  as  a  sufficient  cause 
for  declaring  war  against  him,  unless  he  condescends  to  make  suitable 
reparation.*' 

From  the  observations  which  have  been  made,  this  conclusion  ap- 
pears to  result,  viz. :  That  the  United  States  are  in  a  state  of  neutrality 
relative  to  all  the  powers  at  war,  and  that  it  is  their  duty,  their  interest, 
and  their  disposition  to  maintain  it :  that,  therefore,  they  who  commit, 
aid,  or  abet  hostilities  against  these  powers,  or  either  of  them,  offend 
against  the  laws  of  the  United  States,  and  ought  to  be  punished ;  and 
consequently,  that  it  is  your  duty,  gentlemen,  to  inquire  into  and  pre- 
sent all  such  of  these  offences,  as  you  shall  find  to  have  been  committed 
irithin  this  district. 
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What  acts  amount  to  committing^  or  aiding,  or  abetting  hostilities, 
must  be  determined  by  the  laws  and  approved  practice  of  nation?,  and 
by  the  treaties  and  other  laws  of  the  United  States  relative  to  such 
cases.  I  doubt  the  expediency  of  anticipating  such  cases,  and  endea- 
vouring now  to  distinguish  acts  which  do,  from  others  which  do  not, 
involve  the  criminality  in  question.  Singular  cases  may  arise. — If,  in 
the  course  of  your  inquiries,  you  should  experience  difficulties,  the 
Attorney  General  and,  if  necessary,  the  court,  will  assist  you. 

Before  I  dismiss  this  subject,  it  ^cannot  be  improper  to  remark,  that 
a  state  of  neutrality  leaves  us  perfectly  at  liberty  to  exercise  every 
humane,  benevolent,  and  friendly  office  towards  th^  powers  at  war  and 
their  subjects;  and  to  continue  our  usual  commerce  with  them,  except- 
ing only  those  offices  and  that  kind  of  trade,  which  may  be  designed 
and  calculated  to  give  to  one  party  a  military  preponderancy  to  the 
detriment  of  the  others.  While  we  contemplate  with  anxiety  and  regret 
the  desolation  and  distress  which  a  war  so  general  and  so  inflamed  will 
probably  spread  over  more  than  one  country,  let  us  with  becoming 
gratitude  wisely  estimate  and  cherbh  the  peace,  liberty,  and  safety  with 
which  the  Divine  Providence  has  been  pleased  so  liberally  to  bless  us. 
By  the  favour  of  Heaven,  we  this^day  enjoy  a  degree  of  prosperity  un- 
known to  any  other  nation  in  the  world — -let  it  be  among  our  enjoy- 
ments to  render  our  happiness  instrumental  in  alleviating  the  misfor- 
tunes to  which  many  have  already  been,  and  more  will  yet  be,  reduced 
by  those  national  contentions — in  a  word — let  us  be  faithful  to  all — kind 
to  all — but  let  us  also  be  just  to  ourselves. 

The  people  of  the  United  States  have  exhibited  too  many  proofs  of 
virtue  and  intelligence,  to  leave  room  to  doubt  their  continuing  to  be  so 
guided  by  their  usual  integrity  and  good  sense — but  in  every  nation 
individuals  will  always  be  found  who,  impelled  by  avarice  or  ambition, 
or  by  both,  will  not  hesitate  to  gratify  those  passions  at  the  expense  of 
the  blood  and  tears  even  of  those  who  are  free  from  blame.  Such 
men  are  to  be  restrained  only  by  fear  of  punishment.  There  is,  how- 
ever, another  consideration  connected  with  the  subject  which  merits 
much  attention.  It  is  natural  in  all  contests,  even  for  the  best  men,  to 
take  sides,  and  wish  success  to  one  party  in  preference  to  the  other, 
our  wishes  and  partialities  becoming  inflamed  by  opposition,  often  cause 
indiscretions,  and  lead  us  to  say  and  to  do  things  that  had  better  have 
been  omitted.  It  is  not  certain  that  the  irritability  of  the  belligerent 
powers,  combined  with  some  indiscretions  on  our  part,  will  not  involve 
us  in  war  with  some  of  them. 

Prudence  directs  us  to  look  forward  to  such  an  event,  and  to  endea- 
vour not  only  to  avert,  but  also  to  be  prepared  for  it.  Among  our  pre- 
parations, there  can  be  none  more  important  than  union  and  harmony 
among  ourselves.  It  is  very  desirable,  that  such  an  event  do  not  find 
us  divided  into  parties,  and  particularly  into  parties  in  favour  of  either 
foreign  nation.  Should  this  be  the  case,  our  situation  would  be  dan- 
gerous as  well  as  disgraceful.  While  blessed  with  union  in  sentiments 
an«l  measures  relative  to  national  objects,  we  shall  have  little  to  fear ; 
and,  therefore,  it  is  sincerely  to  be  wished  that  our  citizens  will  cheer- 
fully and  punctually  do  their  duty  to  every  other  nation,  but  at  the 
same  time  carefully  avoid  becoming  partisans  of  any  of  them. 
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There  is  not  a  history  of  any  nation  which  does  not  record  the  mis- 
chiefs they  experienced  from  such  parties,  and  they  rarely  present  us 
with  an  instance  of  a  nation  being  conquered  and  subjugated,  without 
the  detestable  aid  of  its  own  degenerate  or  deluded  citizens.  Nothing 
is  more  certain  than,  that  if  such  parties  should  arise  among  the  people, 
they  will  find  their  way  into  every  department  of  government,  and 
carry  distrust  and  discord  with  them — dark  and  dreary  would  then  be 
the  prospect  before  us,  and  we  should  in  vain  look  for  the  speedy  return 
of  those  happy  days,  when  the  government  was  peacefully,  wisely  and 
prosperously  administered,  under  the  care  and  auspices  of  a  patriot,  in 
whom  the  United  States  have  by  repeated  unanimity  in  their  suffrages, 
manifested  a  degree  of  confidence,  no  less  reputable  to  their  own  wisdom 
and  virtue  than  to  his. 

But,  if  neither  integrity  nor  prudence  on  our  part  should  prove  suf- 
ficient to  shield  us  from  war,  we  may  then  meet  it  with  fortitude,  and 
a  firm  dependence  on  the  Divine  protection;  whenever  it  shall  become 
impossible  to  preserve  peace  by  avoiding  offences,  it  will  be  our  duty  to 
refuse  to  purchase  it  by  sacrifices  and  humiliations,  unworthy  of  a  free 
and  magnanimous  people,  either  to  demand  or  submit  to.  The  subject 
presented  by  the  proclamation,  appeared  to  me  to  be  highly  interesting, 
and  I  thought  it  useful  to  treat  it  with  much  plainness,  as  well  as  lati- 
tude. I  was  aware  that  I  was  treading  on  delicate  ground;  but  as  the 
path  of  my  duty  led  over  it,  it  was  incumbent  on  me  to  proceed. 

On  the  third  branch  of  the  laws  of  the  United  States,  viz:  their  con- 
stitution and  statutes,  I  shall  be  concise. 

Here,  also,  one  great  unerring  principle,  viz:  the  will  of  the  people, 
will  take  the  lead. 

The  people  of  the  United  States,  being  by  the  grace  and  favour  of 
heaven,  free,  sovereign  and  independent,  had  a  right  to  choose  the  form 
of  national  government  which  they  should  judge  most  conducive  to 
their  happiness  and  safety.  They  have  done  so,  and  have  ordained 
and  established  the  one  which  is  specified  in  their  great  and  general 
compact  or  constitution — a  compact  deliberately  formed,- maturely  con- 
sidered, and  solemnly  adopted  and  ratified  by  them.  There  is  not  a 
word  in  it  but  what  is  employed  to  express  the  will  of  the  people  ;  and 
what  friend  of  his  country,  and  the  liberties  of  it,  will  say  that  the  will 
of  the  people  is  not  to  be  observed,  respected  and  obeyed?  To  this 
general  compact  every  citizen  is  a  party,  and  consequently,  every  citi- 
zen is  bound  by  it.  To  oppose  the  operation  of  this  constitution  and 
of  the  government  established  by  it,  would  be  to  violate  the  sovereignty 
of  the  people,  and  would  justly  merit  reprehension  and  punishment. 

The  statutes  of  the  United  States,  constitutionally  made,  derive  their 
obligation  from  the  same  source,  and  must  bind  accordingly.  Happy 
would  it  be  for  mankind,  and  greatly  would  it  promote  the  cause  of  liberty 
and  the  equal  rights  of  men,  if  the  free  and  popular  government  which 
from  time  to  time  may  result,  should  be  so  constructed,  so  balanced, 
BO  organized  and  administered,  as  to  be  evidently  and  eminently  pro- 
ductive of  a  higher  and  more  durable  degree  of  happiness  than  any  of 
the  other  forms.  It  is  not  sufficient  to  tell  men  by  a  bill  of  rights,  that 
they  are  free,  that  they  have  equal  rights,  and  that  they  are  entitled  to  be 
protected  in  them;  men  will  not  believe  they  are  really  free,  while  they 
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by  France  as  a  cruiser  or  private  ship-of-ifar;  and  with  others  onboard 
that  schooner  did  capture  and  make  prize  of  several  ships  or  vesseb 
belonging  to  his  Britannic  Majesty,  and  otherwise  assist  in  an  hostile  man- 
ner in  annoying  the  commerce  of  the  subjects  of  his  said  Britannic  Ma- 
jesty, who  is  at  peace  with  the  United  States,  contrary  to  their  duty  as 
citizens  of  the  United  States. 

On  receiving  this  information  the  Judge  issued  his  warrant  for  appre- 
hending the  persons  against  whom  complaint  was  made,  that  they  might 
answer  for  their  doings  in  the  premises,  and  be  dealt  with  accordmg 
to  law. 

That  legal  piroceedings  in  this  and  some  other  business  might  be  had 
speedily,  one  of  the  Judges  of  the  Supreme  Court  of  the  United  States 
and  the  Judge  of  the  Pennsylvania  District  issued  their  warrant,  direct- 
ing that  on  this  day,  and  at  this  place  a  special  session  of  the  Circuit 
Court  for  this  District  should  be  held,  and  that  Grand  and  Traverse 
Jurors  should  be  summoned  to  attend  it.  As  the  Court  however  is  au- 
thorized generally  to  try  criminal  causes,  if  any  other  crimes  or  offences 
cognizable  in  it  be  laid  before  you  or  are  in  your  knowledge,  it  is  your 
duty  to  present  them.  But  to  the  business  to  which  you  have  been  par- 
ticularly called,  and  to  articles  intimately  connected  with  it,  I  shall 
confine  the  remarks  which  I  have  to  give  you  in  charge. 

I  introduce  them  by  noticing,  with  pleasure,  the  near  and  endearing 
relation  between  the  freedom  and  the  dignity  of  man.  In  governments 
unfavourable  to  both,  treaties  and  the  construction  of  treaties  are  num- 
bered among  the  arcana  imperii,  the  secrets  of  empire,  enclosed  within 
the  cabinets  of  princes  and  secluded  from  the  judgment  of  the  citizens, 
whose  lives  and  fortunes  however  they  chiefly  affect ;  under  our  national 
Constitution,  treaties  compose  a  portion  of  the  public  and  supreme  law 
of  the  land,  and  for  their  construction  and  enforcement  are  brought 
openly  before  the  tribunals  of  our  country.  Of  those  tribunals  Juries 
form  an  essential  part;  under  the  construction  given  by  those  Juries, 
treaties  will  suffer  neither  in  their  importance  nor  in  their  sanctity. 

Sapientissima  res  tempus — says  the  profound  Bacon  in  one  of  his 
aphorisms,  concerning  the  augmentation  of  the  sciences — time  is  the 
wisest  of  things.  If  the  qualities  of  the  parent  may  be  expected  in 
the  offspring,  the  common  law,  one  of  the  noblest  births  of  time,  may 
be  pronounced  the  wisest  of  laws. 

This  expression,  says  a  great  lawyer.  Finch  on  Law,  74,  75,  is  not 
new  and  strange,  or  barbarous  and  peculiar  to  England.  It  is  the 
proper  term  for  other  laws  also.  Euripides  mentions  the  common  laws 
of  Greece  ;  and  Plato  defines  common  law  to  be  that,  which  being 
taken  up  by  the  common  consent  of  a  country,  is  called  law.  In 
another  place  the  same  illustrious  philosopher  names  it  the  golden  and 
sacred  rule  of  reason  which  we  call  common  law. 

To  the  common  law  of  England,  however,  the  phrase  is  often  pecu- 
liarly appropriated.  Of  this  common  law,  the  antiquity  is  unquestion- 
ably very  high.  But  the  precise  era  of  its  commencement,  and  the 
several  springs  from  which  it  originally  flowed,  it  is  very  difficult,  if  not 
altogether  impracticable  to  trace.  One  reason  for  this  may  be  drawn 
from  the  very  nature  of  a  system  of  common  law.  As  it  is  accommo- 
dated to  the  situation  and  circumstances  of  the  people ;  and  as  that 
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that  law  in  its  full  extent  is  adopted  by  her.     The  infractions  of  that 
law  form  a  part  of  her  code  of  criminal  jurisprudence.  4  Bloc.  Com,  67- 

In  our  present  business,  gentlemen,  this  great  subject  deserves  a  full 
and  a  pointed  illustration.  Such  as  it  is  in  mj  power,  on  a  short  no- 
tice, to  give,  I  now  proceed  to  lay  before  you. 

The  law  of  nature  when  applied  to  States  or  political  societies,  re- 
ceives a  new  name,  that  of  the  law  of  nations.  But  though  it  receives 
a  new  appellation,  it  retains  unimpaired  its  qualities  and  its  powers. 
The  law  of  nations  as  well  as  the  law  of  nature,  is  of  obligation  indis- 
pensable. The  law  of  nations  as  well  as  the  law  of  nature  is  of  ^'origin 
divine.*' 

There  are,  it  is  true,  laws  of  nations — perhaps  it  is  to  be  wished  that 
they  were  designated  by  another  name — there  are  laws  of  nations  which 
are  founded  altogether  on  human  consent;  of  this  kind  are  national 
treaties.  But  the  municipal  laws  of  a  State  are  not  more  distinct  from 
the  law  of  nature  than  those  consentual  laws  of  nations  are  in  their 
source  and  power  distinct  from  the  law  of  nations  properly  so  called. 
Indeed  those  consentual  laws  of  nations  are  not  less  controlled  by  the 
law  of  nations  properly  so  called,  than  municipal  laws  are  controlled 
by  the  law  of  nature.  The  law  of  nations  is  the  law  of  states  and  sove- 
reigns. On  states  and  sovereigns  it  is  obligatory  in  the  same  manner 
and  for  the  same  reasons,  as  the  law  of  nature  is  obligatory  upon  indi- 
viduals.    Universal  and  unchangeable  is  the  obligation  of  both. 

How  great,  how  important,  how  interesting  are  these  truths!  They 
announce  to  a  free  people  how  solemn  their  duties  are!  If  a  practical 
knowledge  and  a  just  sense  of  those  duties  were  diffused  universally 
among  the  citizens,  how  beneficial  and  lasting  would  the  fruits  be! 

It  seems  to  have  been  thought  that  the  law  of  nations  respects  and 
regulates  their  conduct  only  in  their  intercourse  with  each  other.  A 
very  important  branch  of  this  law  containing  the  duties  which  a  nation 
owes  to  itself,  has  in  a  great  measure  escaped  attention. 

Of  a  state,  as  well  as  of  an  individual,  self-preservation  is  a  primary 
duty. 

To  love  and  to  deserve  an  honest  fame  is  another  duty  of  a  state  as 
well  as  of  a  man.  To  a  state  as  well  as  to  a  man,  reputation  is  a  valu- 
able and  an  agreeable  possession.  It  represses  hostility  and  secures 
esteem. 

In  transactions  with  other  nations,  the  dignity  of  a  state  should  never 
be  permitted  to  suffer  the  smallest  diminution. 

Need  it  be  mentioned  here,  that  happiness  is  the  centre  to  which 
states  as  well  as  men  are  universally  attracted!  To  consult  its  own 
happiness,  therefore,  is  the  duty  of  a  nation. 

When  men  have  formed  themselves  into  a  political  society,  they  may 
reciprocally  enter  into  particular  engagements  and  contract  new  obli- 
gations in  favour  of  the  community  or  of  its  members.  But  they  can- 
not, by  this  union,  discharge  themselves  from  any  duties  which  they 
previously  owed  to  those  who  form  a  part  of  the  political  association. 
Under  all  the  obligations  due  to  the  universal  society  of  the  human 
race,  the  citizens  of  a  state  still  continue.  To  this  universal  society  it 
is  a  duty  that  each  nation  should  contribute  to  the  welfare,  the  per- 
fection and  the  happiness  of  the  others. 
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If  SO,  the  first  degree  of  this  duty  is  to  do  no  injury.  Among  states 
as  well  as  among  men,  justice  is  a  sacred  law.  This  sacred  law  pro- 
hibits one  state  from  exciting  disturbances  in  another,  from  depriving 
it  of  its  natural  advantages,  from  calumniating  its  reputation,  from 
seducing  its  citizens,  from  debauching  the  attachment  of  its  allies,  from 
fomenting  or  encouraging  the  hatred  of  its  enemies.    VaL  127. 

But  nations  are  not  only  prohibited  from  doing  evil,  they  are  also 
commanded  to  do  good  to  one  another.  On  states  as  well  as  individuals 
the  duties  of  humanity  are  strictly  incumbent;  what  each  is  obliged  to 
perform  for  others,  from  others  it  is  entitled  to  receive.  Hence  the 
advantage  as  well  as  the  duty  of  humanity. 

It  may  be  uncommon,  but  it  is  unquestionably  just  to  say,  that  nations 
ought  to  love  one  another.  From  the  pure  source  of  benevolence  the 
offices  of  humanity  ought  to  flow. 

By  a  nation  these  enlarged  and  elevated  virtues  should  be  cultivated 
irith  peculiar  assiduity  and  ardour ;  of  an  individual,  however  generous 
his  diisposition  may  be,  the  sphere  of  exertion  is  frequently  narrow;  but 
of  a  nation  this  sphere  is  comparatively  boundless.  By  exhibiting  a 
glorious  example  in  her  constitution,  in  her  laws,  and  in  the  adminis- 
tration of  her  constitution  and  laws,  she  may  diffuse  instruction,  she 
may  diffuse  reformation,  she  may  diffuse  happiness  over  the  whole  terres- 
trial globe. 

These  maxims  of  national  law,  though  the  sacred  precepts  of  nature, 
ind  of  nature's  God,  have  been  too  often  unknown  and  unacknowledged 
by  nations.  Even  where  they  have  been  known  and  acknowledged, 
their  calm  still  voice  has  been  drowned  by  the  clamours  of  ambition  and 
by  the  thunder  of  war. 

Is  it  then  unnecessary  or  improper  here  to  say,  peace  should  be 
deemed  the  basis  of  the  happiness  of  nations,  ''peace  on  earth!''  This 
is  a  patriotic  as  well  as  an  angelic  wish. 

But  with  war  and  rumours  of  war  our  ears  in  this  imperfect  state 
of  things  are  still  assailed. 

Into  this  unnatural  state  ought  a  nation  to  suffer  herself  to  be  drawn 
without  her  own  act,  or  the  act  of  him  or  them,  to  whom  for  this  purpose 
Khe  has  delegated  her  power  ? 

Into  this  unnatural  state  should  a  nation  suffer  herself  to  be  drawn 
by  the  unauthorized,  nay  by  the  unlicensed  conduct  of  any  of  her 
citizens? 

These,  gentlemen,  are  questions  to  which  you  are  now  called  to  give 
the  closest  and  deepest  attention. 

That  a  citizen,  who  in  our  state  of  neutrality,  and  without  the 
authority  of  the  nation,  takes  an  hostile  part  with  either  of  the  belli- 
gerent powers,  violates  thereby  his  duty,  and  the  laws  of  his  country, 
is  a  position  so  plain  as  to  require  no  proof,  and  to  be  scarcely  suscep- 
tible of  a  denial. 

Under  the  treaty  of  amity  and  commerce  between  the  United  States 
and  France,  it  may  be  made  a  question,  whether  the  privateers  of  that 
power  have  a  right  to  "fit  out  their  ships  in  our  ports." 

This  question  arises  from  the  twenty-second  article  of  that  treaty. 
"It  shall  not  be  lawful  for  any  foreign  privateers,  not  belonging  to  the 
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subjects  of  his  most  Christian  majesty,  nor  citizens  of  tbe  United  States, 
who  have  commissions  from  any  other  prince  or  state  in  enmity  with 
either  nation  to  fit  out  their  ships  in  the  ports  of  either  the  one  or  the 
other  of  the  aforesaid  parties." 

It  may  be  alleged,  that  this  prohibition  against  fitting  the  ships  of 
privateers  belonging  to  any  other  nation  implies  a  permission  to  fit  the 
ships  of  privateers  belonging  to  France. — But  this  inference  cannot 
justly  be  drawn.  If,  by  a  promise  made  to  one  person,  I  restrain  my- 
self from  lending  money  to  any  others,  I  am  not  surely  by  that  restrain- 
ing engagement,  obliged  to  lend  my  money  to  him.  It  may  be  conve- 
nient, it  may  be  necessary  for  me  to  reserve  its  application  exclusively 
for  my  own  purposes.  In  the  same  manner,  by  a  stipulation,  that  in* 
war  between  France  and  Britain,  we  will  not  lend  the  use  of  our  ports 
to  the  privateers  of  the  latter,  we  are  by  no  means  obliged  to  lend  it 
to  those  of  the  former.  It  may  be  convenient,  it  may  be  necessary  for 
us  to  refuse  it  to  both. 

True  it  is,  that  by  the  treaty  we  are  obliged  to  refuse  it  to  Britain, 
and  this  to  one  of  the  parties  was  probably  an  important  object.  But 
it  remains  in  our  option  whether  we  will  or  will  not  grant  it  to  France, 

Both  the  nations  which  made  this  treaty,  might  have  the  most  unex- 
ceptionable, nay,  the  most  commendable  motives  for  reserving  to  them- 
selves this  option.  France,  particularly,  might  have  the  strongest 
reasons  for  refusing  to  bind  herself,  at  all  events,  to  permit  even  the 
United  States  to  fit  out  in  her  ports  privateers  against  any  nation 
however  imited  to  her  by  compact,  with  which  the  United  States  might 
be  at  war. 

This  option,  perhaps  with  France  a  favourite  one,  each  of  the  par- 
ties to  the  treaty  reserved  the  power  of  making.  This  option  our 
nation,  or  its  Representatives  for  that  purpose,  have  not  yet  made. 
This  option  private  citizens  are  certainly  unauthorized  and  unwarranted 
to  make.  Private  citizens,  therefore,  assisting  in  a  business  of  this 
kind,  offend  the  law,  and  for  their  offences  are  amenable  to  the  justice 
of  the  nation.  If  you  know  of  any  such,  it  is  your  duty  to  present 
them  here. 

In  some  instances  citizens  may  be  accountable  for  the  conduct  of 
their  nation.  In  other  instances  the  nation  may  be  accountable  for  the 
conduct  of  its  citizens. 

It  is  impossible  indeed  that  even  in  the  best  regulated  state,  the 
government  should  be  able  to  superintend  the  whole  behaviour  of  all 
the  citizens  and  to  restrain  them  within  the  precise  limits  of  duty  and 
obedience,  Vat.  144;  it  would  be  unjust,  therefore,  immediately  to 
impute  to  the  nation  the  faults  or  offences  which  its  members  may  com- 
mit. In  every  state,  disorderly  citizens  are  unhappily  to  be  found. 
Let  such  be  held  responsible,  when  they  can  be  rendered  amenable  for 
the  consequences  of  their  crimes  and  disorders. 

If  the  offended  nation  have  the  criminal  in  its  power,  it  may  without 
difiiculty  punish  him,  and  oblige  him  to  make  satisfaction.    Vat.  145. 

When  the  offending  citizen  escapes  into  his  own  country,  his  nation 
should  oblige  him  to  repair  the  damage,  if  reparation  can  be  made,  or 
should  punish  him  according  to  the  measure  of  his  offence.  Vat,  75. 
£ur.E.U80.    4^8^.68,69. 
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If  the  nation  refuse  to  do  either,  it  renders  itself  in  some  measure 
an  accomplice  in  the  guilt,  and  becomes  responsible  for  the  injury. 
VaL  145.  ,  ^ 

To  what  does  this  responsibility  lead?  To  reprisal  certainly,  Vat  251, 
and  if  so,  probably  to  war.    Vat.  2.  4  BL  Com.  68,  69. 

And  should  the  fortunes  or  the  lives  of  millions  be  placed  in  either 
of  those  predicaments  by  the  conduct  of  one  citizen,  or  of  a  few  citi- 
zens? VaL  2,  89.  Humanity  and  reason  say  no.  The  constitution 
of  the  United  States  says  no.   Vat.  2,  89. 

B^  that  constitution,  many  great  powers  are  vested  in  the  first  ex- 
ecutive magistrate:  others  are  vested  in  him,  ^^by  and  with  the  advice 
and  consent  of  the  senate."  But  neither  he,  nor  he  and  they  in  con- 
iunction,  can  lift  up  the  sword  of  the  United  States.  Congress  alone 
iiave  power  to  decfaire  war,  and  to  '^grant  letters  of  marque  and  re- 
prisal." 

Who  indeed  should  have  the  power  to  declare  war  but  these,  as  the 
hnmediate  representatives  of  those  who  must  furnish  the  blood  and 
treasare  apon  which  war  depends? 

With  regard  to  this  very  interesting  power,  the  constitution  of  the 
United  States  renews  the  principles  known  and  practised  in  England 
before  the  conquest. 

This  indeed  may  be  reckoned  one  of  the  chief  differences  between  the 
government  of  the  Saxons  and  that  of  the  Normans.  In  the  former,  the 
power  of  peace  and  war  was  invariably  possessed  by  the  Wittenagemote, 
Millar  an  Eng.  Con.  305,  and  was  regarded  as  inseparable  from  the  allo- 
dial condition  of  its  members.  In  the  latter,  it  was  transferred  to  the 
king;  and  this  branch  of  the  feudal  system,  which  was  accommodated 
perhaps  to  the  depredations  and  internal  commotions  prevalent  in  that 
rade  period,  has  remained  in  subsequent  ages,  when  from  a  total  change 
of  manners,  the  circumstances  by  which  it  was  recommended,  have  no 
longer  any  existence. 

There  is,  by  the  way,  a  pleasure  in  reflecting  on  such  important  reno- 
vations of  the  venerable  Saxon  government;  and  in  discovering  that 
our  national  constitution  is  rendered  illustrious  by  the  antiquity,  as  well 
as  by  the  excellence  of  some  of  its  leading  principles. 

The  principle  now  under  our  view  was  urged  as  one  reason  why  this 
constitution  should  be  adopted  by  Pennsylvania:  if  urged  with  pro- 
priety then,  it  may  be  urged  with  propriety  now.  For  what  was  then 
adopted,  ought  now  to  be  supported. 

"This  system  will  not  hurry  us  into  war.  It  is  calculated  to  guard 
against  it.  It  will  not  be  in  the  power  of  a  single  man  or  a  single 
body  of  men  to  involve  us  in  such  distress.  For  the  important  power 
of  declaring  war  is  vested  in  the  legislature  at  large. — This  declara- 
tion must  be  made  with  the  concurrence  of  the  House  of  Representatives. 

"From  this  circumstance  we  may  draw  a  certain  conclusion,  that 
nothing  but  our  national  interest  will  draw  us  into  a  war.  I  cannot  for- 
bear on  this  occasion,  the  pleasure  of  mentioning  to  you  the  sentiments 
of  the  great  and  benevolent  man,  whose  works  I  have  already  quoted 
(Mr.  Neckar),  who  has  addressed  this  country  in  language  important  and 
applicable,  in  the  strictest  manner,  to  its  situation,  and  to  the  present 
subject.  Speaking  of  war,  and  the  great  caution  that  all  nations  ought 
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to  use,  in  order  to  avoid  its  calamities — "And  you,  rising  nation,"  says 
he,  "whom  generous  efforts  have  freed  from  the  yoke  of  Europe!  Lat 
the  universe  be  struck  with  still  greater  reverence  at  the  sight  of  the 
privileges  you  have  acquired,  by  seeing  you  continually  employed  for 
the  public  felicity.  Do  not  offer  it  as  a  sacrifice  at  the  unsettled  shrioe 
of  political  ideas,  and  of  the  deceitful  combinations  of  warlike  ambition: 
avoid,  or  at  least  delay,  participating  in  the  passions  of  our  hemisphere; 
make  your  own  advantage  of  the  knowledge  which  experience  alone 
has  given  to  our  old  age,  and  preserve  for  a  long  term,  the  simplicity 
of  childhood;  in  short,  honour  human  nature  by  showing,  that  when 
left  to  its  own  feelings,  it  is  still  capable  of  those  virtues  that  maintain 
public  order,  and  of  that  prudence  which  ensures  public  tranquillity." 
Deb.  of  Conv.  of  Pennsylvania,  434. 

On  this  great  subject  of  peace  and  war,  the  voice  of  all  France 
is  reponsive  to  the  language  of  our  National  Constitution.  "  When  the 
interesting  question  was  before  her  national  assembly,  its  deliberations, 
we  are  told,  were  watched  with  anxiety  by  countless  thousands.  All 
Paris  was  in  agitation,  and  when  the  decree  was  pronounced,  that  the 
lives  and  fortunes  of  twenty-five  millions  of  men  should  not  be  at  the 
disposal  of  a  single  individual,  there  was  a  shout  of  acclamation  raised, 
which  reached  from  the  garden  of  the  Tuileries  to  the  extremest  pro- 
vince of  France." 

Can  we  believe,  for  a  moment,  that  this  generous  nation  would  wish 
to  bereave  us  of  a  security,  which  they  themselves  so  highly  and  so 
justly  prize? 

On  July  27,  1793,  the  following  indictment  was  returned  by  the 
Orand  Jury: — 

At  a  Special  Circuit  Court  of  the  United  States  for  the  Middle 
Circuit  and  the  Pennsylvania  District,  holden  at  the  City  of  Philadel- 
phia, in  the  District  aforesaid,  on  the  twenty-second  day  of  July,  in 
the  year  of  our  Lord  one  thousand  seven  hunared  and  ninety-three. 

The  Grand  Inquest  for  the  United  States,  in  the  Middle  Circuit  of 
the  said  United  States,  and  in  the  District  of  Pennsylvania,  upon  their 
respective  oaths  and  affirmations,  present — 

That,  whereas,  an  open  and  notoriously  public  war  for  a  long  time  hath 
been,  and  yet  is,  by  sea  and  by  land,  had,  carried  on,  and  prosecuted,  be- 
tween the  Republic  of  France  and  the  King  and  people  of  Prussia,  the 
King  and  people  of  Sardinia,  the  King  of  Hungary  his  subjects  and 
people,  the  King  and  people  of  Great  Britain,  and  the  States  General 
of  the  United  Netherlands  and  their  subjects,  during  all  which  time  a 
treaty  of  amity  and  commerce  was,  and  still  is,  in  force  between  the 
said  States  General  of  the  United  Netherlands  and  the  United  States 
of  America,  whereby  it  is,  among  other  things,  provided  that  there 
shall  be  a  firm,  inviolable,  and  universal  peace  and  sincere  friendship 
between  their  High  Mightinesses  the  Lords  the  said  States  General  of 
the  United  Netherlands  and  the  United  States  of  America,  and  be- 
tween the  subjects  and  inhabitants  of  the  said  parties,  and  between  the 
countries,  islands,  cities,  and  places  situated  under  the  jurisdiction  of 
the  said  United  Netherlands  and  the  said  United  States  of  America, 
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Aeir  sabjects  and  inhabitants  of  every  degree,  without  exception  of 
persons  or  places:  And,  whereas,  by  the  Gonstitution  ordained  and 
established  for  the  said  United  States  of  America  it  is,  among  other 
things,  provided  that  all  treaties  made,  or  which  shall  be  made  under 
the  authority  of  the  said  United  States,  shall  be  the  supreme  law  of 
the  land;  and,  whereas,  at  the  time  of  the  said  war,  by  virtue  of  a 
certain  commission  and  certain  letters  of  marque  and  reprisal  granted 
by  the  Republic  of  France,  a  certain  ship-of-war  called  the  Citizen 
Genet  was,  among  others,  set  out  and  equipped,  of  which  a  citizen  of 
the  said  Republic  of  France  was  commander,  with  several  other  French 
citizens,  to  the  number  of  fifty  persons,  in  a  warlike  manner,  to  take 
and  destroy  the  ships,  goods,  and  moneys  of  the  King  and  people  of 
Prussia,  the  King  and  people  of  Sardinia,  the  King  of  Hungary  his 
subjects  and  people,  and  the  King  and  people  of  Great  Britain,  and 
especially  of  the  United  Netherlands  and  the  subjects  thereof,  and 
against  them  to  wage  war  on  the  High  Seas,  and  within  the  jurisdic- 
tion of  this  Court, — Gideon  Henfield,  late  of  the  district  aforesaid, 
yeoman,  being  an  inhabitant  of  the  said  United  States  of  America, 
well  knowing  the  premises,  and  intending  and  contriving,  and  with  all 
his  strength  purposing  to  interrupt,  destroy,  and  break  the  said  firm,  in- 
violable and  universal  peace  and  sincere  friendship  aforesaid  between  the 
said  United  Netherlands  and  the  said  United  States  of  America,  on 
the  iSfth  day  of  May,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-three,  with  force  and  arms,  on  the  High  Seas,  and 
within  the  jurisdiction  of  this  Court,  unlawfully  and  maliciously  did 
interrupt,  destroy,  and  break  the  said  firm,  inviolable,  and  universal 
peace  and  sincere  friendship  between  the  said  United  Netherlands  and 
the  said  United  States  of  America;  and  that  he,  the  said  Gideon  Hen- 
field,  so  being  an  inhabitant  of  the  said  United  States  of  America,  on 
the  same  day  and  year  aforesaid,  on  the  High  Seas  aforesaid,  and 
within  the  jurisdiction  of  this  Court,  and  being  a  prize-master  on  board 
the  said  ship-of-war,  unlawfully  and  maliciously  sailed  and  cruised  to 
several  maritime  places  within  the  jurisdiction  aforesaid,  by  force  and 
arms  to  take  the  ships,  goods,  and  moneys  of  the  King  and  people  of 
Prussia,  the  King  and  people  of  Sardinia,  the  King  of  Hungary  his 
subjects  and  people,  the  King  and  people  of  Great  Britain,  and  espe- 
ciaUy  of  the  said  States  General  of  the  United  Netherlands,  to  the 
evil  example  of  all  others  in  like  case  offending,  against  the  treaty 
aforesaid,  against  the  laws  of  the  said  United  States  in  such  case  made 
and  provided,  against  the  said  Constitution  of  the  United  States  of 
America,  and  against  the  peace  and  dignity  of  the  said  United  States. 
And  the  grand  inquest  aforesaid,  upon  their  respective  oaths  and 
affirmations  aforesaid,  further  present: — That,  whereas,  an  open  and 
notoriously  public  war  for  a  long  time  hath  been,  and  yet  is,  by  sea 
and  by  land,  had,  carried  on,  and  prosecuted,  between  the  Republic  of 
France  and  the  King  and  people  of  Prussia,  the  King  and  j)eople  of 
Sardinia,  the  King  of  Hungary  his  subjects  and  people,  the  King  and 
people  of  Great  Britain,  and  the  States  General  of  the  United  Nether- 
lands and  their  subjects,  during  all  which  time  a  treaty  of  amity  and 
commerce  was,  and  still  is,  in  force  between  the  said  King  of  Prussia 
and  the  United  States  of  America,  whereby  it  is,  among  other  things, 
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provided  that  there  shall  be  a  firm,  iBviolable,  and  iiBiversal  peace  and 
sincere  friendship  between  His  Majesty  the  King  of  Pmssia,  his  heirs, 
successors,  and  subjects,  on  the  one  part,  and  tlie  said  United  States  of 
America  and  their  citizens  on  the  other,  without  exception  of  persons 
or  places :  And,  whereas,  by  the  constitution  ordained  and  established 
for  the  said  United  States  of  America  it  is,  among  other  things,  pro- 
vided that  all  treaties  made,  or  which  shall  be  made,  under  the  autho- 
rity of  the  said  United  States,  shall  be  the  supreme  law  of  the  land ; 
and,  whereas,  at  the  time  of  the  said  war,  by  virtue  of  a  certain  com- 
mission and  certain  letters  of  marque  and  reprisal  granted  by  the  Re- 
public of  France,  a  certain  ship-of-war,  called  the  Citizen  Genet,  was, 
among  others,  set  out  and  equipped,  of  which  a  citizen  of  the  said  Re- 
public? of  France  was  commander,  with  several  other  French  citizens, 
to  the  number  of  fifty  persons,  in  a  warlike  manner,  to  take  and  destroy 
the  ships,  goods,  and  moneys  of  the  King  and  people  of  Sardinia,  the 
King  of  Hungary  his  subjects  and  people,  the  King  and  people  of 
Great  Britain,  the  States  General  of  the  United  Netherlands  and  their 
subjects,  and  especially  of  the  King  and  people  of  Prussia,  and  against 
them  to  wage  war  on  the  High  Seas,  and  within  the  jurisdiction  of  this 
Court, — Gideon  Henfield,  late  of  the  district  aforesaid,  yeoman,  being 
an  inhabitant  of  the  said  United  States  of  America,  well  knowing  the 
premises,  and  intending  and  contriving,  and  with  all  his  strength  pur- 
posing to  interrupt,  destroy,  and  break  the  said  firm,  inviolable,  and 
universal  peace  and  sincere  friendship  aforesaid,  between  his  said  Ma- 
jesty the  King  of  Prussia  and  the  said  United  States  of  America,  on 
the  fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-three,  with  force  and  arms,  on  the  High  Seas,  and 
within  the  jurisdiction  of  this  Court,  unlawfully  and  maliciously  did 
interrupt,  destroy,  and  break  the  said  firm,  inviolable,  and  universal 

?eace  and  sincere  friendship  between  his  said  Majesty  the  King  of 
^russia  and  the  said  United  States  of  America;  and  that  he,  the  said 
Gideon  Henfield,  so  being  an  inhabitant  of  the  said  United  States  of 
America,  on  the  same  day  and  year  aforesaid,  on  the  High  Seas  afore- 
said, and  within  the  jurisdiction  of  this  Court,  and  being  a  prize-master 
on  board  of  the  said  ship-of-war,  unlawfully  and  maliciously  sailed  and 
cruised  to  several  maritime  places  within  the  jurisdiction  aforesaid,  by 
force  and  arms  to  take  the  ships,  goods,  and  moneys  of  the  King  and 
people  of  Sardinia,  the  King  of  Hungary  his  subjects  and  people,  the 
ICing  and  people  of  Great  JBritain,  the  States  General  of  the  United 
Netherlands  and  their  subjects,  and  especially  of  the  King  and  people 
of  Prussia,  to  the  evil  example  of  all  others  in  like  case  offending  against 
the  laws  of  the  said  United  States  in  such  case  made  and  provided, 
against  the  treaty  aforesaid,  against  the  said  Constitution  of  the  United 
States  of  America,  and  against  the  peace  and  dignity  of  the  said 
United  States. 

And  the  said  grand  inquest  aforesaid,  upon  their  respective  oaths 
and  affirmations  aforesaid,  further  present: — That,  whereas  an  open 
and  notoriously  public  war  for  a  long  time  hath  been,  and  yet  is, 
by  sea  and  by  land,  had,  carried  on,  and  prosecuted  between  the  Re- 
public of  France  and  the  King  and  people  of  Prussia,  the  King  and 
people  of  Sardinia,  the  King  of  Hungary  his  subjects  and  people,  the 
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King  and  people  of  Great  Britain,  and  the  States  General  of  the 
United  Netherlands  and  their  subjects^  during  all  which  time  a  defini- 
tire  treaty  of  peace  and  commerce  was,  and  still  is,  in  force  betweea 
the  said  l^ing  of  Great  Britain  and  the  said  United  States,  wherein 
and  whereby  it  is  provided  that  there  shall  be  a  firm  and  perpetual 
peace  between  the  saiJ'  King  of  Great  Britain  and  the  said  United 
States,  and  between  the  subjects  of  the  one  and  the  citizens  of  the 
other,  wherefore  all  hostilities  should  from  thenceforth  cease,  by  vir- 
tue whereof  the  said  United  States  became,  and  still  are  neutral  in 
relation  to  the  said  King  and  people  of  Great  Britain  and  the  said 
Bepnblic  of  France:  And,  whereas,  by  the  Constitution  ordained  and 
established  for  the  said  United  States  of  America,  it  is,  among  other 
things,  provided  that  all  treaties  made,  or  which  shall  be  made  under 
the  authority  of  the  said  United  States,  shall  be  the  supreme  law  of 
the  land;  and,  whereas,  at  the  time  of  the  said  war,  by  virtue  of  a 
certain  commission  and  certain  letters  of  marque  and  reprisal,  granted 
by  the  Republic  of  France,  a  certain  ship-of-war,  called  the  Citizen 
Genet,  was,  among  others,  set  out  and  equipped,  of  which  a  citizen  of 
the  said  Republic   of  France   was   commander,   with   several   other 
French  citizens,  to  the  number  of  fifty  persons,  in  a  warlike  manner, 
to  take  and  destroy  the  ships,  goods,  and  moneys  of  the  King  and  peo- 
ple of  Prussia,  the  King  and  people  of  Sardinia,  the  King  of  Hun- 
gary hia  subjects  and  people,  the  States  General  of  the  United  Nether- 
lands and  their  subjects,  and  especially  of  the  King  and  people  of 
Great  Britain,  and  against  them  to  wage  war,  on  the  High  Seas,  and 
within  the  jurisdiction  of  this  Court, — Gideon  Henfield,  late  of  the 
district  aforesaid,  yeoman,  being  an  inhabitant   of  the  said  United 
States,  well  knowing  the  premises,  and  intending  and  contriving,  and 
with  ail  his  strength  purposing  to  interrupt,  destroy,  and  break  the  said 
firm  and  perpetual  peace  between  the  said  King  of  Great  Britain  and  the 
said  United  States  of  America,  and  to  disturb  the  said  neutrality  so,  as 
aforesaid,  existing  on  the  part  of  the  said  United  States  in  relation  to  the 
said  King  and  people  of  Great  Britain  and  the  said  Republic  of  France, 
on  the  fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-three,  with  force  and  arms,  on  the  High  Seas,  and 
within  the  jurisdiction  of  this  Court,  unlawfully  and  maliciously  did 
interrupt,  destroy,  and  break  the  said  firm  and  perpetual  peace  between 
the  said  King  of  Great  Britain  and  the  said  United  States  of  America; 
and  that  he,  the  said  Gideon  Henfield,  so  being  an  inhabitant  of  the 
said  United  States  of  America,  on  the  same  day  and  year  aforesaid, 
on  the  High  Seas  aforesaid,  and  within  the  jurisdiction  of  this  Court, 
and  being  a  prize-master  on  board  of  the  said  ship-of-war,  unlawfully 
and  maliciously  sailed  and  cruised  to  several  maritime  places  within 
the  jurisdiction  aforesaid,  by  force  and  arms,  to  take  the  ships,  goods, 
and  moneys  of  the  King  and  people  of  Prussia,  the  King  and  people  of 
Sardinia,  the  King  of  Hungary  his  subjects  and  people,  the  States 
General  of  the  United  Netherlands,  and  especially  of  the  King  and 
people  of  Great  Britain,  and  then  and  there,  in  and  on  board  of  the 
said  ship-of-war,  with  divers  others,  whose  names  to  the  grand  inquest 
aforesaid  are  yet  unknown,  with  force  and  arms,  unlawfully  and  mali- 
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eiously,  in  prosecution  of  the  said  unlawful  and  malicious  intent  and 
purpose,  attack,  seize,  and  take  a  certain  ship  or  vessel,  called  the 
William,  belonging  to  a  subject  or  subjects  of  his  said  Britannic  Ma- 
jesty, against  the  definitive  treaty  aforesaid,  against  the  said  Constitu- 
tion of  the  United  States  of  America,  and  aga^st  the  peace  and  dig- 
nity of  the  said  United  States. 

And  the  grand  inquest  aforesaid,  upon  their  respective  oaths  and 
affirmations  aforesaid,  further  present: — That,  whereas,  the  said  United 
States  of  America,  on  the  said  fifth  day  of  May,  in  the  year  afore- 
said, were,  and  now  are,  by  treaties  of  peace  and  amity,  allied  imto 
and  at  peace  with  the  States  General  and  the  people  of  the  United 
Netherlands,  and  the  King  and  people  of  Prussia,  and  also  at  peace 
with  the  King  and  people  of  Great  Britain  and  the  said  States 
General  and  the  people  of  the  United  Netherlands,  the  said  King  and 
people  of  Prussia,  and  the  said  King  and  people  of  Great  Britain,  on 
the  said  fifth  day  of  May  aforesaid,  in  the  year  aforesaid,  were  at  war 
with  the  Republic  of  France,  the  said  Gideon  Henfield  then  and  there, 
being  a  citizen  and  inhabitant  of  the  United  States,  unlawfully  and 
maliciously  contriving  and  intending  to  disturb  and  destroy  the  peace 
of  the  said  United  States,  and  to  involve  the  said  United  States  in  a 
war  with  the  said  States  General  and  people  of  the  United  Nether- 
lands, and  with  the  said  King  and  people  of  Prussia,  and  the  said 
King  and  people  of  Great  Britain,  on  the  said  fifth  day  of  May,  in 
the  year  aforesaid,  on  the  High  Seas,  and  within  the  jurisdiction  of  the 
said  Court,  in  and  on  board  a  certain  vessel,  armed  and  fitted  out  for  war- 
like purposes,  and  commanded  by  a  certain  Peter  Johannen,  having  a 
commission  firom  the  Republic  of  France  to  attack,  seize,  and  take  pri- 
soners all  the  enemies  of  the  said  Republic  of  France,  with  their  ships, 
arms,  and  other  articles  of  property,  did,  with  force  and  arms,  unlaw- 
fully and  maliciously,  and  contrary  to  his  duty  as  a  citizen  of  the  said 
United  States  of  America,  attack,  seize,  and  take  as  a  prize  a  certain 
ship  called  the  William,  then  and  there  belonging  to  certain  subjects  of 
the  said  King  of  Great  Britain,  to  the  evil  example  of  all  others  in 
like  case  ofiending,  in  violation  of  the  laws  of  nations,  against  the 
laws  of  the  United  States  in  such  case  made  and  provided,  and  against 
the  Constitution  of  the  United  States,  and  against  the  peace  and  dig- 
nity of  the  said  United  States. 

And  the  grand  inquest  aforesaid,  upon  their  respective  oaths  and 
affirmations  aforesaid,  further  present: — That,  whereas,  on  the  said 
fifth  day  of  May,  in  the  year  aforesaid,  a  treaty  of  peace,  amity,  and 
commerce  subsisted,  and  was  in  full  force,  between  the  States  General 
and  the  people  of  the  United  Netherlands  and  the  said  United  States 
of  America,  between  the  King  and  people  of  Prussia  and  the  said 
United  States  of  America,  and  also  a  treaty  of  peace  between  the 
King  and  people  of  Great  Britain  and  the  said  United  States  of 
America, — the  said  Gideon  Henfield,  late  of  the  district  aforesaid, 
yeoman,  then  and  there,  being  a  citizen  and  inhabitant  of  the  said 
United  States,  well  knowing  the  premises,  did,  on  the  said  fifth 
day  of  May,  on  the  High  Seas,  and  within  the  jurisdiction  of  this 
Court,   unlawfully,  violently,  and  injuriously   combine   and  confede- 
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rate  with  diyers  others  whose  names  to  the  grand  inquest  afore- 
said are  yet  unknown,  to  attack,  seize,  capture,  burn  and  destroy  the 
vessels,  goods,  and  merchandise,  of  the  States  General  and  the  citizens 
and  subjects  of  the  said  United  Netherlands,  and  the  said  King  and 
people  of  Prussia,  and  the  said  King  and  people  of  Great  Britain,  and 
to  assault,  imprison,  aim  kill  the  said  citizens  and  subjects  of  the  said 
United  Netherlands,  of  the  said  kingdom  of  Prussia,  and  of  the  said 
kingdom  of  Great  Britain,  in  violation  of  the  laws  of  nations  and  the 
constitution  and  laws  of  the  said  United  States  of  America,  and  against 
the  peace  and  dignity  of  the  said  United  States  of  America. 

And  the  Grand  Inquest  aforesaid,  upon  the  respective  oaths  and 
affirmations  aforesaid,  further  present : — That,  whereas,  on  the  said 
day  of  *,  in  the  year  aforesaid,  a  treaty  of  peace,  amity, 

or  commerce  subsisted,  and  was  in  full  force,  between  the  States 
General  and  the  people  of  the  United  Netherlands  and  the  said  United 
States  of  America,  between  the  King  and  people  of  Prussia  and  the 
said  United  States  of  America,  and  also  a  treaty  of  peace  between  the 
King  and  people  of  Great  Britain  and  the  said  United  States  of 
America, — the  said  Gideon  Henfield,  late  of  the  district  aforesaid, 
yeoman,  then  and  there,  being  a  citizen  and  inhabitant  of  the  said 
United  States,  well  knowing  the  premises,  did,  on  the  said  fifth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety- 
three,  on  the  High  Seas,  and  within  the  jurisdiction  of  this  Court,  un- 
lawfully, violently,  and  injuriously  combine  and  confederate  with  di- 
vers others  whose  names  to  the  grand  inquest  aforesaid  are  yet  unknown, 
to  attack,  seize,  capture,  burn,  and  destroy  the  vessels,  goods,  and  mer- 
chandises of  the  States  General  and  the  citizens  and  subjects  of  the 
said  United  Netherlands,  and  the  said  King  and  people  of  Prussia, 
and  the  said  King  and  people  of  Great  Britain,  and  to  assault,  im- 
prison, and  kill  the  said  citizens  and  subjects  of  the  said  United  Nether- 
lands, of  the  said  kingdom  of  Prussia,  and  of  the  said  kingdom  of  Great 
Britain,  and  in  prosecution  of  the  said  wicked  and  unlawful  attempt, 
the  said  Gideon  Henfield  afterwards,  on  the  said  day  and  year  aforesaid, 
on  the  High  Seas,  and  within  the  jurisdiction  of  the  said  Court,  in  and 
on  board  a  certain  vessel  armed  and  fitted  out  for  warlike  purposes,  and 
commanded  by  a  certain  Peter  Johannen,  having  a  commission  from 
the  Republic  of  France  to  attack,  seize,  and  take  prisoners  all  the  ene- 
mies of  the  said  Republic  of  France,  with  their  ships,  arms,  and  other 
articles  of  property,  did,  with  force  and  arms,  unlawfully  and  mali- 
ciously, and  contrary  to  his  duty  as  a  citizen  of  the  said  United  States, 
attack,  seize,  and  take  as  a  prize,  a  certain  ship  called  the  William, 
then  and  there  belonging  to  certain  subjects  of  the  said  King  of  Great 
Britain,  in  violation  of  the  laws  of  nations,  to  the  evil  example  of  all 
others  in  like  case  offending,  against  the  laws  and  Constitution  of  the 
United  States,  and  against  the  peace  and  dignity  of  the  said  United 
States. 

Whereas,  an  open  and  notoriously  public  war  for  a  long  time  hath 
been  and  j'^t  is,  by  sea  and  by  land,  had,  carried  on,  and  prosecuted  be- 
tween the  Republic  of  France  and  the  King  and  people  of  Prussia,  the 

*  Siein  orig. 
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King  and  people  of  Sardinia,  the  Eong  of  Hungaiy  his  sabjects  and 
people,  the  King  and  people  of  Great  Britain,  and  the  States  General 
of  the  United  Netherlands  and  their  subjects,  during  all  which  time 
a  treaty  of  amity  and  commerce  was  and  still  is  in  force  between  the 
said  States  General  of  the  United  Netherlands  and  the  United  States 
of  America,  whereby  it  is  among  other  things  provided,  that  there  shall 
be  a  firm,  inviolable,  and  universal  peace  and  sincere  friendship  between 
their  High  Mightinesses  the  Lords,  the  said  States  General  of  the 
United  Netherlands,  and  the  United  States  of  America,  and  between 
the  subjects  and  inhabitants  of  the  said  parties,  and  between  the  coun- 
tries, islands,  cities,  and  places  situated  under  the  jurisdiction  of  the 
said  United  Netherlands  and  the  said  United  States  of  America,  their 
subjects  and  inhabitants  of  every  degree,  without  exception  of  persons 
or  places :  And  whereas,  by  the  Constitution,  ordained  and  established 
for  the  said  United  States  of  America,  it  is  among  other  things  pro- 
vided, that  all  treaties  made,  or  which  shall  be  made  under  the  autho- 
rity of  the  said  United  States,  shall  be  the  supreme  law  of  the  land: 
And  whereas,  at  the  time  of  the  said  war,  by  virtue  of  a  certain  com- 
mission and  certain  letters  of  marque  and  reprisal,  granted  by  the  Re- 
public of  France,  a  certain  ship  of  war,  called  the  Citizen  Genet,  was 
among  others  set  out  and  equipped,  of  which  a  citizen  of  the  said  Re- 
public of  France  was  commander,  with  several  other  French  citizens  to 
the  number  of  fifty  persons,  in  a  warlike  manner,  to  take  and  destroy 
the  ships,  goods,  and  moneys  of  the  King  and  people  of  Prussia,  the 
King  and  people  of  Sardinia,  the  King  of  Hungary  his  subjects  and 
people,  and  the  King  and  people  of  Great  Britain,  and  especially  of 
the  United  Netherlands  and  the  subjects  thereof,  and  against  them  to 
wage  war  in  the  River  Delaware,  and  within  the  jurisdiction  of  this 
court,  Gideon  Henfield,  late  of  the  district  aforesaid,  yeoman,  being  an 
inhabitant  of  the  said  United  States  of  America,  well  knowing  the  pre- 
mises, and  intending  and  contriving,  and  with  all  his  strength  purpos- 
ing to  interrupt,  destroy,  and  break  the  said  firm,  inviolable,  and 
universal   peace  and  sincere  friendship  aforesaid,  between  the  said 
United  Netherlands  and  the  said  United  States  of  America,  on  the  fifth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety-three,  there  with  force  and  arms,  on  the  High  Seas,  to  wit,  in 
the  River  Delaware,  and  within  the  jurisdiction  of  this  court,  unlawfully 
and  maliciously  did  interrupt,  destroy,  and  break  the  said  firm,  invio- 
lable, and  universal  peace  and  sincere  friendship  between  the  said 
United  Netherlands  and  the  said  United  States  of  America;  and  that 
he,  the  said  Gideon  Henfield,  so  being  an  inhabitant  of  the  said  United 
States  of  America,  on  the  same  day  and  year  aforesaid,  in  the  River 
Delaware,  and  within  the  jurisdiction  of  this  court,  and  being  a  prize- 
master  on  board  of  the  said  ship-of-war,  unlawfully  and  maliciously 
sailed  and  cruised  to  several  maritime  places  within  the  jurisdiction 
aforesaid,  by  force  and  arms  to  take  the  ships,  goods,  and  moneys  of 
the  King  and  people  of  Prussia,  the  King  and  people  of  Sardinia,  the 
King  of  Hungary  his  subjects  and  people,  the  King  and  people  of 
Great  Britain,  and  especially  of  the  said  States  General  of  the  United 
Netherlands,  to  the  evil  example  of  all  others,  in  like  case  offending 
against  the  laws  of  the  United  States  in  such  case  made  and  provided. 
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Bgainst  the  treaty  aforesaid,  against  the  said  Constitution  of  the  United 
States  of  America,  and  against  the  peace  and  dignity  of  the  said  United 
States. 

And  the  grand  inquest  aforesaid,  upon  their  respective  oaths  and 
affirmations  aforesaid,  further  present.  That  whereas,  an  open  and 
notoriously  public  war  for  a  long  time  hath  been  and  yet  is,  by  sea  and 
by  land,  had,  carried  on,  and  prosecuted  between  the  Republic  of 
France,  and  the  King  and  people  of  Prussia,  the  King  and  people  of 
Sardinia,  the  King  of  Hungary  his  subjects  and  people,  the  King  and 
people  of  Great  Britain,  and  the  States  General  of  the  United  Nether-  - 
lands  and  their  subjects,  during  all  which  time  a  treaty  of  amity  and 
commerce  was  and  is  still  in  force  between  the  said  King  of  Prussia 
and  the  United  States  of  America,  whereby  it  is  among  other  things 
provided,  that  there  shall  be  a  firm,  inviolable,  and  universal  peace  and 
sincere  friendship  between  His  Majesty  the  King  of  Prussia,  his  heirs, 
Bucceasors  and  subjects,  on  the  one  part,  and  the  said  United  States  of 
America,  and  their  citizens,  on  the  other,  without  exception  of  persons 
or  places :  And  whereas,  by  the  Constitution,  ordained  and  established 
for  the  said  United  States  of  America,  it  is  among  other  things  provided, 
that  all  treaties  made,  or  which  shall  be  made  under  the  authority  of  the 
said  United  States,  shall  be  the  supreme  law  of  the  land :  And  whereas, 
at  the  time  of  the  said  war,  by  virtue  of  a  certain  commission  and  cer- 
tain letters  of  marque  and  reprisal,  granted  by  the  Republic  of  France, 
a  certain  ship  of  war,  called  the  Citizen  G^net,  was  among  others  set 
out  and  equipped,  of  which  a  citizen  of  the  said  Republic  of  France 
was  commander,  with  several  other  French  citizens  to  the  number  of 
fifty  persons,  in  a  warlike  manner,  to  take  and  destroy  the  ships,  goods, 
and  moneys  of  the  King  and  people  of  Sardinia,  the  King  of  Hungary 
his  subjects  and  people,  the  King  and  people  of  Great  Britain,  the 
States  General  of  the  United  Netherlands  and  their  subjects,  and  espe- 
cially of  the  King  and  people  of  Prussia,  and  against  them  to  wage 
war  in  the  river  Delaware,  and  within  the  jurisdiction  of  this  court, 
Gideon  Henfield,  late  of  the  district  aforesaid,  yeoman,  being  an  inha- 
bitant of  the  said  United  States  of  America,  well  knowing  the  premises, 
and  intending  and  contriving,  and  with  all  his  strength  purposing  to 
interrupt,  destroy,  and  break  the  said  firm,  inviolable,  and  universal 
peace  and  sincere  friendship  aforesaid,  between  His  said  Majesty  the 
King  of  Prussia  and  the  said  United  States  of  America,  on  the  fifth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety-three,  with  force  and  arms,  in  the  river  Delaware  and  within 
the  jurisdiction  of  this  court,  unlawfully  and  maliciously  did  interrupt, 
destroy,  and  break  the  said  firm,  inviolable,  and  universal  peace  and 
sincere  friendship,  between  His  said  Majesty  the  King  of  Prussia  and 
the  said  United  States  of  America ;  and  that  he,  the  said  Gideon  Hen- 
field,  so  being  an  inhabitant  of  the  said  United  States  of  America,  on 
the  same  day  and  year  aforesaid,  in  the  River  Delaware,  and  within  the 
jurisdiction  of  this  court,  and  being  a  prize-master  on  board  the  said 
ship  of  war,  unlawfully  and  maliciously  sailed  and  cruised  to  several 
maritime  places  within  the  jurisdiction  aforesaid,  by  force  and  arms  to 
take  the  ships,  goods,  and  moneys  of  the  King  and  people  of  Sardinia, 
the  King  of  Hungary  his  subjects  and  people,  the  King  and  people  of 


74  ebkfield's  case — illbgal  priyatebbdtg. 

Great  Britain,  the  States  Xjeneral  of  the  United  Netherlands  and  their 
subjects,  and  especially  of  the  King  and  people  of  Prussia,  to  the  evil 
example  of  all  others,  in  like  case  offending  against  the  treaty  aforesaid, 
and  against  the  laws  of  the  said  United  States  in  such  case  made  and 
provided,  against  the  said  Constitution  of  the  United  States  of  America, 
and  against  the  peace  and  dignity  of  the  said  United  States. 

And  the  said  grand  inquest  aforesaid,  upon  their  respective  oaths 
and  aflBrmations  aforesaid,  further  present: — That,  whereas,  an  open 
and  notoriously  public  war  for  a  long  time  hath  been,  and  yet  is,  by  sea 
and  by  land,  had,  carried  on,  and  prosecuted,  between  the  Republic  of 
France,  and  the  King  and  people  of  Prussia,  the  King  and  people  of 
Sardinia,  the  King  of  Hungary  his  subjects  and  people,  the  King  and 

Eeople  of  Great  Britain,  and  the  States  General  of  the  United  Nether- 
tnds  and  their  subjects,  during  all  which  time  a  definitive  treaty  of 
peace  was,  and  still  is,  in  force  between  the  said  King  of  Great  Britain, 
and  the  said  United  States,  wherein  and  whereby  it  is  provided,  that  there 
shall  be  a  firm  and  perpetual  peace,  between  the  said  King  of  Great 
Britain,  and  the  said  United  States,  and  between  the  subjects  of  the 
one,  and  the  citizens  of  the  other,  wherefore,  all  hostilities  shall  from 
thenceforth  cease:  And,  whereas,  by  the  constitution  ordained  and 
established  for  the  said  United  States  of  America,  it  is  among  other 
things,  provided,  that  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  said  United  States,  shall  be  the  supreme  law  of  the 
land,  and  by  reason  thereof,  the  said  United  States  became,  and  now  are 
neutral  in  relation  to  the  said  King  and  people  of  Great  Britain,  and 
the  said  Republic  of  France:  And,  whereas,  at  the  time  of  the  said 
war,  by  virtue  of  a  certain  commission,  and  certain  letters  of  marque 
and  reprisal  granted  by  the  Republic  of  France,  a  certain  ship-of-war, 
called  the  Citizen  Genet,  was,  among  others,  set  out  and  equipped,  of 
which  a  citizen  of  the  said  Republic  of  France  was  commander,  with 
several  other  French  citizens,  to  the  number  of  fifty  persons,  in  a  war- 
like manner,  to  take  and  destroy  the  ships,  goods  and  moneys  of  the 
King  and  people  of  Prussia,  the  King  and  people  of  Sardinia,  the  King 
of  Hungary  his  subjects  and  people,  the  States  General  of  the  United 
Netherlands  and  their  subjects,  and  especially  of  the  King  and  people 
of  Great  Britain,  and  against  them  to  wage  war  in  the  River  Delaware, 
and  within  the  jurisdiction  of  this  Court, — Gideon  Ilenfield,  late  of  the 
district  aforesaid,  yeoman,  being  an  inhabitant  of  the  said  United 
States,  well  knowing  the  premises,  and  intending  and  contriving,  and 
with  all  his  strength  purposing  to  interrupt,  destroy,  and  break  the  said 
firm  and  perpetual  peace,  between  the  said  King  of  Great  Britain,  and 
the  said  United  States  of  America,  and  to  disturb  the  said  neutrality 
BO  as  aforesaid  existing,  on  the  part  of  the  United  States,  in  relation  to 
the  said  King  aud  people  of  Great  Britain,  and  said  Republic  of  France, 
on  the  fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety-three,  with  force  and  arms,  in  the  River  Delaware,  and 
within  the  jurisdiction  of  this  Court,  unlawfully  and  maliciously  did 
interrupt,  destroy,  and  break  the  said  firm  and  perpetual  peace  between 
the  said  King  of  Great  Britain  and  the  said  United  States  of  America; 
and  that  he,  the  said  Gideon  Henfield,  so  being  an  inhabitant  of  the 
paid  United  States  of  America,  on  the  same  day  and  year  aforesaid,  in 
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the  River  Delaware,  and  within  the  jurisdiction  of  this  Court,  and  being 
a  prize-master  on  board  of  the  said  ship-of-war,  unlawfully  and  mali- 
ciously sailed  and  cruised  to  several  maritime  places  within  the  juris- 
diction aforesaid,  by  force  and  arms  to  take  the  ships,  goods  and  moneys 
of  the  King  and  people  of  Sardinia,  the  King  and  people  of  Prussia, 
the  King  of  Hungary  his  subjects  and  people,  the  States  General  of 
the  United  Netherlands,  and,  especially,  of  the  King  and  people  of 
Great  Britain,  and  then  and  there,  in  and  on  board  of  the  said  ship-of- 
war,  with  divers  others,  whose  names  to  the  grand  inquest,  aforesaid, 
are  yet  unknown,  with  force  and  arms  unlawfully  and  maliciously,  in 
prosecution  of  the  said  unlawful  and  malicious  intent  and  purpose, 
attack,  seize  and  take,  a  certain  ship  or  vessel,  called  the  William,  be- 
longing to  a  subject  or  subjects  of  His  said  Britannic  Majesty,  to  the 
evil  example  of  all  others  in  like  case  offending,  against  the  definitive 
treaty  aforesaid,  against  the  laws  of  the  United  States,  in  such  cases 
made  and  provided,  against  the  said  Constitution  of  the  United  States 
of  America,  and  against  the  peace  and  dignity  of  the  said  United 
States. 

And  the  grand  inquest  aforesaid,  upon  their  respective  oaths  and  af- 
firmations aforesaid,  further  present:  That,  whereas,  the  said  United 
States  of  America,  on  the  said  fifth  day  of  May,  in  the  year  aforesaid, 
were,  and  now  are,  by  treaties  of  peace  and  amity  allied  unto,  and  at  peace 
with  the  States  General,  and  the  people  of  the  United  Netherlands,  and 
the  King  and  people  of  Prussia,  and  also  at  peace  with  the  King  and 
people  of  Great  Britain,  and  the  said  States  General,  and  the  people  of 
the  United  Netherlands,  the  said  King  and  people  of  Prussia,  and  the 
aaid  King  and  people  of  Great  Britain,  on  the  said  fifth  day  of  May 
aforesaid,  in  the  year  aforesaid,  were  at  war  with  the  Republic  of 
France,  the  said  Gideon  Henfield,  then  and  there  being  a  citizen  and 
inhabitant  of  the  United  States,  unlawfully  and  maliciously  contriving 
and  intending  to  disturb  and  destroy  the  peace  of  the  said  United 
States,  and  to  involve  the  said  United  States  in  a  war  with  the  said 
States  General,  and  the  people  of  the  United  Netherlands,  and  with 
the  said  King  and  people  of  Prussia,  and  the  said  King  and  people  of 
Great  Britain,  on  the  said  fifth  day  of  May  aforesaid,  in  the  year  afore- 
said, in  the  River  Delaware,  and  within  the  jurisdiction  of  the  said 
Court,  in  and  on  board  of  a  certain  vessel,  armed  and  fitted  out  for 
warlike  purposes,  and  commanded  by  a  certain  Peter  Johannen,  having 
a  commission  from  the  Republic  of  France,  to  attack,  seize,  and  take 
prisoners  all  the  enemies  of  the  said  Republic  of  France,  with  their  ships, 
arms,  and  other  articles  of  property,  did  with  force  and  arms  unlawfully 
and  maliciously,  and  contrary  to  his  duty  as  a  citizen  of  the  said  United 
States  of  America,  attack,  seize,  and  take  as  a  prize  a  certain  ship, 
called  the  William  then  and  there  belonging  to  certain  subjects 

of  the  said  King  of  Great  Britain,  in  violation  of  the  laws  of  nations, 
against  the  laws  and  Constitution  of  the  United  States,  and  against  the 
peace  and  dignity  of  the  said  United  States. 

And  the  Grand  Inquest  aforesaid,  upon  their  respective  oaths  and 
affirmations  aforesaid,  further  present.  That,  whereas,  on  the  said  fifth 
day  of  May,  in  the  year  aforesaid,  a  treaty  of  peace,  amity  and  commerce 
subsisted  and  was  in  full  force  between  the  said  States  General  and 
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the  people  of  the  United  Netherlands  and  the  said  United  States  of 
America,  between  the  King  and  people  of  Prussia  and  the  said  United 
States  of  America,  and  also  a  treaty  of  peace  between  the  King  and 
people  of  Great  Britain  and  the  said  United  States  of  America,  the 
said  Gideon  Henficid,  late  of  the  District  aforesaid,  yeoman,  then  and 
there  being  a  citizen  and  inhabitant  of  the  said  United  States,  and 
knowing  the  premises  did,  on  the  said  fifth  day  of  May,  in  the  year 
aforesaid,  in  the  River  Delaware  and  within  the  jurisdiction  of  this 
Court,  unlawfully,  violently  and  injuriously  combine  and  confederate 
with  divers  others,  whose  names  to  the  Grand  Inquest  aforesaid  are  yet 
unknown,  to  attack,  seize,  capture,  burn  and  destroy  the  vessels,  goods 
and  merchandise  of  the  States  General  and  the  citizens  and  subjects  of 
the  said  United  Netherlands  and  the  said  King  and  people  of  Prussia, 
and  the  said  King  and  people  of  Great  Britain,  and  to  assault,  imprison 
and  kill  the  said  citizens  and  subjects  of  the  said  United  Netherlands, 
of  the  said  kingdom  of  Prussia,  and  of  the  said  kingdom  of  Great 
Britain,  in  violation  of  the  laws  of  nations  and  the  constitution  and 
laws  of  the  said  United  States  of  America  and  against  the  peace  and 
dignity  of  the  said  United  States  of  America. 

And  the  Grand  Inquest  aforesaid,  upon  their  respective  oaths  and 
affirmations  aforesaid,  further  present,  *  That,  whereas,  on  the  said  fifth 
day  of  May,  in  the  year  aforesaid,  a  treaty  of  peace,  amity  or  commerce 
subsisted  and  was  in  full  force  between  the  States  General  and  the 
people  of  the  United  Netherlands  and  the  said  United  States  of  America, 
between  the  King  and  people  of  Prussia  and  the  said  United  States  of 
America,  and  also  a  treaty  of  peace  between  the  King  and  people  of 
Great  Britain  and  the  said  United  States  of  America,  the  said  Gideon 
Henfield,  late  of  the  District  aforesaid,  yeoman,  then  and  there  being  a 
citizen  and  inhabitant  of  the  said  United  States,  well  knowing  the  pre- 
mises did,  on  the  said  fifth  day  of  May,  in  the  year  aforesaid,  in  the 
River  Delaware  and  within  the  jurisdiction  of  this  Court,  unlawfully, 
violently  and  injuriously  combine  and  confederate  with  divers  others, 
whose  names  to  the  Grand  Inquest  aforesaid  are  yet  unknown,  to  attack, 
seize,  capture,  burn  and  destroy  the  vessels,  goods  and  merchandise  of 
the  States  General  and  the  citizens  and  subjects  of  the  said  United 
Netherlands  and  the  said  King  and  people  of  Prussia  and  the  said  King 
and  people  of  Great  Britain,  and  to  assault,  imprison  and  kill  the  said 
citizens  and  subjects  of  the  said  United  Netherlands,  of  the  said  king- 
dom of  Prussia,  and  of  the  said  kingdom  of  Great  Britain,  and  in  pro- 
secution of  the  said  wicked  and  unlawful  attempt,  the  said  Gideon  Hen- 
field  afterwards,  on  the  said day  and  year  aforesaid,  in  the  River 

Delaware  and  within  the  jurisdiction  of  the  said  Court,  in  and  on  board 
a  certain  vessel  armed  and  fitted  out  for  warlike  purposes  and  com- 
manded by  a  certain  Peter  Johannen,  having  a  commission  from  the 
Riepublic  of  France  to  attack,  seize  and  take  prisoners  all  the  enemies 
of  the  said  Republic  of  France,  with  their  ships,  arms  and  other  articles 
of  property,  did,  with  force  and  arms,  unlawfully  and  maliciously,  and 
contrary  to  his  duty  as  a  citizen  of  the  said  United  States  attack,  seize 
and  take  as  a  prize  a  certain  ship  called  the  William,  then  and  there 
belonging  to  certain  subjects  of  the  said  King  of  Great  Britain,  to  the 
9vil  example  of  all  others  in  the  like  case  offending,  in  violation  of  the 
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laws  of  nations,  against  the  laws  and  constitution  of  the  United  States 
and  against  the  peace  and  dignity  of  the  said  United  States.'*' 

W.  RAWLE, 

jSUomnf  of  tht  Vmited  Statu  in  and  for  the  Penntylvania  JhUricL 

HiLART  Baker,  Esq.,  sworn, 
Lewis  Deblois,  Esq.,  sworn, 
John  Morgan,  sworn, 
James  Bassett,  sworn. 

It  appeared  in  evidence  that  Gideon  Henfield  was  a  citizen  of  the 
United  States  and  that  his  family  resided  in  Salem,  Massachusetts. 
Being  a  sea-faring  man  he  had  heen  absent  from  them  some  time,  and 
about  the  1st  of  May,  1793,  being  then  at  Charleston,  South  Carolina, 
and  desirous  of  coming  to  Philadelphia,  he  applied  to  the  master  of  a 

*  Among  Mr.  RawIo'S  papers  is  the  following  draA  of  indictment,  in  the  handwriting  of 
Mr.  Randolph,  with  marginal  corrections,  apparently  by  Mr.  Hamilton: 

**■  For  that,  whereas, an  open  and  notoriously  public  war  for  a  long  time  hath  been,  and  yet 
is,  by  sea  and  by  land,  had,  earned  on,  and  prosecuted  between  (here  name  the  nations  at 
war)— <|uring  all  which  time  a  treaty  of  amity  and  commerce  was,  and  still  is  in  force  be- 
tween the  said  States  General  of  the  United  Netherlands  and  the  United  States  of  America, 
whereby  it  is,  among  other  things,  provided  that  there  shall  be  a  firm,  inviolable,  and  uni- 
Tersal  peace  and  sincere  friendship  between  their  High  Mightinesses  the  Lords  the  said 
States  General  of  the  United  Netherlands  and  the  U.  S.  of  America,  and  between  the  sub- 
jects and  inhabitants  of  the  said  parties,  and  between  the  countries,  islands,  cities,  and 
places  situated  under  the  jurisdiction  of  the  said  U.  Nthds.  and  the  said  U.  S.  of  America, 
their  subjects  and  inhabitants  of  every  degree,  without  exception  of  persons  or  places :  And, 
whereas,  by  the  Constitution  ordained  and  established  for  the  said  U.  S.  of  A.,  it  is«  among 
other  things,  provided  that  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  U.  S.,  shall  be  the  supreme  law  of  the  land :  And,  whereas,  at  the  time  of  the  said  war, 
by  Tirtue  of  a  certain  commission  and  certain  letters  of  marque  and  reprisal,  granted  by  the 
Hepublic  of  France,  a  certain  shipofwar,  called  the  Citizen  Genet,  was,  among  others,  set 
out  and  equipped,  of  which  a  citizen  of  the  said  Republic  of  France  was  commander,  with 
several  other  French  citizens,  to  the  number  of  fifty  persons,  in  a  warlike  manner,  to  take 
and  destroy  the  ships,  goods,  and  moneys  (name  the  nations),  and  especially  of  the  U. 
Nethds.  and  tlie  subjects  thereof^  and  against  them  to  wage  war  on  the  Hi^h  Seas,  and 
within  the  jurisdiction  of  this  Court  A.  B.,  &c.  (with  the  additions)  being  an  inhabitant  of 
the  >aid  U  .S.  of  A.  well  knowing  the  premises,  and  intending  and  contriving,  and  with  all 
hi5  strength  purposing  to  interrupt,  destroy,  and  break  the  said  firm,  inviulable,  and  uni- 
versal peace  and  sincere  friendship,  as  aforesaid,  between  the  said  U.  Netlids.  and  the  said 
U.  S.  of  A^  on  the  day  of  i&c.,  with  force  and  arms,  on  the  High  Sea^  and  within 
the  juris<iiction  of  this  Court,  unlawfully  and  maliciously  did  interrupt,  destroy,  and  break 
the  Miid  firm,  inviolable,  and  universal  peace  and  sincere  friendship,  between  the  said  U.  N. 
and  the  said  U.  S.  of  A.,  and  that  he,  the  said  A.  B.,  so  being  an  inhabitant  of  the  said  U.  8. 
of  A.  on  the  same  day  and  year  aforesaid,  on  the  High  Seas  aforesaid,  and  within  the  juris- 
diction of  this  Court,  and  being  a  on  board  of  the  said  of- war,  unlawfully  and 
maiicioudly  sailed  and  cruised  to  several  maritime  places  within  the  jurisdiction  aforesaid, 
by  force  and  arras  to  take  the  ships,  goods,  and  moneys  (name  the  nations),  and  especially  of 
the  sai«J  States  General  of  the  U.  Nethds.,  against  the  treaty  aforesaid,  against  the  said  Con- 
stitution of  the  U.  8.  of  A.,  and  against  the  peace,  &c. 

""  A  like  count  as  to  Prussia,  substituting  the  words  of  the  treaty  with  that  nation,  observing 
the  words  of  the  treaty  minutely. 

**  A  count  as  to  England,  substituting  the  words  of  the  treaty  with  England,  and  charging 
an  acnual  taking,  observing  the  words  of  the  treaty  minutely. 

"The  two  counts,  with  the  alteration  suggested  by  Mr.  Lewis,  appear  advisable,  as  does 
the  third  general  one  recommended  by  him. 

*•!  confess,  that  I  would  repeat  all  those  counts  as  within  tht  river  Delaware. 

**  I  would  lay,  too,  a  general  trespass  on  the  High  Seas,  without  reference  to  allies  or  treaties. 

*^li  may,  perhaps,  be  found  advisable  separately  to  indict  under  tlie  l^ili  article  of  the 
Dutch  tremty." 
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packet,  who  asked  him  more  for  his  passage  than  he  conld  afford  to 
pay,  whereupon  he  entered  on  board  the  Citizen  Genet,  a  French  pri- 
vateer, commissioned  by  the  French  Republic  and  commanded  by  Pierre 
Johannen.  Captain  Johannen,  it  appeared,  promised  him  the  berth  of 
prize-master  on  board  the  first  prize  they  should  capture,  and  the  ship 
William,  belonging  to  British  subjects,  having  been  captured  about  the 
5th  of  May,  he  was  put  on  board  her  as  prize-mastet,  with  another  person, 
and  arrived  in  that  capacity  at  Philadelphia.  It  appeared  that  on  his 
examination  before  the  magistrate,  he  protested  himself  an  American, 
that  as  such  he  would  die,  and  therefore  could  not  be  supposed  likely 
to  intend  anything  to  her  prejudice.  He  declared  if  he  had  known  it 
to  be  contrary  to  the  President's  proclamation,  or  even  the  wishes  of 
the  President,  for  whom  he  had  the  greatest  respect,  he  would  not  have 
entered  on  board.  About  a  month  afterwards,  being  before  the  same 
magistrate,  he  declared  he  had  espoused  the  cause  of  France,  that  he 
now  considered  himself  as  a  Frenchman,  and  meant  to  move  his  family 
within  their  dominions.* 

Mr.  Bawle,  District  Attorney,  with  whom  was  Mr.  Randolph,  At- 
torney General,  made  the  following  points : 

1.  Every  member  is  accountable  to  society  for  those  actions  which  may 
affect  the  interest  of  that  society. 

2.  The  United  States  being  in  perfect  peace  with  a?Z  nations,  and  allied 
in  friendly  bonds  with  somey  their  national  situation  requires  a  perfect 
neutrality  from  every  motive  applicable  to  our  common  interest. 

3.  An  aggression  on  the  subjects  of  other  nations  done  in  an  hostile 
manner  and  under  colour  of  war  is  a  violation  of  that  neutrality. 

4.  If  not  under  the  colour  of  war  it  would  be  an  act  of  piracy. 
But  by  the  laws  of  nations  if  one  of  the  belligerent  powers  should 

capture  a  neutral  subject  fighting  under  a  commission  from  the  other 
belligerent  powers  he  could  not  punish  him  as  a  pirate,  but  must  treat 
him  as  an  enemy ^  and  it  would  be  a  good  cause  of  declaring  war  against 
the  nation  to  which  he  belonged ;  and  if  treated  as  an  enemy  with- 
out jxist  cause  it  is  the  duty  of  the  nation  to  which  he  belongs  to  inter- 
fere in  his  behalf;  and  thus  arises  another  cause  of  war. 

Hence  the  act  of  the  individual  is  an  injury  to  the  nation,  and  the 
right  of  punishment  follows  the  existence  of  the  injury. 

6.  The  right  of  peace  and  war  is  always  vested  in  the  government. 

In  the  United  States,  but  Congress  alone  possesses  it. 

By  the  formation  of  the  society  every  individual  has  consented  to  its 
being  thus  exclusively  deposited  for  the  general  benefit. 

No  individual,  therefore,  can  assume  the  exercise  of  this  right. 

For  if  one  could  do  it  one  thousand  might,  and  while  the  government 
declared  peace  the  tragedy  of  war  would  be  acted  in  its  defiance. 

6.  If  one  individual  has  a  right  to  associate  with  the  subjects  of  one 
of  the  belligerent  powers,  another  individual  has  an  equal  right  to  do 
the  same  with  the  other  belligerent  power;  thus  the  citizens  of  the  neu- 
tral nation  might  be  fighting  with  each  other. 

Under  this  unhappy  prospect,  the  national  character  and  existence  of 

*  See  Am.  Daily  Advertiser,  August  8,  1793. 
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America  are  lost;  and  instead  of  being  members  of  a  great  nation^  we 
become  a  band  of  mUerahle  Algerines. 
7.  The  facts  here  show: 

1.  That  Henfield  is  a  citizen  and  inhabitant,  though  afterwards  he 
takes  counsel  and  altera  his  note. 

2.  That  he  entered  on  board  the  privateer,  Citizen  Genet,  at  Charles- 
ton. 

3.  That  she  was  a  commissioned  vessel. 

4.  That  he  aided  and  assisted  in  taking  the  prize,  and  came  in  on 
board  her  as  prize-master. 

The  sufferings  and  character  of  Henfield  can  have  no  operation  here: 
it  is  a  point  for  the  Court,  and  no  justification. 

France  is  at  war  with  Austria,  Spain,  Portugal,  and  Sardinia,  with 
whom  we  are  at  peace ;  with  Great  Britain,  with  whom  a  treaty  of 
peace  exists;  and  with  the  United  Netherlands  and  Prussia,  with  whom 
there  is  peace,  amity,  and  commerce. 

To  the  first  two  we  are  related  as  having  neither  given  nor  received 
offence.  But  the  want  of  a  treaty  with  them  will  not  justify  the  in- 
dividual in  his  aggression  on  them. 

With  Great  Britain  is  a  treaty  of  peace,  by  Article  7  of  which  it  is 
provided  that  there  shall  bo  a  firm  and  perpetual  peace  between  his 
Britannic  Majesty  and  the  United  States,  and  the  subjects  of  the  one 
and  the  citizens  of  the  other. 

With  the  United  Netherlands  and  Prussia,  treaties  not  only  of  peace 
but  of  mutual  friendship  and  liberal  commerce. 

The  commission  under  which  the  proceedings  of  defendant  took 
place  is  generally  against  all  these  powers^  though  actual  aggression  is 
charged  as  to  one  only.  That  one  is  one  with  whom  we  have  a  treaty 
of  peace,  which  is  the  supreme  law  of  the  land,  and  this  is  the  positive 
prohibitory  law. 

Thus,  an  infraction  of  thi^  kind,  unless  punished^  becomes  a  good 
cause  of  war  on  the  part  of  the  offended  nation. —  Vat.  h.  4,  §  52; 
Bynk.  Jus.  Pub.  b.  1,  c.  8,  p.  178. 

It  is  an  offence  against  our  own  country,  at  common  law,  because 
the  right  of  war  is  vested  in  the  government  only. — Puffendorfy  b.  8, 
c.  fi,  sec.  8;    Vat.  b.  3,  §  4;  b.  4,  §  223. 

In  a  state  of  nature  the  right  adhered  to  the  individual. 

It  is  lost  hy  joining  society. 

The  common  welfare  requires  this  position  in  its  fullest  extent,  other- 
frfjte  a  few  individuals,  for  avaricious  purposes,  might  involve  the  na- 
tion in  a  war ;  otherwise,  the  members  of  the  nation,  taking  opposite 
sides,  might  destroy  the  nation  in  detail:  Vat.  b.  3,  §  8;  otherwise^ 
the  primary  duty  due  from  the  citizen  to  the  nation  would  remain  un- 
performed while  his  labours  and  his  life  were  devoted  to  the  service  of 
foreigners. 

Nor  are  these  only  the  speculations  of  the  closet.  We  see  them 
carried  into  effect  in  England  in  affirmation  of  national  common  law, 
2.  e.  the  Jaw  of  nations.— i  Black.  Com.  69. 

The  English  statute  is  not  in  force  here,  because  the  specific  remedy 
for  which  alone  it  was  made  cannot  be  had,  but  the  law  which  it  aided, 
not  introduced,  is  in  force. 
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The  law  of  nations  is  part  of  the  law  of  the  land. — 4  Black.  Com, 
66 ;  1  Dallas  111 ;  0.  L.  lib. 

This  is  an  offence  against  the  laws  of  nations.  It  is  punishable  by 
indictment  on  information  as  such. — 1  Dallas,  114,  &c.;  3  Burr.  1480. 

It  is  agreed  that  the  laws  of  nations  point  out  different  methods  of 
proceedings: — 1.  By  the  belligerent  power  treating  the  offenders  as 
pirates.  ^.  By  negotiation,  or  the  declaration  of  war.  But  the  answer 
is  that  these  are  concurrent  remedies. 

True,  that  some  writers  say  they  may  be  treated  as  pirates,  and 
certain,  that  they  may  be  treated  as  enemies.  But  these  do  not  pre- 
clude the  national  right  of  proceeding  against  the  delinquents  judi- 
cially.— 3  Black.  Com.  2,  3,  4,  &c.  So  a  man  may  defend  himself 
against  violence,  but  the  assailant  may  be  indicted.  A  man  may  peacea- 
bly retake  his  own  property,  but  he  may  also  have  a  replevin.  A  man 
may  enter,  &c.,  but  he  may  have  his  ejectment.  The  same  observations 
apply  to  negotiation.  We  may  negotiate  as  well  on  national  as  on  pri- 
vate concerns,  but  without  prejudice  to  the  judicial  remedy. 

But  it  is  the  honour  of  free  states  that  the  judicial  remedy  is  ne- 
cessary.— 4  Black.  Com.  67.  That  the  Executive  should  be  inade- 
quate to  sudden  and  unusual  exertions  of  power  is  our  pride  and  hap- 
piness ;  and  that  our  Courts  should,  with  that  impartial  and  unbiassed 
dignity  which  characterizes  their  judicial  investigations  of  truth,  apply 
the  law  of  nations  to  men,  of  which  nations  are  composed,  and  substi- 
tute the  scales  of  justice  for  the  sword  of  war. 

But  it  is  said  that  there  is  a  want  of  precedent  for  this  prosecution. 

The  first  answer  is,  that  it  is  demonstrated  that  the  law  of  nations 
is  part  of  the  law  of  the  land. 

The  second  answer  is,  that  in  numerous  other  instances,  enumerated 
by  Blackstone,  the  law  of  nations  is  enforced  by  the  judiciary.  In  cases 
of  this  nature,  we  find  provisions  have  been  made  by  statute  in  affirm^ 
ance  of  the  law,  providing  more  speedy  and  specific  relief  than  the 
common  course  of  the  law  will  admit.  Thus  the  31  Hen.  VI.  c.  4  was 
passed,  and  then,  3  Jas.  I.,  c.  4,  which  makes  it  felony  to  go  out  of 
the  realm  to  serve  a  foreign  prince  without  oath  of  allegiance.  That 
an  indictment  will  lie  on  the  latter  is  unquestionable.  On  the  former. 
Bee  3  Bulst.  28 — a  case  in  point. 

It  is  urged,  also,  that  the  right  of  emigration  is  natural  to  freemen. 
It  is  no  crime  to  become  a  French  subject,  and  being  a  French  subject, 
•the  defendant  may  lawfully  enlist  in  this  command. 

The  answer  is,  that  when  a  man  has  fairly  and  deliberately  emi- 
grated— when  he  has  renounced  his  own  country,  and  has  been  received 
and  domicilated  by  the  other — when  all  this  has  been  done  previously 
to  the  commission  of  the  hostile  act,  and  without  a  view  to  it,  there  is 
no  offence  in  an  act  of  this  kind.  But  the  power  of  emigrating,  and 
the  power  of  renouncing  the  original  country,  are  widely  different.  To 
emigrate  is  declared  to  be,  in  roost  instances,  lawful  for  d^  private  citizen, 
in  some  it  is  dishonourable — as  to  leave  a  country  under  diificulties,  as 
in  a  dangerous  war,  &c. 

But,  at  all  events,  if  at  the  time  the  act  was  committed,  the  party 
was  unquestionably  a  citizen,  had  not  renounced  his  country,  and  was 
not  domiciliated  elsewhere,  he  cannot  escape  punishment  by  becoming 
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a  citizen  afterwards.     Still  less,  when  as  expressly  stated  and  proved, 
he  was  then  an  inhabitant. 

Is  not  the  defendant's /amtZy  still  at  Massachusetts? 

Is  he  not  9till  npon  the  roll  of  their  citizens;  were  his  family  in  want, 
would  they  not  be  entitled  to  public  relief? 

Did  he  not  declare  that,  as  an  American  he  would  die  ? 

It  is  said,  it  is  true,  that  without  actual  expatriation,  a  freeman,. in 
a  free  country,  may  consistently  with  the  law  of  nations  enter  as  a 
volunteer — 2  Lee  251. 

The  answer  is  to  be  found  in  Vattel  \.  3,  §  13,  in  addition  to  what 
is  already  cited. 

2.  The  principles  of  Lee  are  as  questionable  as  those  of  Vattel  are 
solid. 

It  is  prostrating  the  right  of  civil  society,  to  support  the  right  of 
man  in  a  state  of  nature. 

The  latter  is  destructive  to  civil  society — which  is  instituted  to  prevent 
the  pernicious  effects  of  those  rights.  Grotius,  whom  he  quotes,  does  not 
say  so.  Grotius  treats  simply  of  the  right  of  emigrating,  and  there  is 
not  a  syllable  of  the  matter  treated  on*by  Leo  in  the  whole  section  of 
Grotius.  Grot.  1.  2,  c.  5,  §  24.  But  in  the  same  section  Grotius  very 
justly  says,  that  one  ought  not  to  go  out  of  a  state,  when  the  interest 
of  the  state  requires  otherwise.  And  surely  the  interest  of  the  state  is 
affected  by  going  out  for  these  purposes. 

Lee  himself  excepts  those  states  in  which  it  was  not  allowable  by  the 
custom^  as  he  terms  it.     That  this  is  the  case  in  England  is  in  proof. 

And  it  has  not  been  altered  here.  The  bill  of  rights  declares,  emigra^ 
turn  shall  not  be  prohibited. 

It  is  contended,  however,  that  the  act  done — having  been  done  on 
board  the  vessel — it  is  there  French  country,  and  the  act  there  is 
lawful. 

The  answer  is,  that  in  no  respect  is  a  foreign  vessel  a  foreign  country. 
Suppose  the  defendant  had  on  board  that  vessel  committed  a  private 
offence,  the  indictment  lays  it  as  having  been  done  by  a  citizen — an 
inhabitant.     There  is  really  no  technical  difficulty. 

The  evidence  comes  fully  up  to  the  case.  The  defendant  was  in 
Charleston;  he  there  entered  the  vessel,  and  to  argue  that  the  instru- 
ment by  which  the  offence  is  committed  shall  protect  him  from  punish- 
ment, is  an  absurdity.  By  this  the  old  doctrine  of  deodands  is  reversed; 
there  the  instrument  partook  of  the  offence;  here  the  offender  is  to  be 
incorporated  into  the  innocence  of  the  instrument. 

Let  us  suppose  America  engaged  in  war,  and  that  one  of  her  faithless 
children  prefers  the  other  party,  joins  an  hostile  detachment  which  has 
already  invaded  his  own  country,  or  enters  on  board  a  foreign  privateer 
lying  in  our  bay,  and  commits  those  acts,  which  in  war  are  lawful,  in 
peace,  crimes.  Does  the  right  to  emigrate,  the  right  to  choose  his 
country,  to  renounce  his  former  allegiance  protect  him  here? 

It  will  be  said  that  this  is  not  a  parallel  case. 

What  is  the  difference? 

1.  The  offender  in  the  latter  case  has  a  right  to  leave  one  country 
and  become  a  citizen  of  another. 
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2.  He  has  a  right  to  disengage  himself  entirely  from  the  obligations 
of  duty  and  obedience  to  the  first  conntrj. 

3.  The  act  of  joining  the  other  conntrj,  of  itself,  exempts  him  from 
those  primary  obligations. 

So  far,  the  parallel  is  exact* 

To  escape  its  effect,  it  may  be  asserted,  that  a  man  can  nerer  lift  his 
hand  against  his  native  country.  But,  then,  what  becomes  of  all  these 
rights?  If  the  slavish  doctrine  of  an  unalienable  aUegiance  is  admitted^ 
it  totally  destroys  the  right  of  emigration. 

Thus  after  all  this  circuit  we  are  let  down  where  we  began,  vis :  That 
the  emigration  from  one  country  and  the  reception  in  another  must  be 
substantially  and  definitively  effected  before  the  acts  of  hostility. 

Let  it  not  be  said  that  this  doctrine  violates  the  rights  of  man.  It 
is  on  the  rights  of  man  that  it  is  established.  The  rights  of  man  are 
the  rights  of  all  men  in  relation  to  each  other,  and  when  voluntarily 
assumed  in  society  founded  on  principles  of  genuine  freedom,  they 
form  a  useful,  benevolent  and  endearing  system,  in  which  as  much  is 
received  as  is  given.  Perfect  equality  is  one  of  those  lights.  We  ren* 
der  ourselves  equal  when  we  all  submit  to  the  laws.  That  equality  is 
destroyed  if  one  man  can  set  himself  above  them.  That  eqmaUty  is 
destroyed  if  one  man  with  impunity  may  involve  three  millions  in  war. 

With  the  honour  of  being  the  first  in  the  eighteenth  century  to  unfurl 
the  standard  of  freedom  we  unite  the  glory  of  being  the  first  in  the  re* 
cords  of  man  who  deliberately  composed  a  constitution  of  government, 
combining  every  noble,  every  useful,  every  rational,  every  patriotic 
object,  and  containing  within  itself  the  means  of  acquiring  and  securing 
them  all.     Of  this  the  prominent  effects  strike  the  most  careless  eye. 

The  world  does  not  exhibit  a  fairer  picture  of  felicity,  more  useful 
industry,  more  wholesome  laws,  more  public  and  private  virtue,  more 
genuine  and  uniform  improvement,  more  to  attract  the  admiration  of 
the  traveller  and  secure  the  affections  of  the  citizen  than  the  land  we 
inhabit. 

Yet  it  is  on  such  a  country  that  inconsiderate  and  selfish  men  would 
pour  the  miseries  of  war. 

Is  it  not  fair  to  ask  them  by  what  authority  have  you  or  I  delegated 
to  an  individual  the  right  of  subjecting  us  to  the  pressure  of  heavy 
taxes,  to  the  desolation  of  property,  to  the  destruction  of  agriculture 
and  of  commerce,  to  the  dangers  of  military  serrice,  in  short,  to  the 
havoc  and  miseries  of  war  ?  Has  Pennsylvania,  have  the  United 
States  ?  No.  Our  excellent  constitution  has  wisely  vested  this  solemn, 
awful  step  in  the  collected  wisdom  and  patriotism  of  the  whole  country. 
There  the  necessity  of  the  war  and  the  means  of  defence  will  be  com- 
pared by  men  selected  by  their  country  and  responsible  to  it,  but  not 
by  men  who  involve  us  in  what  they  profess  they  will  not  share  with 
us,  and  in  the  very  act  which  draws  on  us  the  greatest  political  afflic- 
tion renounce  the  very  connexion  which  has  alone  rendered  us  liable 
for  their  conduct.  Have  the  Convention  of  France  requested  it  ?  No. 
They  have  requested  our  neutrality. 

The  French  people  who  assisted  us  formerly  did  it  under  the  sanc- 
tion aiid  approbation  of  their  sovereign.  Instead,  however,  of  his 
having  no  power  over  them,  as  stated  by  the  other  side,  the  operation 
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of  most  positive  and  powdrfnl  laws  was  suspended,  with  a  view  to  that 
pnblic  assistance  which  afterwards  took  place. — 2  Vatt.  235.  The 
uitention  of  France  was  soon  known ;  she  declared  herself  when  she 
thought  the  time  mature.* 


Mr.  Dnponcean,  Mr.  IngersoU  and  Mr.  Sergeant  addressed  the  jury 
at  great  length;  and  insisted — 

1.  That  the  indictment  did  not  include  an  offence  at  common  law. 

2.  That  if  the  President's  proclamation  created  such  an  offence,  the 
case  before  the  Court  was  committed  before  the  proclamation  was 
made. 

3.  That  though  the  treaty  with  Morocco  prohibited  the  enlisting  of 
American  citizens  under  such  circumstances  as  the  present,  yet  there 
was  no  such  provision  in  Ihe  treaty  with  France,  and  hence  the  inference 
from  its  express  introduction  into  the  former  treaty  is  that  it  was  inten- 
tionally omitted  from  the  latter. 

4.  That  independently  of  these  grounds,  as  there  was  no  statute 
giving  jurisdiction,  the  Court  could  take  no  cognizance  of  the  offence. 

On  the  question  under  the  laws  of  nations  were  cited,  6  vol.  Hume' 9 
HitL  Eng.  433;  1  HfOeK  Hist.  Mass.  Bay  251;  3  Vattel  15;  Byn- 
ker  22d  c. ;  Syn.  Gal.  Rep.  94.t 

JuDOB  Wilson,  (with  whom  were  Judge  Irbdell  and  Judge  Peters,) 
charged  the  jury  as  follows : — This  is,  gentlemen  of  the  jury,  a  case  of 
the  first  importance.     Upon  your  verdict  the  interests  of  four  millions 

*  The  aolicitnde  felt  in  the  case  by  the  officers  of  the  government  is  illustrated  hj  th6 
foUowing  notes  to  Mr.  Rawle  during  the  progress  of  the  trial : 

(From  Mr.  Hamilton.) 

Diim  Sib  :  I  send  you  all  the  books  you  sent  me.  There  appears  to  me  a  passage  im« 
portant  to  Mr.  Rawle— Quertionef  Jurit  Pub.  Lib.  1,  chap.  viii.  p.  178. — I  mean  what  relates 
to  the  people  of  Munster  who  made  out  of  the  territories  of  Spain  incursions  into  those  of 
Holbnd.  It  shows  by  an  example  tliat  military  expeditions  out  of  the  territory  of  a  neutral 
power  cannot  rightfully  be  made  by  a  power  at  war,  and  that  if  permitted  the  neutral  ntt- 
tna  is  answerable.  A  fortiori,  tlie  means  of  such  expeditions  cannot  be  prepared  in  a  neu- 
tnl  territory. 

A.  H. 
C  Mr.  Lewis     United  States 
Endorsed  <  or  v$. 

I  Mr.  Rawle.        Henfield. 

(From  Mr.  Randolph.) 

E  Randolph,  with  best  respects  to  Mr.  Rawle  : — 

The  nineteenth  article  of  the  Dutch  treaty  was  adverted  to;  and  it  was  presumed  that  you 
woald  operate  with  it,  if  any  of  the  crew  were  found  to  come  within  the  description.  The 
captain  of  the  pri\*ateer  seems,  from  your  information,  to  be  of  doubtful  character.  May  it 
DOC,  therefore,  be  advisable  to  inquire,  whether  he  be  an  American  or  foreign  citizen,  be- 
fcre  yoa  get  into  motion  against  him  ? 


t  Unftntunately  for  the  profession  the  only  notes  the  editor  has  been  able  to  obtain  of  the 
trgnment  for  the  defence  are  those  taken  at  the  time  by  Mr.  Rawle.  The  newspapers, 
however,  speak  of  the  speeches  of  both  Mr.  Sergeant  and  Mr.  IngersoU  as  of  great  power; 
and  in  the  Daily  Advertiser  of  August  5,  1793,  a  communication  appears,  in  which,  by  a 
eritic  of  no  mean  abilities,  Mr.  Sergeant's  speech  is  referred  to  as  moat  efficient  and  unan> 
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of  your  fellow-citizens  may  be  said  to  depend.    But  whatever  be  the 
consequence,  it  is  your  duty,  it  is*  our  duty,  to  do  only  what  is  right. 

[After  stating  the  substance  of  the  charges  against  the  defendant, 
the  learned  Judge  proceeded :] 

It  has  not  been  contended,  on  the  present  occasion,  that  the  defend- 
ant has  any  peculiar  exclusive  right  to  take  a  part  in  the  present  war 
between  the  European  powers,  in  relation  to  all  whom  the  United 
States  are  in  a  state  of  peace  and  tranquillity. 

If  he  has  no  peculiar  or  exclusive  right,  it  naturally  follows,  that 
what  he  may  do  every  other  citizen  of  the  United  States  may  also  do. 
If  one  citizen  of  the  United  States  may  take  part  in  the  present  war, 
ten  thousand  may.  If  they  may  take  part  on  one  side,  they  may  take 
part  on  the  other ;  and  thus  thousands  of  our  fellow-citizens  may  asso- 
ciate themselves  with  different  belligerent  powers,  destroying  not  only 
those  with  whom  we  have  no  hostility,  but  destroying  each  other.  In 
such  a  case,  can  we  expect  peace  among  their  friends  who  stay  behind? 
And  will  not  a  civil  war,  with  all  its  lamentable  train  of  evil,  be  the 
natural  effect? 

Yet  what  is  right  must  be  done,  independent  of  the  consequences, 
which  I  have  only  stated,  in  order  to  lay  before  you  the  necessity  of 
seriously  considering  the  case  entrusted  to  you  before  you  decide  upon  it. 

Two  principal  questions  of  fact  have  arisen,  and  require  your  de- 
termination. The  first  is,  that  the  defendant,  Gideon  Henfield,  has 
committed  an  act  of  hostility  against  the  subjects  of  a  power  with 
whom  the  United  States  are  at  peace:  this  has  been  clearly  established 
by  the  testimony.  The  second  object  of  inquiry  is,  whether  Gideon 
Henfield  was  at  that  time  a  citizen  of  the  United  States.  This  he  ex- 
plicitly acknowledged  to  Mr.  Baker;  and,  if  he  declared  true,  it  was 
at  that  time  the  least  of  his  thoughts  to  expatriate  himself. 

The  questions  of  law  coming  into  joint  consideration  with  the  facts, 
it  is  the  duty  of  the  Court  to  explain  the  law  to  the  jury,  and  give  it 
to  them  in  direction. 

It  is  the  joint  and  unanimous  opinion  of  the  Court,  that  the  United 
States,  being  in  a  state  of  neutrality  relative  to  the  present  war,  the 
acts  of  hostility  committed  by  Gideon  Henfield  are  an  offence  against 
this  country,  and  punishable  by  its  laws. 

It  has  been  asked  by  his  counsel,  in  their  address  to  you,  against 
what  law  has  he  offended  ?  The  answer  is,  against  many  and  binding 
laws.  As  a  citizen  of  the  United  States,  he  was  bound  to  act  no  part 
which  could  injure  the  nation;  he  was  bound  to  keep  the  peace  in  re- 
gard to  all  nations  with  whom  we  are  at  peace.  This  is  the  law  of 
nations;  not  an  ex  post  facto  law,  but  a  law  that  was  in  existence  long 
before  Gideon  Henfield  existed.  There  are,  also,  positive  laws,  existing 
previous  to  the  offence  committed,  and  expressly  declared  to  be  part  of 
the  supreme  law  of  the  land.  The  Constitution  of  the  United  States 
has  declared  that  all  treaties  made,  or  to  be  made,  under  the  authority 
of  the  United  States,  shall  be  part  of  the  supreme  law  of  the  land.  I 
will  state  to  you,  gentlemen,  so  much  of  the  several  treaties  in  force 
between  America  and  any  of  the  powers  at  war  with  France,  as  applies 
to  the  present  case.  The  first  article  of  the  treaty  with  the  United 
Netherlands,  declares  that  there  shall  be  a  firm,  inviolable,  and  universal 
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peace  and  sincere  friendship  between  the  States  General  of  the  United 
Netherlands  and  the  United  States  of  America,  and  between  the  sub- 
jects and  inhabitants  of  the  said  parties. 

The  seventh  article  of  the  definitive  treaty  of  peace  between  the 
United  States  and  Great  Britain,  declares  that  there  shall  be  a  firm 
and  perpetoal  peace  between  His  Britannic  Majesty  and  the  United 
States,  and  between  the  subjects  of  the  one  and  the  citizens  of  the 
other. 

And  the  first  article  of  the  treaty  with  Prussia  declares  that  there 
shall  be  a  firm,  inviolable,  and  universal  peace  and  sincere  friendship 
between  His  Majesty  the  King  of  Prussia  and  his  subjects,  on  the  one 
part,  and  the  United  States  of  America  and  their  citizens  on  the  other. 

It  may  be  observed,  that  the  treaty  would  not  be  less  sufficient  in 
relation  to  the  present  question,  if  "subjects"  and  "citizens"  had  not 
been  mentioned. 

These  treaties  were  in  the  most  public,  the  most  notorious  existence, 
before  the  act  for  which  the  prisoner  is  indicted  was  committed. 

The  notoriety  may,  indeed,  be  said  to  have  been  greater  than  that  of 
the  general  Acts  of  Congress;  since,  besides  the  same  mode  of  publi- 
cation, they  are  expressly  referred  to  in  the  Constitution. 

Much  has  been  said  on  this  occasion,  by  the  defendant's  counsel,  in 
support  of  the  natural  right  of  emigration;  but  little  of  it  is  truly  ap- 
plicable to  the  present  question. 

Emigration  is,  undoubtedly,  one  of  the  natural  rights  of  man.  Yet 
it  does  not  follow  from  thence  that  every  act  inconsistent  with  the  duty 
is  inconsistent  with  the  state  of  a  citizen. 

Nothing  is  more  inconsistent  with  the  duty  of  a  citizen  than  treason; 
but  it  is  because  he  still  continues  a  citizen  that  he  is  liable  to  punish- 
ment.* 

•  From  the  several  charges  in  the  text  may  be  deduced  three  points: 

(1)  That  the  participation  by  the  citizens  of  a  neutral  state  in  an  attack  by  one  belligerent 
pi'wer  u{K>n  another,  is  an  offence  against  the  laws  of  nations,  and  may  be  punished  as  such 
l^  iiuch  neutral  state. 

(2)  That  though  there  has  been  no  exercise  of  the  power  conferred  upon  congress  by  the 
con:etitution  "  to  define  and  punish  offences  against  the  laws  of  nations,"  the  federal  judiciary 
has  jurid<lirtion  of  an  otfence  against  the  laws  of  nations,  and  may  proceed  to  punish  the 
otfirndcr  according  to  the  forms  of  the  common  law. 

(3)  Tliat  a  violation  by  a  citizen  of  the  Union  of  a  treaty  with  a  foreign  State,  may  be 
punished  in  tlie  Federal  courts  by  indictment, 

Perliaps  to  these  may  be  addeil  the  much  controverted  position  that  the  federal  courts  have 
common  law  cognizance  of  offences  against  the  sovereignty  of  the  United  States. 

The  first  point  can  give  but  little  trouble.  It  is  fully  supported  by  the  citations  given  by 
Chief  Justice  Jay  from  the  civilians ;  and  the  late  accomplishexl  and  lamented  Mr.  Wheaton, 
in  his  Commentary  on  the  Law  of  Nations,  lays  down  the  same  doctrine,  though  without  refer- 
ence to  this  case.      Wheai.  Law  of  Nat.  47 1. 

The  second  and  third  points,  however,  so  far  as  they  involve  the  third,  have  been  the  sub- 
ject of  frequent  discussion,  and  of  a  variety  of  adjudication  which  on  a  former  occasion  was 
traced  as  follows: 

"The  inclination  of  authority,  as  has  been  already  noticed,  is,  that  the  federal  courts  have  no 
oomnion  law  jurisdiction  whatever  in  criminal  cases.  (See  4  Tucker's  Blackstone,  app.  10.)  In 
the  first  case  in  which  the  que&tion  was  mooted,  (U.  S.  v.  Ravara,  2  Dallas  297,  post,  p.  90),  it 
•was  argued  tlmt  the  offence  committed  was  not  an  offence  at  common  law,  nor  made  so  by  any 
positive  law  of  the  United  States,  but  it  was  not  urged  that,  unless  defined  by  statute,  it  could 
iwt  be  punished:  and  the  court  found  the  defendant  guilty,  the  offence  being  held  indictable  at 
common  law.  In  a  case  arising  shortly  afterwards,  (U.  S.  v.  Worrall,  2  Dallas  384,  seeposf)^ 
Mr.  Dallas,  counsel  for  the  defendant, argued  that,  by  the  i2th  article  ot  the  amendment  to  the 
eoBstiiDtkn,  ''the  powen  not  delegated  to  the  United  States,  nor  prohibited  to  the  States,  are 
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After  some  other  observations,  explanatory  of  the  lenl  prineiplet 
which  had  been  agitated  in  the  course  of  the  trial,  die  Judge  ooneluded 

■ 

leaerved  to  the  states  respectively,  or  to  the  people/'  In  relation  to  crimes  and  ponishiDeDt^ 
the  objects  of  the  delegated  powers  of  the  United  States,  he  urged,  are  enumerated  and  flzedL 
Every  power  is  matter  of  definite  and  positive  grant,  and  the  very  powers  that  are  graulcA 
cannot  take  eflfect  until  they  are  exercised  through  the  medium  of  the  law.  Gmgress  has, 
undoubtedly,  power  to  make  a  law  which  shall  render  it  criminal  to  offer  a  bribe  to  the  oora- 
xnissioner  of  the  revenue,  (the  case  before  the  court,)  but  not  having  done  so,  the  crime  is 
not  recognized  by  the  federal  code,  and  consequently  it  is  not  a  subject  on  which  the  judicial 
authority  of  the  Union  can  operate.  Mr.  Dallas  cited  but  three  cases,  which  are  probably 
all  that  had  at  that  time  been  decided ;  the  case  of  Henfield,  who  had  been  punished  ez« 
pressly  for  a  violation  of  a  treaty;  that  of  Ravara,  which  he  endeavoured  to  weaken ;  and 
that  of  Schaffer,  decided  in  the  Mayor's  Court  of  Philadelphia  (4  DoAot,  app,  26),  where  it 
was  held  that,  although  all  powers  which  are  essential  to  the  independence,  protection  or 
defence  of  the  government,  ought  to  be  considered  as  granted  by  the  constitution,  jret  where 
it  is  found  that  congress  has  not  by  any  act  legislated  on  a  point,  and  thereby  divested  a  stato 
of  a  jurisdiction  which,  at  the  time,  it  constitutionally  possessed,  such  jurisdictioQ  continues 
in  the  state  courts.  The  court  were  divided  in  their  opinions,  Chase,  Circuit  J.,  holding 
that  there  could  be  no  indictment  under  the  constitution  for  a  common  law  ofibnoe,  and 
Peters,  District  J.,  maintaining  the  contrary  doctrine. 

**  In  the  following  year  ( 1 799),  at  a  Circuit  Court  in  Connecticut,  the  defendant  was  indicted 
for  accepting  a  commission  from  the  French  republic,  and  cruising  against  and  capturing 
British  property.  No  question  of  jurisdiction  was  raised,  and  he  was  ooovksted,  it  being  held 
that  he  could  not  expatriate  himself.  (JSeepotL,  WUHanui't  com.)  Shortly  aAerwards,  Judge  Wash* 
ington  seems  to  have  held  that  there  could  be  no  indictment  for  perjury  at  common  law  in  the 
courts  of  the  United  States,  (See  1  W.  C  C.R.SA;  the  report  of  which  case  appears  to  be  defect- 
ive in  the  conclusion  of  Judge  Washington's  opinion,)  and  Chief  Justice  Marshall  (U.  S.  w.  Burr, 
4  Cranchj  500)  hints  that  he  too  is  of  the  opinion  that  no  common  law  offence,  not  specified  by 
statute,  is  indictable  in  the  federal  courts;  and  such  certainly  is  the  assumption  on  which  he 
reasons  in  more  than  one  succeeding  case.  (U.  S.  v.  Bevans,  3  Wheat.  336 ;  U.  S.  v.  Wiltberger, 
9  Wheat.  IQ.)  But  in  a  case  which  occurred  in  the  Circuit  Court  of  Massachusetts  (U.  8.  v. 
Coolidge,  1  Go/?.  488),  on  an  indictment  for  an  offence  committed  on  the  high  seas,  theques* 
tion  arose,  directly,  whether  the  Circuit  Court  had  jurisdiction  to  punish  offences  against  the 
United  States,  which  had  not  been  defined,  and  to  which  no  punishment  had  been  affixed. 
The  judge,  admitting  that  the  courts  of  the  United  States  were  of  limited  jurisdiction,  and 
could  exercise  no  authority  not  expressly  granted  to  them,  contende<l,  that  when  an  authori^ 
was  once  lawfully  given,  the  nature  and  extent  of  that  authority,  and  the  mode  in  which  it 
should  be  exercised,  must  be  regulated  by  the  rules  of  the  common  law,  and  that,  if  this  dis- 
tinction was  made,  it  would  dissipate  the  whole  difficulty  and  obscurity  of  the  subject.  Coo* 
gress,  he  said,  might,  under  the  constitution,  confide  to  the  Circuit  Courts  jurisdiction  of  all 
offences  against  the  United  States,  and  they  had  conferred  on  them  jurisdiction  of  almost  all; 
that  by  the  judiciary  act  the  Circuit  Courts  have  exclusive  cognizance  of  all  crimes  and 
qffences  cognizable  under  the  authority  of  the  United  States,  except  where  that  or  another 
statute  of  the  United  States  otherwise  provides ;  that,  in  order  to  ascertain  what  are  crimes 
and  offences  against  the  United  States,  recourse  must  be  had  to  the  common  law,  taken  in 
connection  with  the  constitution;  and  that  congress  has  provided  for  the  punishment  of  many 
crimes  which  it  has  not  defined,  an  explanation  and  definition  of  which  can  only  be  Ibund 
in  the  common  law.  The  inference,  he  urged,  was  plain,  that  the  Circuit  Courts  have  cog- 
nizance of  all  offences  against  the  United  States;  that  what  these  offences  were  depended 
upon  the  common  law,  applied  to  the  powers  confided  to  the  United  States ;  that  the  Circuit 
Courts,  having  such  cognizance,  might  punish  by  fine  and  imprisonment  where  no  punishment 
was  specially  provided  by  statute;  that  the  admiralty  was  a  court  of  extensive  criminal,  as 
well  as  civil,  jurisdiction;  and  that  offences  of  admiralty  were  exclusively  cognizable  by  the 
United  States,  and  punishable  by  fine  and  imprisonment,  where  no  other  punishment  was 
specially  prescribed.  The  District  Judge  dissenting,  the  case  came  before  the  Supreme  Court 
of  the  United  States;  and  it  is  evident,  from  the  reported  case  (1  Wheat.  415),  that  a  strong 
desire  existed  in  the  minds  of  the  judges  to  hear  the  whole  question  of  the  extent  of  juris* 
diction  re-argued.  The  Attorney  General,  however,  declining  to  do  so,  being  unwilling  to 
attempt  to  shake  tlie  United  States  v.  Hudson  &  Goodwin  (7  Cranch.  32),  by  the  authority 
of  that  case  the  court  felt  themselves  bound,  and  so  certified  to  the  Circuit  Court  Chan- 
cellor Kent  does  not  seem  to  think  that  the  case  of  U.  S.  v.  Coolidge  should  be  governed  by 
the  same  principle  as  those  of  Hudson  v.  Goodwin,  and  U.  S.  v.  Worrall,  the  one  a  lil)el  and 
the  other  an  attempt  to  bribe  a'Commissionorof  the  revenue,  the  two  latter  being  decided  oq 
the  ground  that  the  constitution  had  given  to  the  courts  no  jurisdiction  in  such  cases;  whereas^ 
the  case  of  Coolidge  was  one  of  admiralty,  over  which  the  federal  courts  seem  to  bava  a 
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by  remarking,  that  tbe  jury,  in  a  general  verdict,  must  decide  both  law 
and  £ict,  bat  that  this  did  not  authorize  them  to  decide  it  as  they  pleased ; 


genenlmnd  ezekuiTe  jnrMdioCjcm.''  KttWt  Cotnm,  voL  L  p. 
At  fliw  JKopfe  •»  CIpMf .  358.    Arf  .  0N  CMMt.  272. 


S3S.~-Whariom'$  Crirn,  Imw,  p.  40. 

• 

But  even  amimtng  thmt  the  doctrine  that  the  common  law,  of  a  wamrtt  tf  JurwUdiim^  doeg 
poc  oootiol  the  federal  oouita,  is  now  finallsr  established,  it  bjr  no  means  follows  that  the 
eoouiioo  law,  as  a  nUefor  the  exrroK  9/  a  Jurisdietion  pnaiomig  gwtn^  does  not  apply  undi- 
minisbed  except  so  ftr  as  it  interferes  with  positive  statute.  Thus  it  may  be  argued,  that  as 
ooDgreas  bas  power  to  **  define  and  puni»h  offences  against  the  law  of  nations,''  the  jurisdic- 
Ikm  of  the  atates  is  thereby  divested  of  the  particular  subject  matter;  and  that  oonsequentl]^ 
as  the  jurisdiction  eiists  somewherei  it  exists  in  the  federal  courts,  ready  to  be  exercised 
thioogh  the  siatntocy  medium,  when  congress  specifies  tbe  procedure,  but  when  no  legis* 
latinii  has  taken  place,  through  the  agency  of  the  common  law.  Marbury  9.  Madison, 
1  Crmmek,  137,  tends  fo  the  doctrine  that  the  federal  jurisdiction  in  this  and  kindred  cases  is 
exclusive;  and  such  is  the  express  ruling  of  Com.  9.  KosloO;  ^  8.if  R.  545,  where  Chief 
Justice  TUgfaman  refused  to  take  cognizance  of  a  suit  respecting  a  consul.  The  pregnant 
inquiry  pressed  home  in  the  latter  case : — **  Is  the  constitution  to  be  so  construed  as  to  exclude 
the  jurisdiction  of  ail  inferior  courts,  and  yet  sufier  the  authority  of  the  Supreme  Court  to  be 
dormant  until  called  into  action  by  law,"  &c.,  gives  no  obscure  intimation  of  the  leaning  of 
that  wise  and  clear  headed  judge  on  this  very  point 

It  is  not  ineonsistent,  therefore,  Mrith  the  doctrine  discarding  the  common  law  as  an  origin 
of  jorisdiotion  to  the  federal  courts,  to  hold  ttiat  where  an  express  subject  matter  is  ceded  to 
tbe  federal  |9>vemment  by  the  constitution,  that  subject  matter  is  to  be  acted  upon  through 
the  medium  of  common  law  forms.  This  distinction  is  dwelt  upon  by  the  late  Mr.  Dupon- 
oeau  in  bis  notice  of  this  veiy  case. 

**  Judge  Wilson,  who  presided  at  this  trial,  in  his  charge  to  the  jury,  took  the  ground  of  its 
being  also  an  offence  at  mmnutm  iate.  of  which  the  law  of  nations  was  a  part,  and  main- 
tained the  doctrine  that  the  wmmon  law  was  to  be  looked  to  for  the  definition  and  punish- 
ment of  the  offence.  This  ground  bad  not  been  adverted  to  in  argument,  or,  at  least,  very 
slightly.  But  it  would  seem  that  the  common  hue  considered  as  a  municipal  system  had 
nothing  to  do  with  this  caae.  Tbe  law  of  nations,  being  the  common  law  of  the  civilized 
world,  may  be  said,  indeed,  to  be  a  part  of  the  law  of  every  civilized  nation;  but  it  stands 
OQ  other  and  higher  grounds  than  municipal  customs,  statutes,  edicts,  or  ordinances.  It  is 
bintling  on  every  people  and  on  every  government.  It  is  to  be  carried  into  effect  at  all  times 
under  the  penally  of  being  thrown  out  of  tlie  pale  of  civilization,  or  involving  die  country 
into  a  \%'ar.  Every  branch  of  the  national  admini:«tration,  each  within  its  district  and  its 
pdrticiilar  jurifidiotion^  is  bound  to  administer  it.  It  defines  otfenoes  and  affixes  punishments, 
and  acta  evt^rywhereprcynriorigore,  whenever  it  is  not  altered  or  modified  by  particular  national 
statutes,  or  usages  not  inoonsibtent  with  its  great  and  fundamental  principles.  Whether  there 
ii  or  n^n  a  national  oominon  law  in  other  respects  xhiaunwergal  oommon  law  can  never  cease 
to  be  ttie  rule  of  executive  and  judicial  proceedings  until  mankind  shall  return  to  the  savage 
etale.  Juilge  Wilson,  therefore,  in  my  opioton,  ratlier  weakened  than  strengthened  the  ground 
of  the  prr*i»ectition  in  placing  the  law  of  nations  on  the  same  footing  with  the  municipal  or 
local  common  law  and  deriving  its  authority  exclusively  feom  the  latter.  It  was  considering 
the  sulject  in  its  narrowest  point  of  view."     D%tp.  J%ar.  3. 

A  distinction  of  a  parallel  character  is  taken  by  Mr.  Dallas,  in  his  speech  in  Worral  s  case, 
which  will  be  presently  given,  where  he  argues  that  in  the  case  in  the  text  the  defendant 
was  tmlicted  for  an  infraction  of  a  treaty,  which  is  the  supreme  law  of  the  land,  and  that 
ame^qiiently  that  case  is  no  authority  for  the  position  that  at  oommon  law  alone  any  offence 
against  the  sovereignty  of  the  United  ^tes  is  indictable. 

There  are,  however,  great  difficulties  in  the  way  of  giving  the  federal  courts  criminal 
jurisdictions  over  infractions  of  treaties,  or  of  the  law  of  nations,  and  at  the  same  time 
refusing  them  such  jurisdiction  over  common  law  offences.  If  the  oommon  law  is  inadmi.v 
sibie  CO  execute  the  jurisdiction  in  the  latter  case,  the  question  is  a  critical  one,  whether  the 
former  can  be  taken  in  to  help  out  the  jurisdiction  of  the  latter;  and  sucli,  in  fact,  appears 
to  hav«?  been  the  view  of  Judge  Wilson,  who,  declining  to  place  the  cas»e  on  tlie  narrow 
grounrl  of  the  law  of  nations  alone,  declared  the  offence  to  be  cognizable  at  common  law. 

Supprtsirig,  therefore,  ttiat  Henficld's  case  is  in  such  direct  oouflict  witli  U.  S.  v.  Coolidge, 
and  U.  S.  v.  Hudson,  that  either  the  former  or  the  two  latter  must  fall,  the  question  arises, 
whir-h  is  to  be  oon^dered  as  law  ? 

HeTifielifs  case,  it  is  true,  was  not  reviewed  by  the  court  in  banc,  but  the  ruling  of  the 
oourt  at  the  trial  was  made  ailer  a  full  and  ample  discussion  by  counsel  distinguished  for 
tlieir  learning  and  sagacity,  and  received  tbe  assent  both  of  Judge  Peters,  the  District  Judge, 
and  <jf  all  the  judges  of  the  Supreme  Court  but  one.    Chief  Justice  Jay,  to  whom  as  a  ooa- 
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they  were  as  mach  bound  to  decide  b^  law  as  the  judges:  the  responsi- 
bility was  equal  upon  both. 

The  jury  retired  about  nine  on  Saturday  evening,  and  came  into 
court  again  about  half-past  eleven,  when  they  informed  the  Court  they 
had  not  agreed.  '  They  were  desired  to  retire  again,  which  they  did, 
and  returned  on  Monday  morning,  having  delivered  into  the  bands  of 
Judge  Wilson  a  privy  verdict  on  Sunday  morning,  sooa  after  the  ad- 
journment of  the  Court. 

One  of  the  jurymen  now  expressed  some  doubts,  which  occasioned 
the  judges  separately  to  deliver  their  sentiments  on  the  points  of  law 
adverted  to  in  the  charge  on  Saturday -evening,  each  of  them  assenting 
to  the  same,  particularly  as  to  the  change  of  political  relation  in  the 
defendant,  from  his  having  been  some  time  absent  from  home  previous 
to  his  entering  on  board  the  privateer. 

The  jury  again  retired,  and  the  Court  adjourned.  At  half-past 
four  the  Court  was  convened,  and  the  jury  presented  a  written  ver- 
dict, which  the  Court  refused  to  receive,  as  being  neither  general  nor 
special.  Another  adjournment  took  place,  and  about  seven  o'clock  a 
verdict  of  "Not  Guilty"  was  delivered.* 

ttitutional  lawyer,  no  one  can  be  pronounced  8n[>erior,  and  to  whom  of  all  the  judges  who 
ever  sat  on  that  bench  the  character  of  a  cotemporaneous  expositor  most  properly  belongs, 
announces  the  jurisdiction  in  advance  with  great  solemnity,  in  a  charge  whiefa  exhibits  grave 
deliberation.  jirUe  p.  49.  Judge  Wilson  and  Judge  Iredell,  both  of  whom  sat  in  the  constitu- 
tional convention,  proclaimed  the  same  doctrine  at  the  trial.  The  prosecution  was  instituted 
by  Mr.  Edmund  Randolph,  certainly  not  one  of  that  dass  which  leaned  to  an  enlarged  view 
of  the  judicial  power,  and  his  official  opinion  as  Attorney  Greneral  was  given  beforehand  that 
the  offence  was  one  which  the  federal  courts  have  power  to  punish.  Mr.  Jefferson,  almost  at 
the  same  moment,  in  substance  directs  Mr.  Morris  to  explain  to  the  British  court  that  the  ac- 
quittal arose  not  from  a  want  of  power  to  punish,  but  a  doubt  in  the  minds  of  the  jury  as  to 
the  guilty  intent;  {tee  next  note)  and  Chief  Justice  Marshal  many  years  aAerwards,  laments 
over  the  verdict  €ff  the  jtary,  not  as  the  necessary  result  of  a  lack  of  jurisdictioti  but  as  a 
melancholy  exhibition  of  party  zeal.  {Ibid.)  By  none  of  these  is  there  the  least  intima- 
tion of  a  doubt  as  to  the  jurisdiction  of  the  court;  and  when  the  character  of  the -men  them- 
selves is  recollected — the  sound,  wary,  experienced  jtidgmetit  of  Cliief  Justice  Jay — the  sin- 
gular sagacity  of  Mr.  Jefferson  in  every  branch  of  our  system,  and  his  peculiar  sensitiveness 
to  judicial  encroach mentjt — and  the  excellent  capacity  and  long  experience  of  Judge  Iredell, 
Judge  Wilson,  and  Judge  Peters — it  cannot  now  be  said  that  the  jurisdictioi)  was  assumed  incon- 
siderately or  acquiesced  in  blindly.  It  undoubtedly  was  exercised  because  the  unitetl  opinion 
of  the  day  required  its  exercise.  It  was  exercised  in  confoimity  with  the  opinion  an* 
nounced  by  Washington  in  his  proclamation  of  neulralify^a  paper  unanimously  adopted 
by  the  cabinet,  as  a  correct  exposition  to  foreign  States  of  the  power  of  the  federal  govern- 
ment— ^that  the  federal  government  in  such  cases  coulcf  through  its  courts  punish  the  offender. 
10  W<uh,  Writ,  by  Sparke^  535,  ante  p.  53.  How  fer  this  Ofiinion  is  to  be  considered  as 
shaken  in  U.  S.  r.  Hudson,  where  the  proceedings  were  exparte,  and  U.  S.  ».  Coolidge,  wh^e 
Ae  Attorney  General  abandoned  the  question,  is  yet  to  be  determinefl. 

•  Chief  Justice  Marshall  {life  of  Wathington,  p.  273-74  vol.  2)  thns  notices  the  result: 

"The  administration  received  additional  evidence  of  the  difficulty  that  would  attend  an 
adherence  to  the  system  which  had  been  commenced  in  the  acquittal  of  Gideon  Henfield. 

A  prosecution  had  been  instituted  against  this  person,  who  had  enlisted  in  Charleston  on 
board  a  French  privateer  equipped  in  that  port,  which  had  brought  her  prizes  into  the  p<Ht 
of  Philadelphia.  This  prosecution  had  been  directed  under  the  advice  of  the  attorney  gene* 
ral,  who  was  of  opinion  that  persons  of  this  description  were  punishable  ibr  having  violated 
subsisting  treaties,  which  by  the  constitution  are  the  supreme  law  of  the  land,  and  that  they 
were  also  indictable  at  common  hiw.  for  rlisturbing  the  peace  of  the  United  States. 

It  could  not  l)e  expected  that  the  Democratic  party  would  be  inattentive  to  an  act  so  sus- 
ceptible of  misrepresentation.  Their  papers  sounded  the  alarm,  an<i  it  was  universally 
asked,  "what  law  had  be<'n  offended,  and  under  what  statute  was  the  indictment  supported? 
Were  the  American  people  already  prepared  to  give  to  a  proclamation  the  force  of  a  legis- 
lative act,  and  to  subject  themselves  to  the  will  of  the  Executive?  But  if  they  were  already 
simk  to  such  a  state  of  degradation,  were  they  to  be  punished  for  viohiting  a  proctannation 
which  had  not  been  published  when  the  ofiienoe  was  ooounitted,  if  indeed  it  could  be  tenned 
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an  offence  to  engl^se  with  Fnmoe,  combating  (bx  liberty  against  the  combined  despots  of 
Europe.*" 

*"  As  the  trial  approached,  a  great  degree  of  sensibility-  was  displayed,  and  the  verdict  in 
favour  of  Heofield  was  oelebrateti  with  extravagant  marks  of  joy  and  exultation.  It  be- 
reaved the  executive  of  the  strength  to  be  derived  from  an  opinion,  that  punisliment  might 
be  legally  inflicted  on  those  who  should  opendy  violate  the  rules  prescribed  for  the  preserva- 
tion of  neotrality ;  and  exposed  that  department  to  the  obloquy  of  having  attem'pted  a  mea- 
sure which  the  biws  would  not  justify." 

The  verdict  was  considered  by  Washington  of  such  moment,  as  to  lead  him  to  enumerate 
it  as  a  principal  reason  to  be  considered  in  the  question  of  calling  an  extra  session  of  Con- 
fTTM,  respecting  which  be  asked  the  opinion  of  his  cabinet  on  August  3,  1793.— (See  10 
Wask.  Wrii.  by  Sparfu,  362.) 

In  a  letter  from  Mr.  Jefferson  to  Mr.  Morris,  then  in  England  (3  /«^.  Cor,  271],  it  is 


**  It  has  been  pretended,  indeed,  that  the  engagement  of  a  citizen  in  an  enterprise  of  this 
natlins  was  a  divestment  of  the  character  of  citizen,  and  a. transfer  of  jurisdicticHi  over  him 
to  another  sovereign.  Our  citizens  are  entirely  free  to  divest  themselves  of  that  character 
by  emigration,  and  other  acts  manifesting  their  intention,  and  may  then  beoorne  the  subjects 
of  ancttber  power,  and  free  to  do  whatever  the  subjects  of  tliat  power  may  do.  But  the 
laws  do  not  admit  that  the  bare  commission  of  a  crime  amounts  of  itself  to  a  divestment  of 
the  character  of  citizen,  and  withdraws  the  criminal  from  their  coercion.  They  would 
never  prescribe  an  illegal  act  among  the  legal  modes  by  which  a  citizen  must  disfranchise 
himseli ;  nor  render  treason,  for  instance,  innocent,  by  giving  it  the  force  of  a  dissolution  of 
the  obligation  of  the  criminal  to  his  country.  Accordingly,  in  the  case  of  Hentield,  a 
citizen  of  these  States,  charged  with  having  engaged,  in  the  port  of  Charleston,  in  an  enter- 
prise against  nations  at  peace  with  us,  and  having  joined  in  the  actual  commission  of  hosti- 
lities, the  Attorney  General  of  the  United  States,  in  an  official  opinion,  declared  that  tlie  act 
with  which  be  was  charged  was  punishable  by  law.  The  same  thing  has  been  unanimously 
declared  by  two  of  the  Circuit  Courts  of  the  United  States,  as  you  will  see  in  the  charges 
of  Chief  Justice  Jay,  delivered  at  Richmond,  and  Judge  Wilson,  delivered  at  Philadelphia : 
both  of  which  are  herewith  sent  Yet  Mr.  Genet,  in  the  moment  he  lands  at  Charleston,  is 
sble  to  tell  the  Governor,  and  continues  to  affirm  in  bis  correspondence  there,  that  no  law  of 
the  United  States  authorizes  their  government  to  restrain  either  its  own  citizens  or  the 
foreigners  inhabiting  its  territory,  from  warring  against  the  enemies  of  France.  It  is  true,* 
i»deed,  that  in  the  case  of  Henfleld,  the  jury  which  tried,  absolved  him.  But  it  appeared  on 
the  trial,  that  the  crime  was  not  knowingly  and  wilfully  committed ;  that  Henfield  was 
ijEfiorantof  the  unlawfulness  of  his  undertaking;  that,  in  the  moment  he  was  apprized  of  it 
h**  showed  real  contrition ;  that  he  had  rendered  meritorious  services  during  the  late  war, 
Slid  declared  that  he  would  live  and  die  an  AmericarL  The  jury,  therefore,  in  absolving  him, 
did  no  more  than  the  constitutional  authority  miuht  have  done,  had  they  found  him  guilty ; 
the  constitution  having  provided  for  the  pardon  of  certain  oHences  in  certain  cases,  and  there 
beini^  no  caac  where  it  could  have  been  more  proper  than  where  no  offence  was  contem- 
plaie<L  Henfield,  therefore,  was  still  an  American  citizen,  and  Mr.  Genet's  reclamation  of 
Liiri  was  as  uimuthorized  us  the  first  enlistment  of  him."  (See  generallyy  Wait't  Stale  Papert, 
W,  80,  143  ) 

Mr.  Genet's  proceedings  during  the  trial  were  marked  with  his  usual  turbulence.  Start- 
iru;  with  the  irK'eptioii  of  the  prosecution,  he  addresses  the  Secretary  of  State  as  follows: 

*•  I  have  this  moment  been  informed  that  two  officers  in  the  service  of  the  republic  of 
France,  citizens  Gideon  Henfield  and  John  Singletary,  have  been  arrested  on  board  the  pri- 
vateer of  the  French  republic,  the  Citizen  Genet,  and  conducted  to  prison.  The  crime,  laid 
to  lueir  charge — the  crime  which  my  mind  cannot  conceive,  and  which  my  pen  almost 
refwie«  to  state — is  the  serving  of  France,  and  defending  with  her  children  the  common 
gkiririu4  cause  of  liberty. 

**  Beim:  i;;norant  of  any  positive  law  which  deprives  Americans  of  this  privilege,  and  au- 
ilKtTiz*^  officer.*  of  police  arbitrarily  to  lake  mariners  in  the  service  of  France  from  on  board 
thfir  vessels,!  call  upon  your  intervention, sir,  and  that  of  the  President  of  the  United  Suites, 
in  order  lo  obtain  the  imme<liate  releasement  of  the  above  mentioned  officers,  who  have 
acquired  by  the  sentiments  animating  them,  and  by  the  act  of  their  engagement,  anterior  to 
evi-ry  act  to  the  contrary,  the  right  of  French  citizens  if  they  have  lost  that  of  American 
dliztrns.** 

Keeping  even  pace  with  the  prosecution,  at  every  fresh  step  taken  by  it  ho  sends  in  a 
fre*h  protest;  and  imme<liately  on  the  rendition  of  the  verdict,  issues  cards  to  a  dinner 
party  -  to  meet  Citizen  Henfield ;"  following  up  this  last  stroke  by  announcing  that  **  the 
citizen  '  hail  been  formally  taken  under  the  protection  of  the  French  republic.  Unfor- 
tunately, however,  for  Henfield,  this  **  protection"  was  not  very  potent,  for,  elated  with  the 
honour  of  French  citizenship,  he  sallied  forth  in  a  new  excursion,  which  resulted  in  his 
capture  by  a  British  cruiser. 
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SENDING  THREATENING  LETTERS  TO  THE  BRITISH 

MINISTER. 

IN  THE  CmCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  PENNSYLVANIA  DISTRICT. 

PHILADELPHIA,  1793.* 


The  defendant,  a  Consul  from  Genoa,  was  indicted  for  a  misde- 
meanonr,  in  sending  anonymous  and  threatening  letters  to  Mr.  Ham- 
mond, the  British  Minister,  to  Mr.  Holland,  a  citizen  of  Philadelphia^ 
and  to  several  other  persons,  with  a  view  to  extort  money. 

Before  the  defendant  pleaded,  his  counsel  (Mr.  Heatly,  Mr.  Lewis, 
and  Mr.  Dallas)  moved  to  quash  the  indictment,  contending  that  to  tho 
Supreme  Court  of  the  United  States  belonged  the  exclusive  cognizance 
of  the  case,  on  account  of  the  defendant's  official  character.  By  the^ 
2d  section  of  the  3d  article  of  the  Constitution,  it  is  expressly  declared, 
that,  ^4n  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction."  By  declaring  in  the  sequel  of  the 
same  section,  '4hat  in  all  the  other  cases  before  mentioned  the  Supreme 
Court  shall  have  appellate  jurisdiction,**  the  word  original  is  rendered 
tantamount  to  exclusive,  in  the  specified  cases.  But,  surely,  an  original 
jurisdiction  established  by  the  Constitution  in  the  Supreme  Court,  can- 
not be  exclusively  vested  by  law  in  any  inferior  courts.  The  13th  sec- 
tion of  the  judicial  act  provides,  that  "the  Supreme  Court  shall  have 
exclusively  all  such  jurisdiction  of  suits  or  proceedings  against  ambas- 
sadors or  other  public  ministers,  or  their  domestics,  or  domestic  ser- 
vants, as  a  court  of  law  can  have  or  exercise  consistently  with  the  law 
of  nations;  and  original,  but  not  exclusive,  jurisdiction  of  all  suits 
brought  by  ambassadors,  or  other  public  ministers,  or  in  which  a  consul, 
or  vice-consul  shall  be  a  party."  This  provision  obviously  respects 
civil  suits;  but  the  11th  sect,  declares,  that  "the  Circuit  Court  shall 

•  Reported  in  2  Dallas  297. 


jurt.  iut  arguiutfiit  lit  lue  mure  cogeDi  rrom  a  consiaeraiiOD 
spect  which  is  dne  to  consuls,  br  the  law  of  nations.  Vatt.  b. 
1.84. 

Awie,  the  District  Attorney,  stated  in  reply,  that  there  was  & 
distinction  between  public  ministers,  and  consuls;  the  former 
ititled  to  high  diplomatic  privileges,  which  the  latter,  by  tho 
ations,  had  no  right  to  claim  ;  and  he  contended,  that  the  Su- 
onrt  has  original,  but  not  exclasive,  jnrisdiction  of  offences 
id  by  consuls:  That  the  District  Court  had  jurisdiction  (exclu- 
the  State  Courts)  of  all  offences  committed  by  consuls,  except 
e  punishment  to  be  inflicted  esceeds  thirty  stripes,  a  fine  of  one 
dollars,  OF  the  term  of  five  months  imprisonment:  And  that  the 
jO^Tt  had,  in  this  respect,  a  concurrent  jurisdiction  with  the 
Court  as  well  aa  the  District  Court.  If,  indeed,  this  is  a  crime 
.ble  under  the  authority  of  the  United  States,"  it  is  within  the 
lelM^tioD  of  jnrisdiction  to  the  Circuit  Court. 
1,  Justice.  I  am  of  opinion,  that  although  the  Constitution 
the  Supreme  Court  an  original  jurisdiction,  in  cases  like  the 
it  does  not  preclude  the  Legislature  from  exercising  the  power 
g  a  concurrent  jurisdiction,  in  such  inferior  courts,  as  might  by 
itabliehed ;  And  as  the  Legislature  has  expressly  declared,  that 
lit  Court  shall  have  "  exclusive  cognizance  of  all  crimes  and 
eognixable  under  the  authority  of  the  United  States,"  I  think 
tment  ought  to  be  sustained. 

1,  Justice.  I  do  not  concnr  in  this  opinion,  because  it  appears 
ut  for  obvious  reasons  of  public  policy,  the  Constitution  in- 
9  Test  an  exclusive  jurisdiction  in  the  Supreme  Court,  upon  all 
I  relating  to  the  public  agents  of  foreign  nations.  Besides, 
BXt  of  the  judiciary  article  of  the  Constitution  seems  fairly  to 
lie  interpretation,  that  the  word  original,  means  exeluaive,  ju- 
1. 

1^  Justice: — As  I  agree  in  the  opinion  expressed  by  Judge 
For  the  reasons  which  he  has  assigned,  it  is  unnecessary  to  enter 
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was  not  a  crime  by  the  Common  Law,  nor  is  it  made  snoli  by  any  posi- 
tive law  of  the  United  States.  In  England  it  was  once  treason;  it  is 
now  felony ;  but  in  both  instances  it  was  the  effect  of  positive  law.  It 
can  only,  therefore,  be  considered  as  a  bare  menace  of  bodily  hurt; 
and,  without  a  consequent  inconvenience,  it  is  no  injury  public  or  private. 
4BL0.5;S  Hen.  VI.  (?.  6, 9 ;  Geo.  I.  <?.  22 ;  4  Bl.  0. 144 ;  3  Bl.  C.  120. 
2d.  That  considering  the  official  character  of  the  defendant,  such  a  pro- 
ceeding ought  not  to  be  sustained,  nor  such  a  punishment  inflicted.  The 
law  of  nations  is  a  part  of  the  law  of  the  United  States;  and  the  law  of 
nations  seems  to  require,  that  a  consul  should  be  independent  of  the  ordi- 
nary criminal  justice  of  the  place  where  he  resides.  Vat.  b.  2,  c.  2,  s. 
34.  3d.  But  that,  exclusive  of  the  legal  exceptions,  the  prosecution 
had  not  been  maintained  in  point  of  evidence ;  for,  it  was  all  circum- 
stantial and  presumptive,  and  that  too,  in  so  slight  a  degree,  as  ought 
not  to  weigh  with  a  jury  on  so  important  an  issue.  2  Mai.  IT.  P.  (7. 
289 ;  4  Smol.  Hist.  Eng.  p.  382,  in  not. 

Mr.  Rawle,  in  reply,  insisted  that  the  offence  was  indictable  at  common 
law;  that  the  consular  character  of  the  defendant  gave  jurisdiction  t6 
the  Circuit  Court,  and  did  not  entitle  him  to  an  exemption  from  prose- 
cution agreeably  to  the  law  of  nations;  and  that  tho  proof  was  as  strong 
as  the  nature  of  the  case  allowed,  or  the  rules  of  evidence  required.  In 
support  of  his  argument  he  cited  the  following  authorities.  4  BL  Com. 
142,  144;  1  Lev.  146;  1  Keb.  809;  4  Bl  O.  180;  Stra.  193;  4  Bl. 
a  242;  Crown  Oirc.  376;  Fost.  128;  Leach  204;  1  Ball.  Rep.  338; 
1  Sid.  168;  Comb.  304;  Leach  39;  Ld.  Ray.  1461;  1  Dall.  Rep.  45. 

The  Court  were  of  opinion  in  the  charge,  that  the  offence  was  indicta- 
ble, and  that  the  defendant  was  not  privileged  from  prosecution,  in 
virtue  of  his  consular  appointment. 

The  Jury,  after  a  short  consultation,  pronounced  the  defendant 
guilty ;  but  he  was  afterwards  pardoned,  on  condition  (a«  stated  by  Mr. 
Dallas)  that  he  surrendered  his  commission  and  Exequatur.* 

*  As  to  the  question  of  common  law  jurisdiction  involved  in  this  case,  see  ante,  Hen* 
field's  case,  and  note  thereto,  p.  85. 
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On  May  11,  1795,  the  following  indictment  was  found : — 
In  the  Circuit  Court  of  the  United  States  of  America  iix  and  for  the 
Pennsylrania  District  of  the  Middle  Circuit. 

The  Grand  Inquest  of  the  United  States  of  America  for  the  Penri- 
sylrania  District  upon  their  respective  oaths  and  afiirmations  do  present, 
That  John  Etienne  Guinet,  late  of  the  City  of  Philadelphia,  yeoman, 
and  John  Baptist  Le  Maitre,  late  of  the  same,  yeoman,  on  the  first  day 
of  December,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety-four,  within  the  Port  of  Philadelphia,  being  a  port  of  the  United 
States,  to  wit,  in  the  said  District  of  Pennsylvania,  knowingly  and  un- 
lawfully were  concerned  in  furnishing,  fitting-out  and  arming  a  certain 
ship  or  vessel  called  Les  Jumeaux,  then  lying  and  being  within  the 
port  aforesaid,  to  wit,  by  advising,  superintending  and  directing  the 
famishing,  fitting-out  and  arming  the  same  and  by  advancing  money 
to  pay  in  part  for  the  said  furnishing,  fitting-out  and  arming  the  same 
with  intent  that  the  same  ship  or  vessel  should  be  employed  in  the  ser- 
vice of  the  French  Republic,  being  a  foreign  State  with  whom  the  said 
United  States  are  and  then  were  at  peace,  to  cruise  and  commit  hos- 
tilities upon  the  subjects  and  property  of  the  King  of  Great  Britain, 
being  a  foreign  prince  with  whom  the  United  States  are  and  then  were  at 
peace,  and  on  the  subjects,  citizens  and  property  of  other  foreign  princes 
and  States  with  whom  the  said  United  States  are  and  then  were  at 
peace  to  the  evil  example  of  others  in  like  cases  offending  against  the 
form  of  the  act  of  the  Congress  of  the  said  United  States  in  such  case 

*  Reported  2  BaUas  321. 
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made  and  provided,  and  against  the  constitation,  peace  and  dignity  of  the 
said  United  States. 

W.  RAWLE, 

JUomey  of  the  DniUd  Siaimfir  Pmngifhama  Ditlrkt. 

Witnesses. 
David  Lenor,  Esq.,  sworn. 
James  Milnor,  sworn. 
Benjamin  Philips,  sworn. 
William  Naglee,  sworn. 
Hon.  Richard  Peters,  Esq.,  sworn. 

The  act  on  which  the  indictment  was  founded,  contained  the  follow- 
ing sections : 

Sec.  3.  And  be  it  further  enacted  and  declared^  That  if  any  person 
shall,  within  any  of  the  ports,  harbours,  bays,  rivers,  or  other  waters  of 
the  United  States,  fit-out  and  arm,  or  attempt  to  fit-out  and  arm,  or 
procure  to  be  fitted  out  and  armed,  or  shall  knowingly  be  concerned  in 
the  furnishing,  fitting-out  or  armmg  of  any  ship  or  vessel,  with  intent 
that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign 
prince  or  state,  to  cruise  or  commit  hostilities  upon  the  subjects,  citi- 
zens or  property  of  another  foreign  prince  or  state,  with  whom  the 
United  States  are  at  peace,  or  shall  issue  or  deliver  a  commission  within 
the  territory  or  jurisdiction  of  the  United  States,  for  any  ship  or  ves- 
sel, to  the  intent  that  she  may  be  employed  as  aforesaid,  every  such 
person,  so  offending,  shall,  upon  conviction,  be  adjudged  guilty  of  a 
high  misdemeanor,  and  shall  be  fined  and  imprisoned,  at  the  discretion 
of  the  Court  in  which  the  conviction  shall  be  had,  so  as  the  fine  to  be 
imposed  shall  in  no  case  be  more  than  five  thousand  dollars,  and  the 
term  of  imprisonment  shall  not  exceed  three  years ;  and  every  such 
ship  or  vessel,  with  her  tackle,  apparel,  and  furniture,  together  with  all 
materials,  arms,  ammunitions,  and  stores,  which  may  have  been  pro^ 
cured  for  the  building  and  equipment  thereof,  shall  be  forfeited,  one 
half  to  the  use  of  any  person  who  shall  give  information  of  the  offencoi 
and  the  other  half  to  the  use  of  the  United  States. 

Sec.  4.  And  be  it  further  enacted  and  declared,  That  if  any  person 
shall,  within  the  territory  or  jurisdiction  of  the  United  States,  increase 
or  augment,  or  procure  to  be  increased  or  augmented,  or  shall  be  know- 
ingly concerned  in  increasing  or  augmenting  the  force  of  any  ship  of 
war,  cruiser,  or  other  armed  vessel,  which,  at  the  time  of  her  arrival 
within  the  United  States,  was  a  ship  of  war,  cruiser  or  armed  vessel  in 
the  service  of  a  foreign  prince  or  state,  or  belonging  to  the  subjects  or 
citizens  of  such  prince  or  state,  the  same  being  at  war  with  another 
foreign  prince  or  state  with  whom  the  United  States  are  at  peace,  by 
adding  to  the  number  or  size  of  guns  of  such  vessel  prepared  for  use, 
or  by  the  addition  thereto  of  any  equipment  solely  appUcable  to  war, 
every  such  person  so  oflfending  shall,  upon  conviction,  be  a^udeed 
guilty  of  a  misdemeanor,  and  shall  be  fined  and  imprisoned  at  the  dis- 
cretion of  the  Court,  in  which  the  conviction  shall  be  had,  so  as  that 
such  fine  shall  not  exceed  one  thousand  dollars,  nor  the  term  of  impri- 
sonment b6  more  than  one  year. 
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The  indictment  was  brought  upon  the  8d  section.  Chiinet  only  was 
apprehended ;  and,  being  arraigned,  he  pleaded  not  guilty. 

The  material  facts  that  appeared  in  evidence,  upon  trial,  were  these : 
Le9  Jumea%Lx  entered  at  the  port  of  Philadelphiay  m  the  month  of  , 
laden  with  sugar  and  coffee,  from  Port-au-Prince;  and  on  her  arrival 
she  mounted  four  guns  and  two  swivels.  The  vessel,  it  seemed,  had 
originally  been  a  British  cutter,  employed,  in  the  trade  to  the  coast  of 
Chiinea;  and  had  ten  port-holes  on  each  side,  though  only  four  were 
actually  open,  at  the  time  of  her  arrival,  to  accommodate  the  four  guns, 
then  mounted.  Soon  after,  a  Frenchman  applied  to  a  ship-carpenter 
to  repair  the  vessel,  which  was  in  a  very  rotten  state;  and,  after  some 
difficulty,  a  bargain  for  that  purpose  was  struck ;  but  the  carpenter  de- 
clared ne  would  only  open  the  number  of  ports  (twenty)  which  were 
pierced  when  she  came  into  port;  and  in  all  other  respects  fit  her  for 
a  merchant-ship.  At  the  time  of  repairing  her,  she  was  owned  in 
shares  by  Le  Maitre^  the  original  owner,  and  seven  other  Frenchmen. 
The  twenty  ports  being  opened,  and  the  other  repairs  of  the  vessel  pro- 
ceeding rapidly,  the  Government  instituted  an  inquiry  into  the  subject, 
in  order  to  ascertain  the  nature  and  design  of  her  equipments.  On  ex- 
amination, the  Master  Warden  found  the  vessel  in  great  forwardness, 
her  twenty  ports  open,  her  upper  deck  changed,  &c.,  and  four  iron  guns 
on  carriages,  with  two  swivels,  were  lying  on  .the  adjoining  wharf.  He, 
therefore,  desired  the  carpenter  to  desist  from  working  any  further  on 
the  vessel,  and  made  a  report  on  the  subject,  to  the  Secretary  at  War; 
who  directed,  that  all  the  recent  equipments  of  a  warlike  nature  should 
be  dismantled,  and  the  vessel  restored  to  the  state  in  which  she  was 
when  she  arrived.  The  Master  Warden,  accordingly,  caused  the  port- 
holes to  be  shut  up,  and  even  refused  to  allow  any  ring-bolts  to  be 
fixed  in  the  vessel.  A  few  days  before  she  left  the  port  a  witness  said 
he  saw  four  guns  in  her  hatchway;  the  carpenter  who  repaired  her 
said  she  carried  with  her  from  the  wharf,  the  four  guns  and  two  swivels 
that  she  had  brought  in;  and,  according  to  the  Custom  House  Entry, 
she  sailed  from  the  city  in  ballast,  having  nothing  in  her  hold  but  pro- 
visions, water-casks,  and  wood  for  the  ship's  use.  It  had  been  said,  at 
one  time,  that  she  was  to  carry  flour ;  at  another  time  that  she  was  to 
carry  passengers;  and  Gurnet  had  told  the  ship-carpenter  that  she 
would  be  advertised  on  freight.  She  sailed  in  the  middle  of  the  day, 
and  some  of  the  workmen  went  down  in  her  as  far  as  League  Island. 

It  appeared,  likewise,  that  she  came  to  at  Wilmington;  that  an  ap- 
prentice to  the  pilot  on  board  of  her  was  left  behind,  in  order  to  carry 
en  some  guns,  cordage,  and  bedding;  that,  accordingly,  he,  in  com- 
pany with  his  master  (who  had  returned  from  Wilmington  after  pilot- 
ing the  vessel  thither),  two  or  three  Frenchmen  that  belonged  to  the 
vessel,  and  two  black  boys,  carried  and  delivered  on  board  three  or 
four  carriage  guns;  that  the  witness  (who  did  not  go  on  board)  saw  no 
appearance  of  other  guns,  which  he  could  have  done,  though  it  was 
dark,  had  there  been  port-holes  and  the  guiis  run  out;  that  the  pilot- 
boat  returned  to  Philadelphia  the  same  night,  for  the  purpose  of  carry- 
ing to  the  ship  some  of  her  crew,  and  two  or  three  hogsheads;  that 
the  hogsheads  were  put  on  board  the  pilot-boat  the  next  day,  and  being 
there  opened,  were  found  to  be  filled  with  a  number  of  little  kegs,  the 
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contents  of  which  were  unknown;  that,  at  the  same  time,  twenty  or 
thirty  muskets,  a  number  of  lanterns,  cans,  &c.,  were  put  on  board; 
that  the  whole  of  this  transaction  took  place  in  the  night  time,  between 
ten  and  eleven  o'clock;  and  that,  during  the  same  night,  the  pilot- 
boat,  with  three  or  four  Frenchmen  on  board,  pushed  from  the  wharf^ 
and  sailed  down  to  Wilmington,  where  the  vessel  still  lay;  that  the 
things  brought  in  the  pilot-boat  being  put  on  board  the  ship,  she  got 
under  weigh  and  proceeded  to  Reedy  Island ;  that  there  were  then  be- 
tween thirty  and  forty  persons  on  board ;  that  the  witness  could  not 
perceive  that  she  had  any  guns  or  gun-carriages  on  deck,  though  this 
might  be  owing  to  its  being  dark;  that  the  vessel  dropt  down  to  New- 
castle ;  and  the  pilot-boat  was  again  sent  to  Philadelphia,  by  order  of 
an  officer  (as  it  would  seem)  belonging  to  the  vessel,  who  met  the  wit- 
ness there,  and  between  nine  and  ten  o'clock  at  night  put  one  or  two 
trunks  and  a  large  box  on  board  the  pilot-boat  at  South  Street  Wharf; 
that  there  were  then  lying  on  the  wharf  six  guns  without  carriages, 
which  Guinet  told  the  witness  he  must  take  on  board  the  pilot-boat,  il 
twelve  o'clock  at  night;  that  the  masts  were  so  weak,  that  the  witness 
was  at  first  afraid  to  undertake  it;  that  he  went,  however,  to  borrow  a 
runner  and  tackle  from  an  adjoining  sloop;  that  Guinet  concluded  to 
postpone  heaving  the  guns  into  the  boat  till  the  next  evening ;  and,  in 
the  intermediate  time  the  Marshal  seized  the  guns  and  boiat,  .and  ap- 
prehended the  parties. 

This  was  the  amount  of  the  general  evidence  relating  to  the  eqnip- 
ment  of  the  vessel ;  and  the  evidence  particularly  pointed  against  the 
defendant  Guinet  was  to  the  following  effect: — While  the  vessel  was 
repairing,  Guinet  was  seen  frequently  attending  the  people  at  work; 
and  the  Master  Warden,  before  whom  he  had  attended  with  the  owner, 
understood  that  he  acted  in  the  character  of  an  interpreter,  as  the 
owner  could  not  speak  English.  The  ship-carpenter  did  not  see  Guinet 
until  the  bargain  was  struck,  and  the  repairs  were  considerably  ad- 
vanced; that  afterwards,  when  the  owner  came,  which  was  generaUy 
twice  a  day,  he  spoke  so  little  English,  that  Guinet  used  to  translate 
for  him,  and  on  all  occasions  act  as  his  interpreter;  that  Guinet 
sometimes  brought  orders  from  the  owner  to  the  carpenter ;  that 
he  never  assumed  any  right  of  ownership  himself,  but,  on  the  con- 
trary, once  complained  to  the  carpenter,  that  the  ownier  had  not 
given  him  so  much  as  a  hat  for  interpreting.  In  opposition,  how- 
however,  to  the  idea  of  his  being  merely  an  interpreter,  it  was  proved, 
that  when  the  Marshal  seized  the  pilot-boat,  Guinet  claimed  one  of  the 
trunks  on  board,  and  declared  that  the  guns  lying  on  the  wharf  be- 
longed to  him,  he  having,  as  he  alleged,  purchased  them  to  sell  again 
as  merchandize.  A  runner  and  tackle  was  sent  on  board  while  the 
pilot-boat  was  in  the  Marshal's  custody,  but  it  has  never  been  claimed. 
Guinet  denied  before  the  judge,  on  his  examination,  that  he  knew  any- 
thing more  of  the  pilot-boat  than  that  she  was  going  to  Newcastle,  and 
he  had  put  his  baggage  on  board  to  send  thither;  but  the  pilot's  ap- 
prentice being  confronted  with  him,  insisted  that  he  was  the  person 
who  had  ordered  the  six  cannon  to  be  taken  on  board,  and  that  he  was 
acquainted  with  the  transaction.  When,  likewise,  Guinet  was  appre- 
hended, two  papers  were  found  in  his  possession:  one  of  them  was  an 
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tccount,  stated  in  Us  own  handwriting,  between  Le  Maitre  and  himself, 
in  which  were  charges  for  supplying  muskets,  ball,  and  cannon;  for 
moneys  advanced  at  sundry  times  on  account  of  the  equipments;  and  for 
commissions  and  attendance  in  superintending  the  repairs  and  outfit  of 
the  vessel.  The  other  paper  was  a  letter  from  Messrs.  Mendenhall  &  Co., 
of  Wilmington,  to  Guinet,  dated  the  20th  of  December,  1794,  containing 
the  following  passage: — "Your  favour  per  post  is  come  to  hand.  We 
think  it  not  possible  to  get  any  41b.  shot,  or  any  other  size,  here.  We 
think  it  probable  that  we  can  let  one  of  our  boats  go  down  with  the 
things  for  the  ship;  they  have  taken  the  water-casks  on  board  already. 
The  account  shall  be  ready  against  you  call.''  The  Deputy-Collector 
proved  the  Manifest  of  the  sloop  Farmer,  which  brought  up  six  guns, 
consigned  from  Mendenhall  &  Co.  to  Guinet ;  and  Guinet  acknowledged 
before  the  Judge,  that  the  guns  lying  at  South  Street  Wharf  were  those 
that  had  been  so  consigned  to  him. 

Mr.  Levy,  for  the  defendant.  This  is  the  first  prosecution  that  has 
occorred  since  an  Act  of  Congress  was  passed  on  the  subject.  Before 
the  act  was  passed,  an  important  and  interesting  controversy  had  arisen 
between  the  Executive  of  the  Federal  Government  and  the  French 
minister ;  in  the  course  of  which  the  latter  contended,  that,  if  not  by 
the  general  law  of  nations,  at  least  by  positive  compact,  the  French 
Repnblic  was  entitled  to  repair  and  equip  vessels  of  war  in  the  ports  of 
the  United  States ;  since  the  treaty,  by  making  it  expressly  unlawful 
tor  the  others,  had,  by  necessary  implication,  made  it  lawful  for  her. — 
Treaty^  Art.  22.  As  a  branch  of  this  controversy,  it  had,  likewise, 
been  insisted,  that  an  American  citizen  had  a  right  to  enter  into  the 
service  of  the  French  Republic;  and  the  position  certainly  received 
some  countenance  from  the  refusal  of  a  grand  jury  in  Boston  to  find 
bQls  of  indictment  against  persons  who  had  acted  in  that  manner,  and 
from  the  acquittal  of  Gideon  Henfield  by  a  Philadelphia  jury.  These 
interpretations  and  proceedings  were,  however,  disapproved  by  our 
Executive;  who,  on  the  first  point,  contrary  to  the  avowed  sense  of  the 
great  mass  of  the  people,  construed  the  22d  article  of  the  treaty  to  be 
merely  an  exclusion  of  other  belligerent  nations  from  the  privilege  of 
equipping  in  our  ports,  and  not  a  permission  to  France ;  and  this  di- 
versity of  sentiment  between  the  government  and  the  citizens,  finally 
prodaced  the  Act  of  Congress  now  in  question.  The  section  on  which  this 
prosecution  is  founded  is,  indeed,  a  severe  and  penal  one;  but,  in  propor- 
tion to  the  rigour  of  the  punishment,  will  a  conscientious  jury  require 
the  degree  of  proof  to  be.  It  contemplates  four  descriptions  of  ofi'ence : 
Ist,  To  fit  out  and  arm,  or  attempt  to  fit  out  and  arm ;  2d.  To  procure 
to  be  fitted  out  and  armed;  3d.  To  be  concerned,  knowingly,  in  furnish- 
ing, fitting  out,  or  arming  any  ship  or  vessel,  with  intent  that  such  ship 
or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince  or  state, 
to  cruise  or  commit  hostilities  upon  a  nation  at  peace  with  the  United 
States;  and,  4th.  To  issue  or  deliver  a  commission  within  the  territory  or 
jurisdiction  of  the  United  States  for  any  ship  or  vessel,  to  the  intent  that 
she  may  be  so  employed.  Two  facts,  then,  are  essential  to  justify  a 
conviction:  1st.  The  vessel  must  have  been  fitted  out  and  armed  within 
the  port  of  Philadelphia ;  and,  2d.  The  defendant  must,  at  least,  have 
been  knowingly  concerned  in  her  equipment.     1st.  With  respect  to 
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the  first  fact,  there  is  no  direct  proof  that  the  vessel  sailed  with  mora 
guns  than  she  brought  with  her;  and  the  mere  intention  to  arm  and 
equip  her  is  not  criminal.  Nor,  even  if  cannon,  arms  and  ammunition 
had  been  put  on  board,  does  it  follow,  as  a  necessary  consequence,  that 
it  was  intended  to  arm  her  as  a  vessel  of  war  in  the  service  of  France, 
to  cruise  against  the  friends  of  America.  There  is  no  evidence  of  such 
cruising,  nor  of  the  design  (whether  as  passengers  or  mariners)  with 
which  the  thirty  or  forty  persons  were  on  board  the  vessel ;  and  mili* 
tary  stores  may  lawfully  be  sold  here,  or  be  exported  to  foreign  coun- 
tries by  American  citizens:  the  act  is  only  punishable  when  the  arma- 
ment and  stores  are  applied  to  the  use  of  the  vessel  in  which  they  an 
shipped.  But  the  most  that  can  possibly  be  inferred  from  the  evidence^ 
is  an  augmentation  of  the  force  of  the  vessel,  as  she  arrived  here  with 
guns  actually  mounted;  and  then  the  indictment  should  have  been 
founded  on  the  4th  instead  of  the  3d  section  of  the  act.  There  is  a 
great  difference  in  the  language  and  penalties  of  the  two  sections, 
which  undoubtedly  arose  from  the  very  different  nature  of  the  cases  to 
which  they  respectively  apply.  For,  it  is  neither  so  offensive  in  itself, 
nor  so  dangerous  to  the  peace  of  the  nation,  that  a  vessel  already 
armed  should  add  something  to  its  force,  as  that  a  vessel  should  origin- 
ally be  constructed  and  equipped  within  our  ports,  for  the  purposes  of 
war.  Henee,  therefore,  the  bare  attempt  in  the  latter  case  is  made 
criminal;  but,  in  the  former,  the  unlawful  act  must  be  consummated. 
The  words  of  the  4th  section  refer  to  ships  of  war,  cruisers,  or  other 
armed  vessels.  All  the  writers  on  the  subject  state,  that  there  are  four 
kinds  of  armed  vessels — three  with  commissions  and  one  without  com- 
mission, to  wit:  vessels  of  war,  privateers,  letters  of  marque,  and  all  * 
other  armed  vessels ;  and  this  vessel  must  be  included  in  the  last  de- 
scription, not  being  embraced  by  the  others.  2d.  With  respect  to  the 
second  essential  fact,  there  is  not  sufficient  evidence  to  show  that  the 
defendant  was  knowingly  concerned  in  the  illegal  outfit  of  the  vessel. 
He  acted  only  as  an  interpreter;  which,  notwithstanding  the  generality 
of  the  word  concerned^  cannot  fairly  be  included  in  the  definition  of 
an  offence  that  calls  for  proof  of  a  serious  intention  to  furnish  and 
outfit  the  vessel.  There  was  no  crime  in  being  owner  of  guns  at 
South  Street  Wharf;  and  the  object  in  ordering  them  to  be  put  on 
board  the  pilot-boat  does  not  appear.  The  transaction  with  Mendenhall 
&  Co.  rather  proves  that  the  guns  were  not  intended  for  this  vessel,  as 
it  would  have  been  easier,  more  expeditious,  and  safer,  in  that  case,  to 
send  them  on  board  from  Wilmington,  with  the  water-casks  and  other 
articles,  which  were  actually  sent  by  them.  The  account  found  in  the 
tlefcndant's  possession,  relates  to  the  disbursements  of  a  factor  for  his 
principal.  It  is  not  shown  how  it  arose,  whether  before  or  after  the 
articles  were  received;  and  after  a  vessel  illegally  equipped  has  sailed, 
it  cannot  be  an  offence  within  the  act  to  pay  drafts  in  discharge  of 
the  tradesmen's  bills.  Presumptions  unfavourable  to  innocence  ought 
not  to  be  encouraged  in  a  case  so  highly  penal. 

Mr.  Rawle,  the  District  Attorney,  entered  into  a  description  of  the 
principles  and  advantages  of  an  honourable  neutrality;  and  relied  upon 
the  good  sense  and  patriotism  of  the  jury,  to  prevent  their  being  seduced 
by  a  retrospective  view  of  the  popular  prejudices  that  had  formerly  pre* 


pment,  there  is  no  proof  of  an  actual  cruise ;  bat  the  jury  will 
irhether  it  was  any  other  than  that  charged  in  the  iDdictment. 

no  attempt  to  prove  that  she  had  a  cargo,  or  carried  paBSeo- 
I  the  coptrsry,  it  is  in  evidence  that  she  sailed  in  ballast;  and 
iviuons  of  interest  in  the  ressel  are  in  the  nature  of  all  owner- 
irirateerB. 
lie  defendant  was  knowingly  concerned;  as  ^mishing  arms, 

them  to  be  designed  for  an  unlawftjl  purpose,  constitutes  the 
nd  as  tin  interpreter  was  the  necessory  instrument  on  the  occa- 
'en  if  the  defendant  had  appeared  in  no  other  character,  this 
ive  been  sufficient  to  convict  him.  Sut  he  was  not  merely  an 
ter; — he  appears  to  have  interfered  on  various  other  occasions; 
tecount  is  conclusive  evidence  of  a  confidential  and  important 
a  accomplishing  the  illegal  ontfit  of  the  vessel.  It  might  afford 
lour  of  defence,  to  say,  that  he  only  attempted  to  send  the 
>n  board  from  South  Street  Wharf,  if  this  account  did  not  de- 
te  that  he  was  concerned  in  the  equipment  from  the  beginning. 

nothing  to  justify  an  idea,  that  it  arose  from  paying  drafts, 
B  Tesael  had  sailed;  but  on  the  contrary  several  items  are  for 
dvanced;  and  the  charge  for  commissions,  &c.,  has  relation  to 

moment  of  commencing  the  repairs.  The  agency  proved  by 
ant  is  corroborated  by  the  purchase  of  cannon  from  Mendcnhall 
'hich  is  evidently  connected  with  the  general  plan  for  equipping 
cl. 

li«  indictment  is  well  laid ;  the  2d  section  is  the  only  one  to 
be  case  is  applicable.  The  4th  section  refers  only  to  the  aug- 
m  of  the  force  of  the  vessel,  which  on  her  arrival  in  our  ports, 
bet,  ft  ressel  of  war,  either  public  or  private.  If,  therefore,  a 
rar  or  privateer  adds  to  the  number  or  size  of  her  guns,  or  makes 
pnent  solely  applicable  to  war,  it  is  an  offence  against  this  sec- 
tat  if  a  vessel,  having  guns  on  board,  and  yet  being  neither  s 
rar  nor  a  privateer,  enters  our  ports,  she  cannot  legally  be 
1  for  the  purposes  of  war.     Without  this  construction,  the  act 
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ties,  the  offence;  whereas  the  4th  section  refers  nothing  to  the  intent 
with  which  the  force  of  the  vessel  is  augmented,  as  it  only  contemplates 
the  case  of  vessels  originally  fitted  for  war  by  the  nation  to  which  they 
belong. 

Patterson,  Justice: — This  is  an  indictment  against  John  Etienne 
Guinet,  for  being,  knowingly,  concerned  in  furnishing,  fitting  out,  and 
arming  LeB  Jumeauxj  in  the  port  and  river  Delaware,  with  intent  that 
she  should  be  employed  in  the  service  of  the  French  Republic,  to  cruise, 
or  commit  hostilities,  upon  the  subjects  of  Great  Britain,  with  whom  the 
United  States  are  at  peace:  And  it  is  the  province  of  the  jury  to  in- 
quire, whether  the  proof  exhibited  on  the  trial,  has  fjilly  maintained  the 
charge  contained  in  the  indictment. 

Much  has  been  said  upon  the  construction  of  the  8d  and  4th  sections 
of  the  act  of  Congress ;  but  the  Court  is  clearly  of  opinion,  that  the  3d 
section  was  meant  to  include  all  cases  of  vessels,  armed  within  our  ports 
by  one  of  the  belligerent  powers,  to  act  as  cruisers  against  another  bel- 
ligerent power  in  peace  with  the  United  States.  Converting  a  ship 
from  her  original  destination,  with  intent  to  commit  hostilities;  or  in 
other  words,  converting  a  merchant  ship  into  a  vessel  of  war,  must  be 
deemed  an  original  outfit;  for  the  act  would,  otherwise,  become  nugatory 
and  inoperative.  It  is  the  conversion  from  the  peaceable  use,  to  the 
warlike  purpose,  that  constitutes  the  offence. 

The  vessel  in  question  arrived  in  this  port,  with  a  cargo  of  coffee  and 
sugar,  from  the  West  Indies;  and  so  appears  to  have  been  employed  by 
her  owner  with  a  view  to  merchandize,  and  not  with  a  view  to  war. 
The  inquiry,  therefore,  is  limited  to  this  consideration,  whether,  after 
her  arrival,  she  was  fitted  out,  in  order  to  cruise  against  any  foreign 
nation,  being  at  peace  with  the  United  States.  It  is  true,  she  left  the 
wharf  with  only  four  guns,  the  number  that  she  had  brought  into  the 
port ;  but  it  is  equally  true,  that  when  she  had  dropped  to  some  distance 
below,  she  took  on  board  three  or  four  guns  more,  a  number  of  muskets, 
water-casks,  &c. ;  and,  it  is  manifest,  that  other  guns,  were  ready  to  be 
sent  to  her  by  the  Pilot-boat.  These  circumstances  clearly  prove  a 
conversion  from  the  original  commercial  design  of  the  vessel,  to  a  design 
of  cruising  against  the  enemies  of  France;  and,  of  course,  against  a 
nation  at  peace  with  the  United  States,  since  the  United  States  are  at 
peace  with  all  the  world.  Nor  can  it  be  reasonably  contended,  that  the 
articles  thus  put  on  board  the  vessel  were  articles  of  merchandize;  for, 
if  that  had  been  the  case,  they  would  have  been  mentioned  in  her  mani- 
fest, on  clearing  out  of  the  port,  whereas  it  is  expressly  stated,  that  she 
sailed  in  ballast.  If  they  were  not  to  be  used  for  merchandize,  the  in- 
ference is  inevitable,  that  they  were  to  be  used  for  war.  No  man  would 
proclaim  on  the  house  top,  that  he  intended  to  fit  out  a  privateer:  the 
intention  must  be  collected  from  all  the  circumstances  of  the  transac- 
tion, which  the  jury  will  investigate,  and  on  which  they  must  decide. 
But  if  they  are  of  ^opinion,  that  it  was  intended  to  convert  this  vessel 
from  a  merchant  ship  into  a  cruiser,  every  man  who  was  knowingly  con- 
cerned in  doing  so,  is  guilty  in  the  contemplation  of  the  law. 

It  will  only,  then,  be  necessary  to  ascertain,  how  far  the  defendant  was 
knowingly  concerned;  for,  though  he  were  concerned,  if  he  did  not  act 
with  a  knowledge  of  the  real  object,  he  would  be  innocent.    It  has  been 
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[In  consequence  of  the  sameness  of  the  testimony  taken  in  each  of  the  group  of 
which  compose  these  trials,  and  of  the  great  yoluminonsnessof  the  notes  which  have  come  into 
the  Editor's  hands,  he  has  deviated  from  the  plan  in  most  instances  adopted,  of  giving  each 
case  by  itself,  with  the  particular  evidence  belonging  to  it;  and  has  here,  through  the  aid  of 
a  learned  friend,  presented  in  a  popular  shape,  a  general  statement  of  the  facts  developed 
during  the  whole  course  of  the  prosecutions.  Tlie  proceedings  of  the  Court  in  each  case, 
wherever  such  proceedings  are  pecaliar  to  it,  are  appended.] 

The  Act  of  Congress  of  the  3d  of  March,  1791,  \fhich  imposed  a 
duty  upon  spirits  distilled  within  the  United  States,  produced  at  once 
great  opposition,  both  in  and  out  of  Congress.  A  majority  of  the 
southern  and  western  members,  even  before  the  bill  was  passed,  pro- 
claimed an  organized  agitation  for  its  repeal ;  and  hardly  had  the  Presi- 
dent's signature  been  obtained  before  the  measure  was  assailed  violently 
from  the  country  at  large.  It  was  branded  with  the  name  of  an  excise, 
a  term  very  hateful  to  the  people,  as  connected  with  the  former  op- 
pressions of  the  British  Government.  It  was  declared  unnecessary 
and  tyrannical.  The  Legislatures  of  Maryland,  Pennsylvania,  Virgi- 
nia, and  North  Carolina  united  in  solemn  declarations  of  rooted  dis- 
like, and  of  resistance,  in  some  cases,  hardly  to  be  reconciled  with  con- 
stitutional opposition ;  and  by  the  latter  State  a  position  was  assumed, 
which,  in  later  days,  would  have  been  called  nullification.  Sut  it  was 
in  the  western  parts  of  Pennsylvania  and  Virginia,  and  particularly 
in  the  counties  of  Alleghany,  Washington,  Fayette,  and  Westmore- 
land, in  the  first-mentioned  State,  that  resistance  to  the  bill  was  most 
violent,  and  it  was  there  an  agitation  was  started  which,  in  the  course 
of  a  few  years,  ripened  into  an  organized  insurrection,  and  involved  its 
leaders  in  the  crime  of  treason. 

The  peculiar  opposition  of  these  portions  of  the  Union  may  be  ac- 
counted for  by  the  circumstance  that  the  war  of  the  Revolution,  by  cut- 
ting off  the  trade  in  foreign  spirits,  had  turned  the  attention  of  the  grain 
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growing  districts  of  these  States  to  the  distillation  of  mm  and  whisky. 
This  soon  grew  into  a  very  considerable  business;  the  greater  part  of  the 
United  States  was  supplied  from  these  sources,  and  spirits  were  even 
exported  into  Canada.  So  lucrative  did  this  trade  soon  become, 
that  almost  the  whole  local  population,  at  the  end  of  the  Revolution, 
was  connected  with  it.  The  ^^  Western  Country/'  as  it  was  then  called, 
iwarmed  with  distilleries. 

Not  only  were  whisky  and  rum  articles  of  commerce  and  of  con- 
sumption, but  from  the  natural  deficiency  of  specie  in  a  wild  country 
they  also  were  used  universally  as  currency.  Payments  were  made  in 
them;  and  they  were  received  in  satisfaction  of  debts. 

The  agricultural  interests  became  enlisted  in  the  traffic  by  the  im- 
mense amount  of  grain  thus  consumed.  At  one  time,  such  was  the 
quantity  disposed  of  in  this  manner,  that  a  famine  was  dreaded,  and, 
moved  by  popular  clamour,  the  Legislature  was  compelled  to  interfere 
ind  pass  a  law  to  prevent  the  distillation  of  any  kind  of  grain;  which 
was,  however,  afterwards  repealed,  so  far  as  regards  rye  and  barley. 

The  attention  of  the  Legislature  of  Pennsylvania  was  early  called  to 
this  as  a  productive  source  of  revenue.  In  the  year  1772,  even  before  the 
trade  had  acquired  any  great  importance,  an  excise  law  was  passed  upon 
domestic  and  foreign  spirits.  At  first,  however,  as  to  home  distilled 
ipirits  it  was  not  executed,  and,  indeed,  hardly  any  steps  were  taken 
for  the  purpose,  particularly  in  the  older  counties.  But,  during  the 
revolutionary  war,  the  necessities  of  the  State,  and  a  temporary  unpo- 
pularity of  distillation,  before  alluded  to,  rendered  the  collection  of  the 
duties  both  necessary  and  practicable;  and  a  considerable  revenue  was 
thereby  obtained.     Towards  the  end  of  the  war  it  again  ceased. 

In  1780  Congress  resolved  that  an  allowance  of  an  additional  sum 
ihould  be  made  to  the  army,  to  compensate  for  the  depreciation  of  its 
pay.  This  was  distributed  among  the  States  for  discharge.  Pennsyl- 
vania made  several  appropriations  for  the  purpose,  but  the  funds  so  ap- 
plied turned  out  to  be  unproductive.  The  de])reciation  fund  having 
ilways  been  treated  as  a  favoured  claim,  on  application  of  the  officers 
of  the  Pennsylvania  line  another  efibrt  was  made,  the  revenue  arising 
from  the  excise  was  appropriated  to  this  end,  and  vigorous  measures 
were  taken  for  its  collection. 

If  the  duties  on  domestic  spirits  could  have  been  enforced,  there  was 
BO  doubt,  such  had  been  the  increase  in  the  business  in  the  few  years  pre- 
vious, that,  in  a  short  time,  it  would  have  paid  both  principal  and  in- 
terest of  the  fund.  Aware  of  this,  in  the  year  1786  Mr.  Robert  Morris 
offered  to  farm  the  revenue,  and  to  pay  into  the  State  Treasury  the 
sum  of  70,000Z.  per  annum.  This  was,  however,  rejected,  from  a  pre- 
judice to  the  mode,  which  was  supposed  to  be  peculiar  to  despotic  go- 
vernment; but  there  was  no  question  at  the  time  that  that  sum  could 
have  been  so  produced,  if  it  could  have  been  collected.  The  ordinary 
means  were  therefore  to  be  adopted. 

But  great  changes  had  taken  place  in  the  disposition  of  the  people 
since  the  first  imposition  of  these  duties.  The  neighbouring  States  were 
free  from  the  burthen;  and  in  New  Jersey,  where  a  law  had  been 
passed  for  the  purpose,  its  execution  had  been  entirely  prevented  by  a 
powerful  combination.      The  Pennsylvania  law,  therefore,  met  with 


104  TBIALS  07  THB  WSSTESH  IVSUBGElffTS. 

great  opposition;  especially  from  the  inhabitants  of  the  counties  west 
of  the  AUeghanies,  as  they  more  particularly  felt  its  rigour.  Outrages 
of  a  very  serious  character  were  perpetrated  upon  the  inspectors,  and 
others  were  threatened.  The  opposition  was  successful.  A  very  small 
sum  was  collected,  and  that  with  difficulty. 

The  Act  of  Congress  of  1791  was,  therefore,  received  with  great 
dislike  by  a  people  who  had  just  been  successful  in  their  resistance  to  a 
similar  law  of  their  own  State.  Added  to  this,  from  the  western  parts 
of  Pennsylvania  had  sprung  the  greatest  opposition,  so  far  as  that  State 
was  concerned,  to  the  ratification  of  the  Constitution  of  the  United 
States.  And  the  resentment  which  had  been  excited  in  the  undisd* 
plined  minds  of  the  settlers  by  the  destruction  of  their  hopes  of  an 
independent  ultramontane  empire,  had  not  been  subdued  by  lapse  of 
time,  or  by  a  better  acquaintance  with  the  federal  system.  Under  this 
state  of  things,  and  encouraged  by  the  Legislature  of  their  own  State, 
who  had,  by  a  resolution,  emphatically  expressed  their  disapprobation 
of  the  course  of  Congress  in  this  respect,  it  was  not  likely  that  the 
inhabitants  of  Western  Pennsylvania  and  Virginia  would  suffer  a  law 
which  so  materially  affected  their  interests  to  pass  quietly  into  ope- 
ration. 

The  first  indication  of  a  spirit  of  discontent  was  manifested  in  the 
general  circulation  of  opinions  unfavourable  to  the  law,  and  calculated 
to  discourage  the  acceptance  of  offices  under  it,  or  any  compliance  on 
the  part  of  those  who  might  be  so  disposed.  This  was  soon  followed 
by  a  pretence  of  a  cessation  of  distilling.  Then  succeeded  secret  as- 
sociations to  abstain  from  compliance  with  the  law,  which  were  very 
general.  These  were  found  ineffectual.  The  law  went  into  operation 
in  June,  1791,  and  the  offices  were  pretty  generally  accepted. 

The  officers  then  became  marks  for  insult  and  opprobrium.  Threats 
against  them  were  frequent.  Soon  actual  violence  was  resorted  to,  to 
prevent  the  execution  of  the  law.  Before  these,  however,  another  en- 
gine was  employed — the  expression  of  discontent  by  means  of  public 
meetings. 

The  first  of  these  meetings  of  any  moment  was  held  at  Redstone 
Old  Fort,  on  the  27th  of  July,  in  the  same  year.  It  was  there  resolved 
to  petition  Congress  for  a  repeal  of  the  obnoxious  act,  and  a  commit 
tee  was  appointed  to  meet  at  Pittsburg  and  draught  one.  The  com- 
mittee was  authorized  to  correspond  with  citizens  of  other  parts  of 
the  country  who  might  be  disposed  to  join  in  such  a  petition.  It 
was  also  recommended  to  the  different  counties  to  appoint  committees 
to  superintend  the  signing  of  the  petitions  and  the  forwarding  of  them 
to  Congress. 

On  the  23d  of  August  following,  one  of  these  committees  met  in 
the  county  of  Washington,  when  some  very  intemperate  resolutions 
were  passed,  and  afterwards  published  in  the  Pittsburg  Gazette,  These 
contained  a  violent  censure  of  the  law;  and  declared  that  any  person 
who  had  accepted,  or  might  accept,  an  office  under  Congress  in  order 
to  carry  it  into  effect,  should  be  considered  as  inimical  to  the  country; 
and  they  recommended  to  the  citizens  of  Washington  county  to  treat 
every  person  so  accepting  office  with  contempt,  and  absolutely  to  refuse 
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rendering  it  imprudent  to  proceed  at  once  to  extremities.  No  means 
had  as  yet  been  provided  by  Congress  by  which  the  Executive  could 
come  to  the  assistance  of  the  Judiciary^  in  the  enforcement  of  the 
laws.  The  Constitution  had  been  in  operation  but  a  short  time;  the 
actual  strength  of  the  government  was  not  known ;  it  was,  therefore, 
advisable  not  to  put  forth  its  energies  unless,  with  certainty  of  success. 
There  were  a  number  of  alterations  which  the  law  required,  which 
might  have  the  effect  of  concessions  to  prejudice  without  yieldmg  the 
principle. 

It  was  accordingly  determined  to  postpone  coercive  measures  till  the 
laws  had  gone  into  more  extensive  operation,  and  Congress  had  had  the 
opportunity,  by  revising  the  system,  to  remove  what  was  really  objec- 
tionable, and  to  strengthen  the  means  of  its  execution.  It  was  hoped 
that  this  forbearance,  together  with  time,  would  have  the  effect  of 
mitigating  the  opposition. 

This  reluctance  on  the  part  of  Government  to  press  matters,  had 
only  the  effect  of  encouraging  the  discontented.  The  outrages  soon 
became  only  more  bold  and  violent. 

Another  officer  of  the  Government,  Mr.  Wells,  the  Collector  for 
Westmoreland  and  Fayette  counties,  was  ill-treated  at  Greensburg, 
and  afterwards  at  Union-town;  and  many  private  citizens,  who  had  de- 
clared their  determination  to  support  the  laws,  were  exposed  to  insulty 
and  even  personal  violence.  But  the  worst  instance  of  these  outrages 
was  the  following. 

In  October,  1791,  an  unfortunate  man  of  the  name  of  Wilson,  who 
was  quite  insane,  fancying  himself  a  collector  of  the  revenue,  or  in- 
vested with  some  office  in  connection  therewith,  told  a  number  of  peo- 
ple that  he  was  engaged  in  an  important  inquiry  in  regard  to  the 
Excise,  and  that  he  was  to  ascertain  and  report  to  Congress  those  who 
had  not  entered  their  stills.  A  few  days  after  this  declaration  he  was  pur- 
sued by  a  party  of  men  in  disguise,  taken  out  of  his  bed,  and  carried  about 
five  miles  into  the  country,  to  a  smithes  shop.  He  was  there  stripped 
of  his  clothes,  and,  after  having  been  inhumanly  burnt  in  several  places 
with  hot  irons,  he  was  tarred  and  feathered.  At  day-light  he  was  set 
at  liberty — naked,  wounded,  and  suffering — to  find  his  way  home  as 
he  best  could.  During  the  whole  of  the  torture,  the  poor  maniac  is 
said  to  have  behaved  with  all  the  heroism  of  a  man  suffering  for  a 
principle.  What  is  more  extraordinary  is,  that  men  of  the  best  stand- 
mg  and  consideration  in  the  county  were  understood  to  have  been 
actors  in  this  cruel  outrage. 

Not  long  after  this,  a  person  of  the  name  of  Rossberry  was  tarred 
and  feathered  for  advocating  the  Excise  Law.  An  armed  band  seized 
and  carried  off  two  persons  who  were  witnesses  in  the  case  of  Wilson. 
Many  attempts  against  the  person  of  the  Inspector,  General  Neville, 
were  made,  in  order  to  force  him  into  a  resignation.  On  one  occasion, 
a  large  body  of  armed  men,  disguised,  awaited  him  in  the  town  of 
Washington,  where  he  was  expected,  and  their  schemes  were  only  finis- 
trated  by  his  abandoning  the  visit. 

The  Act  of  1791  came  up  for  revision  before  the  Congress  which 
assembled  in  October  of  the  same  year.  By  an  Act  passed  May  8th, 
1792,  several  material  alterations  were  thereto  made ;  the  duties  were 
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with  each  other,  and  with  such  committee  as  should  be  appointed  for  the 
same  purpose  in  the  county  of  Westmoreland,  or  with  any  committees  of 
a  similar  nature  that  might  be  appointed  in  other  parts  of  the  United 
States;  and  also,  if  found  necessary,  to  call  together  either  general 
meetings  of  the  people  in  their  respective  counties,  or  conferences  of 
the  several  committees ;  and,  lastly,  to  declare  that  they  will,  in  future, 
^^  consider  those  who  hold  oflSces  for  the  collection  of  the  duty  as  un- 
worthy their  friendship,  that  they  will  have  no  intercourse  or  dealings 
with  them,  will  withdraw  from  them  every  assistance;  withhold  all  the 
comforts  of  life  which  depend  upon  those  duties  that,  as  men  and  fel- 
low-citizens, we  owe  each  other,  and  will,  upon  all  occasions,  treat  them 
with  contempt,  earnestly  recommending  to  the  people  at  large  to  follow 
the  same  line  of  conduct  towards  them/' 

The  proceedings  of  this  meeting,  which  placed  the  opposers  of  the 
law  in  a  state  of  direct  hostility  to  the  government,  were  reported  by 
the  Secretary  of  the  Treasury  to  the  President.  Impressed  with  the 
danger  of  permitting  the  continuance  of  such  resistance,  he  issued  a 
proclamation  on  the  15th  of  September,  1792.  It  earnestly  admonished 
and  exhorted  ^^  all  persons  whom  it  might  concern  to  refrain  and  desist 
from  all  unlawful  combinations  and  proceedings  whatsoever,  having  for 
their  object,  or  tending  to  obstruct  the  operations  of  the  laws  afore- 
said; inasmuch  as  all  lawful  ways  and  means  would  be  put  in  execution 
for  bringing  to  justice  the  infractors  thereof,  and  securing  obedience 
thereto:  and  charged  and  required  all  courts,  magistrates,  and  officers 
whom  it  might  concern,  according  to  the  duties  of  their  several  offices, 
to  exert  the  powers  in  them  respectively  vested  by  law ;  and  thereby 
also  enjoined  and  required  all  persons  whomsoever,  as  they  valued  the 
welfare  of  their  country,  the  just  and  due  authority  of  government, 
and  the  preservation  of  the  public  peace,  to  aid  and  assist  therein  ac- 
cording to  law.'*  It  likewise  directed  that  prosecutions  should  be  insti- 
tuted against  the  offenders  in  all  cases  where  the  law  would  support 
them,  and  the  requisite  evidence  could  be  obtained. 

In  pursuance  of  instructions,  the  Attorney  General,  Mr.  Bradford, 
and  the  District  Attorney,  Mr.  Rawle,  attended  at  a  Circuit  Court 
which  was  held  at  York  in  October,  1792,  for  the  purpose  of  institut- 
ing prosecutions  in  proper  cases.  Much  pains  was  taken  to  obtain  evi- 
dence of  the  various  outrages.  For  this  purpose,  the  Supervisor  of 
the  Revenue  was  sent  into  the  disaflfected  districts.  His  mission  was, 
however,  very  unsuccessful.  He  obtained  only  evidence  of  those  who 
composed  the  Pittsburg  meeting,  and  of  two  of  those  engaged  in  the 
attack  on  Faulkner.  The  Attorney  General,  however,  being  of  opin- 
ion, that  it  was  a  very  doubtful  point  whether  the  proceedings  of  the 
meeting  at  Pittsburg  contained  indictable  matter,  no  prosecution  was 
attempted  against  those  who  composed  it.  Indictments  were  presented 
and  found  against  those  supposed  to  have  been  engaged  in  the  Faulk- 
ner riot,  and  prosecutions  were  commenced.  But  it  appeared  after- 
wards, upon  satisfactory  testimony,  that  there  had  been  some  mistake 
as  to  the  persons  accused,  and  the  matter  was  dropped. 

The  result  of  this  business  was  injurious  to  the  Government.  The 
violators  of  the  law  were  encouraged  by  the  hope  of  impunity ;  and 
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soon  realized.  About  midnight,  on  the  6th  of  Jane,  a  number  of  per- 
sons armed,  and  painted  black,  broke  into  the  house  of  John  Lynn, 
where  the  oflSce  was  kept.  By  promises  ^of  safety  to  himself  and  his 
house,  they  treacherously  got  him  into  their  power,  when  they  seized 
and  tied  lum,  threatening  to  hang  him.  They  carried  him  to  a  re- 
tired part  of  the  neighbouring  woods,  and  there,  after  cutting  off  his 
hair,  and  tarring  and  feathering  him,  they  compelled  him  to  swear  that 
he  never  would  allow  his  house  to  be  used  again  as  an  ofiSce,  never 
again  to  have  any  agency  in  the  excise,  and  never  to  disclose  their 
names.  After  this  they  bound  him  naked  to  a  tree,  and  left  him  in 
that  situation  till  the  morning,  when  he  succeeded  in  extricating  him- 
self. Not  content  with  this,  the  rioters  came  again,  pulled  down  part 
of  his  house,  and  compelled  him  to  become  an  exile  from  his  own  home. 

After  this,  many  of  the  distillers  who  had  at  first  entered  their  stills 
withdrew  thenf,  and  refused  payment  of  the  duties. 

In  the  Congress  of  1792-8,  a  bill  for  altering  and  amending  the 
former  laws  on  the  subject  was  introduced,  but  was  dropped  in  the 
hurry  of  the  close  of  the  session.  On  the  5th  of  June,  1794,  another 
Act,  emendatory  of  the  Act  of  1791,  was  passed.  By  it,  the  former 
law  was  extended  to  the  North-west  Territory;  the  necessity  of  having 
an  ofiSce  in  each  county  was  dispensed  with ;  the  State  Courts  were 
given  jurisdiction  over  offences  against  the  revenue  laws  in  certain 
cases;  and  various  other  emendations  and  alterations  were  made. 

After  the  passage  of  this  Act,  a  plan  was  adopted,  which  was  in- 
tended to  give  increased  eflSciency  to  the  system.  It  was  determined,  1st, 
to  prosecute  delinquents  for  non-compliance,  in  all  cases  where  it  could 
clearly  be  done ;  2d,  to  intercept  the  surplus  produce  of  the  distillers 
of  the  non-complying  counties  on  its  way  to  the  markets;  3d,  to  con- 
fine the  purchase  of  spirits  for  the  army  to  those  in  respect  to  which 
there  had  been  an  actual  compliance  with  the  law.  It  was  hoped,  by 
thus  cutting  off  the  trade  of  these  counties,  and  prosecuting  delinquents 
with  rigour,  that  submission  could  be  enforced.  Here,  again,  the  ex- 
pectations of  the  Government  were  disappointed. 

Process  issued  against  a  number  of  non-complying  distillers;  and 
indictments  having  been  found  at  a  Circuit  Court  holden  at  Philadel- 
phia, in  July,  1799,  against  Robert  Smilie  and  John  McCulloch,  two 
of  the  rioters  in  the  attack  on  Wells,  the  Collector,  in  Fayette  county, 
process  issued  against  them  also.  Warned  by  the  ill  success  of  the 
previous  attempts  to  serve  process  by  deputy,  the  Marshal  of  the  Dis- 
trict, Mr.  Lenox,  determined  to  go  for  that  purpose  in  person. 

Before  this  intention  of  the  Marshal  was  known,  a  design  to  sup- 
press the  oflSce  of  the  Inspector  was  manifested.  It  was  currently  re- 
ported that  a  party  of  four  or  five  hundred  men  were  to  march  to 
General  Neville's  house  to  destroy  his  papers,  and  effect  the  suppres- 
sion. On  the  4th  of  July,  1794,  at  a  muster  at  Colonel  Parker's,  a 
paper,  to  which  every  one  who  opposed  the  excise  was  to  put  his  name, 
was  circulated  among  the  militia  men.  Only  one  man  refused  to  sign 
it,  and  he  incurred  the  odium  of  the  rest,  and  was  threatened  there- 
for. At  this  place  violent  and  inflammatory  speeches  were  made 
against  the  law  and  against  Congress.     The  success  of  the  rioters  in 
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was  obtained)  however,  from  Fort  Pitt,  and  command  was  taken  by 
Major  Kirkpatrick,  a  relative  of  General  Neville. 

On  the  day  following  the  attack,  the  rioters  assembled  again  at 
Gonche's  Fort/  a  few  miles  from  the  residence  of  General  Neville,  to 
the  number  of  five  or  six  hundred  men.  Mortified  at  their  defeat,  and 
enraged  at  the  number  of  wounded,  they  allowed  their  passions  to 
swallow  up  all  regard  for  consequences.  A  plan  was  concerted  there 
to  proceed  at  once  to  General  Neville's,  to  compel  the  resignation  of 
his  office,  and  the  delivery  of  his  papers,  and  to  seize  the  Marshal.  A 
committee  of  three,  in  imitation  of  the  National  Commissioners  that 
then  attended  the  French  armies,  were  elected  to  superintend  the  en- 
terprise ;  and  they  appointed  a  certain  James  McFarlane,"*"  formerly  a 
Lieutenant  in  the  Pennsylvania  line,  and  then  a  Major  in  the  Militia, 
to  command  the  party,  subject  to  their  supervision.  The  orders  were 
to  demand  and  obtain  the  Inspector's  commission  and  papers,  and  to 
offer  no  violence  to  his  person  or  property,  farther  than  was  necessary 
for  accomplishing  their  object. 

On  the  17th,  accordingly,  they  marched  to  the  Inspector's  house.  The 
horses  were  left  under  a  guard  m.the  woods;  and  the  committee  seated 
themselves  on  an  eminence  at  some  distance  from  the  house.  ^  When 
McFarlane  and  the  assailants  approached  the  house,  one  David  Hamil- 
tonf  was  sent  with  a  flag,  by  the  committee,  to  demand  of  the  In- 
spector his  papers.  On  answer  being  returned,  that  the  Inspector  had 
left  the  house  on  the  approach  of  the  party,  the  flag  was  sent  a  second 
time,  requiring  the  Inspector  to  resign,  and  that  six  good^  reputabli 
citizens  should  be  admitted  to  examine  and  seize  the  papers,  promisiDg 
that  in  that  case  no  further  injury  should  be  done.^ 

This  was  refused  at  once.  Notice  was  given,  by  a  third  'flag,  for 
the  women  and  children  to  withdraw.     The  attack  then  commenced. 

In  about  a  quarter  of  an  hour  the  defenders  of  the  house  ceased 
firing,  and  a  call  was  heard  thence,  which  was  mistaken  by  the  assail- 
ants  for  a  parley.  Their  leader,  McFarlane,  then  stepped  from  behind 
a  tree,  where  he  had  for  greater  safety  posted  himself,  to  order  the 
firing  to  stop,  when  he  was  hit  in  the  groin  by  a  musket-ball  from  the 
house,  and  instantly  killed.  The  firing  then  recommenced,  and  a  mes- 
sage was  sent  to  the  committee  to  know  whether  the  house  should  not 
be  stormed.  In  the  meantime  the  out-houses  and  the  adjacent  buildings 
were  set  fire  to.  The  intensity  of  the  heat,  and  the  danger  of  an  im- 
mediate communication  of  the  conflagration  to  the  house,  compeUed 
Major  Kirkpatrick  and  his  small  party  to  come  out  and  surrender 
themselves.     The  attack  lasted  for  about  an  hour,  during  which  the 

*  McFarlane  had  serveil  during  the  Revolution  with  reputation;  and,  according  to  JadfS 
Brackenridge  ("Incidents,"  p.  18),  was  a  man  of  good  private  character,  and  had  acquired 
a  handsome  property  by  his  industry  after  the  conchision  of  the  war. 

JThis  David  Hamilton  was  a  Justice  of  the  Pi»a<;e  in  Alleghany  county. 
General  Hamilton,  in  his  report  to  the  Fres^ident.  asserts  that  it  was  also  demanded 
that  the  soldiers  should  march  out  and  ground  their  arms.  This  is  not  in  itself  at  all  impro> 
bable,  considering  the  lengths  to  which  the  rioters  had  alreaily  gone,  and  their  present 
inflamed  disposition.  It  is,  however,  not  sufficiently  supiwrtcd  by  the  evidence,  and  is 
expressly  denie<l  by  Findley  in  his  History  of  the  Insurrection,  though  the  latter  cannot 
be  implicitly  relied  on. 


114  TRIALS  OF  THE  WESTERlf  IirSUB6BNT8. 

magistrates  or  inhabitants  of  Pittsburg,  it  became  necessary  for  the 
Marshal  and  Inspector  to  quit  the  place.  As  the  nsual  routes  were 
beset  by  the  insurgents,  they  concluded  to  descend  the  Ohio,  and  pro- 
ceed by  a  circuitous  route  to  Philadelphia.  They  began  their  journey 
on  the  night  of  the  19th,  and  arrived  at  their  destination  in  safety. 

Before  separating,  after  the  attack  on  the  Inspector's,  the  insurgents 
appointed  a  meeting  to  be  held  on  the  23d  of  July,  at  Mineo  Creek 
Meeting  House,  in  Washington  county.  At  this  meeting,  which  was 
composed  of  those  who  had  been  engaged  in  the  attack,  and  a  large 
number  from  the  neighbouring  counties,  first  appeared  Brackenridg€^ 
Marshall,  Bradford,  and  Parkinson,  who  afterwards  became  BO  pro* 
minent.* 

Bradford  addressed  the  meeting  in  a  tone  of  yiolent  declamation.    He 
declared  his  approbation  of  what  had  been  done,  and  called  upon  thoae 
assembled  to  pledge  themselves  to  support  it.     Brackenridge  then  fol- 
lowed in  a  temperate  and  ingenious  speech,  by  which  he  managed  to  show 
them  that  they  had  committed  acts  of  treason,  and  to  persuade  them 
against  any  precipitate  action,  without  endangering  his  safety,  and 
without  appearing  to  be  adverse  to  their  cause.     It  was  finally  deter— 
mined  to  postpone  their  final  determination  to  a  more  general  assem— 
blage.  The  following  call  for  another  meeting  was  made,  and  published 
in  the  Pittsburg  Gazette  of  the  26th  July: 


*  Hugh  H.  Brackenridge  was  then  a  lawyer  of  consklerable  standing  ki  Pktsborg, 
afterwards  became  a  Judge  of  the  Supreme  Court  of  Pennsylyania.  He  was  a  man  of 
some  learning  and  much  eccentricity,  and  was  the  author  of  sereral  bodes,  the  best  known 
of  which  was  a  humorous  novel,  called  **  Modern  Chivalry,  or  the  Adrentures  of  Captaio 
John  Farrago  and  his  Servant  Teague  O'Regan,"  which  was  rery  soocessfnl  in  its  day. 
One  act  of  magnanimity  on  bis  part  ought  to  be  recorded,  to  preserve  bis  memory  from 
oblivion.  In  1805,  Judges  Shippen,  Yeaies,  and  Smith,  of  the  Supreme  Court  of  Pennfyl* 
Tania,  being  out  of  favour  with  the  Legislature,  were  impeached  for  an  alleged  mal*adn)i> 
uistration  of  justice  in  the  case  of  Com.  v.  Passnnore.  The  charge  was,  that  they  bad  ills* 
gaily  imprisoned  the  defendant  in  that  case  for  a  contempt,  in  publishing  a  libel  on  certain 
proceedings  in  that  court,  but  the  matter  wore  an  entirely  political  aspect.  Judge  Bracken- 
ridge was  not  present  when  the  decision  was  pronounced,  and  was  of  the  same  political 
creed  as  the  dominant  party  in  the  House  of  Representatives.  He,  however,  at  once  wrote 
to  the  Committee  of  Impeachment,  requesting  them  to  join  him  with  the  other  judges  in  the 
proceedings,  as  he  entirely  approved  of  their  decision,  and,  if  he  had  been  present,  would 
have  concurred  in  it.  He  considered  it  but  feir  and  right,  that,  sharing  the  obnoxious  opiih 
ions  of  his  brethren,  he  should  also  share  their  punishment.  The  oommitlee  refused  to  aoOBdt 
to  this,  and  the  other  judges  were  uAerwanls  acquitted. 

Colonel  Marshall,  an  Irishman,  was  a  man  of  respectability  and  wealth.  He  had  been 
Sheriff  of  Washington  County.  Member  of  the  Legislature,  and  of  the  Convention  for  ratiQr* 
ing  the  Constitution  of  the  United  States,  against  which  lie  voted.  As  his  character  had 
been  that  of  a  moderate,  prudent,  industrious  man,  the  part  he  took  in  the  insurrectioa  fUf- 
prised  every  one. 

David  Bradford,  a  Marylnnder  by  birth,  had  been  deputy  of  the  Attorney  GenemI  of  the 
State,  for  Washington  County,  ever  since  its  creation.  At  the  time  of  the  adoption  of  the 
Constitution  he  was  a  zealous  Fe<lerali8t.  Ho  was  a  man  of  great  timidity  of  character, 
and  yet  a  great  demagogue.  Bciore  the  attack  on  the  Inapecior's,  he  had  avoided  giving 
open  sanction  to  their  procee* lings,  yei  had  encouraged  the  rioters.  But,  after  that  time, 
he  was  compelled  by  their  threats  to  declare  himself  in  their  favour.  He  had  thus  got 
unexpectedly  involved  in  the  inrturrection,  and  finding  it  too  late  to  recede,  endeavoured 
to  carry  out  the  most  violent  measures  in  order  to  save  himself.  All  the  wild  proceedingt 
allerwards  adopted  are  attributable  to  him 

Benjamin  Parkinson,  a  native  of  Pennsylvania,  was  also  a  Federalist,  and  had  formerly 
supported  General  Neville.  He  had  been  reputed  a  gootl  citizen,  and  a  man  of  influence 
in  his  neighbourhood,  and  had  been  a  justice  of  the  pea(;e.  He  was  one  of  the  Couunitte* 
of  Superintendence  at  the  attack  on  General  Neville's  house. 
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In  the  meantime,  the  inhabitants  of  Pittsburg,  by  means  of  the  post- 
boy, who  had  been  sent  back  with  the  remainder  of  the  mail,  obtained 
information  of  the  projected  march  of  the  insurgents.  Opposition 
was  impossible.  It  was  therefore  deemed  prudent  to  remove  the  causes 
of  objection.  A  town  meeting  was  immediately  held;  and  with  their 
consent,  and  for  their  safety,  the  obnoxious  persons,  ^^  £d.  I^&yy  James 
Bryson,  and  Ab.  Kirkpatrick,"  were  formally  banished.  The  town 
meeting  then  went  on  to  profess  great  warmth  for  the  cause,  to  pro- 
mise the  attendance  of  the  inhabitants  at  Braddock's  Field,  and  to 
make  arrangements  to  send  delegates  to  the  Parkinson's  Ferry 
meeting. 

The  number  of  people  present  at  Braddock's  Field,  on  the  day  ap- 
pointed, is  estimated  to  have  been  about  seven  thousand  persons. 
Almost  all  these  were  fully  armed  and  equipped.  A  very  warlike  dis- 
position was  manifested  on  the  occasion  by  the  majority  of  those  pre- 
sent. There  was  a  continued  firing  of  guns ;  and  the  conversation  of 
the  militia  men  was  anything  but  subduea.  Bradford,  who  had  assumed 
the  title  of  Major-General,  reviewed  the  troops  on  the  ground,  and  re- 
ceived tokens  of  the  most  infatuated  submission. 

A  committee  was  appointed  at  the  rendezvous,  who  had  resolved  that 
General  Gibson  and  Colonel  Neville  should  be  expelled,  and  authorised 
the  Pittsburg  Committee  to  put  this  in  execution.  It  was  resolved,  also, 
that  the  army,  as  it  was  called,  should  march  to  Pittsburg.  The  design 
of  attacking  the  garrison  was,  however,  abandoned.  The  people  of 
Pittsburg  were  remarkably  hospitable  on  the  occasion.  The  army 
marched  through  the  town  very  peaceably,  and  crossed  the  Mononga- 
hela.  The  well  disposed  then  retired  to  their  homes,  but  a  number 
remained,  who  created  some  disturbances.  Major  Kirkpatrick's  barn 
was  burnt,  and  an  attempt  was  made  to  set  fire  to  his  dwelling  house, 
which  was  prevented  by  the  interposition  of  the  leaders. 

A  few  days  after  this  meeting,  another  attack  was  again  made  upon 
the  residence  of  Wells,  the  Collector  of  Fayette  County.  His  house 
was  burned,  and  he  was  compelled  to  resign  his  commission,  and  swear 
never  to  hold  the  office  for  the  future.     Threatening  letters  were  sent 

our  interests,  it  is  therefore  now  come  to  this  crisis,  that  every  citizen  must  express  hi«  senti- 
ments, not  by  his  words,  but  by  his  actions.  You  are  thus  called  on,  as  a  ritizen  of  the 
western  country,  to  render  your  personal  service,  with  as  many  volunteers  as  you  can  raise, 
to  rendezvous,  at  your  usual  place  of  meeting,  on  We<lnes<iay  next ;  and  from  thence  yoa 
"will  march  to  the  usual  ])lace  of  rendezvous  at  Braddock's  Field,  on  the  Mononorahela,  <m 
Fritlay,  the  let  day  of  Auf^ust  next,  to  lie  there  at  two  o'clock  in  the  aAernoon,  with  arms 
and  accoutrements  in  good  order.  If  any  volunteer  should  want  arms  or  ammunition,  bring 
them  forward,  and  they  shall  be  supplied  as  well  as  possible.  Here,  sir,  you  have  an  ex* 
pedition  proposed,  in  which  you  will  have  an  opportunity  of  displaying  your  military 
talents,  and  of  rendering  service  to  your  country.  Four  days  provision  will  be  warned;  let 
the  men  be  thus  supplied. 

•*  We  are,  &c. 

(Signed  by)        "J.  CANON, 

"T.BRADFORD, 

«  B.  PARKINiiON,  and  others." 

Though  it  is  alleged  that  the  opening  of  the  letters,  and  the  indignation  felt  at  their  ooo- 
tents,  were  the  causes  of  the  first  calling  out  of  the  militia,  it  is  more  than  probable  that  the 
whole  plan  was  arranged  beforehand,  and  that  the  letters  were  only  seized  in  order  to  give 
a  pretext  of  some  kind  for  its  execution.  Bradford  and  his  colleagues  knew  weU  enough 
beforehand  what  the  lefters  would  contain. 
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most  high  and  solemn  obligations  to  enforce  obedience  to  the  laws,  and 
they  recommended  the  employment  of  a  force  that  would  render  resist- 
ance impossible.  The  insurgents  could,  at  the  most,  muster  only  about 
seven  thousand  men ;  if  the  government  should  raise  an  army  of  twelve 
thousand  men,  it  would  be  amply  sufficient  to  overawe  and  to  crush 
opposition  in  the  bud. 

The  President  adopted  the  latter  of  these  opinions.  Forbearancei 
he  agreed,  had  been  too  long  the  policy  of  the  government.  It  had 
been  hitherto  tried  without  success.  It  was  more  than  probable  that, 
if  it  were  continued,  the  range  of  disaffection  would  be  extended,  and 
the  disorders  become  incurable.  Washington,  therefore,  determined  at 
once  to  issue  the  proclamation  that  was  to  precede  the  employment  of 
force, — which  was  done  on  the  7th  of  August.* 

*  This  paper  was  as  follows: 

Whereas,  combinations  to  defeat  the  execution  of  the  laws  lerying  duties  up<»  spiritB 
distilled  within  the  United  States  and  upon  stills,  have  from  the  time  of  the  commencement, 
of  those  laws  existed  in  some  of  the  western  parts  of  Pennsylvania.     And  whereas,  th^ 
said  combinations,  proceeding  in  a  manner  subversive  equally  of  the  just  antbority^  c^ 
vemment  and  of  the  rights  of  individuals,  have  hitherto  effected  their  dangerous  and  cri 
purpose ;  by  the  influence  of  certain  irregular  meetings,  whose  proceedings  have  tended 
encourage  and  uphold  the  spirit  of  opposition,  by  misrepresentations  of  the  laws  calculateA 
to  render  them  obnoxious,  by  endeavours  to  deter  those  who  might  be  so  disposed  from  ac- 
cepting offices  under  them,  through  fear  of  public  resentment  aud  injury  to  person  and  pro* 
perty,  and  to  compel  tliose  who  had  accepted  such  offices  by  actual  violence  to  surrender  or 
forbear  the  execution  of  them ; — by  circulating  vindictive  menaces  against  all  those  who 
should  otherwise  directly  or  indirectly  aid  in  the  execution  of  the  said  laws,  or  who,  jrield* 
ing  to  the  dictates  of  conscience  and  to  a  sense  of  obligation,  should  themselves  comply  tbeie> 
with,  by  actually  injuring  and  destroying  the  property  of  persons  who  were  understood  10 
have  so  complied ; — ^by  inflicting  cruel  and  humiliating  punishments  upon  private  citiseoi 
for  no  other  cause  than  that  of  appearing  to  be  the  friends  of  the  laws ; — by  intercepting 
the  public  officers  on  tlie  highways,  abusing,  assaulting  and  otherwise  ill-treating  them  ^ 
by  going  to  their  houses  in  the  night,  gaining  admittance  by  force,  taking  away  their  papers 
and  committing  other  outrages;  employing  for  their  unwarrantable  purposes  tlie  agency  of 
armed  banditti,  disguised  in  such  manner  as  for  tlie  most  part  to  escape  discovery:  And 
whereas,  the  endeavours  of  the  legislature  to  obviate  objections  to  the  said  laws,  by  Iowe^ 
ing  the  duties  and  by  other  alterations  conducive  to  the  convenience  of  those  whom  tbey 
immediately  afiect,  (though  they  have  given  satisfaction  in  other  quarters,)  and  the  endea- 
vours of  the  executive  officers  to  conciliate  a  compliance  with  the  laws,  by  explanations,  by 
forbearance,  and  even  by  particular  accommodations  founded  on  the  suggestion  of  local  coo- 
siderations,  have  been  disappointed  of  their  effect  by  the  machinations  of  persons  whose 
industry  to  excite  resistance  has  increased  with  every  appearance  of  a  disposition  among  the 
people  to  relax  in  tlieir  opposition  and  to  acquiesce  in  the  laws :  insomuch  that  many  persons 
in  the  said  western  parts  of  Pennsylvania  have  at  length  been  hardy  enough  to  perpetrate 
acts  which  1  am  advised  amount  to  treason,  being  overt  acts  of  levying  war  against  the 
United  States ;  the  said  persons  having  on  the  sixteenth  and  seventeenth  of  July  last,  pro- 
ceeded in  arms  (on  the  second  day  amounting  to  several  hundreds)  to  the  house  of  John 
Neville,  Inspector  of  the  Revenue  for  the  Fourth  Survey  of  the  District  of  Piimsylvania, 
having  repeatedly  attacked  the  said  house  with  the  persons  therein,  wounding  some  of 
them ; — having  seized  David  Lennox,  Marshal  of  the  District  of  Pennsylvania,  who  pre* 
vious  thereto  had  been  fired  upon,  while  in  the  execution  of  his  duty,  by  a  party  of  armed 
men,  detaining  him  for  some  time  prisoner,  till,  for  the  preservation  of  his  life,  and  the  ob> 
taining  of  his  lilierty,  he  found  it  necessary  to  enter  into  stipulations  to  forbear  the  execu- 
tion of  certain  official  duties,  touching  processes  issuing  out  of  a  Court  of  the  United  States, 
and  having  finally  obliged  the  said  Inspector  of  the  Revenue  and  the  said  Marshal,  from 
considerations  of  personal  safety,  to  fly  from  that  part  of  the  country,  in  order  by  a  circuitous 
route  to  proceed  to  the  seat  of  government ;  avowing  as  the  motives  of  these  outrageous  pro> 
ceedings  an  intention  to  prevent  by  force  of  arms  the  execution  of  the  said  laws,  to  oblige 
the  said  Inspector  of  the  Revenue  to  renounce  his  said  office,  to  withstand  by  open  violence 
the  lawful  authority  of  the  Government  of  the  United  States,  and  to  compel  lliereby  an  altera- 
tion in  the  measures  uf  the  legislature,  and  a  repeal  of  the  laws  aforesaid. 

And  whereas,  by  a  law  of  the  United  States,  entitled,  *'  An  Act  to  provide  for  calliog 
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As  it  was  deemed  advisable  that  the  Execntiye  of  the  State  should 
act  in  concert  with  that  of  the  United  States,  Governor  MiflUn  also 

in  the  Counties  of  Washington  and  Alleghany,  cannot  be  sappresaed  by  the  ordinary  coarse 
of  judial  proceedings,  or  the  power  of  the  Marshal  A  copy  of  that  certificate  is  enclosed 
(No.  1). 

You  or  any  one  or  more  of  yoa  are,  therefore,  authorized  and  appointed  forthwith,  to  pwv 
ceed  to  the  scene  of  the  insurrection,  and  to  confer  with  apy  bodies  of  men,  or  iodividiials, 
with  whom  you  shall  think  proper  to  confer,  in  order  to  quiet  and  extinguish  it.  There  is 
reason  to  believe  that  a  collection  of  discontented  individuals  will  be  found  at  Mingo  Creek 
on  the  fourteenth  instant,  and  as  the  object  of  their  assembling  is  undoubtedly  to  concert 
measures  relative  to  this  very  subject,  it  is  indispensably  necessary  that  you  sboakl  press 
thither  with  the  utmost  expedition.  It  is  uncertain  whether  they  will  remain  together  for 
a  long  or  short  time — therefore  the  being  on  the  ground  first  named  for  their  meeting  is  no> 
cessary  to  prevent  a  miscarriage. 

These  are  the  outlines  of  your  communication — 

Ist  To  state  the  serious  impressions  which  their  conduct  has  created  in  the  mind  of  the 
Executive,  and  to  dilate  upon  the  dangers  attending  every  government  where  laws  are  ob> 
structed  in  their  execution. 

2d.  To  inform  them  that  the  evidence  of  the  late  transactions  has  been  submitted  to  t 
Judge  of  the  Supreme  Court,  and  that  he  has  granted  the  above  mentioned  certificate, 
whence  a  power  has  arisen,  to  the  President,  to  call  out  the  militia  to  suppress  the  iasu^ 
rection.     (See  the  Act  of  May  2d,  1792.) 

3d.  To  represent  to  them  how  painful  an  idea  it  is  to  exercise  such  a  power,  and  that  it 
is  the  earnest  wish  of  the  President,  to  render  it  unnecessary,  by  those  endeavours  which 
humanity,  a  love  of  peace  and  tranquillity,  and  the  happiness  of  his  fellow  citizens,  dictate. 

4th.  You  will  tlien  explain  your  appointment  as  commissioners,  in  a  languai^e  and  with 
sentiments  most  conciliatory,  but  reooncifable  to  the  self  respect  which  this  government 
ought  to  observe. 

6th.  Whether  you  are  to  proceed  further,  and  in  what  manner,  must. depend  upon  your 
judgment  and  discretion,  at  the  moment  aAer  an  estimate  of  the  characters  with  whom  70a 
are  conversing,  their  views,  their  influence,  &c.  &c. 

6th.  Whensoever  you  shall  come  to  the  point  at  which  it  maybe  necessary  to  be  explicit 
you  are  to  declare  that,  with  respect  to  the  Excise  Law,  the  Presi<lent  is  bound  to  consitler 
it  as  much  among  the  laws  which  he  is  to  see  executed  as  any  other.  That,  as  to  the 
repeal  of  it,  he  cannot  undertake  to  make  any  stipulation ;  that  being  a  subject  consigned 
by  the  Constitution  to  the  Legislature,  from  whom  alone  a  change  of  legislative  measures 
can  be  obtained.  That  he  is  willing  to  grant  an  amnesty  and  perpetual  oblivion  for  every 
thing  that  is  passed  ;  and  cannot  doubt  that  any  penalty  to  which  the  late  transactions  msy 
have  given  birth,  under  the  laws  and  within  the  jurisdiction  of  Pennsylvania,  may  be  also 
wiped  away — but  upon  the  following  conditions — 

That  satisfactory  assurances  be  given  that  the  laws  be  no  longer  obstructed  in  their  exe- 
cution by  any  combinations,  directly  or  indirectly,  and  that  the  offenders  against  whom  pro* 
cess  shall  issue  for  a  violation  of,  or  an  opposition  to,  tl>e  laws,  shall  not  be  protected  from 
the  free  operation  of  the  law. — Nothing  will  be  enforced  concerning  the  duties  of  former 
years,  if  they  will  fairly  comply  for  the  present  year. 

7th.  If  they  speak  of  the  hardship  of  being  drawn  to  the  Federal  courts  at  a  distance,  to 
that  no  other  reply  ran  be  made  than  this — that  the  inconvenience,  whatsoever  it  may  b«*, 
w^as  the  act  of  their  own  RepreSetitaiives,  and  is  continued  as  being  still  their  sense — that, 
however,  on  all  occasions  which  will  permit  the  State  courts  to  be  used  without  inconveni- 
ence to  the  United  Slates,  or  danger  of  their  being  frustrated  in  the  object  of  the  suits  and 
prosecutions,  the  State  courts  will  be  resorted  to — but  the  choice  of  juri^^dictions  must  always 
depend  upon  the  discretion  of  the  United  States,  and,  therefore,  nothing  more  specific  can  be 
said  at  present. 

bih.  Whensoever  you  shall  choose  to  speak  of  the  ulterior  measures  of  the  government, 
you  will  say,  that  orders  have  already  issued  for  the  proper  militia  to  hold  themselves  in 
readiness,  and  that  every  thing  is  prepared  for  their  movement,  as  will  be  seen  by  the  Pro- 
clamation (No.  3),  and  is  known  to  yourselves  from  the  communications  of  tlie  government ; 
but  that  these  movements  will  be  8usi)endetl  until  your  return. 

9th.  These  are  suid  to  be  the  ouJlines.  You  will  fill  them  up  and  modify  them  90  as 
most  effectually  to  prevent,  if  possible,  the  last  dreadfid  necessity  which  the  President  so 
much  deprecates,  and  you  may  in  ])articular  assure  any  individuals  of  pardon  who  will 
expiate  their  oflfence  by  a  compliance  with  the  law. 

lOih.  You  will  keep  the  Executive  minutely  and  constantly  informed  of  all  your  pro- 
ceedings, and  will  use  expresses  whensoever  you  think  proper  at  the  public  expense. 

11th.  You  will  be  allowed  eight  dollars  per  day  and  your  expenses,  and  may  employ  a 
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israed  a  proclamation,  and  appointed  as  commissionen,  to  act  with  those 
of  the  general  government.  Chief  Justice  M'Kean  and  General  William 
Iirine. 

Meanwhile  the  insurgents  omitted  nothing  to  enlarge  the  circle  of 
disafiection.  Efforts  were  made  to  draw  the  adjacent  counties  of  Yir- 
nnia  into  their  cause,  and  their  spirit  extended  to  Morgantown,  in  that 
State,  at  which  place  an  Inspector  resided,  who  saved  himself  by  flight, 
ind  protected  himself  by  advertising  that  he  had  resigned  his  office. 
Similar  excursions  were  made  into  the  contiguo^^s  counties  with  success. 
(lumbers  were  found  to  join  them.  The  impression  was  general  that 
the  great  body  of  the  people  were  ready  to  take  up  arms  against  the 
rovernment,  and  that  the  resistance  commenced  by  them  would  spread 
^ough  the  Union,  and  terminate  in  a  revolution. 

On  the  day  appointed,  there  was  a  tolerably  large  assemblage  at 
Parkinson's  Ferry.     There  were  upwards  of  three  hundred  delegates 
present — three  of  whom  were  from  Virginia.     Among  these  were  a 
number  who  had  been  engaged  in  the  previous  outrages,  and  threatening 
letters  were  sent  to  the  more  orderly.    A  liberty  pole  was  placed  in  sight 
of  the  meeting,  with  the  motto,  "Liberty  and  no  excise,  and  no  asylum 
for  cowards  and  traitors."    Colonel  Cook  was  appointed  Chairman,  and 
Albert  Gallatin,  Secretary.    Bradford  opened  the  meeting  with  a  state- 
ment of  the  events  that  had  taken  place,  and  concluded  by  reading  the 
letters  which  had  been  taken  from  the  intercepted  mail ;  with  some 
inflammatory  comments  on  them.     The  arrival  of  the  commissioners, 
with  powers  for  restoring  order  in  the  Western  country,  was  then  an- 
nounced.    Some  satisfaction  was  expressed  on  the  part  of  the  better 
disposed,  but  it  was  determined  nevertheless  to  go  on  with  the  business 
of  the  meeting.     A  series  of  resolutions,  prepared  by  Bradford  and 
Marshall,  was  then  proposed.     The  first  resolution,  against  taking  citi- 
zens for  trial  out  of  the  vicinage,  met  with  no  objections.     The  second, 
and  most  important,  ran  thus : 

^^Itesolvedy  That  a  standing  committee  be  appointed,  to  consist  of 
—  members  from  each  county,  to  be  denominated  a  Committee  of 
hhVic  Safety :  whose  duty  it  shall  be  to  call  forth  the  resources  of  the 
IFwtem  country,  to  repel  any  hostile  attempts  that  may  be  made 
«pinst  the  citizens,  or  the  body  of  the  people." 

This  was  nothing  more  nor  less  than  an  attempt  to  form  a  combination 
iostile  to  the  State  and  to  the  United  States.  Mr.  Gallatin  had  the  cou- 
rage to  oppose  this,  and  the  skill  to  oppose  it  successfully.  He  objected 
to  the  word  "  hostility"  as  improper,  as  the  coercion  hitherto  exercised 
had  be<,'n  by  means  of  the  judiciary.  He  moved  to  refer  the  resolution 
to  a  select  committee.  So  great  was  the  fear  of  the  people  among  the 
lelegate?,  that  this  was  not  seconded.  After  some  delay,  however, 
Marshall,  the  mover  of  the  resolution,  offered  to  withdraw  it,  on  con- 
lition  that  a  committee  of  sixty  should  be  appointed,  with  power  to 

jroper  pprnon  to  act  as  your  clerk,  who  shall  be  paid  whatsoever  you  may  certify  him  to 
letr.Tve.     The  sum  of  one  thousand  dollars  is  advanced  to  your  account 

rJth.  William  Bradford  is  empowered  to  atld  the  name  of  Thos.  Smith,  or  any  other 
Jtoper  pefison,  if  cither  J.  Ross  or  J.  Yeates  shall  refuse  or  be  unable  to  attend. 

EDM.  RANDOLPH, 

Jugu$t  5eil,  1794.  Secretary  of  StaU. 
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call  a  field  meeting  of  the  people  or  their  deputies.  This  was  at  once 
agreed  to.  The  resolation  was  then  modified  so  as  to  meet  the  yiews 
or  all.  The  subsequent  resolutions  were  agreed  to  without  much  diffi- 
culty, except  the  last.  This  was  to  support  the  laws  of  the  United 
States,  except  the  excise  law.  Mr.  Gallatin  succeeded  in  obtaining 
the  omission  of  the  ^^  except.''  The  resolutions  were  then  committed 
for  remodelling  and  passed  the  next  day  with  ease.  The  committee  of 
sixty  was  appointed  to  meet  at  Redstone  Old  Fort,  and  in  the  mean 
time  a  sub-committee  of  twelve  members,  was  chosen  to  confer  with 
the  commissioners  from  the  President.* 

On  the  21st  of  August  the  commissioners  on  both  sides  met  at  Pitts- 
burg, f 

*  This  committee  was  John  £irkpatrickf  George  Smith,  and  John  Powers,  from  Westmors- 
land  County;  David  Bradford, James  Marshall, and  James  Edgar,  from  Washington  County; 
Edward  Cook,  Albert  Gallatin,  and  James  Lang,  from  Fayette  County ;  Thomas  Moitoo, 
John  Lucas,  H.H.  Bracken  ridge,  from  Alleghany;  William  McKinley,  William  Sutherland, 
and  Robert  Stevenson,  also  acted  with  the  others,  as  delegates  from  Ohio  County,  Va. 

f  Although  a  full  abstract  of  tlie  proceedings  of  the  committee  is  given  in  the  text,  jet 
the  great  importance  of  the  report,  and  the  facts  of  its  being  now  almost  inaooessible,  baTO 
induced  tlie  editor,  at  some  risk  of  tautology,  to  insert  it  here : — 
The  Commissioners  appointed  to  confer  with  the  Citizens  in  the  Western  Counties  of  Peon* 

sylvania  in  order  to  induce  them  to  submit  peaceably  to  the  laws,  and  to  prevent  the 

necessity  of  using  coercion  to  enforce  their  execution,  respectfully  Report  to  the  President 

of  the  United  States : 

That  in  pursuance  of  their  instructions,  they  repaired  to  the  western  counties.;  and,oo 
their  arrival  there,  found  that  the  spirit  of  disaffection  had  pervaded  other  parts  of  the 
fourth  survey  of  Pennsylvania,  besides  those  counties  declared  to  be  in  a  state  of  insurrection; 
that  all  the  offices  of  inspection  established  therein  had  lately  been  violently  suppressed;  and 
that  a  meeting  of  persons,  chosen  by  most  of  the  townships,  was  assembled  at  Parkinsoa's 
Ferry,  for  the  purpose  of  taking  into  consideration  the  situation  of  the  western  oountry.  Tbii 
assembly,  composed  of  citizens  coming  from  every  part  of  the  fourth  survey,  would  bafs 
furnished  a  favourable  opportunity  for  a  conference  and  mutual  explanation ;  but  as  they  ineC 
in  the  open  fields,  and  were  ex[>osed  to  the  impressions  of  a  number  of  rash  and  violent 
men  (some  of  them  armed)  who  surrounded  them,  an  immediate  communication  with  the 
whole  bo<ly  would  have  been  inconvenient  and  hazardous.  The  meeting  was  probablj  of 
that  opinion  also;  for,  soon  af\er  the  appointment  of  commissioners  was  announced  to  tbem, 
they  resolved  that  a  committee,  to  consist  of  three  persons  from  each  county,  should  be  ap* 
pointed  to  meet  any  commissioners  that  might  have  been,  or  might  be  appointed  by  the  go 
Ternment;  and  that  they  should  report  the  result  of  their  conference  to  the  standing  com- 
mittee, which  was  to  be  composed  of  one  person  from  each  township.  As  soon  as  tliis  ooa> 
mittce  of  conference  were  nominated,  tliey  agreed  to  meet  at  Pitt^urg  on  the  20th  of  the 
same  month. 

The  underwritten  accordingly  repaired  to  that  place,  and  were  soon  alter  joined  by  the 
Honourable  Thomas  M'Kean  and  William  Irvine,  Esqs^  who  had  been  appointed  Com* 
missioners  on  the  part  of  the  Executive  of  Pennsylvania.  A  full  and  free  communicatioa 
was  immediately  had  with  those  gentlemen  as  to  the  powers  delegated,  and  the  measures 
proper  to  be  pursued  at  the  expected  conferenci. 

On  the  day  appointed,  a  sub  committee  of  the  Conferees  waited  on  the  Commissioners,and 
arranged  with  them  the  time,  place,  and  manner  of  conference.  It  was  agreed  that  it 
should  bo  had  tlie  next  morning,  at  the  house  of  John  M'Masters,  in  Pittsburg,  and  should 
be  private. 

On  the  21st,  all  the  Commissioners  met  the  Conferees  at  the  place  apjx)inted.  Of  the  lat- 
ter there  were  present,  John  Kirk])atrick,  George  Smith,  and  John  Powers,  from  "Westmore- 
land coun^;  David  Bradford,  James  Marshall,  and  James  Kdgar,  from  Washington  county; 
Edward  Cook,  Albert  Gallatin,  and  James  Lang,  from  Fayette  county;  Thomas  Morton, 
John  Lucas,  H.  H.  Brackenridge,  from  Alleghany  county;  together  with  William  M'Kinley, 
William  Sutherland,  and  Robert  Stevenson,  who  were  inhabitants  of  Ohio  county,  in  Virfdnia. 

The  conference  was  begun  by  the  underwritten,  who  expressed  the  concern  tliey  felt  at 
the  events  which  had  occasioned  that  meeting;  but  declared  their  intention  to  avoid  any  un- 
necessary observations  upon  them,  since  it  was  tlieir  business  to  endeavour  to  compose  the 
disturbances  which  prevailed,  and  to  restore  the  authority  of  the  laws,  by  measun^s  wholly 
of  a  conciliatory  nature. 

It  was  then  stated,  that  the  ibrmal  resistance  which  had  lately  been  given  to  the  laws  of 
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The  conference  was  begun  by  the  commissioners  representing  the  go- 
Temment  of  the  United  States,  who  ^^  expressed  their  concern  at  the 

the  United  States,  Tiolated  the  great  principle  on  which  tlie  republican  government  is 
foanded;  that  every  such  government  must,  at  all  hazards,  enforce  obedience  to  the  general 
will ;  and  that  so  loog  as  they  admitted  themselves  to  be  a  part  of  the  nation,  it  was  mani- 
festly absurd  to  oppose  the  natioiAl  authority. 

The  underwritten  then  proceeded  to  state  the  obligations  which  lay  on  the  President  of 
the  United  States  to  cause  the  laws  to  be  executed ;  the  measures  he  had  taken  for  that  pur^ 
pose ;  his  desire  tt>  avoid  the  necessity  of  coercion ;  and  the  general  nature  of  the  powers 
be  hail  vested  in  them;  and,  finally,  requested  to  know, — Whether  the  conferees  could  give 
SDy  assurances  of  a  dispoflition  in  the  people  to  submit  to  the  laws,  or  would  reoonunend 
such  submission  to  them  ? 

The  Commissioners  on  the  part  of  the  State  of  Pennsylvania  then  addressed  the  Con* 
ferees  on  the  subject  of  the  late  disturbances  in  that  country;  forcibly  represented  the  mis- 
chievous consequences  of  such  conduct;  explained  the  nature  of  their  mission ;  and  declared 
they  were  ready  to  promise,  in  behalf  of  the  executive  authority  of  the  state,  a  full  pardon 
aod  indemnity,  for  all  that  was  past,  on  condition  of  an  entire  submission  to  the  laws. 

On  the  part  of  the  Conferees,  a  narrative  was  given  of  those  causes  of  discontent  and  un- 
easiness which  very  generally  prevailed  in  the  minds  of  the  people  in  the  western  counties, 
and  which  had  discovered  themselves  in  the  late  transactions.  Many  of  these,  they  said, 
bad  long  existed,  and  some  of  them  from  the  settlement  of  that  country.  Among  other 
caa:ses  of  discontent,  they  complained  of  the  decisions  of  the  State  courts,  which  discounte* 
mnced  improvement-titles  and  gave  the  preference  to  paper-titles;  of  the  war  which  had 
so  long  vexed  the  -frontiers,  and  of  the  manner  in  which  that  war  had  been  conducted. 
They  complained  that  they  had  been  continually  harassed  by  militia  duty,  in  being  called 
out  by  the  State  Government  to  repel  incursions,  &c.;  that  the  General  Government  had  been 
inattentive  to  the  execution  of  the  treaty  of  peace  lespecting  ttie  Western  Posts,  and 
remise  in  asserting  the  claim  to  the  navigation  of  the  Mississippi ;  that  the  acts  for  raising  a 
revenue  en  distilled  spirits  were  unequal  and  oppressive,  in  consequence  of  tlieir  local  cir- 
cumstances ;  that  Congress  had  neglected  their  remonstrances  and  petitions ;  and  that  there 
was  great  hardship  in  being  summoned  to  answer  for  penalties  in  the  courts  of  tlie  United 
States  at  a  distance  from  the  vicinage.  They  also  mentioned  the  suspension  of  the  settle- 
ment at  Presqu'isle,  the  engrossing  of  large  quantities  of  land  in  the  State  by  individuals, 
the  killing  of  certain  persons  at  General  Neville's  house,  and  the  sending  of  soldiers  from 
tlie  ^rrison  at  Pittsburg  to  defend  his  house,  as  causes  of  irritation  among  the  people.  To 
ihe^e  ibey  ailded  the  appointment  of  General  Neville,  as  Inspector  of  the  Survey,  whose 
former  popularity  had  made  his  acceptance  of  tliat  office  particiilnrly  otfensive. 

They  «aid,  th«*y  were  perjsuaded  that  the  persons  who  were  the  actori>  in  the  late  disturb- 
snct^js  had  not  originally  intended  to  have  gone  so  far  as  they  had  ^ne;  but  were  led  to  it 
from  tlie  ol>»tinacy  of  those  who  refused  to  do  what  was  demanded  of  tliein  ;  that  the  forcible 
o('pu?ition  which  had  been  made  to  the  law  was  owin^  to  the  pressure  of  the  grievance;  but 
if  tJiere  was  any  prospect  of  redress,  no  people  would  be  more  rc^ady  to  show  themselves 
goo)  citizensw 

The  Commissioners  expressed  their  surprise  at  the  extent  of  these  complaints,  and  inti- 
mateiJ,  that  if  all  these  matters  were  really  rau«>es  of  uneasiness  and  dissatisfaction  in  Uie 
mirMU  of  the  people,  it  would  be  impossible  for  any  government  to  satisfy  them.  But  as  some 
of  tlies<>  complaints  were  of  a  nature  more  serious  than  others,  though  they  could  not  speak 
otiioiatiy,  they  slated  what  was  generally  understood  as  to  the  conduct,  measures,  and  ex- 
pect2i:uHis  of  government  respecting  the  Mississippi  navigation ;  the  treaty  of  peace;  the 
suspension  of  tlie  settlement  at  Presqu'isle,  &c. — that  as  to  the  acts  of  Congress,  which  had 
Ureij  ii>rcibly  f»p|X>scd,  if  it  were  proper  they  should  be  repealed,  Congress  alone  ajuld  do 
ii ;  hut  that  while  they  were  laws,  they  must  be  carried  into  execution ; — that  the  petitions  of  the 
we?>Tt^rn  counties  had  not  been  neglected,  nor  their  interests  overlooked ; — that  in  fact  the 
local  interests  of  those  counties  were  better  represented  than  those  of  any  other  part  of  the 
State;  tliey  having  no  less  than  three  gentlemen  in  the  House  of  Representatives,  when  it 
appeared  by  the  census  that  their  numbers  would  not  entitle  them  to  two ; — that  the  acts  in 
question  had  been  oAen  under  the  consideration  of  Congress ;  that  they  had  always  been 
»up}^rted  by  a  con^derable  majority,  in  which  they  would  find  the  names  of  sevenil  gen- 
tiem  CI  I,  considered,  in  those  counties,  as  the  firmest  friends  of  their  country; — that  although 
the  genrral  interests  of  tlie  Union  did  not  admit  of  a  repeal,  modifications  had  been  made  in 
tiie  law,  and  some  favourable  alterations,  in  consequence  of  their  representations ;  and  that 
at  the  last  session  the  State  Courts  had  been  vested  with  a  jurisdiction  over  otfences  against 
diO:*f  acts,  which  would  enable  the  President  to  remove  one  of  their  principal  complaints;— 
tt^at  the  convenience  of  tlie  people  had  been, and  would  always  be  consulted  by  the  govern- 
ment ;— and  the  Cooiereet  were  desired  to  say,  if  there  was  anything  in  the  power  of  the 
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events  that  had  occasioned  the  meeting ;  but  declared  their  intention  to 
avoid  any  unnecessary  observations  upon  them,  as  it  was  their  business  to 

Executive  that  yet  remained  to  be  done  to  make  the  execution  of  the  acts  oonv^nient  and 
agreeable  to  the  peopJe. 

One  of  the  Conferees  then  inquired,  whether  the  President  could  not  suspend  the  execo- 
tion  of  the  excise  acts,  until  the  meeting  of  Congress;  but  he  was  interrupted  by  others,  who 
declared  that  they  considered  such  a  measure  as  impracticable.  The  Commissioners  ex- 
pressed the  same  opinion ;  and  tlie  conversation  then  became  more  particular,  respecting  ths 
powers  the  Commissioners  possessed;  the  propriety  and  necessity  of  the  Conferees  express* 
ing  their  sense  upon  the  proposals  to  be  made,  and  of  their  calling  thef  Standing  Committee 
together  before  the  1st  of  September.  But  as  it  was  agreed  that  the  propositions  and  answers 
sliould  be  re(]uce<l  to  writing,  the  result  is  contained  in  the  documents  annexed,  and  it  ap 
pears  unnecessary  to  detail  tlie  conference  further. 

The  underwritten  accordingly  presented  to  the  Conferees  a  letter,  of  which  a  copy,  marked 
No.  1,  is  annexed;  and  the  following  day  they  received  an  answer  from  them,  in  which  tbejr 
declare  that  they  are  satisfied  that  the  Executive  had  in  its  proposals  gone  as  fiir  as  could  be 
expected:  that  in  their  opinion  it  was  tlie  interest  of  the  country  to  accede  to  the  law,  and 
that  they  would  endeavour  to  conciliate  not  only  the  Committee,  to  whom  they  were  to  re- 
port, but  the  public  mind  in  general  to  their  sense  of  the  subject.  A  copy  of  this  letter  alio 
is  annexed.  No.  2. 

The  underwritten  then  proceeded  to  state  in  writing  what  assurances  of  submission  wonld 
be  deemed  full  and  satisfactory,  and  to  detail  more  particularly  the  engagements  they  had 
power  to  make.  This  detail  was  submitted  to  the  inspection  of  a  subcommittee  of  the  Cra- 
ferees,  who  candidly  suggestetl  such  alterations  as  appeared  to  them  nece^nary  tu  render  tbe 
proposals  acceptable.  From  a  desire  to  accommodate,  most  of  the  alterations  suggested  bf 
those  gentlemen  were  adopted ;  and  though  some  of  them  were  rejected,  the  reasons  gives 
appeared  to  be  satisfactory,  and  no  furtlier  objections  remainect  A  copy  of  this  detail  if 
marked  No.  3. 

The  Conferees,  on  the  following  day,  explicitly  approved  of  the  detail  thus  settled,  engaged 
to  recommend  the  proposals  to  the  people,  and  added,  that  however  it  might  be  received, 
they  were  persuaded  nothing  more  could  be  done  by  the  Commissioners  or  them  to  bring ths 
business  to  an  accommodation.     No.  4  is  a  copy  of  their  letter. 

So  far  as  this  letter  respects  the  gentlemen  from  Ohio  county,  in  Virginia,  a  reply  vm 
made  and  some  arrangements  entered  into  with  them,  the  nature  and  extent  of  which  appesr 
by  the  correspondence,  copies  of  which  are  annexed,  numbered  5,  6,  7,  and  8. 

The  hopes  excited  by  tlie  favourable  issue  of  this  conference, were  not  realizetl  by  a  tw* 
respondent  conduct  in  the  citizens,  who  composed  what  was  called  ^  the  Standing  Com- 
mittee." They  assembletl  at  Brownsville  (Redstone  Old-Fort)  on  the  28th  August,  ami  broke 
up  on  the  29th,  and,  on  the  following  day  a  letter  was  received  from  Edward  Cook,  tiieir 
chairman,  announcing  that  difliculties  ha(l  arisen,  and  tlint  a  new  Committee  of  Conf<»enoe 
was  appointed:  and, although  the  resolve  which  is  annexe<l  was  pa?se<l.  it  did  not  appear tbtt 
the  assurances  of  submission  which  had  been  demanded,  had  been  given.  Copies  of  this  letter 
and  rcjjolve  are  marked  No.  9  and  10. 

The  underwritten  were  informed  by  several  of  the  members  of  that  meeting,  as  well  ss 
other  citizens  who  were  present  at  it,  that  the  report  of  the  Committee  of  Conference,  and 
the  proposals  of  tlie  Commissioners  were  unfavourably  received  ;  that  rebellion  and  lioetile 
resistance  against  the  United  States  were  publicly  recommcn«led  by  some  of  the  members; 
and  that  so  excessive  a  spirit  prevailed,  that  it  was  not  thought  prudent  or  safe  to  urge  a 
compliance  with  the  terms  and  preliminaries  prescribed  by  the  underwritten,  or  the  Com- 
missioners from  the  Governor  of  Pennsylvania.  All  that  could  lie  obtained  was  the  resolve 
alrearly  mentioned,  the  question  upon  it  being  decided  by  ballot;  by  which  means  each 
member  had  an  opportunity  of  concealing  his  opinion,  and  of  sheltering  himself  from  tbe 
resentment  of  those  from  whom  violence  was  apprehendetl.  But  notwithstanding  this  cau- 
tion, the  opinion  was  so  far  from  being  imanimous,  that  out  of  fifly  seven  votes  there  were 
twenty  three  nay.s,  leaving  a  majority  of  only  eleven;  and  the  underwritten  have  been  re- 
peatedly assured,  by  <lilferent  members  of  that  meeting,  tliat  if  the  question  had  been  pub- 
licly put,  it  would  liave  been  carried  in  the  negative  by  a  consi<lerable  majority. 

With  a  vie*w  of  counteracting  the  arts  and  inlluence  of  tlie  violent,  the  underwritten,  on 
the  27th  August,  addressed  a  letter  to  the  late  Conferees,  authorizing  them  to  assure  the 
friends  of  order,  who  might  be  disposed  to  exert  themselves  to  restore  the  authority  of  the 
laws,  that  they  might  rely  on  tlie  protection  of  government,  and  that  measures  would  be 
taken  to  suppress  an<l  punish  the  violence  of  those  individuals  who  might  dissent  from  tbe 
general  sentiment  This  letter  (a  copy  of  which  is  marked  No.  1 1)  was  delivered  to  one 
of  the  Conferees  going  to  Brownsville;  but  he  afterwards  informed  tlie  underwritten,  that 
the  gentlemen  to  whom  it  was  addressed,  did  not "  think  it  prudent  to  make  any  use  of  it, 
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mdeaTour  to  compose  the  disturbances  which  prevailed,  and  to  restore 
he  aathority  of  the  laws  by  measures  wholly  of  a  conciliatory  nature." 

It  the  temper  which  prevailed  was  such  that  it  would  probably  have  done  more  harm  than 
5ood." 

The  conduct  of  the  meeting  at  Brownsville,  notwithstanding  the  thin  veil  tlirown  over  it 
f  the  resolve  already-  mentioned,  was  said  to  be  considered  by  many,  and  especially  by  the 
iolent  party,  as  a  rejection  of  the  terms.  It  was  certainly  a  partial  rejection  of  those  pro- 
osed  by  the  underwritten,  and  a  total  one  of  the  preliminaries  prescribed  by  the  State 
VxnmiwiionerB,  who  had  required  assurances  from  the  members  of  that  meeting  only,  and 
01  bom  the  people  themselves. 

Having,  therefore,  no  longer  any  hopes  of  an  universal  or  even  general  submission,  it  was 
eemed  necessary,  by  a  solemn  appeal  to  the  people,  to  ascertain  as  clearly  as  possible  the 
etermination  of  every  individual ;  to  encourage  and  oblige  the  friends  of  order  to  declare 
lemselves;  to  recall  as  many  of  the  disaffected  as  possible  to  their  duty,  by  assurances  of 
ardoo  dependent  on  their  individual  conduct;  and  to  learn  with  certainty  what  opposition 
ovemmeot  might  expect  if  military  coercion  should  be  finally  unavoidable. 

To  secure  diese  advantages,  the  underwritten  were  of  opinion,  that  the  assurances  of  sub- 
liiBion  required  of  the  people  ought  not  only  to  be  publicly  given,  but  ought  also  to  be  re- 
Doed  ID  writing;  and  that  the  state  of  each  county  should  be  certified  by  those  who  were 
» superintend  the  meetings  at  which  the  disposition  of  the  people  was  to  be  ascertained. 

On  the  first  instant,  nine  of  the  gentlemen  apjminted  by  the  meeting  at  Brownsville,  as* 
smbled  at  Pittsburg,  and  in  the  aAernoon  requested  a  conference  with  the  Commissioners, 
rhich  was  agreed  to.  They  produced  the  resolves  by  which  they  were  appointed,  and 
stered  into  some  explanation  of  the  nature  of  their  visit ;  but  being  desired  to  communi- 
ue  in  writing  they  withdrew,  and  soon  after  sent  a  letter  addressed  to  the  Commissioners 
r  the  United  States,  and  of  the  State  of  Pennsylvania ;  to  which  an  answer  was  immedi* 
lely  written.     Copies  of  these  letters  are  annexed,  Nos.  12  and  13. 

As  no  part  of  their  letter,  although  addressed  to  the  Commissioners  from  Pennsylvania, 
dated  to  the  preliminaries  prescribed  by  them,  they  made  no  answer  in  writing ;  but  in  a 
snfereooe  held  the  next  morning  with  those  nine  gentlemen,  they  verbally  declared  to  them 
leir  entire  concurrence  in  the  sentiments  contained  in  the  letter  from  the  underwritten ; 
nd  they  expressed  at  some  length  their  surprise  and  regret  at  the  conduct  of  the  meeting 
I  Brownsville.  The  Conferees  declared  themselves  satisfied  with  the  answer  they  had  re- 
rived  ;  avowed  an  entire  conviction  of  the  necessity  and  propriety  of  an  early  submission, 
itbe  manner  proposed;  and  offered  immediately  to  enter  into  the  detail  for  settling  the 
me,  pl£^e.  and  manner  of  taking  the  sense  of  the  people.  A  copy  of  their  letter,  which 
\ao  expresses  these  sentiments,  is  annexed,  No.  14. 

It  was  accordingly  agreed  between  the  Commissioners  on  the  one  part,  and  these  gentle* 
len  on  the  other,  that  the  people  should  assemble  for  the  pnri)ose  of  expressing  their  delcr- 
linaiion,  and  giving  the  assurances  required,  on  the  11th  in^t.;  and  the  mode  of  ascertaining 
le  public  sentiments  of  tlie  citizens  resident  in  the  fourth  survey  of  Pennsylvania,  was 
learly  and  definitely  prescribed  by  the  unanimous  consent  of  all  who  were  present  at  the 
onfereiMse.  It  was  evident,  that  circumstances  might  arise  to  prevent  the  real  disposition 
f  the  citizens  from  being  fully  ascertained  at  these  meetings,  and  that  even  arts  might  be 
aed  to  procure  such  an  expression  of  the  public  mind,  that  while  it  held  up  an  appearance 
f  submii»sion,  might  be  in  reality  a  false  and  delusive  representation  of  it.  It  was  therefore 
eeessary  that  persons  of  character,  from  every  township  or  district  (who  might  be  able  from 
leir  own  knowledge  or  the  comparison  of  all  circumstanced,  justly  to  appreciate  the  public 
pinion)  should  assemble  and  jointly  certify  their  opinion  whether  there  was  such  a  general 
obmisa^ion  in  their  respective  counties,  or  not,  that  the  laws  could  be  peaceably  carried  into 
xecution.  For  the  same  purpose  it  was  agreed  to  be  proper  that  the  numljer  of  those  who 
penly  refused,  as  well  as  of  those  who  promised  to  submit,  in  tlieir  respective  townships 
r  districts,  should  be  reported  to  tlie  Commissioners.  A  copy  of  this  agreement,  marked 
ia  ir>,  is  annexed. 

It  appears  tltat  meetings  wore  held  in  the  several  counties,  in  pursuance  of  this  agreement ; 
at  the  urulerwritten,  with  extreme  regret,  find  themselves  obliged  to  rei)ort,  that  in  the  returns 
wde  to  them  no  opinions  are  certified  that  there  is  so  general  a  submission  in  any  one  of 
>e  counties  that  an  office  of  inspection  can  be  immediately  and  safely  established  therein  ; 
0  the  ooiitrary,  the  report  of  those  who  superintended  the  meeting  in  WesUnoreland,  states 
leir  opinion  to  be  that  such  a  measure  would  not  be  safe. 

From  Ail^hany  county  no  report  whatever  has  been  received,  and  although  it  is  under* 
tood  that  a  very  great  majority  of  those  assembled  in  the  Pittsburg  district,  actually  sub- 
rribed  the  declarations  required,  yet  there  b  no  reason  to  believe  that  there  was  a  favourable 
isue  in  any  other  district     Information  has  been  received  that  great  violence  prevailed  in 
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It  was  then  stated  that  ^'  the  formal  resistance  which  had  arisen  to  the 
laws  of  the  United  States,  violated  the  great  principle  on  which  repab- 

one  of  them,  and  that  in  another  the  majority  declared  their  determination  not  to  submit  to 
the  laws  of  the  United  States. 

From  Washington  county  a  general  return  was  duly  transmitted  to  one  of  the  Commis- 
sioners at  Uniontown,  signed  by  twenty-eight  of  the  superintendents  of  the  meeting:  they 
do  not,  however,  state  the  number  of  the  yeas  and  nays  on  the  questi^  for  submission;  they 
decline  giving  any  opinion  whether  there  is  such  a  general  submission  that  an  office  of  in* 
specticm  may  be  established  therein,  but  certify  their  opinion  and  belief,  ''that  a  large  mi^ 
jority  of  the  inhabitants  will  acquiesce  and  submit  to  the  said  law,  under  a  hope  and  firm 
belief  that  the  Congress  of  the  United  States  will  repeal  the  law." 

The  report  from  the  Superintendents  in  Westmoreland  county  is  equally  defective,  in  nd 
stating  the  numbers  as  required;  but  it  certifies  their  opinion  that  as  ill  disposed,  lawleM 
persons  could  suddenly  assemble  and  offer  violence,  it  would  not  be  safe  immediately  lo 
establish  an  office  of  inspection  in  that  county. 

The  county  of  Fayette  rejected  the  mode  of  ascertaining  tbe  sense  of  the  people,  which 
had  been  settled  between  the  underwritten  and  tbe  last  Committee  of  Conference,  at  Pito> 
burg.  The  Standing  Committee  of  that  county  directed  those  qualified  by  the  laws  of  the 
State  for  voting  at  elections,  to  assemble  in  their  election  districts  and  vote  by  ballot,  wbe 
ther  they  would  accede  to  the  proposals  made  by  the  Commissioners  of  the  United  State% 
on  the  22d  of  August,  or  not.  The  superintendents  of  these  election  districts  report,  tfait 
five  hundred  and  sixty  of  the  people  thus  convened,  had  voted  for  submission,  and  that  OM 
hundred  and  sixty-one  had  voted  against  it ; — that  no  judge  or  member  of  their  oommitiae 
had  attended  from  the  fourth  district  of  tbe  county,  to  report  the  state  of  the  votes  there,  and 
that  they  are  of  opinion  that  a  great  majority  of  the  citizens  who  did  not  attend,  are  dii* 
posed  to  behave  peaceably  and  with  due  submission  to  the  laws.  But  it  is  proper  to  iymd* 
tion,  that  credible  and  certain  information  has  been  received,  that  in  the  fourth  district  of  thit 
county  (composed  of  the  townships  of  Tyrone  and  Builskin),  of  which  the  Standing  Coib- 
mittee  have  given  no  account,  six*seventlis  of  those  who  voted,  were  for  resistance.  Copies 
of  the  reports  stated,  are  annexed,  and  numbered  16,  17,  18. 

From  that  part  of  Bedford  county,  which  is  comprehended  within  the  fourth  survey  of 
Pennsylvania,  no  report  or  returns  have  been  sent  forward,  nor  has  any  information  been 
received  that  the  citizens  assembled  there  for  the  purpose  of  declaring  their  opinioDt  upoa 
questions  proposed. 

The  written  assurances  of  submission  which  have  been  received  by  the  Commissioners,  are 
not  numerous,  nor  were  they  given  by  all  those  who  expressed  a  willingness  to  obey  the 
laws.  In  Fayette  county,  a  different  plan  being  pursued,  no  written  assurances  were  given 
in  the  manner  required.  In  the  three  other  counties,  which  from  the  census  taken  under 
the  laws  of  the  State,  appear  to  contain  above  eleven  thousand  taxable  inhabitants  (in  which 
none  under  the  age  of  twenty-one  are  included),  the  names  subscribed  to  the  papers  re* 
ceived,  barely  exceed  two  thousand  seven  hundred,  and  of  these  a  very  considerable  part 
have  not  been  subscribed  in  the  mode  agreed  on  ;  being  either  signed  at  a  different  day^— 
unattested  by  any  person,— or  wilfully  varied  from  the  settled  form. 

From  credible  information  received,  it  appears  to  the  underwritten  that  in  some  town* 
ships  tlie  majority,  and  in  one  of  them  the  whole  of  the  persons  assembled,  publicly  declared 
themselves  for  resistance :  in  some,  although  the  sense  of  the  majority  was  not  known,  yei 
the  party  for  resistance  was  sufficiently  strong  to  prevent  any  declarations  of  submissioii 
being  openly  made;  and  in  others,  the  majority  were  intimidated  or  opposed  by  a  violent 
minority.  But  notwithstanding  these  circumstances,  the  underwritten  firmly  believe  that 
there  is  a  considerable  majority  of  the  inhabitants  of  the  fourth  survey,  who  are  now  dis- 
posed to  submit  to  the  execution  of  the  laws :  at  the  same  time,  they  conceive  it  their  duty 
explicitly  to  declare  their  opinion,  that  such  is  the  state  of  things  in  that  survey,  that  there 
is  no  probability  that  the  act  for  raising  a  revenue  on  distilled  spirits  and  stills,  can  at  present 
be  enforced  by  the  usual  course  of  civil  authority,  and  that  some  more  competent  force  is 
necessary  to  cause  the  laws  to  be  duly  executed,  and  to  insure  to  the  officers  and  well  di^ 
posed  citizens  that  protection  which  it  is  the  duty  of  government  to  afford. 

This  opinion  is  founded  on  tbe  facts  already  stated ;  and  it  is  confirmed  by  that  which  is 
entertained  by  many  intelligent  and  infiuential  persons,  officers  of  justice  and  others,  resi- 
dent in  the  Western  counties,  who  have  lately  informed  one  of  the  Commissioners,  that 
whatever  assurances  might  be  given,  it  was  in  their  judgment  absolutely  necessary  timt  tbe 
civil  authority  should  be  aided  by  a  military  force,  in  order  to  secure  a  due  execution  of  the 
laws.  JAMES  ROSS, 

J.  YEATES, 

WM.  BRADFORD.- 
PkOaddphia,  Sept.  24,  1794. 
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lican  goyemment  is  founded ;  that  every  such  goyernment  must,  at  all 
hasardsy  enforce  obedience  to  the  general  will."    They  then  represented 

TSx  Docmmrrs  mirammKD  to  iir  thk  AroBieoiKe  bkpobt. 

(No.  1.) 

Fmn  the  GxnmiBsioDen  on  the  part  of  the  Union,  to  the  Committee  of  Cooference,  assem- 
bled at  Pittsburg. 

Pitt$hurg,  jSugutt  24,  1794. 


Ha  vise  bad  a  conference  with  yon  on  the  important  subject  that  calls  us  into  this  part 
of  Pennsylvania,  we  shall  now  sxhXe  to  yon  in  writing,  agreeably  to  your  request,  the  nature 
■nd  object  of  our  mission  hither.  Considering  this  ns  a  crisis  infinitely  interesting  to  our 
feiiov  citizens  who  have  authorized  you  to  confer  with  us,  we  shall  explain  ourselves  to 
fOQ  with  that  frankness  and  sincerity,  which  the  solemnity  of  the  occasion  demands. 

Ton  well  know  that  the  President  of  the  United  States  is  charged  with  the  execution  of 
die  laws.  Obedience  to  the  national  will  being  indispensable  in  a  republican  government, 
the  people  of  the  United  States  have  strictly  enjoined  it  as  his  duty  *Mo  see  that  the  laws 
■re  frithfully  executed  */* — and  when  the  ordinary  authorities  of  the  government  are  incom- 
pemit  for  that  end,  he  is  bound  to  exert  thoi>e  high  powers  with  which  the  nation  has 
invested  him  for  so  extraordinary  an  occasion. 

It  is  but  too  evident  that  the  insurrections  which  have  lately  prevailed  in  some  of  these 

Western  ooimties  have  suppressed  the  usual  exercise  of  the  civil  authority ;  and  it  has  been 

fHmatly  notified  to  the  President,  by  one  of  the  Associate  Judges,  in  the  manner  the  law 

prescribes.  ** that  in  the  Counties  of  Washington  and  Alleghany,  in  Pennsylvania,  laws  of 

the  United  States  are  opposed,  and  the  execution  thereof  obstructed  by  combinations  too 

powerful  to  be  suppressed  by  the  onlinary  course  of  judicial  proceedings,  or  the. powers 

vested  in  the  Marshal  of  that  district*'     He,  therefore, 'perceives,  with  the  deepest  regret, 

tbe  necessity  to  which  he  may  be  reduced,  of  calling  forth  the  national  force  in  order  to 

npport  the  national  authority,  and  to  cause  the  laws  to  be  executed ; — but  he  has  deter* 

mbed,  previously  to  address  himself  to  the  patriotism  and  reason  of  the  peof)le  of  the 

Western  counties,  and  to  try  the  moderation  of  government,  in  hopes  that  he  may  not  be 

compelled  to  resort  to  its  strength.     But,  we  must  not  conceal  it  from  you,  that  it  is  also  his 

ixed  determination,  if  these  hopes  should  be  disiappointed,  to  employ  the  force — and  if  it  be 

Beeessary,  the  whole  force  of  the  Union^  to  secure  the  execution  of  the  laws.   He  has,  there- 

fcre,  aQtlK>rized  us  to  repair  hither,  and  by  free  conferences  and  the  powers  vested  in  us,  to 

endeavour  to  put  an  end  to  the  present  disturbances,  and  to  the  opposition  to  the  execution  of 

the  laws,  in  a  manner  that  may  be  finally  satii^fartory  to  all  our  fellow  citizens. 

We  hope  that  this  moderation  in  the  government  will  not  be  misconstrued  by  the  citizens 
to  whom  we  are  senL  The  President,  who  feels  a  jmtcrnal  solicitude  for  their  welfare, 
Wiihes  to  prevent  the  calamities  that  are  impending  over  them — to  state  to  them  clearly  the 
iseritable  consequences  of  further  resistance — to  recall  them  to  their  duty — and  to  prove  to 
4e  whole  world,  that  if  military  coercion  must  1^  employed,  it  is  their  choice  and  not  his. 

The  powers  vested  in  ns,  will  enable  us  so  to  arrange  the  execution  of  the  acts  for  raising 
t revenue  on  distilled  spirits  and  stills,  that  little  inconvenience  will  arise  therefrom  to  the 
people — ^to  prevent  as  far  as  is  consistent  with  the  public  interests  the  commencing  prosecu- 
tioos  under  thoi«  acts  at  a  distance  from  the  j)laces  where  the  delinquents  reside — to  sus- 
pend prosecutions  for  the  late  oflences  against  the  United  States — and,  even,  to  engage  for  a 
general  pardon  and  oblivion  of  them. 

But.  gentlemen,  we  explicitly  declare  to  yon,  that  the  exercise  of  these  powers  must  be 
pnoeded  by  full  and  satisifactory  assurances  of  a  sincere  determination  in  the  people  to  obey 
Ibe  Jaws  of  the  United  States,  and  their  eveniunl  opernlion  must  depend  upon  a  correspond- 
ent acquiescence  in  the  execution  of  the  nets  which  have  been  opposed.  We  have  not,  and 
axaing  frt-m  the  Jlxeculive,  you  well  know  that  we  cannot  have  atiy  authoriiy  to  suspend 
tfae  laws,  or  to  ofTer  the  most  distant  hope^,  that  the  acu*,  the  execution  of  which  has  been 
ofanrocte<l.  will  be  repealetl.  On  the  contrary,  we  are  free  to  declare  to  you  our  private 
opinions,  that  the  national  councils,  while  they  consult  the  general  interests  of  the  republic, 
aikl  enrleavour  to  conciliate  every  part  by  local  accommodations  to  citizens  who  respect  the 
faivis  will  5ternly  refuse  every  indulgence  to  men  who  accompany  their  lequests  with 
direat^,  and  resi^^t  by  force  the  public  authority. 

Upon  these  principles,  we  are  ready  to  enter  with  you  into  the  detail  necessary  for  the 
exeruu«  of  our  ix)wcr» — to  learn  what  local  accommodations  are  yet  wanting  to  render  the 
execution  of  the  laws  convenient  to  the  people — lo  concert  with  you  measures  for  restoring 
harmony  and  order,  and  for  burying  the  past  in  oblivion;  and  to  unite  our  endeavours  with 
yours  to  secure  the  peace  and  happiness  of  our  crjmmon  country. 

it  ia  neceteary,  howoYer,  to  apprise  you  thus  early,  that  at  present,  we  do  not  coniider 
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the  obligation  which  lay  on  the  President  of  the  United  States  to  en- 
force the  execution  of  the  law ;  the  measures  that  he  had  taken  for  the 

ourselves  as  authorized  to  enter  into  any  conferences  on  this  subject,  after  the  first  of  Septrai- 
ber  ensuing.  We  therefore  hope  the  business  will  be  so  conducted  that  some  definitive  ao- 
swer  may  be  given  to  us  before  that  day. 

We  cannot  believe  that  in  so  great  a  crisis,  any  attempts  to  temporize  and  procrastiDan 

will  be  made  by  those  who  sincerely  love  their  country,  and  wish  to  secure  its  tranquilliff. 

We  also  declare  to  you,  that  no  indulgence  will  be  given  to  any  future  offence  against  die 

United  States,  and  that  they  who  shall  hereafter  directly  or  indirectly  oppose  the  ezacutin 

of  the  laws,  must  abide  the  consequences  of  their  conduct. 

JAMES  ROSS, 
J.  YEATES, 
WM.  BRADFORD. 


(No.  2.) 

The  following  is  the  answer  of  the  Committee. 

PUtdnerg,  jiug.  22, 17M. 
GsTrrLimir : 

Hating  in  our  conference,  at  considerable  length  stated  to  you  the  grounds  of  that  diaooi' 
tent  which  exists  in  the  minds  of  the  people  of  this  country,  and  wl||ph  has  lately  showm 
itself  in  acts  of  opposition  to  the  Excise  Law,  you  will  consider  us  as  waiving  any  questkA 
with  regard  to  the  nature  of  those  acts,  whether  reasonable,  or  amounting  only  to  riot  tod 
breach  of  the  peace ;  of  course  as  waiving  the  question  of  the  constimtional  power  of  iha 
President  to  call  upon  the  force  of  the  Union  to  suppress  them.  It  is  our  object,  ■■  it  il 
yours,  to  compose  the  disturbance. 

We  are  satisfied  that  in  substance,  you  have  gone  as  far  as  we  could  expect  the  Exeeatifa 
to  go.  It  only  remains  to  ascertain  your  propositions  more  in  detail,  and  to  say,  what  ai> 
rangements  it  may  be  in  your  power  to  make  with  regard  to  convenience  in  collecting  tbt 
revenue  under  the  Excise  Laws, — how  far  it  may  be  consistent  with  the  public  interest  19  - 
prevent  commencing  prosecutions  under  those  laws  at  a  distance  from  the  places  where  di* 
delinquents  reside,— on  what  condition  or  circumstance  prosecutions  for  the  late  vioUtiant 
of  the  laws  shall  be  suspended ;  that  is  to  say,  whether  on  the  individual  keeping  the  peaoe^ 
or  on  its  being  kept  by  the  country  in  general, — and  also  with  regard  to  the  general  aronestyi 
whether  the  claiming  the  benefit  of  it  by  an  individual  shall  depend  on  his  own  future  oobp 
duct  or  that  of  the  whole  community. 

We  have  already  stated  to  you  in  conference  that  we  are  empowered  to  give  3rou  no  de> 
finitive  answer  with  regard  to  the  sense  of  the  people  on  the  great  question  of  acceding  10 
tlie  law ;  but  that  in  our  opinion,  it  is  the  interest  of  the  country  to  accede ;  and  that  we  shall 
make  this  report  to  the  committee  to  whom  we  are  to  report,  and  state  to  them  the  reasons 
of  our  opinion,  that  so  far  as  they  may  appear  to  have  weight  they  may  be  regarded  by  them. 
It  will  be  our  endeavour  to  conciliate,  not  only  them,  but  the  public  mind  in  general  to  our 
sense  on  this  subject:  for  this  purpose  we  hope  to  be  assisted  by  you  in  giving  all  that  extent 
and  precision,  clearness  and  certainty  to  your  propositions  as  may  satisfy  the  understandings 
an<l  engage  tlie  acquiescence  of  the  people. 

It  is  to  be  understood  that  in  acceding  to  the  law,  no  inference  is  to  be  drawn,  or  con* 
struction  made  that  we  will  relinquish  a  constitutional  opposition;  but  tliat  we  will  invap 
riably,  undeviatingly  and  constnntly  pursue  every  legal  means  and  measure  of  obtaining  a 
repeal  of  the  law  in  question. 

As  we  are  disposed  with  you  to  have  the  sense  of  the  people  taken  on  the  subject  of  oar 
conference  as  spee<lily  as  may  be,  with  that  view  we  have  resolved  to  call  the  committee 
to  whom  our  report  is  to  be  made,  at  an  earlier  day  than  had  been  appointed,  to  wit,  to  meet 
on  Thursday  the  28th  inst.,  but  have  not  thought  ourselves  justifiable  in  changing  the  plaoSf 
to  wit,  at  Redstone  (Old  Fort)  on  the  Monongahela. 

By  order  of  the  Committee, 

EDWARD  COOK,  ChainnM. 
To  the  Commissioners  on  the  part  of  the  Union. 


(No.  3.) 

missioners  appointed  by  the  President  of  the  United  States,  to  confer  with  lbs 
WMtem  parts  of  Pennsylvania,  having  boen  assured  by  the  Cooimiliee  of 
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pose;  liiB  desire  to  avoid  extremities;"  and  the  general  nature  of 
powers  that  they  had  been  entrusted  with.     They  then  requested 

mnce,  of  their  determination  to  approve  the  proposals  made,  and  to  recommend  to 
jeneral  committee  appointed  by  the  meeting  at  Parkinson's  ferry,  a  submission  to  the 
3f  Congress,  do  now  proceed  to  declare  what  assurances  of  submission  will  "be  deemed 
iD^  nuisiaciDrjr,  and  to  detail  the  engagements  which  they  have  power  to  make. 
It  is  expected  and  re<iuired  by  the  said  Commissioners,  that  the  citizens  composing  the 
gmeral  committee,  do  on  or  before  the  first  day  of  September,  explicitly  declare  their 
mination  to  submit  to  the  laws  of  the  United  States,  and  that  they  will  not  directly  or 
ectly  oppose  the  execution  of  the  acts  for  raising  a  revenue  on  distilled  spirits  and  stills. 
Tint  they  do  explicitly  reconunend  a  perfect  and  entire  acquiescence  under  the  execn- 
oi  the  said  acts. 

That  they  do,  in  like  manner,  recommend  that  no  violence,  injuries,  or  threats,  be 
id  to  the  x>ersoii,  or  against  the  property  of  any  officer  of  the  United  States,  or  citizens 
ilying  with  the  laws,  and  do  declare  their  determination  to  support  (as  far  as  the  laws 
ire)  the  civil  authority,  in  affording  the  protection  due  to  all  officers  and  citizens. 
That  measures  be  taken  to  ascertain  by  meetings  in  election  districts,  or  otherwisoi 
leiermination  of  the  citizens  in  the  fourth  survey  of  Pennsylvania,  to  submit  to  the 
laws ;  and  that  satbfactory  assurances  be  given  to  the  said  Commissioners  that  the  peo* 
mre  so  determined  to  submit,  on  or  before  the  14th  of  September  next 
fte  said  Commissioners,  if  a  full  and  perfect  compliance  with  the  above  requisition  shall 
place,  have  power  to  promise  and  engage  in  tlie  manner  following,  to  wit : 
Ifo  prosecution  for  any  treason,  or  other  indictable  offence  against  the  United  States, 
Bitted  in  the  fourth  survey  of  Pennsylvania  before  this  day,  shall  be  commenced  or 
sedcd  on  until  the  tenth  of  July  next. 

If  there  shall  be  a  general  and  sincere  acquiescence  in  the  execution  of  the  said  laws, 

ihe  said  tenth  day  of  July  next,  a  general  pardon  and  oblivion  of  all  such  offences 

I  be  granted:  excepting  therefrom,  nevertheless,  every  person  who  shall,  in  the  mean- 

^  wilfully  obstruct,  or  attempt  to  obstruct  the  execution  of  any  of  the  laws  of  the  United 

■i or  be  in  anywise  aiding  or  abetting  therein. 

.  Gongress  having,  by  an  act  passed  on  the  fiAh  day  of  June  last,  authorized  the  State 
III  10  take  cognizance  of  offences  against  the  said  acts  for  raising  a  revenue  upon  dis^ 
dfpffits  and  stills,  the  President  has  determined  that  he  will  direct  suits  against  such  de- 
pants  lo  be  prosecuted  therein;  if,  upon  experiment,  it  be  found  that  local  prejudices,  or 

■  causes,  do  not  obstruct  the  ftithful  administration  of  justice.  But  it  is  to  be  under- 
)d,that  of  this  he  must  be  the  judge,  and  that  he  does  not  mean  by  this  determination 
nptirany  power  vestcl  in  the  Executive  of  the  United  States. 

t  Certain  beneficial  arrangements  for  adjusting  delinquencies  and  prosecutions  for  penal« 

■  sow  depending,  shall  be  made  and  communicated  by  the  officers  appointed  to  carry  the 
id  aos  into  execution. 

6ii«n  under  our  hands  at  Pittsburg,  this  22d  day  of  August,  1794. 

JAMES  ROSS, 
J.  YKATES, 
WM.  BRADFORD. 

ToAe  Committee  of  Conference. 


(No.  4.) 

PiUsburg,  Jug.  23,  1794. 

f%  presume  it  has  been  understood]  by  yon  that  the  conference  on  our  part  confiistsof  mem* 
I  DOC  only  from  the  cr>untif:'s  of  Pennsylvania  west  of  the  Alle^hR^y  mountains,  but  also 
B  Ohio  county  in  Virginia,  and  your  propositions  made  in  general  by  your  fir»t  letter 
ig  addresde<l  to  this  conference,  the  Ohio  county  was  considered  as  included  ;  yet  in  your 
IHMitions  ma^lc  in  detail  by  your  last,  you  confine  them  to  the  survey  witliin  Pcnnsyl- 
is.     We  would  reque-st  an  explanation  on  this  particular. 

ft  have  only  (arthcr  to  say,  we  shall  make  a  faithful  report  of  your  propositions,  which 
sppmve  of,  and  will  recommend  to  the  people ;  and  however  they  may  be  received, 
ire  per'diailed  nothing  more  could  have  been  done  by  you  or  us  to  bring  this  bubiness  to 
tooommodation. 

Signed  by  order  of  the  Committee, 

EDWARD  COOK,  CAatnnatt. 
b  the  Commissioners  on  the  Part  of  the  Union. 
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to  know  whether  the  Conferees  could  give  any  assurances  of  a  dispoti:* 
tion  on  the  part  of  the  people  to  submit  to  the  law. 

To  which  the  following  aiiBwer  was  returned : 

(No.  5.) 

PittOmrg,  Jugml  23,  1791 
GiirrLXMXir : 

Havihg  received  assurances  of  jour  approbation  of  the  propositions  made  hf  us,  and  of 
your  determination  to  recommend  them  to  the  people,  we  have  nothing  further  to  ad^ 
except  to  reply  to  that  part  of  your  letter  which  relates  to  the  gentleman  from  Ohio  connlj. 
The  whole  tenor  of  onr  letter  of  the  21st  instant  shows  that  we  had  come  among  foaii 
consequence  of  the  disturbances  which  had  prevailed  in  the  western  parts  of  Pennsylvaaii; 
to  prevent  the  actual  employment  of  military  coercion  there,  as  contemplated  in  the  Pnri* 
dent's  proclamation ;  and  that  the  late  offences  referred  to,  were  the  insurrections  which  U) 
prevailed  in  some  of  these  western  counties. — We  therefore  cannot  extend  onr  proposiliiM. 
In  addition  to  this,  we  are  well  assured  that  the  people  of  Ohio  county  have  not,  gani* 
rally,  authorized  these  gentlemen  to  represent  them,  and  we  cannot  at  present  jundertaks  II 
make  any  definite  arrangement  with  them. 

We  are,  however,  willing  to  converse  with  these  gentlemen  on  this  subject;  and  we  htn 
no  doubt,  that  on  satisfactory  proofs  of  their  determination  to  support  the  laws  of  tfack  ' 
country,  and  of  an  entire  submission  to  them  by  those  from  whom  Uiey  oome  being  givsa, 
the  President  will,  u|x>n  our  recommendation,  extend  a  similar  pardon  to  any  late  ofieooM 
committed  against  the  United  States,  if  such  there  be  committed.  We  are  willing,' obi» 
ceiving  such  assurances  from  them,  to  recommend  such  application  accordii)gly. 

JAMES  ROSS, 
J.  YEATES, 
WM.  BRADFORD. 
To  the  Committee  of  Conference. 


The  following  communication  was  made  to  the  Commissioners  by  the  persons  said  to  haft 
been  sent  from  Ohio  county,  in  Virginia : 

[/n  this  and  thefiUomtig  paperg  the  spdHng  of  tht  origmab  it  pnaerved,^ 

(No.  6.) 

Pitttburg,  jSugtut  23, 17M. 
GxirTLBMXir : 

Wk  have  seen  by  your  letter  of  this  day,  that  you  have  been  well  assured,  that  the  peo* 
pie  of  Ohio  county  did  not  generally  authorize  us  to  represent  them.  All  we  have  to  lay  oo 
that  subject  is,  that  we  were  authorized  fuly  and  genemlly  by  such  persons  as  met  on  diaft 
aocasion.  Wheather  any  of  the  inhabstance  were  dissatisfied  with  our  being  appointed  ftr 
that  purpose,  or  wheather  there  were  any  who  did  not  wish  an  appointment  to  take  place  at 
all,  we  know  not;  but  we  pretent  to  have  no  other  desire  than  that  of  representing  such  o£ 
tlie  citizens  of  Ohio  county  as  sent  us  here. 

Waving  hower  the  mear  personal  subject,  we  think  it  a  duty  we  owe  our  fel]ow<citizeDSi 
to  wish  (and  we  know  it  to  have  been  the  opinion  of  the  whole  Committee  of  Conferenee) 
that  no  distinction  should  be  made  between  ofifences  committed  upon  the  aame  oocasim 
arising  from  the  same  source,  and  perpetrated  at  the  same  time,  wheather  they  happenklk 
Pennsylvanah  or  in  Virginia;  and  we  therefore  hope  you  will  conceive  it,  upon  fullexanr 
nation,  to  be  part  of  your  present  pacific  mission,  to  satisfy  the  minds  of  the  people  of  Tl^ 
ginia  as  well  as  thouse  of  Pennsylvana;  and  that  you  will  give  assurances  that  the  smi 
proofs  which  you  require  from  the  people  of  Pennsylvana,  of  their  determinatioo  to  soboik 
to  the  laws,  shall  be  deemed  sufiicient,  when  given  by  the  people  of  Ohio  county  to  endocs 
you  to  recommend  to  the  President  to  extend  a  similar  pardon  to  any  oflTences  commitldl 
there  against  the  United  States ;  and  that  whatever  objects  you  may  have  to  consider  us  ii 
the  same  point  of  view  with  the  other  members  of  the  Committee  of  Conference,  you  wil 
not  require  difierent  conditions  from,  or  propose  different  terms  to  the  citizens  of  the  W 
states,  &C. 

We  have  the  honour  to  be  with  respect, 

Gentlemen,  Your  most  obedient  and  very  humble  servants, 

ROBT.  STEPHENSON, 
WILLIAM  SUTBERLAND, 
WM  M'KINLEY. 
To  the  Commisdooerf  fbt  the  United  States. 


i 
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Ferees  then  entered  into  a  narratiye  of  the  causes  of  discon- 
BO  generally  prevailed.     Many  of  these,  they  insisted,  ^^  had 

(Na  7.) 

fOTMri  with  yoQ  on  the  snbjeet  of  your  letter  of  this  date^  we  declare  to  yoa, 
e  deohirHtions  and  assonmces  are  made  by  you,  which  it  is  required  should  be 
atizens  to  be  assembieil  at  Redstone,  and  if  satisfactory  assurances  are  also 
m  ainoefe  determination  of  those  individuals  in  Ohio  county  who  sent  you 
ih  to  the  laws  for  raising  a  revenue  on  distilled  spirits  and  stills,  on  or  before 
Mber  next,  in  such  case  we  will  recommenfl  to  the  President  of  the  United 
ilition,  requesting  ttiat  a  pardon  may  be  granted  for  any  indictable  oflenoe 
Itod  States,  committed  in  Ohio  county  since  the  15th  day  of  July  last,  and  be- 
ll day^,  on  the  same  terms  offered  to  the  inhabitants  of  the  fourth  survey  of 
But  as  certain  bonds  have  been  lately  taken  by  force  from  Zaocheus  Biggs, 
aud  Revenue  in  Ohio  county,  it  is  to  be  clearly  understood,  that  said  pardon 
ad  to  prevent  any  civil  remedy  against  those  who  have  destroyed  the  said 
■nies  lo  them. 
our  hands,  August  23,  1794. 

JAMES  ROSS, 
J.  YEATES, 
WM.  BRADFORD. 

Stephenson,  William  Sutherland,  and  William  M'Kinley. 


To  which  the  Ibliowing  reply  was  made. 

(No.  8.) 

Pittiburg,  23  Aug.  1794. 

ederd  your  Letter  of  this  Deate  since  the  Departur  of  the  speache  Comatie 
Westoiorhuid  Washington  Featt  &  Alegunie  oountis  in  Pensilvenea  &  Coni« 
rw  m  Justilyable  repentation  of  those  inliabtents  of  Ohio  County  by  Whowe 
tied  &  a  part  of  that  speachell  Comitee  to  whom  your  proposals  wear  mead 
resterday  &  the  day  pending,  and  relying  on  the  faith  alrdy  pledged  by  you 
by  the  Speachell  G>matee  we  dclen  entering  any  further  on  this  Bussens 
ait  our  Constaituents  &  the  G>metee  of  Safety. 

We  are  GentL  with  Esteem  your  most  Obed. 

Humble  ServL 
ROBERT  STEPHENSON. 
WILLIAM  SUTHERLAND, 
WM.  M  KINLY. 


(No.  9.) 


Broumsmlle,  August  29,  1794. 


I  limring  arisen  with  us,  we  have  thought  it  necessary  to  appoint  a  commit- 
ith  you,  in  order  to  procure,  if  possible,  some  further  time,  in  order  that  the 
re  huwmrt  to  reflect  upon  their  uue  situation. 

I  am;  gentlemen. 

Your  most  obedient  humble  servant, 

EDWARD  COOK. 

I  yaa  have  a  copy  of  the  resolution  on  that  subject 
t  Commissioners  of  the  United  States. 


(No.  10.) 

if  the   Standing  Committee  of  the  Western  Counties,  held  at  Brownsville 
(  Fort),  on  the  28th  and  29th  August,  1794, — 
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loDg  existed,  and  some  of  them  from  the  settlement  of  the  country/' 
They  complained  ^^  of  the  decisions  of  the  State  Courts,  which  discoon- 

Tax  report  of  the  Committee  appointed  to  conler  with  the  Commissioners  ofGoreTniDen^ 
being  taken  into  consideration,  the  ibllowing  resolutions  were  adopted,  to  wit : 

1.  Resolved :  That  in  the  opinion  of  this  Commitieef  h  is  the  interest  of  the  people  of  ilui 
country  to  accede  to  the  proposals  made  by  the  Commissioners  on  the  part  of  the  United 
States. 

ResolTed :  That  a  copy  of  the  foregoing  resolntioii  be  tnuismitted  to  tlie  said  CoiiiBiii> 
siooers. 

£DW.  COOK,  Ckawmn. 

A  true  copy :  Albxbt  Gallatin. 


The  Ibllowing  letter  was  deliTered  to  Hugh  H.  Brackenridge,  just  before  bia  depaitofs  to 
Redstone  (Old  Fort),  directed  "^To  Afessra  Kirkpatrick,  Smith,  Powers,  D.  Bradford,  Urn- 
shall,  Edgar,  Cook,  Gallatin,  Lang,  Morton,  Lucas,  and  Brackenridge,  late  conibreea.'* 

(No.  11.) 

Pittamrg,Jmgud21,  1794. 
GiVTLnfBir: 

SiNCB  your  departure  fiom  Pittsburg,  we  have  transmitted  information  of  our  proceedingi 
to  the  Secretary  of  State;  and.it  being  evident  from  tbem,  that  the  satisfiustory  prooftof  a 
sincere  submission  to  the  laws  cannot  be  obtained  before  the  1st  September,  we  may  tuider- 
take  to  assure  you  that  the  movement  of  the  militia  will  be  suspended  until  farther  iuibnna- 
tion  is  received  from  us. 

We  also  authorize  you  to  assure  the  iViends  of  order,  who  may  be  disposed  to  exert  them- 
selves to  restore  the  authority  of  the  laws,  that  they  may  rely  upon  all  the  protectioo  the 
(jovernment  can  give;  and  that  every  measure  necessary  to  suppress  and  punish  the  vio- 
lence  of  ill  disposed  individuals,  who  may  dissent  from  the  general  sentiment  (if  Iheia 
should  be  any  such),  will  be  promptly  taken  in  the  maoaer  the  laws  direct. 

We  are,  Gentlemen, 

Tour  most  humble  servants, 

JAMES  ROSS, 
J.  YEATES. 
WM.  BRADFORD. 


(No.  12.) 

Pitttbvrg,  8q)i.  1,  1793. 
Gehtlsmxit  : 

Thk  committee  appointed  by  the  Committee  of  Safety,  at  Redstone,  the  28th  August  tes^ 
to  confer  with  the  Commissioners  of  the  United  States  and  State  of  Pennsylvania,  and 
agreeable  to  the  resolutions  of  said  committee,  do  request : 

1st.  That  the  said  commissioners  give  an  assurance  on  the  part  of  the  ^neral  gorefiK 
ment,  to  an  indemnity  to  all  persons  as  to  the  arrearage  of  excise,  that  have  not  entered  tbeii 
stills  to  this  date. 

2d.  Will  the  commissioners  aforesaid  give  to  the  eleventh  day  of  October  next,  to  tiki 
the  sense  of  the  people  at  large  of  the  four  counties  west  of  Pennsylvania,  and  that  pait  of 
Bedford  west  of  the  Alleghany  Mountains,  and  the  Ohio  (^unty  in  Virginia,  whether  they 
will  accede  to  the  resolution  of  the  said  commissioners,  as  state<l  fit  large  in  the  conferefMS 
with  ilic  Committee  of  Conference  met  at  Pittsbur^r,  the  21st  day  of  August  last? 

By  order  of  the  Committee, 

JOHN  M  CLELLAND. 

Tlie  Honourable  the  Commissioners  on  the  part  of  the  United  States  and  of  the  State  of 
Pennsylvania. 


(No.  13.) 

Pitttburg,  September  Isf,  1794. 

GsiTTLKMBN  : 

Wx  have  received  your  letter  of  this  date ;  and  as  time  preasea  have  determined  to  gift 
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nftnced  improyement,  and  gave  the  preference  to  paper  titles;  of  the 
ir  which  had  so  long  vexed  the  frontiers,  and  of  the  manner  in  which 

■a  immedimle  answer,  although  we  shall  be  prevented  therebjr,  from  making  so  full  and 
trect  a  reply,  as  the  importance  of  the  subject  requires. 

Ib  oar  corcespondence  with  the  late  Committee  of  Conference,  we  detailed  those  assar- 
lees  of  submission  to  the  laws,  which  would  have  been  deemed  full  and  satisfactory,  and 
bich  were  necessary  to  the  exercise  of  the  powers  vested  in  us.  This  detail  was  minutely 
ttled  in  a  conlerence  with  a  stib-committee  of  that  bo<Iy.  From  a  desire  on  our  part  to 
ooBunodate  and  to  render  the  proposals  as  unexceptionable  as  possible,  they  were  altered 
id  modified  ac  their  request,  till  being  superior  to  all  exception,  they  received  the  unani* 
DOS  approbation  of  those  gentlemen. 

The  detail  thus  settled  require<l  from  the  Standing;  Committee  assurances  of  their  explicit 
iterminaiion  to  submit  to  the  laws  of  the  United  States; — that  they  would  not  directly  or 
dkectly  oppose  the  execution  of  the  acts  ibr  raising  a  revenue  upon  distilled  spirits  and 
MMi  siiJIs;  and  that  they  would  support,  as  far  as  the  laws  require,  the  civil  authority,  in 
bniing  the  protection  due  to  all  officers  and  other  citizens.  These  assurances  have  noc 
WD  given.  On  the  contrary,  we  learn,  with  emotions  difficult  to  be  repressed,  that  in  the 
eeting  of  die  committee,  at  Redstone,  resistance  to  the  laws  and  open  rebellion  against 
m  Cmted  Slates  were  publicly  advocated,  and  that  two-fifths  of  that  body,  representing 
renty-three  townships,  totally  disapprove  the  proposals,  and  preferred  the  convulsions  of  a 
vil  contest  to  the  indulgence  offered  them  by  their  country.  Even  the  members  compos* 
ig  the  majority,  although,  by  a  turei  and  unditiingui$king  vote,  they  expressed  an  opinion, 
lai  it  was  the  intentt  of  the  people  to  accede  to  the  proposals,  did  not  themselves  accede 
}  ihem,  nor  give  the  assumnces,  nor  make  the  recommendations  explicitly  required  of  them. 
Iwy  bare  adjrjumed  without  day,  and  the  terms  are  broken  on  their  part. 

We  bad  reason  ibr  requiring  these  declarations  and  recx)mmefidations  from  that  body, 
ihey  were  a  representation  (in  fact)  of  the  different  townships  of  the  western  counties — they 
fere  a  body  in  whom  the  people  had  chosen  to  place  confidence— there  were  among  them 
Dca,  whose  advice  and  example  have  had  influence  in  misleading  the  people,  and  it  was 
mper  they  should  be  instrumental  in  recalling  tliem  to  tlieir  duty:  and  an  avowed  deter* 
mination  to  support  the  civil  authority  in  protecting  the  oflioers,  would  have  assisted  in  f  e- 
pRSMig  the  violence  of  turbulent  individuals. 

(Vir  expectations  have  been  unfortunately  disappointed :  the  terms  required  have  not  been 
aooeded  to.  You  have  been  sent  hither  to  demand  new  terms ; — and  it  is  now  necessary  for 
OS  10  decide,  whether  we  w^ill  return  liome,  or  enter  into  other  arrangements. 

Cf»on  reflection,  we  are  satisfied  that  the  President  of  the  United  States,  while  he  demands 
atisfactory  proofs  that  there  will  be  in  future  a  perfect  Mibmi&i>ion  to  the  laws,  does  not  wish 
theijreai  boily  of  the  people  should  be  finally  concUuled  by  the  conductor  proceedings  of 
tint  cotiiniittee  :  and  if  the  i)eople  themselvei  will  make  the  declarations  required  of  the  Stand- 
iiif  Conimitree.  and  give  satii^factory  proofs  of  a  general  and  sincere  determination  to  obey 
tlK  iaw!v.  the  lienefits  offered  may  still  be  obtained  by  those  individuals,  who  shall  explicitly 
amv  their  submission  as  hereinafter  mentioned. 

It  is  difficult  to  decide  in  what  manner  the  said  declarations  and  determinations  of  the 
people  to  frubmit  peaceably  should  be  taken  and  ascertained.  We  have  thought  much  on 
dni  soljje«t,  and  are  fully  satisfied,  that  a  decision  by  ballot  will  bo  wholly  unsatisfactory, 
lad  that  it  will  be  easy  to  produce  by  that  means  an  apparent  but  delusive  unanimity.  It 
%ihere(lire,  necessary  that  the  determination  of  every  individual  be  publicly  announced. 
a  a  CTi34<«.  and  on  a  question  like  this,  it  is  dislKinourable  to  tenqx^rize.  Every  man  ought 
9  declare  himself  openly,  and  idve  his  assurance^s  of  siilHnission  in  a  manner  that  cannot  be 
|aesoone<l  hereafter.  If  a  civil  contest  must  finally  take  place,  the  government  ought  to 
now  not  only  the  numbers,  but  the  names  of  the  faithful  citizens,  who  may  otherwise  be 
B  danger  of  being  confounded  with  the  guilty. — It,  therefore,  remains  with  you  to  say,  whe- 
ber  you  will  nrommend  such  a  mode  of  procedure,  and  will  immediately  arrange  with  us 
be  manner  in  which  the  sense  of  the  people  may  be  pubiirly  taken,  and  written  assurances 
€  MitMiiiMion  obtained,  within  die  time  already  limited.  We  desire  an  explicit  and  speedy 
ii*weT  in  writing. 

Y«-pn  reqfiert  u*  "to  give  asairances,  on  the  part  of  the  United  States,  that  an  indemnity 
hall  be  cranted.  as  to  the  arrears  of  excise,  to  all  persons  that  have  not  entered  their  stills 
0  this  date.*'  If  it  were  proper  to  remit  all  arrears  of  duty,  we  cannot  conceive  why  those 
vfao  have  entered  their  stills,  should  not  receive  a  similar  indulgence  with  those  who  have 
efustni  u>  do  so ;  nor  why  you  demand  peculiar  favours  for  the  opposcrs  of  the  acts,  while 
XMi  abandon  those  wlfo  have  oomplieil  to  the  strictness  of  the  laws. 

We  have  gone  on  that  subject  as  far  as  we  think  advisable.  The  clause  was  introduced 
a  the  request  of  the  late  Cdmmittee  of  Conference ;  and  even  the  style  of  expressing  it  was 
MOied  with  them.    We^  thesefiire,  have  nothing  more  to  add  to  that  aubjeot 
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that  war  had  been  conducted,"  adding,  that  they  ^^had  been  mxskb^   \ 
cessarily  harassed  with  militia  duty;"  that  the  general  goyenuneBl    i 


Ton  require  also  that  time  be  given  until  the  11th  day  of  October,  in  order  to 
the  sense  of  the  people. — ^I'hat  is  wholly  inadmissible.  On  the  day  of  the  conference,  Ibff 
time  allowed  was  deemed  sufficiently  long ;  and  we  are  sorry  to  peroeire,  that  delay  oa\f 
tends  to  produce  an  indisposition  to  decide.  There  are  strong  reasons,  obvious  to  a  refleef^ 
ing  mind,  against  prolonging  the  time  a  single  hour.  Nothing  is  required  but  a  declaratiaD 
of  that  duty  which  every  man  owes  to  his  country,  and  every  man  before  this  day  miol 
liave  made  up  his  mind  on  the  subject.  Six  weeks  have  already  elapsed  since  the  oidhiaiy 
exercise  of  civil  authority  has  been  forcibly  suppressed,  the  officers  of  government  expelled, 
and  the  persons  and  property  of  well  disposed  citizens  exposed  to  the  oatrages  of  popalar 
violence.  The  protection  which  is  due  to  peaceable  citizens — the  respect  which  every  go- 
vernment owes  itself — and  the  great  interests  of  the  United  States  demand  that  the  aathoriiy 
of  the  laws  be  quickly  restored.  To  this  we  may  add,  that  the  militia  (which  by  late  orden 
from  the  President  have  been  increased  to  15,000  men,  including  1500  rifiemen  from  1^ 
ginia,  under  the  command  of  Maj.-Gen.  Morgan)  have  received  orders  to  sniemble,  and  we 
cannot  undertake  U>  promise  that  their  march  will  be  long  suspended.  All  possible  means 
to  inform,  to  conciliate,  and  to  recall  our  fellow  citizens  to  their  duty,  have  been  used.  If 
their  infatuation  still  continues,  we  regret,  but  are  persuaded  that  fiirther  modeiatioD  and 
Ibrbearance  will  increase  it 

If  the  whole  country  shall  declare  its  determination  peaceably  to  submit,  the  hopes  of 
the  Executive  will  be  fulfilled  :  but  if  a  part  of  the  inhabitants  of  the  survey  shall  persist  ill 
tlieir  unjustifiable  resistance  to  the  lawful  authority  of  the  United  States,  it  is  not  the  nitra- 
tion of  the  government  to  conibund  the  innocent  with  the  guilty ; — you  may,  therefore,  assnrs 
the  friends  of  order  nnd  the  laws,  that  they  may  rely  upon  promptly  receiving  all  the  pro- 
tection the  government  can  give ;  and  that  effectual  measures  will  be  taken  to  soppress  and 
punish  tlie  violence  of  those  individuals  who  may  endeavour  to  obstruct  the  execution  of  the 
laws,  and  to  involve  their  country  in  a  scene  of  calamity,  the  extent  and  seriousness  of  which 
it  is  impossible  to  calculate. 

It  is  easy  to  perceive  from  the  whole  scope  of  this  letter,  that  no  part  of  it  is  addicMsd 
to  the  gentlemen  of  Ohio  county,  in  Virginia. 

JAMES  ROSS, 
J.  YEATES, 
WM.  BRADFORD. 

To  Robert  Dickey,  John  Probst,  John  Nesbitt,  John  Marshel,  David  Philips,  John  Mt^la- 
land,  Greorge  Wallace,  and  Samuel  Wilson. 


(No.  14.) 

Pittshurg,  Sept.  2, 1794. 
GsHTLSMXir : 

Wb  have  received  your  letter  of  yesterrTay,  and,  after  having  duly  considered  its  contents, 
we  are  all  of  opinion  that  it  is  the  interest  and  duty  of  tho  people  in  tlie  wc:Hem  counties 
of  Pennsylvania,  to  i«ubmit  to  the  execution  of  the  laws  of  the  United  States,  and  of  the 
State  of  Pennsylvania,  upon  the  principles  and  terms  stated  by  the  Commissioners;  and  ws 
will  heartily  recommend  this  measun;  to  them.  We  are  also  ready  to  enter  into  the  detail 
with  you  of  fixing  and  ascertaining  the  time,  place,  and  nuinner  of  collecting  the  sense  of 
the  people  u]>on  this  very  momentous  subject 

Signed  by  tlie  unanimous  order  of  the  committee, 

JOHN  MTLELAND. 
To  the  Commissioners  of  the  United  States  and  of  the  State  of  PenusylvauuL 


(No.  15.) 

At  a  Conference  between  the  Commissioners  from  the  United  States  and  the  State  of  PenD> 
sylvania,  on  the  one  part,  and  Messrs  Probst,  Dickey,  Nesbit,  Marshel,  Philips,  M^Ciriand, 
Wallace,  and  WiJHon,  Conferees  appointed  by  the  i)tanding  Committee,  at  Brown«vills 
(Redstone  Old  Fort),  on  the  28th  and  29ih  days  of  August,  1794,  it  was  agreed  that  the 
assurances  n^quired  frum  the  citizens  in  the  fourth  survey  of  Pennsylvania,  should  be 
given  in  writing,  and  their  sense  ascertained  in  the  ibllowing  manner : 

1.  That  the  citizens  of  the  said  survey  (Alleghany  county  excepted),  of  the  age  ef 
eighteen  years  and  upwards,  be  required  to  assemble  oo  Thuiaday,  the  lltk  instant,  in 
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kid  been  nnattentiTe  to  the  exeontion  of  the  treaty  of  1783,  respect- 
pg  the  western  posts,  and  remiss  in  asserting  the  claim  to  the  naviga- 


at  the  usual  pl&oe  for  holding  township  meetings ;  and  that  between 
bt  boors  of  twelre  and  seven  In  the  afternoon  of  the  same  day,  any  two  or  more  members 
tf  the  meeting  who  assembled  at  Parkinson's  Ferry,  on  the  14th  ultimo,  resident  in  the 
nvDBbip,  or  a  justice  of  the  peace  of  said  township,  do  openly  propose  to  the  people  as- 
lUed  the  following  questions: — *^  Do  yon  now  engage  to  submit  to  the  laws  of  the  United 
and  that  jou  will  not  hereafter,  directly  or  indirectly,  oppose  the  execution  of  the 
lor  laisiag  a  leTenue  upon  distilled  spirits  and  stills?  And  you  do  also  undertake  to 
■ppoft,  as  far  as  the  laws  require,  the  civil  authority,  in  affording  the  protection  due  to  all 
Asen  and  other  citizens  ?"— -Yea  or  nay. 

That  the  said  citizens  resident  in  Alleghany  county,  shall  meet  in  their  respective  election 
taic<8  on  the  said  day,  and  proceed  in  the  same  manner  as  if  they  were  assembled  in 
lOWDshipa. 

That  a.rainiite  of  the  nomber  of  the  yeas  and  nays  be  made  immediately  after  ascertain- 
iB|  the  same. 

That  a  written  or  printed  declaration  of  such  engagement  be  signed  by  all  those  who  vote 
in  the  affirmative,  of  the  following  tenor,  to  wit : 

"I  do  solemnly*  promise  henceibrth*  to  submit  to  the  laws  of  the  United  States;  that  I 
will  DOC  directly  nor  indirectly  oppose  the  execution  of  the  acts  for  raising  a  revenue  on  dis- 
tiUsd  spiriu  and  stills,  and  that  I  will  support,  as  far  as  the  law  requires,  the  civil  authority 
JD  sfibcding  the  protection  due  to  all  officers  and  other  citizens.** 

This  shall  be  aigned  in  thepresence  of  the  said  members  or  justices,  attested  by  him  or 
them,  and  lodged  in  hit  or  their  hands. 

Thai  the  said  persons  so  proposing  the  question  stated  as  aforesaid,  do  assemble  at  the 

npeciive  county  court-houses  on  the  13th  instant,  and  do  ascertain  and  make  report  of  the 

samber  of  those  who  vote<l  in  the  affirmative,  in  the  respective  townships  or  districts,  and 

ti  (he  nomber  of  those  who  voted  in  the  negative ;  together  with  their  opinion,  whether 

4eie  be  fuch  a  general  submission  of  the  people  in  their  respective  counties,  that  an  office 

fiC  inspection  may  be  immediately  and  safely  established  therein. 
That  the  said  report,  opinion  and  written  or  printed  declarations  be  transmitted  to  the 

CoonuHioners,  or  any  one  of  them,  at  Uniontown,  on  or  before  the  16th  instant. 
If  die  said  assurances  shall  be  bona  fide  given  in  the  manner  prescribed,  the  Com* 

niinoners  on  the  part  of  the  United  States  do  promise  and  engage  in  manner  following,  to 

1.  No  prosecntion  for  any  treason  or  other  indictable  offence  ngainst  the  United  States, 
mimitted  within  the  fourth  survey  of  Pennsylvania,  before  the  2'2d  day  of  August  last, 
dall  be  commenced  or  prosecuted  before  the  10th  day  of  July  next,  against  any  person  who 
iiaJI  witliin  the  time  limited  subscribe  such  assurance  and  engagement  as  aforesaid,  and 
peffijfm  the  same. 

2.  On  the  said  10th  day  of  July  next  there  shall  be  granted  a  general  pardon  and  oblivion 

of  til  the  said  offences,  excluding  therefrom,  nevertheless,  every  porsoii  who  shall  refuse  or 

Mglect  to  subscribe  such  assurance  and  engagement  in  manner  aforesaid,  or  shall  nAersuch 

fvfaicription  violate  the  same,  or  wilfully  obstruct,  or  attempt  to  obstruct,  the  execution  of 

the  said  acts,  or  be  aiding  or  alietting  therein. 

31  Congress  having  by  an  act  passed  on  the  5th  day  of  June  last,  authorized  the  State 
Goorts  to  take  cognizance  of  offences  against  the  said  acts  for  raising  a  revenue  u[X)n  dis- 
liQed  spirits  and  stills,  the  President  has  determined  that  he  will  direct  suits  against  such 
delinquents  to  be  prosecuted  therein,  if  upon  experiment  it  be  found  that  ItK-al  prcjiidires  or 
other  causes  <\o  not  obstruct  the  faithful  administration  of  justice ;  but  it  is  to  be  understood, 
lliat  of  thif  he  must  be  the  judge,  and  that  he  does  not  mean  by  this  determination  to  im- 
piir  any  power  vested  in  the  Executive  of  the  United  States. 

4.  Cfttnin  beneficial  arrangements  for  adjusting  delinquencies  and  prosecutions  for  pen- 
slties  now  depending,  shall  be  made  and  communicated  by  tlie  ofilcers  appoiiite<l  to  carry 
the  said  acts  into  execution.  JAMES  ROSS, 

J.  YEATES, 
WM.  BRADFORD. 

Signed  in  behalf  of  the  Committee  representing  the  fourth  survey  of  Pennsylvania,  unani- 
moosly  by  the  meml>ers  present. 
Jon  PaoBST,  RoBiaT  Dickxt,  John  Nksbitt,  David  Philips,  JoHa-  Marshxl,  Samukl 

WiLsosr,  George  Wallace,  John  M'Clellaxd. 
PitUbmrg,  Septemder  2,  1794. 

*  Objections  having  been  made  to  the  wordii  "solemnly*'  and  ** henceforth,**  the  Conuaissioners  by  a 
fi<bhcaaoa  ia  the  Pittsbarg  Gazette,  declared  their  consent  to  their  being  suuck  oaL 
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tion  of  the  Mississippi;  that  '^  the  Acts  for  raising  a  revemie  on  distilled 
spirits  were  unequid  and  oppressive,  in  consequence  of  their  local  ci^ 

Wi,  the  underwritten,  do  also  promise,  in  behalf  of  the  State  of  Pennsylvania,  tint  in 
case  the  assurances  now  proposed,  shall  be  bona  fide  given  and  performed,  until  die  lOlh 
day  of  July  next,  an  act  of  free  and  general  pardon  and  oblivion  of  all  tieaaooi,  insnn» 
tions,  arsons,  riots,  and  other  offences  inferior  to  riots,  committed,  counselled  or  suflered,  \/f 
any  person  or  persons  within  the  four  western  counties  of  Pennsylvania,  sinoe  the  14th  dty 
of  July  last  past,  so  far  as  the  same  concerns  the  said  State  or  the  government  thefed^  shall  ijt 
then  granted ;  excluding  therefrom  every  person  who  shall  refuse  or  neglect  to  tobscribs 
such  assurance,  or  who  shall  after  such  subscriptioa  wilfully  violate  or  obstruct  the  laws  oC 
the  State  or  of  the  United  States. 

THOMAS  MICEAK, 
WILLIAM  IRVIN£. 


(No.  16.) 

Wx,  the  subscribers,  members  of  the  committee  who  met  at  Pkirkeson^s  Ferry  on  die 
14th  August  last,  and  justices  of  the  peace  of  the  different  townships  in  Washington  Coooty, 
met  this  13th  day  of  September,  1794,  do  find  ourselves  under  great  embarrassment  to  ex- 
press our  sentiments  and  opinions  whether  there  be  such  a  general  submission  of  the  pwpte 
as  that  an  office  of  inspection  may  be  immediately  and  safely  established  in  this  ooantjr:  yst 
we  are  free  to  declare,  that  no  opposition  shall  arise  from  us  the  ondersigned  to  the  exciss 
law,  or  to  any  officer  appointed  under  it,  and  we  believe  and  are  of  opinion,  that  a  large  ma- 
jority of  the  inhabitants  of  tlie  respective  townships  in  this  county  will  acquiesce  and  sobmil 
to  the  said  laws,  under  a  hope  and  firm  belief  that  the  Congress  of  the  United  Stalss  will 
repeal  said  law. 

Given  under  our  hands,  at  Washington  Court  House,  the  13th  of  September,  1794. 

DAVID  BRADFORD,  and  27  ocbeiL 


(No.  17.) 

Wx  the  subscribers,  judges  of  a  general  election  held  in  the  several  townships  of  dn 
county,  for  the  purpose  of  ascertaining  certain  assurances  required  of  the  citizens  by  tha 
commissioners  on  the  part  of  the  government,  and  agreed  to  on  the  part  of  the  dekgates, 
having  met  this  day  and  taken  into  consideration  the  returns  from  said  township,  (true  copiei 
of  which  have  been  returned  to  one  of  the  commissioners,)  and  finding  tliat  son>e  gave  oolf 
general  assurances  of  their  submission  and  disposition  for  peace,  without  individually  signing 
the  same,  and  others  in  number,  according  to  the  returns  by  them  respectively  made,— do 
certify,  that  in  our  opinion,  as  ill-<lisposed  lawless  persons  could  suddenly  assemble  and  oder 
violence,  it  would  not  be  safe  in  immediately  establishing  an  office  of  inspection  therein 

Given  under  our  hands  at  the  court  house  at  Greensburgh,  this  thirteenth  day  of  Septembefi 
in  the  year  our  Lord  one  thousand  seven  hundred  ninety-four. 

JAMES  M'LEAN, 
EBENEZAR  BRADT, 
CLEMENTS  BURLEIGH, 
HUGH  MARTIN, 
JOHN  DENNISTON, 
CHR.  FINLEY, 
JOHN  KIRKPATRICK, 
JOHN  YOUNG, 
JAMES  CALDWELL, 
JAS.  IRWIN, 
JAMES  BRADY, 
JOHN  ANDERSON, 
JOHN  FINDLEY, 
JEREMIAH  MURAY, 
GEORGE  AMENT. 


(No.  18.) 

UnuM  Town,  Stpt.  16,  1794. 
Wx,  the  subscribers,  having  according  to  resolutions  of  the  Committee  of  Townships,  Sot 
the  county  of  Fayette,  acted  as  judges,  on  the  11th  instant,  at  the  meetings  of  the  pecpte  of 
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mmstanoes;  that  Congress  had  neglected  their  remonstrances  and  peti- 
fciona,  and  that  there  was  great  hardship  in  being  summoned  to  answer 
For  penalties  in  the  courts  of  the  United  States,  at  a  distance  from  the 
ricinage/*  To  this  they  added,  as  causes  of  irritation,  the  suspension 
sf  the  settlement  at  Presqu'isle,  and  the  engrossing  of  large  quantities 
of. land  in  the  State  by  individuals;  the  killing  of  certain  persons  at 
Gei^eral  Neville's  house,  and  the  sending  of  soldiers  from  the  garrison 
it  Pittsburg  to  defend  that  house.  The  appointment  of  General 
BiTeTille  as  inspector  was  also  referred  to  as  peculiarly  offensive. 

The  Conferees  said,  that  they  were  persuaded  that  the  actors  in  the 
late  disturbances  had  not  originally  intended  to  have  gone  so  far  as  they 
bad  gone;  but  had  been  led  into  it  ^'  from  the  obstinacy  of  those  who 
refused  to  do  what  was  demanded  of  them ;"  and  that  if  there  were 
iny  prospect  of  redress,  no  people  would  be  more  ready  to  show  them- 
selves  good  citizens. 

Great  surprise  was  naturally  felt  by  the  Commissioners  at  the  nature 
md  extent  of  these  grievances;  and  it  was  intimated,  that  ^'if  these 
were  really  the  causes  of  discontent,  no  government  would  be  able  to 
Sitisfy  them."  They  stated  what  was  supposed  to  be  the  intentions 
and  course  of  the  Government  as  regards  the  navigation  of  the  Missis- 
lippi,  and  the  other  general  grievances.  The  Acts  of  Congress,  how- 
ever, that  were  complained  of,  could  be  only  reached  through  constitu- 
tional action  in  Congress  itself.  The  western  counties  were  better 
represented  in  Congress  than  they  were,  in  point  of  population,  enti- 
tle to  be.  Their  petitions  and  remonstrances  '^  had  never  been  over- 
looked, nor  their  interests  disregarded."  The  Act  complained  of  had 
passed  by  a  considerable  majority,  among  whom  might  be  found  the 
names  of  men  who  had  always  been  considered  as  the  warmest  friends 
of  that  country.  Several  modifications  had  been  introduced  in  the 
Iftst  session,  one  of  which  removed  one  of  the  chief  grounds  of  ob- 
jection, by  giving  to  the  State  Courts  concurrent  jurisdiction  with  those 
of  the  United  States  in  suits  for  penalties  under  the  Act.  It  was  then 
isked  whether  there  was  anything,  within  the  power  of  the  President, 

tbe  «iri  county  respectively  convened  at  the  places  in  the  first,  second,  and  third  election 
distriotji,  where  the  general  elections  are  usually  held  (no  judge  or  member  of  the  Committee 
nteoiling  from  the  fourth  and  last  district,  which  consists  of  the  townships  of  Tyrone  and 
BuIUkin),  do  hereby  certify,  that  five  hundred  and  sixty  of  the  people  thus  convened  on  the 
day  aforesaid,  did  then  and  there  declare  their  determination  to  submit  to  the  laws  of  the 
United  States  in  the  manner  expressed  by  the  Commissioners  on  the  part  of  the  Union,  in 
their  letter  ilated  tbe  22d  day  of  August  last;  the  total  number  of  those  who  attendeil  on 
that  occa'iion,  being  only  seven  hundred  and  twenty-one,  that  is  to  say,  something  less  than 
cue-third  of  the  number  of  citizens  of  the  said  three  districts.  And  we  do  further  certify, 
that  from  our  previous  knowled^re  of  the  disposition  of  the  general  body  of  the  people,  and 
from  tbe  anxiety  since  discovered  by  many  (who,  either  from  not  having  had  notice,  or 
from  not  having  understood  the  importance  of  the  question,  did  not  attend)  to  give  similar 
assurances  of  submission,  we  arc  of  opinion  that  the  majority  of  those  citizens  who  did  not 
anend  are  disponed  to  behave  peaceably  and  with  due  submission  to  the  laws. 

ALBERT  GALLATIN, 
WILLIAM  ROBERTS, 
GEORGE  DIEUTH, 
JAMES  WHITE, 
JOHN  JACKSON, 
ANDREW  RABB, 
THOMAS  PATTERSON. 
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yet  remaining  to  be  done  to  make  the  execution  of  the  Act  '^  conyenient 
and  agreeable  to  the  people." 

The  terms  upon  which  submission  would  be  considered  as  satisfactory, 
and  the  powers  of  the  Commissioners,  were  then  submitted  in  writing. 
After  some  alterations,  the  Conferees  exprcfssed  their  approbation  of 
the  proposals,  and  engaged  to  recommend  them  to  the  people.  They 
added,  that  they  were  persuaded,  that  howeyer  they  might  be  receiyed, 
nothing  further  could  be  done  on  the  part  of  the  Commissioners. 

But  whatever  may  haye  been  the  desires  of  the  Conferees,  the  re- 
sponsive meetings  called  by  them  of  their  constituents  soon  made  it 
apparent  that  by  this  process  submission  ^as  not  to  be  obtained.  The 
tone  of  the  disaffected  was  as  violent  as  their  proceedings  were  evasive; 
and  at  last,  convinced  that  if  the  pending  negotiations  were  continued 
on  the  same  basis,  the  executive  would  be  subjected  to  fresh  humilia- 
tions, the  Federal  commissioners  required  that  the  people  of  the  several 
township  and  districts  should  be  severally  called  on,  under  every  cir- 
cumstance of  solemnity,  so  to  express  their  ^^  opinion  whether  or  not 
there  was  such  a  general  submission  that  the  laws  could  be  carried 
peacefully  into  execution." 

Unfortunately  for  the  success  of  this  plan,  about  this  time  the  rebel- 
lion spread  to  the  east  of  the  Alleghanies,  and  showed  itself  in  the 
midland  parts  of  Pennsylvania,  and  in  Maryland.  All  who  came  from 
that  part  of  the  country,  brought  to  the  insurgents  the  most  favourable 
accounts  of  the  sympathy  of  the  people ;  and  brought,  or  pretended  to 
bring  messages,  desiring  the  country  to  hold  out.  V  arious  publications 
in  the  Pittsburg  Gazette,  both  threatening  and  satirical,  tended  to  pre- 
judice the  public  mind  against  submission.^ 

*  The  following  squib  appeared  in  this  paper  on  the  23d  of  August  It  was  generally 
attributed  to  Brackenridge,  though  he  denies  it  in  his  "  Incidents,"  in  a  rather  laine  waf .  It 
had  a  great  deal  of  influence  at  the  time : 

AN  INDUN  TREATY. 

Speeches  intended  to  be  spoken  at  a  treaty  now  holding  with  the  Six  United  Nations  of 
White  Indians,  settled  on  the  heads  of  the  Ohio,  at  the  town  of  Pittsburg,  on  the  20th  of 
August,  1794,  by  the  Commissioners  sent  from  Philadelphia  for  the  Jiurpose. 

Captain  Blanket,  an  Indian  Chief,  spoke  as  follows: 

Brothbrs,  we  welcome  you  to  the  old  council  fire  at  this  place.  It  is  a  lucky  spot  of  gronnd 
for  holding  Indian  treaties.  No  good  has  attended  your  treaties  at  Benver  Creek,  Muskin- 
gum, &c.  As  the  profier  of  this  treaty  has  originated  with  your  great  council  at  Philadelphia,  w« 
therefore  expect  you  have  good  terms  to  offer.  But  you  know,  brothers,  that  it  has  ever  beea 
a  custom  to  pay  Indians  well  for  coming  to  treaties ;  and  you  may  be  assured  that  imless  we 
are  well  paid,  or  fully  satisfied,  your  attempti  of  any  kind  will  not  have  the  least  effect 
However,  we  doubt  not  but  the  pay  is  provided ;  and  that  you  have  a  sufficiency  of  blanket! 
and  breech-clouts,  powder  and  lead;  and  that  the  wagons  are  close  at  hand.  You  know, 
brothers,  that  our  neighbours  the  British  over  the  lakes,  pay  their  Indians  well ;  that  they 
have  inexhaustible  stores  of  blankets  and  ammunition,  and  that  if  they  were  ofTeriDg  us  t 
treaty,  they  would  not  hesitate  a  moment  to  satisfy  all  our  demands. 

Captain  Whisky  spoke  next: 

BaoTHKRS — My  friend  Captain  Blanket  has  indulged  himself  in  a  little  drollery  about 
blankets,  &c.,  but  I  must  speak  to  the  point  I  am  told,  that  the  people  of  your  great  council 
call  us  a  parcel  of  drunken  ragamuffins ;  because  we  indulge  ourselves  with  a  little  of 
our  homespun  whisky,  and  that  wo  ought  to  pay  well  for  this  extraordinary  luxury. 
What  would  they  think  if  the  same  was  said  of  them  for  drinking  beer  and  cider! 
Surely  the  saying  will  apply  with  equal  force  in  both  cases.  We  say  that  our  whisky 
•haU  DOt  be  saddled  with  aa  unequal  tax.    You  say  it  shall;  and  to  enloioe  the  ooUedioa 
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This  feeUng  displayed  itself  very  strongly  in  some  places;  and  on 
one  occasion,  on  the  return  of  the  Commissioners,  it  broke  out  into 

of  three  or  four  thousand  dollars  per  annum,  of  nett  proceeds,  3roa  will  send  an  army 
of  13,950  men,  or  double  that  number  if  necessary.  This  is  a  new  iashioned  kind  of 
economy  indeed.  It  is  a  pity  that  this  army  had  not  been  employed  long  ago,  in  assisting 
your  old  warrior,  General  Wayne,  or  chastising  the  British  about  the  lakes.  However,  I 
preflume  it  is  the  present  policy,  to  guard  against  off*ending  a  nation  with  a  king  at  their 
head.  Bat  remember,  brothers,  if  we  have  not  a  king  at  our  head,  we  have  that  powerful 
monarch  Captain  Wbisky  to  command  us.  By  the  power  of  his  influence,  and  a  love  to 
AitpcrtoN,  we  are  imfielled  to  ewery  great  and  heroic  act.  Tou  know,  brothers,  that  Captain 
Whiaky  has  been  a  great  warrior  in  all  nations  and  in  all  armies.  He  is  a  descendant  of 
that  nation  called  IrcUand ;  and  to  use  his  own  phrase,  he  has  peopled  three-fourths  of  this 
western  world  with  his  own  band.  We  the  Six  United  Nations  of  White  Indians,  are  prin- 
cipally hia  legitimate  offspring;  and  those  who  are  not,  have  all  imbibed  his  principles  and 
paseion»— that  is,  a  love  6t  whisky;  and  will,  therefore,  fight  for  our  bottle  till  the  last  gasp, 
ftothers.  yoo  mast  not  think  to  frighten  us  with  fine  arranged  lists  of  infantry,  cavalry  axid 
artillery,  composed  of  your  water-melon  armies  from  the  Jersey  Shore ;  they  would  cut  a 
moch  better  figure  in  warring  with  the  crabs  and  oysters  about  the  capes  of  Delaware.  It 
ii  a  common  thing  for  Indians  to  fight  your  best  armies,  at  a  proportion  of  one  to  five ;  there- 
lore,  we  would  not  hesitate  to  attack  this  army  at  the  rate  of  one  to  ten.  Our  nations  can 
upon  emergency,  produce  20,000  warriors;  you  may  then  calculate  what  your  army  ought 
tD  be.  But  I  must  not  forget  that  I  am  making  an  Indian  speech :  I  must  therefore  give  you 
t  smack  ef  my  national  tongue— Tongath  Getchie— 'Tongath  Getchie,  very  strong  man  me 
Captain  Whisky. 

Ciptain  Alliance  next  took  the  floor. 

BaoTHKai — My  friend  Captain  Whisky  has  made  some  fine  flourishes  about  the  power 
of  bb  aU<x>nquerine  monarch,  Whisky :  and  of  the  intrepidity  of  the  sons  of  St  Patrick,  in 
defence  of  their  beloved  bottle.  But  we  will  suppose  when  matters  are  brought  to  the  test, 
that,  if  we  should  find  ourselves  unequal  to  the  task  of  repelling  this  tremendous  army,  or 
that  the  great  council  will  still  persevere  in  their  determination  of  imposing  unequal  and 
oppressive  duties  upon  our  whisky,  who  knows  but  some  evU  spirit  might  prompt  us  to  a 
leparation  from  the  Union,  and  call  for  the  alliance  of  some  more  friendly  nation.  You  know 
that  the  great  nation  of  Kentucky  have  already  suggested  the  idea  to  us.  They  are  at  pre- 
lent  Miaaisaippi  mad,  and  we  are  Whisky  mad ;  it  is,  therefore,  hard  to  tell  what  may  be 
the  issue  of  such  united  madness.  It  appears  as  if  the  Kentuckians  were  disposed  to  bow 
&e  knee  to  the  Spanish  monarch,  or  kiss  the  Pope's  a — e,  and  w^r  a  crucifix  rather  than 
be  deprived  of  their  darling  Mississippi;  and  we  might  be  desperate  enough  rather  than 
submit  to  an  odious  excise,  or  unequal  taxes,  to  invite  Prince  William  Henry,  or  some  other 
loyal  pup,  to  take  us  by  the  hand,  provided  he  would  guarantee  equal  taxation  and  exempt 
oor  whisky.  This  would  be  a  pleasing,  overture  to  the  royal  family  of  England;  they 
wotild  eagerly  embrace  the  favourable  moment,  to  add  again  to  their  curtailed  dominions  in 
America,  to  accommodate  some  of  their  numerous  brood  with  kingdoms  and  principalities. 
We  would  soon  find  that  great  warrior  of  the  lakes,  h»inicoe,  flying  to  our  relief,  and  employ- 
ing thrjee  numerous  legions  of  white  and  yellow  savages,  for  a  very  different  purpose  to  what 
tliey  have  now  in  view.  If  the  Kentuckians  should  also  take  it  into  their  heads  to  withhold 
Bippiies  from  your  good  old  warrior  Wayne,  who  is  very  often  near  starving  in  the  wilder- 
ness, hia  army  must  be  immediately  annihilated,  and  your  great  council  might  forever  bid 
adieu  to  their  territory  we^t  of  the  mountains.  This  may  seem  very  improbable  indeed ;  but 
as  great  wonders  have  happened  in  Europe  within  the  course  of  three  years  past. 

Captain  Pacificus  then  rose,  and  concluded  the  business  of  the  day. — 

BaoTBKas — My  friend  Alliance  has  made  some  very  alarming  observations;  and  I 
enofesa  they  have  considerable  weight  with  me.  A  desperate  people  may  be  drove  to 
desperate  resources;  but  as  I  am  of  a  peaceable  disposition,  I  shall  readily  concur  in  every 
reasonable  prc^sition  which  may  have  a  tendency  to  restore  tranquillity,  and  secure  our 
uukm  ufion  the  true  principles  of  equality  and  justice.  It  is  now  time  to  know  the  true 
djj<*ct  of  your  mission;  if  you  are  the  messengers  of  peace,  and  come  to  offer  us  a  treaty, 
why  attempt  to  deliver  it  at  the  point  of  the  bayonet!  If  you  are  only  come  to  grant  pardon 
for  pa«t  offences,  yon  need  not  have  fatigued  yourself  with  such  extraordinary  dispatch  on 
tlje  journey;  we  have  not  yet  begged  your  pardon;  we  are  not  yet  at  the  gallows  or  the 
gniliocine,  for  you  will  have  to  catch  us  before  you  bring  us  there.  But  as  lam  rather  more 
of  a  ocRinsellor  than  a  warrior,  I  am  more  disposed  to  lay  hold  of  the  chain  than  the  toma^ 
hawk;  I  shall  therefore  propose,  that  a  total  suspension  of  all  hostilities,  and  the  cause 
thereof,  ahali  immediately  take  place  on  both  sides,  until  the  next  meeting  of  our  great  na- 
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open  violence  and  insult  against  their  persons.  At  Greensbnrg,  tlie 
inn  at  which  they  stayed  was  attacked  by  a  party  of  disorderly  per< 
sons,  who  broke  the  windows  and  abused  them  violently.  They  were 
compelled  to  pass  the  night  armed. 

The  Commissioners  reported,  on  the  24th  of  September,  the  result 
of  the  county  meetings  to  be,  that  in  the  returns  made  to  them,  there 
are  no  opinions  certified  that  there  is  so  general  a  submission,  in  any 
one  of  the  counties,  that  an  office  of  inspection  could  be  safely  estab- 
lished there ;  on  the  contrary,  the  report  from  Westmoreland  county 
expressly  stated  that  such  a  measure  would  not  be  safe.  No  returns 
whatsoever  were  received  from  Alleghany  or  Bedford  counties,  though 
it  appeared  that  a  majority  in  the  former  county  were  in  favour  of 
resistance.  The  number  of  signatures  received  in  favour  of  submis- 
sion was  very  insignificant  when  compared  with  the  number  of  people, 
and  though  the  Commissioners  still  rested  in  the  hope  that  a  majority 
of  the  people  at  large  was  disposed  to  support  the  government  through- 
out, yet  in  the  face  of  the  evidence  produced  before  them,  they  idt 
they  had  no  other  course  but  to  return  that  ^^  there  was  no  probabili^ 
that  the  act  for  raising  revenue  on  distilled  spirits  could  be  enforced 
by  the  usual  course  of  civil  authority,  and  that  some  mote  competent 
force  was  necessary  to  cause  the  laws  to  bo  duly  executed,  and  to 
insure  to  the  officers  and  well-disposed  citizens  that  protection  which 
it  is  the  duty  of  government  to  afford.*** 

This  last  appeal  having  failed,  it  became  the  duty  of  the  President 
to  vindicate  the  authority  of  the  Government  at  once.     He  issued  a 

tional  council.  If  your  powers  are  not  oonfipetent  to  this  agreement,  we  expect  as  jroa  are 
old  counsellors,  and  peaceable  men,  that  you  will  at  last  re|X>rt  and  recommend  ittooai 
good  old  father  who  sits  at  the  helm.  We  know  it  was  his  duty  to  make  procfamation,  ke, 
&c^  but  we  expect  everything  that  can  result  from  his  prudence,  humanity  aud  beoevdenoe 
towards  Ids  fellow  creatures. 

A  Belt,  on  which  is  inscribed  "  Plenty  of  whisky  without  excise." 

Soon  after  this,  one  John  Gaston  received  the  ensuing  letter,  which  he  had  puUished  in 
the  same  paper,  the  printer  not  daring  to  refuse  it : 

To  John  Grasson. 

Sir  :  You  will  please  to  have  printed  in  the  Pittsburg  paper,  this  week,  or  you  may  abide 
by  the  consequences. 

Poor  Tom  takes  this  opportunity  to  inform  his  friends  throughout  the  country,  that  be  if 
obliged  to  take  up  his  commission  once  more,  thougfi  disagreeable  to  his  inclinatioa.  I 
thought,  when  I  laid  down  my  commission  before,  that  we  had  got  the  country  so  well 
united,  that  there  would  have  been  no  more  need  for  me  in  that  line;  but  my  friends  see 
more  need  for  me  than  ever.  They  chose  a  set  of  men  whom  they  thought  they  oould  ooo" 
fide  in,  but  find  themselves  much  mistaken;  for  the  majority  of  them  have  proved  traitors. 
Four  or  five  big  men  from  below  have  scared  a  good  many;  but  few  are  killed  yet.  But  I 
hope  none  of  those  are  any  that  ever  pretended  to  bo  a  friend  to  Poor  Tom  ;  bo  I  would 
have  all  my  friends  to  keep  up  their  spirits,  and  stand  to  their  integrity,  their  rishts,  and 
liberty,  and  you  will  find  Poor  Tom  be  your  friend.  This  is  a  fair  warning ;  traitors,  take 
care,  for  my  hammer  is  up  and  my  ladle  is  hot.     I  cannot  travel  the  country  for  nothing. 

From  your  old  friend, 

TOM  THE  TINKER. 

" Tom-theTinker"  was  a  nom-de-guerre  of  John  Holcroft,  who,  it  may  be  remembered, 
was  a  leader  in  the  first  attack  on  General  Neville's  house.  He  was  a  very  prominent  roan 
among  the  insurgents,  and  acquired  a  good  deal  of  notoriety  at  the  time  from  the  thremten- 
ing  letters  that  he  wrote  with  the  above  signature. 

*  See  ante^  p.  122,  notei  where  the  report  of  the  commissioners  is  given  at  large. 


*  or  turgivcncM  willi  no  otbor  conititicin.  llian  a  submissioa  to  law,  have  been  only 
accciiWi) — when  every  rorm  or  conc^iliaiion  not  inconaUleni  with  ihe  being  of 
lenl  baa  been  aJapleil  willioul  eflecl;  when  llic  well  ilispoaeil  in  tboie  counlieaara 
jrlheir  influence  anil  pxample  to  reclaim  tlic  wicker]  finm  tlieii  rury,Bn<l  are  compelled 
ate  in  ilicir  own  ilerence  ;  when  Ihe  proper  lenjiy  lias  been  miiinleipreled  into  aa 
■uion  iliat  the  citiiens  will  march  with  rctucinnce ;  when  ihe  opporluniiy  or  eianiin> 
nrkMji  mnse'inencea  of  ■  IrcaHHiBble  oppotitiun  has  been  employnl  in  propagating 
aoranaichy.  endeavouring  Ilirou[[h  eniissarius  to  olipnatc  the  friemls  ol'  orjer  from 
art,  BnJ  inviting  its  enemies  to  peipetrstc  rimilnr  acts  of  insurrection ;  when  it  li 
I,  that  violence  would  coniiniio  to  be  ejierL-iwd  upon  every  attempt  to  enforce  the 
rhen,  thereroro.  governmenl  i«  >cl  at  deliance,  the  contest  being  whether  a  small 
iT  tho  Uniterl  Ststcs  shall  dictate  to  ilie  wbuli-  Union,  and  at  the  cipeuK  of  thoae 
■ire  peace,  inilulge  a  desperate  ambition.  Now,  tlierefore,  I,  Georce  Waihington, 
It  of  the  United  Stales,  in  obeelicncp  lo  thai  hi^h  ami  irrewstilile  duly  consinoed  (o 
be  Constitution,  ■■  to  ntic  care  that  the  laws  be  fnilbfully  executed,'' — deploring  that 
:rican  name  ehould  be  suKieil  by  the  ouir^igpa  of  dtinena  on  their  own  government; 
tnting  such  as  temnin  obstinate  from  ilelnsion,  1ml  resolved  in  perfect  reliance  on 
iiaui  Providence  which  so  signally  di<plnys  its  (fooclness  towards  this  country,  to  re- 
I  refractory  tn  a  due  subordination  totliclawj  do  hereby  declare  and  make  known, 
li  ■  niisraction,  wliich  can  be  equalled  only  by  the  merits  of  tlie  militia,  summoned 
rice  from  the  Stales  of  New  Jersey,  PennsyltnniB,  Maryland  and  VirRJnia,  I  have 
1  intelliKence  of  their  patriotic  alnciiiy  in  obpying  the  call  of  the  present,  though 
yrt  commaniling  necessily;  that  a  force,  which,  according  to  every  reasonable  ei- 
n  ia  adequate  lo  the  eziKency,  is  already  in  motion  to  the  scene  of  tlisaBecIion ;  that 
\»  have  conlided,  or  shall  confide  in  Ihe  prnteclion  of  government,  sliall  meet  full 
■uider  the  standard,  and  from  (lie  arms  of  the  United  Suies :  that  ihuse  who  having 
1  against  the  law  have  since  entilleil  lltrniselvrs  lo  indemnity,  will  be  treated  with 
I  liberal  good  failb,  if  they  sliall  not  have  Ibrreilcd  their  claim  by  any  subsequent 
mnd  thnl  inslructiens  arc  given  accordingly.  And  I  do  moreover  eihori  all  indivi- 
td  bodies  of  men,  to  coniempiate  with  ablinrrence  the  measures  leading  dhectly  ot 
ly  to  those  crimes  which  produce  iliis  military  coercion;  to  check  in  their  respective 
ibe  eflbns  of  misguided  or  dcsignini;  men  to  substiiuie  ibeir  ini»representaiions  in 
r  ot  iiuih,  and  iheir  discontents  in  tho  plncc  of  stable  Governmeni ;  and  so  call  to 
at  «•  the  people  of  the  United  States  have  been  permitted  under  Ihe  Divine  favotir  in 
freedoni  af>er  solemn  deliberation,  and  in  an  enliithtencd  age,  to  cletl  their  own 
DCnt;  so  will  (heir  gratitude  Ibr  this  inesiimnble  blessing  be  best  distingiiisheil  bj 
■rtiona  lo  maiiitain  Ihe  Constitution  and  Ihe  Laws.  And  lastly,  I  again  warn  all  per- 
■OCDsai-Ter,  and  wheresoever,  not  lo  abet,  alil  or  comfort  the  insurgents  aforesaid,  as 
U  Biuwer  the  country  at  their  peril ;  and  I  do  ai^  require  nil  olHcers  and  other 
according  to  their  several  iluties,as  fur  as  may  be  in  their  power  to  bring  under  iba 
inr  efthe  law  all  offenilers  in  thepremifes. 
ilne«a  whereof,  t  have  caused  the  seal  of  the  United  States  of  America  to  be  affixed 


142  TRIALS  OF  THE  WESTERN  INSUEOBNTS. 

The  militia  were  to  be  put  in  motion  immediately.  The  troops  from 
New  Jersey  and  Pennsylvania  were  directed  to  rendezTOUs  at  Bedford, 

Communication  from  Governor  Mifflin  to  the  President  of  the  United  Slates,  on  the  insn^ 

rection  in  the  Western  Counties  of  Pennsylvania. 

Sia, 

Thk  important  subject,  which  led  to  our  conference  on  Saturday  last,  and  the  interestiog 
discussion  that  then  took  place,  havir>g  since  engaged  my^hole  attention,  I  am  prepared,  in 
compliance  with  your  request,  to  state  with  candour  the  ineasures  which,  in  my  opinioo, 
ought  to  be  pursued  by  the  Commonwealth  of  Pennsylvania.  The  circamstanoes  of  the 
case  evidently  require  a  firm  and  energetic  conduct  on  our  part,  as  well  as  on  the  part  of 
the  General  Government;  but  as  they  do  not  preclude  the  exercise  of  a  prudent  and  homane 
policy,  I  enjoy  a  sincere  gratification  in  recollecting  the  sentinteiit  of  regret,  with  which  yoa 
contemplated  the  possible  necessity  of  an  appeal  to  arms :  for  I  confers  that,  and  in  naanifestiaf 
a  zealous  disposition  to  secure  obedience  to  the  constitution  and  laws  of  our  country,  I  too 
shall  ever  prefer  the  instruments  of  conciliation  to  those  of  coercion  ;  and  never,  but  in  the 
last  resort,  coimtenance  a  dereliction  of  judiciary  authority,  ibr  the  exertion  of  militaiy 
foroe. 

Under  the  influence  of  this  general  sentiment,  I  shall  proceed,  Sir,  to  deliver  ray  opioiOQ 
relatively  to  the  recent  riots  in  the  county  of  Alleghany,  recapitulating,  in  the  first  pbce,the 
actual  state  of  the  information  which  I  have  received.  It  appears,  then,  that  the  Marshal 
of  the  District  having,  without  molestation,  served  certain  process,  that  issued  from  a  Fede- 
ral Court,  on  various  citizens  who  reside  in  the  county  of  Fayette,  thought  it  proper  to  pRh 
secute  a  similar  duty  in  the  county  of  Alleghany,  with  the  assistance,  and  in  the  company  of 
General  Neville,  the  Inspector  of  the  fixcise  for  the  Western  District  of  Pen'nsylTania:  tfast 
while  thus  accompanied  he  sufiered  some  insults,  and  encountered  some  opposition:  tfan 
considerable  bodies  of  armed  men  having,  at  several  times,  demanded  the  surrender  qf 
General  Neville's  commission  and  papers,  attacked,  and  ultimately,  destroyed  his  house:  tbst 
these  rioters  (of  whom  a  few  were  kilted,  and  many  wounded)  having  taken  the  Marshal 
and  other  prisoners,  released  that  officer,  in  consideration  of  a  promise,  that  he  would  serve 
no  more  processes  on  the  western  side  of  the  Alleghany  Mountain :  that,  under  the  apprehen- 
sion of  violence.  General  Neville,  before  his  house  was  destroyed,  applied  to  the  Judges  of 
Alleghany  County  for  the  protection  of  his  property,  but  the  Judges  on  the  17th  dayof  Jalf, 
the  day  on  which  his  house  was  destroyed,  declared  that  they  could  not,  in  the  present  cir^ 
oumstances,  afibrd  the  protection  that  was  requested,  though  they  offered  to  institute  proseou- 
tions  against  the  ofienders ;  and  that  General  Neville  and  the  Marshal,  menaced  with  fortber 
outrage  by  the  rioters,  had  been  under  the  necessity  of  withdrawing  from  the  country.  To 
this  outline  of  the  actual  information  respecting  the  riots,  the  stoppage  of  the  mail  may  bs 
added,  as  matter  of  aggravation ;  and  the  proposed  convention  of  the  inhabitants  of  the 
neighbouring  counties  of  Pennsylvania  and  Virginia,  as  n^atter  of  alarm. 

Whatever  constructions  may  be  given,  on  the  part  of  the  United  States,  to  the  facts  that  have 
been  recited,  I  cannot  hesitate  to  declare  on  the  part  of  Pennsylvania,  that  the  incompetency 
of  the  Judiciary  Department  of  her  Government,  to  vindicate  the  violated  laws,  has  not  at 
this  period  been  made  sufficiently  apparent,  and  that  the  military  power  of  the  Government 
ought  not  to  be  employed  until  its  judiciary  authority,  afler  a  fair  experiment,  has  proved  in- 
competent to  enforce  obedience,  or  to  punish  infractions  of  the  law. 

The  law  having  established  a  tribunal  and  prescribed  the  mo<le  for  investigating  every 
charge,  has  likewise  attached  to  every  offence  its  proper  punishment  If  an  opponent  of  tlM 
Excise  system  refuses  or  omits  to  perform  the  duty  which  that  system  prescribes  to  him,  in 
common  with  his  fellow  citizens,  his  refusal  or  omission  exposes  him  to  the  penalty  of  the 
law ;  but  the  payment  of  the  penalty  expiates  the  legal  offence.  If  a  rjot  is  committed  in  the 
course  of  a  resistance  to  the  execution  of  any  law,  the  rioters  expose  themselves  to  the  pro 
secution  and  punishment,  but  the  sufferance  of  their  sentence  extinguishes  their  crime.  In 
either  instance,  however,  if  the  strength  and  audacity  of  a  lawless  combination  shall  baffle 
and  destroy  the  efforts  of  the  judiciary  authority  to  recover  a  penalty,  or  to  inflict  a  pun* 
ishment,  that  authority  may  constitutionally  claim  the  auxiliary  intervention  of  a  military 
power;  but  still  the  intervention  cannot  commence  until  the  impotency  of  the  judical  au- 
thority has  been  proved  by  experiment,  nor  continue  a  moment  longer  than  the  occasion  fat 
which  it  was  expressly  required.  That  the  laws  of  the  Union  are  tlie  laws  of  the  State,  is  t 
Constitutional  axiom  that  will  never  be  controverted;  that  the  authority  of  tlie  State  ought  to 
be  exerted  in  maintaining  the  authority  of  the  Union,  is  a  patriotic  position  which  I  have 
uniformly  inculcated  : — but  in  executing  the  laws  or  maintaining  the  authority  of  the  UnioOi 
the  government  of  Pennsylvania  can  only  employ  the  same  means  by  which  tlie  more  pecu- 
liarly municipal  laws  and  authority  of  the  State  are  executed  and  maintained.  Till  the  riot 
was  committed  no  offence  had  occurred  which  required  the  aid  of  the  State  governmeut. 
Whea  it  was  oonunitted,  it  became  the  duty  of  the  State  govermnent  to  prosecute  the  ofi*eadeii| 
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and  those  of  Maryland  and  Virginia  at  Cumberland,  on  the  Potomac. 
The  command  of  the  expedition  had  been  conferred  on  Governor  Lee, 

as  for  a  breech  of  the  public  peace  and  the  laws  of  the  Communwealthf  and  if  the  measures 
shall  be  precisely  what  would  have  been  pursued,  had  the  riot  been  unconnected  with  the 
fjrstem  of  Federal  policy,  all,  I  presume,  will  be  done  which  good  faith  and  justice  can 
require.  Had  the  riot  been  unconnected  with  the  system  of  Federal  policy,  the  vindica- 
tion of  our  laws  would  be  left  to  the  ordinary  course  of  justice ;  and  only  in  the  last 
Ksort,  at  the  requisition,  and  as  an  auxiliary  of  the  civil  authority,  would  the  military  force  of 
the  Stote  be  called  forth. 

Experience  furnishes  the  strongest  inducements,  to  my  mind,  for  persevering  in  this  lenient 
ooune.  Riots  have  heretofore  been  committed  in  op|)Osition  to  the  laws  of  Pennsylvania, 
but  the  rioters  have  invariably  been  punished  by  our  Courts  of  Justice.  In  opposition  to  the 
kws  of  the  United  States,  in  opposition  to  the  very  laws  now  opposed,  and  in  the  very  counties 
apposed  to  be  combined  in  the  present  opposition,  riots  have  likewise  formerly  occurred ; 
but  in  every  instance,  supported  by  legal  proof,  the  offenders  have  been  in(licte<l,  convicted, 
•ad  ponisYied  before  the  tribunals  of  the  Stiite.  This  result  does  not  announce  a  defect  of 
jarisdiciior>— a  want  of  judicial  power,  or  disposition  to  punish  infractions  of  the  law — a 
neoeasity  for  an  appeal  from  the  political  to  the  physical  strength  of  the  nation. 

Bot  another  principle  of  policy  deserves  some  consideration.  In  a  free  country  it  must  be 
expedient  to  oonviiM^  the  citizens  of  the  necessity  that  shall,  at  any  time,  induce  the  govern- 
ment to  employ  the  coercive  authority  with  which  it  is  invested.  •  To  convince  them  that  it  is 
Beoessary  to  call  forth  the  military  power  for  the  purpose  of  executing  the  laws,  it  must  be 
ihown  that  the  judicial  power  has  in  vain  attempted  to  punish  those  who  violate  them ;  and, 
therefore,  thinking  as  I  do,  that  the  incompetency  of  the  judicial  power  of  Pennsylvania  has 
Boc  yet  been  sufficiently  ascertained,  I  remarked,  in  ^he  course  of  our  late  conference,  that  I 
did  not  think  it  would  be  an  easy  task  to  embody  the  militia  on  the  present  occasion.  The 
dtiaens  of  Pennsylvania  (however  a  part  of  them  may,  for  a  while,  be  deluded,)  are  the 
friends  of  law  and  order,  but  when  the  inhabitants  of  one  district  shall  be  required  to  take 
vma  againat  the  inhabitants  of  another,  their  general  character  does  not  authorize  me  to  pro* 
atse  a  paaaive  obedience  to  the  mandates  of  government  I  believe,  that  as  freemen  they 
vould  inquire  into  the  cause  and  nature  of  the  service  proposed  to  them ;  and,  I  believe,  that 
tbeir  alacrity  in  performing  as  well  as  in  accepting  it,  would  essentially  depend  on  their 
opinion  of  its  justice  and  necessity. 

Upon  great  political  emergencies,  the  effect  of  every  measure  should  be  deliberately  weighed. 
If  it  shall  be  doubted  whether  saying  that  the  judiciary  power  is  yet  untried,  is  enough  to 
deter  us  from  the  immediate  use  of  military  force,  an  anticipation  of  the  probable  conse- 
qoeoces  of  that  awful  appeal  will  enable  us  perhaps  satisfactorily  to  remove  or  overlook  the 
douU.     Will  not  the  resort  to  force  inflame  and  cement  the  existing  opposition?     Will  it  not 
isdociate.  in  a  common  resistance,  those  who  have  hitherto  peaceably,  as  well  as  those  who 
have  rioiou*ly  expressed  their  abhorrence  of  the  Excise  ?     Will  it  not  collect  and  combine  every 
kteut  principle  of  discontent  arising  from  the  supposed  oppressive  operations  of  the  Federal 
judic-iiiry.  the  obstruction  of  the  Western  navigation,  and  a  variety  of  other  local  sources?  May 
not  the  magnitude  of  the  opposition,  on  the  part  of  tlio  ill  dispose<l,  or  the  dissatisfaction  at  a 
premature  resort  to  arms  on  the  part  of  the  well  disposed  citizens  of  this  State,  eventually 
involve  the  nec(*ssity  of  employing  the  militia  of  other  States?     And  the  accumulation  of 
dijcofjtent  which  the  jealousy  engendered  by  that  movement  may  produce,  who  can  calcu« 
kte,  or  who  wilt  be  able  to  avert?   Nor,  in  this  view  of  the  subject,  ought  we  to  omit  paying 
Kfoe  regard   to  the  grotmd  for  suspecting  that  the  British  government  has  already,  insidi- 
ously amJ  unjustly,  attempted  to  seduce  the  citizens  on  our  Western  frontier  from  their  duty; 
and  we  know,  that  in  a  moment  of  desperation  or  disgust  men  may  be  led  to  accept  that  as 
an  a«ylum,  which,  under  different  impressions,  they  would  shun  as  a  snare.     It  will  not,  I 
ara  persuaded,  sir,  be  presumed,  from  the  expression  of  these  sentiments,  that  I  am  insensible 
Id  the  indifcnaiion  which  the  late  outrages  ought  to  excite  in  the  mind  of  a  magistrate,  en- 
trusted  with  the  execution  of  the  laws.     My  object  at  present  is  to  demonstrate,  that  on  the 
principles  of  policy,  as  well  as  of  law,  it  would  be  improper  in  mc  to  employ  the  military 
power  of  the  State  while  its  judiciary  authority  is  competent  to  punish  the  offenders.     But 
ritould  the  judiciary  authority  prove  insufficient,  l>e  assured  of  the  most  vigorous  cooperation 
of  the  whole  force  which  the  Constitution  and  laws  of  the  State  entrust  tome,  for  the  purpose 
of  compelling  a  due  obedience  to  the  government;  and,  in  tliat  unfortunate  event,  convinced 
that  every  other  expedient  has  been  resorted  to  in  vain,  the  public  opinion  will  sanctify  our 
measures,  and  every  honest  citizen  will  willingly  lend  his  aid  to  strengthen  and  promote  them. 

Tlie  steps  which  under  my  instructions  were  taken,  as  soon  as  the  intelligence  respecting 
the  riot*  was  received,  will  clearly,  indeed,  manifest  the  sense  that  I  entertain  upon  the  sul>- 
jecL  To  every  Judge,  Justice,  Sheriff,  Brigade  Inspector,  in  short  to  every  public  officer  re- 
HvUng  in  the  western  ooimties,  a  letter  was  addressed  expressing  my  indignation  and  regret, 
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of  Virginia;    and  the  Goyemors  of  New  Jersey  and  PennsylTania 
commanded  the  militia  of  the  several  States,  under  him. 

and  requiring  an  exertion  of  their  inflaence  and  anthority  to  soppress  ^e  tomalts  and  pmh 
ish  the  offemlers. 

The  Attorney  General  of  the  State  was,  likewise,  desired  to  investigate  the  drcamstaiieei 
of  the  riot,  to  ascertain  the  names  of  the  rioters,  and  to  institute  the  regular  prooesB  of  lb* 
law,  for  bringing  the  leaders  to  justice.  In  addition  to  these  preliminary  measures,  I  pn^ 
pose  issuing  a  proclamation,  in  order  to  declare  (as  far  as  I  can  declare  them)  the  seaii- 
ments  of  the  Government ;  to  announce  a  determination  to  prosecute  and  punish  the  atteod^ 
ere ;  and  to  exhort  the  citizens  at  large  to  pureue  a  peaceable  and  patriotic  Conduct :  I  propose 
engaging  three  respectable  citizens  to  act  as  Commissionere  for  addressing  those  who  haw 
embarked  in  the  present  combination,  upon  the  lawless  nature,  and  ruinous  tendency  of 
their  proceedings;  ibr  inculcating  the  necessity  of  an  immediate  return  to  the  duty  which 
they  owe  to  their  country;  and  for  promising  (as  far  as  the  State  is  concerned)  a  Ibrgivenesi 
of  their  past  transgressions,  upon  receiving  a  satisfactory  assurance  that,  in  future  they  will 
submit  to  the  laws;  and  I  propose,  if  all  these  e'xpedients  should  be  abortive,  to  convene  the 
Legislature,  that  the  ultimate  means  of  subduing  tlie  spirit  of  insurrection,  and  of  restoring 
tranquillity  and  order,  may  be  prescribed  by  their  wisdom  and  authority. -  . 

You  wilt  perceive,  sir,  that  throughout  my  observations,  I  have  cautidasly  avoided  ai^ 
reference  to  the  nature  of  the  evidence,  from  which  the  facts  that  relate  to  the  riots  are  col- 
lected, or  to  the  conduct  which  the  Government  of  the  United  States  may  pursue  on  this 
important  occasion.  I  have  hitlierto,  indeed,  only  spoken  as  the  Elxecutive  Magistrate  of 
Pennsylvania,  charged  with  a  general  superintendence  and  care  that  the  laws  of  the  Gm* 
monwealth  be  faithfully  executed,  leaving  it  as  I  ought  implicitly  to  your  judgment,  to  chooso 
on  such  evidence  as  you  approve,  the  measures  for  disclinrging  the  analogous  trust  which  ii 
confided  to  you  in  relation  to  the  laws  of  the  Union.  But,  before  I  conclude,  it  is  proper, 
imder  the  impression  of  my  Federal  obligations,  to  add  a  ftill  and  unequivocal  assoiaooe^ 
that  whatever  requisition  you  may  make,  whatever  duty  you  may  impose,  in  pnrsnanee 
of  jouT  constitutional  and  legal  powers,  will  on  my  part  be  promptly  undertaken,  and  fiuth" 
Ihlly  discharged. 

I  have  the  honour  to  be. 

With  perfect  respect,  Sir, 

Your  Excel lency^s  most  obedient  humble  servant, 
(True  copy .)  THOMAS  MIFFLIN. 

Gxoaex  Tatlor,  Jr.  , 

Philadelphia,  5th  Jugutt,  1794. 
To  the  President  of  the  United  States. 


Communication  from  the  Secretary  of  State  to  Governor  Mifflin,  in  answer  to  his  of  5th 

August  to  the  President  of  the  United  States. 

DxPAaTXBHT  OF  StATE. 

Jhtguatl,  1794. 
Sir, 

Thx  President  of  the  United  States  has  directed  me  to  acknowledge  the  receipt  of  your 
letter  of  the  5th  instant,  and  to  communicate  to  you  tl>e  following  reply. 

In  requesting  an  interview  with  you  on  the  subject  of  the  recent  disturbances  in  the 
western  part  of  Pennsylvania,  the  President,  besides  the  desire  of  manifesting  a  re«pectfal 
attention  to  the  Chief  Magistrate  of  a  State  immediately  afi*ected,  was  influences!  by  the 
hope,  that  a  free  conference,  guided  by  a  unitctl  and  comprehensive  view  of  the  oonstitutioM 
of  the  United  States  and  of  Pennsylvania,  and  of  the  respective  institutions,  flutliorities, 
rights,  and  duties  of  the  two  Governments,  would  have  assisted  him  in  forming  more  preciso 
ideas  of  the  nature  of  the  cooperation,  which  could  bo  established  between  them,  and  a 
better  judgment  of  the  plan  which  it  might  be  advisable  for  him  to  pursue  in  the  executioQ 
of  his  trust  in  w  important  and  delicate  a  conjuncture.  This  having  been  his  object,  it  it 
matter  of  some  regret,  that  the  course  which  has  been  suggested  by  you  as  proper  to  be 
pursued,  seems  to  have  contemplated  Pennsylvania  in  a  light  too  separate  and  unconnected. 
The  propriety  of  that  course,  in  most,  if  not  in  all  respects,  would  be  susceptible  of  little 
question — if  there  were  no  Federal  Grovernment,  Federal  Laws,  Federal  Judiciary,  or  Fede- 
ral Officers — if  important  laws  of  the  United  States,  by  a  series  of  violent,  as  well  as  of  ait> 
ful  expetlients,  had  not  been  frustrated  in  their  execution  for  more  than  three  years—- if 
officers  immediately  charged  with  that  execution,  after  suffering  much  and  repeated  insult, 
abuse,  personal  ill  treatment,  and  the  destruction  of  property,  had  not  been  compelled  im 


J  uipenntenil«iiue  «fKl  oair,  thai  lli«  laws  ol'ihe  C(Hiiinnnwr;illli  lie  Tully  aieruted, 
I  implicitljr  K>  the  iudgment  of  ilia  President  to  chuow,  on  such  evidenoe  ■■  lie  >p- 
lie  meuurea  Ibr  duchaninjl  Ifae  Knaloxoiistnist.  wliirli  is  (»ntl<led  K>  bim  in  nslalion 
w*  of  tbe  Union.  But  it  is  impoMible  trat  lo  tbitik  tJial  the  current  of  the  observmr 
|FOar  letter,  eepecially  a*  10  ilie  conseqneiicsa  wliicli  niny  reiiult  rmm  the  employinent 
ive  fiieaaure*  preTlaus  10  the  preliminnry  cDiir*e  wbitib  is  imliceted  in  it,  mRy  be 
i  w  impif  ■  Tirtual  liiaapprobnikm  of  that  pUin  of  conilnet  on  (he  jmri  of  Ihe  Gen» 
ramenl  in  Ihe  actual  staKe  of  iu  aOuiri,  whii:b  you  acknowlRdgp  woulil  be  prupsr 
BKof  ihs  Goieminent  of  Pennsylvania  if  arrived  at  a  siiDilnr  ela^.  Let  it  be  ■>• 
era  (n  be  more  particularly  shown   herearter)  that  the  Government  of  the  United 

now  M  (hai  potnt,  where  it  is  admitted,  if  the  Government  of  Pennsylvania  waa, 
ikeqrment  of  force,  by  its  authority,  would  be  justifiable — and  [e[  the  Ibllowini;  ex- 
.  ODDaalted  foi  Ibe  truth  of  ilie  inference  which  has  been  juti  ei  pressed:  "Will  not 
(  to  force   indanie  and  cement  iba  euiiinfi  opposition!    Will  it  not  assoeinle  in  a 

leaiilanee  Ihoie  who  have  bitheitD  peaoeobly,  aa  well  ■»  ibuse  who  have  riotously, 
d  their  abborrence  of  the  Excise!  Will  it  not  colled  ami  combine  every  latent  prin- 
liaoonteat,  arising  fioni  the  supposed  oppressive  operations  of  the  FeJeralJuJiuiary, 
imioa  of  the  western  navigation  and  a  variety  of  other  local  sourresl  May  uoi  iho 
Je  of  itie  opposition  on  the  part  of  liie  ill  disposed,  or  Ihe  dissatisfaciion  of  a  prtma- 
■t  la  mrwiM  on  ihe  part  of  Ihe  well  disposed  eitimns  of  the  Scale,  eventually  involve 
■aiif  of  employinB  the  militia  of  otiier  Stales!  And  the  accuniulaiion  of  discontent 
M  jealousy  engendered  by  that  movement  may  produce  who  oiu  calculate,  or  who 

I  imponant  quenioni  naturally  give  birth  to  the  (allowing  serious  reflecliona.  Th« 
bamam  aSiin  it  in  the  hand  of  Providenee.  Tliose  enlrusled  with  them  in  society 
<  odier  sure  guide  tliao  the  sincere  and  faithful  discbarge  of  their  duty,  according  to 
sf  Ibeir  julgmenl.  in  emergencies  great  and  difficult,  not  to  act  with  an  energy  pro- 
1  to  their  nMgoicade  and  pressure,  is  as  dangenjiis  as  any  other  mnceivable  course. 
maeat  csae,  not  id  eiert  the  means  which  the  taws  preaeribe  for  eSeciunting  iheir 
leabon,  would  be  10  sacriBca  ibose  laws,  and  with  them  Ihe  ronstiliition,  the  govcrn- 
■  principlet  of  social  order,  aui)  Ibe  bulwarks  of  private  tight  anil  security.  What 
m  happen  from  the  eienkin  of  tboae  means! 

HDiKK  be  doubted,  the  greet  body  of  the  citizens  of  the  Dnited  Stales  are  attached 
Ooatiiuiion,  which  they  have  esiabliihed  for  the  TnanB)ieiiient  of  their  common  con- 
f  Ihef  are  resolved  lu  support  their  own  authorily  in  that  of  tbe  constiluliiRial  laws, 
linnleity  aiut  violent  corubiualiona  of  comparatively  email  portion*  of  the  commu- 
Iher  are  determined  to  protect  each  other  in  the  enjoyment  of  security  to  person 
partf — if  they  are  decided  to  preserve  the  cliaracler  of  republican  guverriment,  by 
Am  it  baa  adequate  resources  lor  maintaining  the  public  order — if  they  are  per- 
Aat  their  Hiipty  and  their  welfare  are  maierially  oonnecied  vlib  Ihe  preservation 
■DD,  and  coasequently  of  a  government  adequate  to  its  eiiKcncies — in  tine,  if  they- 
■•dweoniioue  that  stateof  respectability  and  proaperliy  which  is  now  deservedly: 
iiMioa  oT  mankiiul — die  enterprise  to  be  accomplished,  should  a  resort  lo  Ibrce 
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^^From  the  same  causes,  among  which  was  disafiection  to  the  particular 
service,  the  prospect  of  bringing  the  quota  of  troops  required  from 

the  great  bcxly  of  the  people  shnnld  be  found  indiflerent  to  the  preBervation  of  the  gonem- 
inent  of  the  Union,  or  insensible  to  the  necessity-  of  vigorous  exertions  to  repel  the  danfer 
whicli  threatens  their  most  important  interests — or  if  an  unwillingness  to  enooaiUfr  partial 
inconveniences  should  interfere  with  the  discharge  of  what  they  owe  to  their  permaDeat 
welfare — or  if,  either  yielding  to  the  suggestions  of  particular  prejudices,  or  misled  bf  the 
arts  which  may  be  employt^  to  infuse  jealousy  and  discontent,  they  should  suffer  their  ical 
for  the  sup()ort  of  public  order  to  be  relaxed  by  an  unfavourable  opinion  of  the  merits  and 
tendency  of  the  measure?,  which  may  be  adopted — if,  above  all,  it  were  possible  that  any  of 
the  State  governments  should,  instead  of  prompting  the  exertions  of  the  citizens,  assiM  di- 
rectly or  indirectly  in  damping  their  ardour,  by  giving  a  wrong  bias  to  their  judgment,  or  by 
disseminating  disbatittfaction  with  the  proceedings  of  the  general  government,  or  sboald 
counteract  the  success  of  those  proceedings  liy  any  sinister  influence  whatever — then  indeed, 
no  one  can  calculate,  or  may  be  able  to  avert,  the  fotal  evils  with  which  such  a  state  of 
things  would  be  pregnant — then,  indeed,  the  foundations  of  our  political  happiness  may  be 
deeply  shaken,  if  not  altogether  overturned. 

The  President,  however,  can  suppose  none  of  these  things.  He  cherishes  an  unqualified 
confidence  in  tlie  virtue  and  good  sense  of  the  people,  in  the  integrity  and  patriotism  of  tba 
oilioers  of  the  State  governments,  and  he  counts  absolutely  on  the  same  affectionate  support 
which  he  has  experienced  upon  all  former  occasions,  and  which  he  ia  conscious  that  tbo 
goodness  of  his  intentions  now,  not  less  tlian  heretofore,  merits. 

It  has  been  promised  to  show  more  particularly  hereafter,  that  the  government  of  tbo 
United  States  is  now  at  that  point,  where  it  is  confessed,  if  the  State  government  was,  tbe 
employment  of  Corce  on  its  part,  would  be  justifiable.     This  promise  remains  to  be  fulfilled. 

The  facts  already  noted,  establish  the  conclusion,  but  to  render  it  palpable,  it  will  be  of 
use  to  apply  them  to  the  positions  which  your  Excellency  has  been  pleased  to  lay  down^ 

You  admit  that,  as  the  offences  committed  respect  the  State,  the  military  power  of  the 
government  ought  to  be  employed,  where  its  judiciary  authority,  aAer  a  fair  experiment,  had 
proved  incompetent  to  enforce  o1)e<lience  or  to  punish  infractions  of  the  law,  that  if  tba 
strength  and  audacity  of  a  lawless  combination  shall  bafHe  and  destroy  the  efibns  of  tbo 
judiciary  authority,  to  recover  a  penalty  or  inflict  a  punishment,  that  authority  may  oousdia- 
tionally  claim  the  auxiliary  intervention  of  the  military  power — that  in  tlie  lost  resort,  atibe 
requisition,  and  as  an  auxiliary  of  the  civil  authority,  the  military  force  of  tlie  State  would 
be  called  forth.  And  you  declare,  that  the  circumstances  of  the  case  evidently  require  ft 
Arm  and  energetic  conduct  on  the  part  lx>th  of  State  and  general  government. 

For  more  than  three  years,  as  already  observed,  certain  laws  of  the  United  States  baro 
been  obstructed  in  their  ex(H.*ution  by  disonlerly  combinations.  Not  only  cheers,  whoM 
immediate  duty  it  was  to  carry  them  into  eflect,  have  suffered  violent  personal  outrage  tod 
injury,  and  destruction  of  pro[)erty,  at  different  times,  but  similar  persecution  has  been  ex- 
tended to  private  citizens,  who  have  aided,  countenanced,  or  only  complied  with  the  lav^ 
The  violences  committed  have  been  so  frequent  and  such  in  their  degree  as  to  have  been 
matter  of  general  notoriety  and  alarm — and  it  may  be  added,  tliat  tliey  have  been  aboiid> 
antly  within  the  knowledge  and  under  the  notice  of  the  Judges  and  Marshals  of  Penmyl- 
vania,  of  superior  as  well  as  of  inferior  jiirisdielion.  ll\  in  particular  instancjss,  they  have 
been  punished  by  the  exertions  of  the  magistrates,  it  is  at  least  certain  that  their  effects  haro 
been  in  the  main  iuefl'ectual.  The  spirit  has  continued,  and,  with  some  intervals  of  relaxar 
tion,  has  been  progressive,  manifesting  itself  in  reiterated  excesses.  The  Judiciary  authority 
of  the  United  States  has  also,  prior  to  the  attempt  which  preceded  tlie  late  crisis,  madi 
some  fruitless  efl'orts  under  a  former  Marshal — an  olficor  sent  to  execute  process  was  de* 
terred  from  it  by  the  manifest  danger  of  proceeding.  These  particulars  serve  to  explain 
the  extent,  obslinaey,  «nd  invetemry  of  the  evil. 

But  the  facts  which  imm^dintely  decide  the  complexion  of  the  existing  crisis  are  these:— 
Numerous  delinquencies  exited  with  regard  to  a  compliance  with  the  laws  laying  dutiei 
on  spirits  distilled  within  the  United  States  and  upon  stills.  An  armed  banditti,  in  disguiae, 
had  recently  gone  to  the  house  of  an  officer  of  the  Revenue  in  the  night,  attacked  it,  bcx>kea 
open  the  doors,  and  by  menncies  of  instant  death  enforced  by  pistols  presented  at  him,  bad 
compelled  a  surrender  of  his  commission  and  Ixx^ks  of  oflice;  cotcmporary  acts  of  violenoe 
had  l)een  perpetrated  in  other  quarters ;  [irocesses  issued  out  of  a  Court  of  the  United  Sum 
to  recover  the  i)enalties  incident  to  noncompliance  with  the  laws,  and  to  brin((  to  puniib* 
ment  the  violent  infractors  of  them,  in  the  alx)vementioned  case,  against  two  of  whom  in* 
dictnients  had  been  found.  The  Marshal  of  the  District  went  in  person  to  execute  theie 
processes.  In  the  course  of  his  duty  he  was  actually  Qred  upon  on  the  high  road  by  a  body 
of  armed  men.  Shortly  after  other  Ixxlies  of  armed  men  (in  the  Inst  instance  amoimting  v> 
aeveiai  hundred  persuus)  repeatedly  attacked  the  house  of  the  luspector  of  tiie  ReveoM 
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tensylvania  into  the  field,  was  at  filrst  unpromising.  But  the  Assembly^ 
rhich  had  been  summoned  by  the  Governor  to  meet  on  the  1st  of  Sep- 

itk  the  dcsclarecl  intention  of  oompelling  him  to  renounce  his  office,  and  of  olxstructing  the 
ucation  of  the  laws.  One  of  these  bodies  of  armed  men  made  priiK>ner  of  the  Marshal  of 
le  District,  put  him  in  jeopardy  of  his  life,  and  did  not  release  him  till  for  safety  and  to  ob- 
is his  liberty,  he  engaged  to  forbear  the  further  execution  of  the  processes  with  which  he 
t»  charged.  In  consequence  of  further  requisitions  and  menaces  of  the  insurgents,  the 
larshal,  togetlier  with  tlie  Inspector  of  the  Revenue,  has  lieen  since  under  the  necessity 
f  flying  secretly,  and  by  a  circuitous  route,  from  the  scene  of  these  transactions  towards  the 
!tt  of  government. 

An  aasociate  Justice,  ptirsuant  to  the  provisions  of  the  laws  for  that  purpose,  has,  in  the 
■DDer  already  stated,  officially  notified  the  President  of  the  existence  of  combinations  in 
■o  of  the  counties  of  this  State  to  obstruct  the  execution  of  the  laws,  too  powerful  to  be 
ippressed  by  the  judiciary  authority,  or  by  the  powers  of  the  Marshal. 

Thus,  then,  is  it  unequivocally  and  in  due  form  ascertained,  in  reference  to  the  govem- 
Mnt  of  the  United  States,  that  the  Judiciary  authority,  aAer  a  fair  and  full  experiment,  has 
tored  incompetent  to  enforce  obedience  to  or  to  punish  infractions  of  the  laws;  that  the 
ticogth  and  auilacity  of  certain  lawless  combinations  have  baffled  and  destroyed  the  efforts 
if  the  Judiciary  authority  to  recover  penalties  or  inflict  punishment,  and  that  this  authority, 
If  a  regular  notifiraiion  of  tliis  state  of  tilings,  has,  in  the  last  resort,  as  an  auxiliary  of  the 
2iTil  auibonty,  claimed  the  intervention  of  the  military  power  of  the  United  States.  It  re- 
nhs  from  these  facts  that  the  case  exists,  when,  according  to  the  positions  advanced  by 
fou  fjccellency  in  reference  to  the  State  government,  the  military  power  may,  with  due 
tepid  io  all  the  requisite  cautions,  be  rightfully  intcrixMed.  And  that  the  interposition  of 
fcii  power  is  called  for,  not  only  by  principles  of  a  firm  and  energetic  conduct,  on  the  part 
of  the  general  government,  but  by  the  indispensable  dnty  which  the  constitution  and  the 
hvs  prescribe  to  the  Executive  of  the  United  States. 

In  this  conclusion,  your  excellency's  discernment  on  mature  reflection,  cannot,  it  is  pre- 
maed,  fail  to  acquiesce — nor  can  it  refuse  its  concurrence  in  the  opinion  which  the  President 
eoiertains,  tliat  he  may  reasonably  expect,  when  called  for,  the  zealous  co-operation  of  the 
IGlitia  of  Pennsylvania — that  as  citizens,  friends  to  law  and  order,  they  may  comply  with 
tecall  without  any  thing  that  can  properly  be  denominated  ''a  passive  obedience  to  the 
— rfnffi  of  government,"  and  that  as  freemen,  jud^qng  rightly  of  the  cause  and  nature  of  the 
Knioe  proposed  to  tliem,  they  will  feel  themselves  under  the  most  sacred  of  obligations  to 
aeeept  and  to  perform  it  with  alacrity.  The  theory  of  our  political  institutions  knows  no 
^•rence  between  the  obligations  of  bur  citizens  in  such  a  case,  whether  it  relate  to  the 
l»temment  of  the  Union  or  of  a  State — and  it  is  hoped  and  confided,  that  a  diflerence  will 
bea»  little  known  to  their  aflections  or  opinions. 

loar  exnellenoy,  it  is  also  presumed,  will  as  little  doubt, on  the  like  mature  reflection,  that 
ioiucb  a  c-a»e  tlie  PreMdent  ef»uld  not,  without  an  Rl>iication  of  the  undoubted  right?  and 
3iitboriiit-<  of  the  Uiiit»Hl  States  and  of  his  duty,  j)04?tj)one  the  mens«ire!«,  fnr  which  the  laws 
of  the  United  Stales  provide,  to  a  previous  experiment  of  the  plan  which  is  delineated  in 
joar  letter. 

The  pet>ple  of  the  United  States  have  established  a  government  for  the  management  of 
their  general  interests.  They  have  instituted  exe<;utive  organs  for  administering  that  govern- 
ment; and  their  representatives  have  estRblii»hed  die  rules  by  which  those  organs  are  to  act. 
When  their  authority  in  that  of  their  government  is  attacked,  by  lawless  coinlnnntions  of  tl)e 
Piiizen*  of  part  of  a  ttate,  they  could  never  be  expected  to  approve  that  the  care  of  vindi 
eating  tli>rir  authority,  of  enforcing  their  laws,  should  be  tnm!>ferre(l  from  the  officers  of  their 
i*n  gTivrrnment  to  those  of  a  state — and  this  to  wait  the  issue  of  a  process  to  undeterminate 
Ti  in  duration,  as  that  which  it  is  proposed  to  pursue;  comprehending  a  further  and  full  ex- 
•^eriment  uf  the  judiciary  authority  of  the  State, a  proclamation  "to  dwiare  the  sentiments  of 
t»  ^•vttninitrnt,  announce  a  determination  to  prosecute  and  punir'h  offenders,  and  to  exhort 
he  citizen?  at  large  to  pursue  a  peaceable  and  patriotic  conduct" — the  sending  of  conimis- 
tioners  ^Mo  address  thr«^  who  have  eml»arked  in  the  present  combinations  u|)on  the  lawless 
ttture  and  ruiiKMis  teuilency  of  their  proceedings,  to  inculcate  the  nece.<.«ity  of  an  immediate 
ttarn  to  the  iluty  which  they  owe  their  country,  and  to  promise,  as  far  as  the  suite  is  con- 
^roe^l,  f«'>rgivenes«  of  their  pa?t  tiansaetions  ufx>n  receiving  a  satisfactory  asHirance  that  in 
nture  tliey  will  submit  to  die  laws" — and  finally,  a  call  of  the  Legislature  of  Pennsylvania, 
that  the  ultimate  means  of  subduing  the  spirit  of  insurrection,  and  of  restoring  tranquillity 
iD/l  oriler,  may  be  prescribed  by  their  wisdom  and  authority." 

If  iheie  were  no  other  objection  to  a  transfer  of  this  kind,  the  very  important  diflerence 
rhich  is  supposed  to  exist  in  the  nature  and  consequences  of  the  offences  that  have  been 
sommltted  in  the  contemplation  of  the  laws  of  tlie  United  States,  and  of  those  of  Pennsyi- 
tiDia,  woakl  alooe  be  a  very  serious  obstacle. 
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tember,  expressed  in  strong  terms  its  abhorrence  of  this  daring  attempt 
to  resist  the  laws,  and  to  subvert  the  government  of  the  country ;  and 

The  paramount  oonsiderations,  wbich  fnrbid  an  acquiesoenoe  in  this  oo«ne  of  piooeediDff, 
render  it  unnecessary  to  discuss  the  probability  of  its  success;  else  it  might  have  been  proper 
to  test  the  considerations,  M^hich  have  been  mentioned  as  a  ground  of  hope,  fagr  the  iaqiiiiy 
what  was  the  precise  extent  of  the  sikx^ss  of  past  experiments— and  eepeciatly  whether  the 
execution  of  the  Revenue  laws  of  Pennsylvania  within  the  scene  in  question  was  tmly  aad 
eflectualiy  accomplished  by  them,  or  whether  they  did  not  rather  terminate  in  a  tacit  ooi» 
promise,  by  which  appearances  only  were  saved. 

Yon  are  already,  sir,  advised  that  tlie  President,  yielding  to  the  impressions  which  have 
been  stated,  has  determined  to  take  measures  for  calling  forth  the  militia, and  that  these  mea- 
sures contemplate  the  assembling  a  body  of  between  twelve  and  thirteen  tboiisand  imb 
from  Pennsylvania,  and  tlie  neighbouring  states  of  Virginia,  Maryland  and  New  Jersey.  Ths 
recourse  thus  early  to  the  militia  of  the  neighbouring  states  proceeds  from  m  probriiilhyof 
the  insufficiency  of  that  of  Pennsylvania  alone,  to  accomplish  the  object;  your  eioelleiiey 
having  in  your  conference  with  the  President  confirmed  the  conclusion,  wbich  was  dedncibls 
from  the  known  local  and  other  circumstances  of  the  state,  by  the  frank  and  express  declaia' 
tion  which  you  made  of  your  convicticm  of  that  insufficiency,  in  reference  to  die  number 
which  could  be  expected  to  be  drawn  forth  for  the  purpose. 

But  while  the  President  has  conceived  himself  to  be  under  an  indispensable  oUigption  19 
prepare  ibr  that  eventual  resort,  he  has  still  consulted  the  sentiment  of  regret  which  be  ei« 
pressed  to  you,  at  the  possible  necessity  of  an  appeal  to  arms;  and  to  avert  it,  if  piaeticabliy 
as  well  as  to  manifest  his  attention  to  Uie  principle,  that  **•  a  firm  and  energetio  cooduet  does 
not  preclude  the  exercise  of  a  prudent  and  humane  policy"— he  has  (as  you  have  been  alis 
advised)  concluded  upon  the  measure  of  sending  himself  oommiraioners  to  the  diaoootailad 
counties,  to  make  one  more  experiment  of  a  conciliatory  appeal  to  the  reason,  virtue  and  pa* 
triotism  of  their  inhabitants,  and  has  also  signified  to  you  how  agreeable  would  be  to  li^ 
your  coK>peration  in  the  same  expedient,  which  you  have  been  pleased  to  aflbrd.  ItoM 
scarcely  be  requisite  to  add,  that  tliere  is  nothing  he  has  more  at  heart,  than  that  the  mm 
of  this  experiment,  by  establishing  the  authority  of  the  laws,  may  preclude  the  always  cabn^ 
tons  necessity  of  an  appeal  to  arms.  It  would  plant  a  thorn  in  the  remainder  of  his  psA 
through  life,  to  have  been  obliged  to  employ  force  against  fellow-citiaens,  for  giving  solidiiy 
and  permanency  to  blessings  which  it  has  been  his  greatest  happiness  to  co-opeiaie  wilk 
them  in  procuring  fur  a  much  loved  country. 

The  President  receives  with  much  pleasure  the  assuraixse  you  have  repeated  to  him,  tim 
whatever  requisition  he  may  make,  whatever  duty  he  may  impose,  in  pursuanoe  of  Ul 
constitutional  and  4egal  powers,  will  on  your  part  be  promptly  undertaken  and  laithfellf 
discharged ;  and  acknowledging,  as  an  earnest  of  this  and  even  more,  the  measures  of  o> 
oi)eratlon  which  you  are  pursuing,  he  assures  you  in  return,  that  he  relics  fully  on  the  moit 
cordial  aid  and  support  from  you  in  every  way,  which  the  Constitution  of  tbe  United  SoM 
and  of  Pennsylvania  shall  authorize  and  present  or  future  exigencies  may  require. 

And  he  requests  that  you  will  construe,  with  a  reference  to  this  assurance  of  his  oonft* 
dence,  whatever  remarks  may  have  been  made  in  the  course  of  this  reply  to  your  letter;  if 
it  shall  have  happened  that  any  of  them  have  erred,  through  a  misconception  of  the  seoti* 
ments  and  views  which  you  may  have  meant  to  communicate. 
Willi  perfect  respect, 

I  have  the  honour  to  be.  Sir, 

Your  most  obedient  servant, 

£DM.  RANDOLPH, 
True  ropy.  Secretary  of  Siata. 

Gxo.  Tatlor,  jr. 

^uguit  7fA,  1704. 
His  exeelleiuy.  Governor  Mifflin. 


Communication  from  Governor  Mifflin  to  the  President  of  the  United  States  in  answer  li 

the  Secremry  of  State's,  of  7th  August. 
Sib, 

Tax  Secretary  of  State  has  transmitted  to  me,  in  a  letter  dated  the  7th  of  August  (botoolf 
received  yesterday)  your  reply  to  my  letter  of  the  5th  instant 

For  a  variety  of  reasons,  it  might  be  desirable  at  tliis  time,  to  avoid  an  extensioo  of  off 
correspondence  upon  the  subject  to  which  those  letters  particularly  relate ;  but  the  naturs  of 
the  remarks  contained  in  your  reply,  and  the  sincerity  of  my  desire  to  merit,  on  the  clearelt 
principles,  the  confidence  which  you  are  pleased  to  repose  in  me,  will  justiiy,  eTcn  uiidir 


inae; — in  declaring  tbal  1  >poke  only  lu  the  Eiecuiive  Matpuraleof  ibe  Suils, 
he  (eneral  tuperialendence  ■nd  care,  thai  iu  lawa  be  bithfully  executed; 
in  living  a  full  ami  onrquivocal  auuranee,  that  whatever  requUition  jrpa 
■tever  duty  you  may  impoM,  in  pursuance  of  your  oonsliiutional  and  legal 
aa  ivr  pun,  be  promptly  undertaken,  and  laiihfiilly  discluirged;  I  thought  iliat 
ad  the  (trODgest  sense  of  iny  federal  obligations;  and  thai,  so  far  from  regard- 

ile  and  unconnected  light,  T  had  eipressly  recognized  the  subjeoUon 

ity  lo  ibe  national  jurisiliclion  of  the  Union. 

r,  [bal  I  have  only  spoken  ai  the  Executive  Magietnle  of  the  Stats; 

ill  high  graliflca  lion  lofind,  ibat,  according  to  your  opinioti,  likewise, 
e  which  1  (uggested,  would  in  moat  if  not  in  all  rea|>ecta,  be  sus- 
Permit  me  then,  to  ask,  in  what  ocber  character  oould  1  have 
lather  tanguace  did  the  occasion  require  io  be  employed!  If  the  ci>«per&- 
enmani  of  Pennsylvania  wai  Ihe  object  of  our  con ferenoe,  your  ooosiitulional 
id  Executive  ot  the  Union,  and  my  official  compliance  as  the  Eiecuiive  of  the 
dabiiably  ennire  it;  but,  if  a  preliminary,  a  aepBiate,  an  unoonnected  conduct 

0  be  punued  by  the  Executive  Magistrate  of  Pennsylvania,  his  separate  and 
iwm  and  diactetion  must  furnish  the  rule  ot  procMdii^;  and  by  thai  rule, 
)  admiwon  which  I  have  cited,  "the  propriety  of  my  oourM  would  io  moa^ 
tpwt*,  be  luaceptible  of  little  question."  It  must,  (herefbre,  in  juiitce  be  le- 
:  m  principal  pnnl  in  our  conference,  related  to  ihe  expediency  of  my  adopting, 
'  Aa  General  Government,  a  prdmdnarj/  measure  (as  it  was  then  termed) 
wity  of  an  Act  of  the  Legislsiure  of  Pennsylvania,  which  was  pasaed  on  ibe 
»r,  1783,  and  which  ihe  Aitoroey  General  of  the  United  States  thou^t  to  be 
lich  bul,  b  fact,  been  repealed,  on  the  tlthofApril,  1793, 

iuleat  idea  of  cooperative  measures,  however,  T  do  not  conceive,  air,  that  any 
d  bare  been  suggnted  consistently  with  the  powers  of  the  Executive  Ma- 
Diylvania,  or  with  a  reasonable  atiention,  on  my  part,  lo  a  syslematic  and 
e  of  proceeding.     The  oornplicaleil  iwture  of  the  outrage  which  was  com- 

1  ptiUic  peaca,  gave  a  jurisdiclion  to  both  Governments ;  but  in  the  mode,  of 
in  ifaa  degree  of  punishing  the  offenders,  the  circumstance  oruld  not,  1  appre- 
alufe  Ibe  powers  of  either.  The  Slate  (as  lobaerved  in  my  last  letter)  could 
r  in  eietmting  Ihe  laws  or  maintaining  Ihe  authoriiy  of  the  Union,  by  the 
liieh  abe  employed  lo  execute  and  roainuiin  her  more  peculiarly  municipal 
lily;  and  hence  I  inferred,  and  still  venture  to  infer,ihat  if  Ibe  oourae  which 
d  i>  the  nme  that  would  have  been  puraueil,  had  Ihe  riot  been  unconnecled 
1  of  Federal  policy,  ils  propriety  cannot  be  rendered  questionable,  merely  bf 
viaw  (what  I  never  have  ceaaed  to  conlcmplaie)  the  existence  of  a  Federal 
jdeial  laws.  Federal  jtidicinry  and  Federal  officers.  Bui  would  ii  have  been 
ooaonanl  wiih  the  principle  of  cooperation,  had  I  iasued  ordera  lor  an  imme- 
a,  and  an  unconnected  call  of  the  militia,  under  the  special  authority  which 
K»  be  given  by  a  law,  or  under  llie  general  authority  which  maybe  presumed 
ibeCcnstilulion!    Let  it  be  oonaidered.  that  vou  hail  alreailv  determined  to 
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administration.     Some  feeble  attempts  were,  indeed,  made  to  prodace 
a  disobedience  to  the  requisition  of  the  President,  by  declaring  that 

'wise  destroy  that  uniformity  in  the  distinction  of  crime?,  and  the  apportionnient  of  pimish* 
ments,  which  has  always  been  deemed  essential  to  a  due  administration  of  justice. 

But  let  me  not,  Sir,  be  again  misunderstood :  I  do  not  mean  by  these  observations  to  inti- 
mate  an  opinion  or  to  express  a  wish,  that  **  the  care  of  vindicating  the  aothorityt  or  of 
enforcing  tlie  laws  of  the  Union  should  be  transferred  fVom  the  officers  of  the  General 
Government  to  those  of  the  State:"  nor,  after  expressly  avowing  tliat  I  had  cautiously 
avoided  any  reference  to  the  conduct  which  the  Government  of  the  United  States  might 
pursue  on  this  important  occasion,  did  I  think  an  opportunity  could  be  found  to  infer  that  I 
was  desirous  of  imposing  a  suspension  of  your  proceedings,  for  the  purpose  of  waiting  the 
issue  of  the  process  which  I  defigned  to  pursue.  If  indeed,  **  the  Government  of  the  United 
States  was  at  that  point,  where  it  was  admitted,  if  the  Government  of  Pennsylvania  wan, 
tlie  employment  of  force  by  its  autliority  would  be  justifiable,'^  I  am  persuaded,  that,  on 
mature  consideration,  you  will  do  more  crcniit  to  my  candour  than  to  suppose  tluit  I  meant 
to  condemn,  or  to  prevent  the  adoption  of  those  measures  on  the  part  of  the  general  govern- 
ment which,  in  the  same  circumstances,  I  should  have  approi'ed  and  promoted  on  the  pitt 
of  Pennsylvania. 

The  extracts  that  are  introilurcd  into  the  letter  of  the  Secretary  of  State,  in  order  to  snf^ 
port  that  inference,  can  only  be  justly  applied  to  the  case  which  was  immediately  in  coo> 
templation,  the  case  of  the  State  of  Pennsylvania,  whose  judiciary  authority  bad  not  then, 
in  my  opinion,  been  sufficiently  tried :  They  ought  not  surely  be  applied  to  a  case  which  I 
had  cautiously  excluded  from  my  view,  the  case  of  the  United  States,  whose  jiididirj 
authority  had,  in  your  opinion,  proved  inadequate  to  the  execution  of  the  laws,  and  the  pre- 
servation of  order.  And  if  they  shall  be  thus  limited  to  their  proper  object,  the  justice  ind 
force  of  tlie  argument  which  Hows  from  them,  can  never  be  stiocessfully  controverted  or 
denied.  While  you«  sir,  were  trenrling  in  the  plain  path  designated  by  a]x»itive law:  with 
no  other  care  than  to  preserve  the  forms  which  the  legislature  had  prescribed  ;  and  relieved 
from  a  weight  of  responsibility  by  the  legal  operation  of  a  judge's  certificate;  I  was  called 
upon  to  act,  not  in  conformity  to  a  positive  law,  but  in  compliance  with  the  duty  which  ii 
supposed  to  result  from  the  nature  and  constimtion  of  the  executive  office. 

The  legislature  had  prescribed  no  forms  to  regulate  my  course;  no  certificate  to  infirnniay 
judgment;  every  step  must  be  dictated  by  my  own  discretion,  and  every  error  of  oonstrudioB 
or  conduct  would  be  charged  on  my  own  character.  Hence,  arose  an  essential  difierenoein 
our  official  situations;  and,  I  am  confident,  that  on  tliis  ground  alone,  you  will  peireire  i 
sufficient  motive  for  my  considering  the  objection,  in  point  of  law,  to  forbear  the  use  of  mili- 
tary force,  till  the  judiciury  authority  has  been  tried,  as  well  as  the  probable  efiTeets,  in  poiot 
of  ])olicy,  which  that  awful  appeal  might  produce. 

For,  sir,  it  is  certain,  that  at  the  time  of  our  conference,  there  was  no  satisfttctory  evidence 
of  the  incompetency  of  the  judicial  authority  of  Pennsylvania  to  vindicate  the  violated  laws: 
I,  therefore,  could  not,  as  exeeutivc  magistrate,  proceed  upon  a  military  plan ;  but  actuated 
by  the  genuine  spirit  of  cooperation,  not  by  n  desire  to  sully  the  dignity  or  to  alienate  the 
powers  of  the  general  goverament,!  still  hoped  and  expected  to  be  able  on  this,  as  on  former 
occasions,  to  support  the  laws  of  the  Union,  to  punish  the  violaters  of  them,  by  an  exertioo 
of  the  civil  authority  of  the  state  government,  the  state  judiciary  and  the  stale  officer?.  Thii 
hope  prompted  the  conciliatory  oourse,  which  I  determine*!  to  pursue,  and  which,  so  ft* 
as  repjjects  the  appointment  of  commissioners,  you  have  been  plca.«ed  to  incorporate  with 
your  plan.  And  if,  a(\er  all,  the  purposes  of  justice  could  be  attained,  obedience  to  the  lawi 
could  be  restored,  and  the  horrors  of  a  civil  war  could  be  averterl  by  the  auxiliary  intenren- 
tion  of  the  state  government,  I  am  persuaded  you  will  join  me  in  thinking  that  the  iilea  of 
placing  the  state  in  a  separate  and  unconnected  point  of  view,  and  the  idea  of  making  t 
transfer  of  the  ])owers  of  the  general  government,  are  nut  sulliciontly  clear  or  cogent  to 
supersede  such  momentous  considerations. 

Having  thus,  generally,  explninetl  tlie  principles  contained  in  my  letter  of  the  5tli  iristant, 
permit  me  (without  adverting  to  the  material  change  that  has  since  occurred  in  the  state  of 
our  information  relatively  to  the  riots;  and  which  is  calculated  to  produce  a  corres]wniiing 
change  of  sentiments  and  conduct)  to  remark,  that  many  of  the  facts  that  are  mentioned 
by  the  secretary  of  state,  in  onler  to  sliow  that  the- judiciary  authority  of  the  Union,  aftfrl 
fair  and  full  exptfrimeni,  had  proved  incom[)etent  to  enforce  oliedience,  or  to  punish  infrac>- 
tions  of  the  laws,  were,  before  that  communication,  totally  unknown  to  me.  But  still,  il*  it 
shall  not  Ije  deemed  a  deviation  from  the  re^-trictiou  that  1  have  determinctl  to  impose  upon 
my  correj<i)ondenre,  1  would  offer  some  doubts  which  in  that  respect  occurred  to  my  mind 
on  the  evidence  as  it  appeared  at  the  time  of  our  conference.  When  I  foimd  that  the  Mm* 
shal  had,  without  molestation,  executed  his  office  in  the  ooimty  of  Fayette; — that  he  vns 
never  insulted  or  opposed,  till  be  acted  in  company  with  General  Neville ;  and  that  the  vini* 
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the  people  would  never  be  made  the  instruments  of  the  Secretary  of 
the  Treasury,  to  shed  the  blood  of  their  fellow-citizens ;  that  the  re- 

If  nee  of  the  rioters  wiis  directly  manifefltnl  ngiiinst  the  permn  and  property  of  the  latter 
geiitleman.  and  only  incidentally  againtt  the  person  of  the  former,  I  thought  there  was  pround 
yet  lo  suppose  (arirl  as  long  as  it  was  reasonable,  I  wi.shed  to  suppof^)  that  a  spirit  of  appo- 
sition to  the  oflloers  employed  under  the  exci.se  law,  and  nut  a  spirit  of  opposition  to  tho 
oificers  employed  in  the  atiminist ration  of  justice,  was  the  irnmciiatc  sruirce  of  the  outrages 
which  we  deprecate.     It  is  true  that  thefre  sources  of  opposition  nre  equally  reprehensible; 
and  that  tlieir  eHects  are  alike  unlawful ;  but  on  a  question  respecting  the  {Miwerof  the  judiciary 
aothority  to  onlbrce  obedience,  or  to  punish  infractions  of  the  law,  it  tjoenicd  to  be  material 
to  di!M:riniinate  between  the  ca»e»  alluded  to,  and   lo  ascertain  with  pre<'ir>ion  the  motives 
and  the  object  of  the  rioters.     Again:  As  the  associate  jud|>e  had  not,  at  tliat  time,  issued 
his  certificate,  it  was  proper  to  scrutinize,  with  strict  attention,  the  nature  of  the  evidence 
on  which  an  act  of  government  was  to  be  founded.     The  constitution  of  the  Union,  as  well 
as  of  the  iHate,  had  cautiously  provided  even  in  the  case  of  an  individual,  that  "no  warrant 
should   issue,  but  upon  protxthle  cause,  supported  by  oath  or  afTimiation,  and  particularly 
deivcribini^  the  place  to  be  searched,  and  the  persons  or  things  to  be  seized.''     And  a  much 
Lighter  degree  of  caution  might  reasonably  be  ejcerci«etl  in  a  case  that  involved  a  numerous 
ho.Iy  of  citizens  in  the  imputation  of  treason,  or  felony,  and  required  a  substitution  of  the 
military  for  the  judicial  instruments  of  coercion.    The  only  affidavits  that  I  recollect  to  have 
8ppeare<l  at  the  time  of  our  conference,  were  those  containing  the  hearsay  of  Col.  Mentges, 
STtd  the  vague  narrative  of  the  Post  Rider.   The  letters  that  had  been  received  from  a  variety 
of  respectable  citizens,  not  being  written  under  the  sanction  of  an  oath  or  atiirmation,  could 
Ef't  arr^iiire  the  legal  force  and  validity  of  evidence   fn>m  a  mere  authentication  of  the  sig- 
Daturea>  of  the  respective  writers.     Under  such  circumstances,  doubts  arose,  not  whiHhcr  the 
mrans  which  tlie  laws  prescribe  for  elfcctuating  their  own  execution,  should  be  exerted,  but 
whether  the  existence  of  a  specific  ca^^e,  to  which  specific  means  of  redress  were  appro- 
priated by  the  laws,  had  been   legally  established;  not  whether  the  laws,  the  constitution, 
the  government,  the  principles  of  social  order,  and  the  bulwarks  of  private  ri^ht  and  security 
ihould  be  sacrificed;  but  whether  the  plan  proposed,  was  tho  best  calculated  to  preserve 
those  ir>estimable  blessings:  And,  recollecting  a  declaration,  which  was  made  in  your  pre- 
leoce,  **tluit  it  would  not  be  enough  for  a  military  force  to  disperse  the  insurgents,  and  to 
restore  matters  to  the  situation  in  which  they  were,  two  or  three  weeks  before  the  riots  were 
Cfoimitted.  but  that  the  force  must  be  continued  fur  the  pur|X3se  of  protecting  the  ollicors  of 
ibe  revenue  arul   securing  a   perfect  acquiescence  in  the  obnoxious  law,'*  I  confess,  sir,  tho 
tnotive«  to  caution  and  delil)emtion  strike  my  mind  with  Bci^imulated  force.     I  hope,  liow- 
evHr,  that  it  will  never  seriously  lie  conteiuleil,  that  a  military  force  ouiihi  now  to  be  raised 
with  any  view  but  to  su[)pres8  the  rioters;  or  that  if  raised  with  that  view,  it  ought  to  be 
emnk-vcd    for  nny  other.     The  dis-per-itm  of  the  insurgents  is,  indecil,  obviously  the  sole 
i'^^r^■^  Qfw  whicli  the  «ct  of  Congress  has  authorized  the  use  of  military  force  on  occJisions 
iiu'»  Thr?  pt'/j-ent;  for  with  a  gern^rous  and  lamlabie  precantii>n,  it  expressly  ])rovides  that  even 
beftfr  OiAX  force  may  l>e  ealletl  forth,  a  proclamation  shall  be  issued,  comnmnding  th(;  insur- 
genis  tfj  di^iperse,  and  retire  peaceably  to  their  respective  alxxles,  within  a  limited  time. 

Bot  iliH  f!»rce  of  these  tof»ics  I  Hg;iin  refer  implicitly  to  your  decision;  conviiicetl,  sir, that 
ll:*!  j;;orw!nes«  of  your  intentions,  now,  not  less  than  heretofore,  merits  an  affectionate  support 
from  f  vrry  description  of  your  fellow -citizens.  For  my  own  part,  I  derive  a  confidence 
frfjcn  the  ht^artfelt  integrity  of  my  view.s,  the  sincerity  of  my  professions,  which  renders  me 
i;:viilnerable  by  any  in>innation  of  practising  a  sinister  or  decciifid  policy. 

I  pr»-ti*iid  uf>\  to  infallibility  in  the  exercise  of  my  private  judjxment,  or  in  the  discharge 
cf  rny  yiu'»lic  functions;  but  in  the  ardour  of  my  attachment,  and  in  the  fidelity  of  my  ser- 
virv*  lo  our  common  country.  I  feel  no  limitations.  And  your  excellency,  therefnro,  may 
i'l-t!/  l»p  assured,  that  in  evt»ry  way  which  the  constiuition  of  the  United  States,  and  of 
Pfr.iisylvanin,  shall  authorize  and  present,  or  future  exigencies  may  require,  you  will  receive 
iTiy  mos:  cordial  aid  and  support. 

I  am  with  perfect  respect,  sir, 

your  Exr^'llency's 

Most  obeilient  humble  servant, 

THOMAS  xMlFFLlN. 
PhilaMphia,  JusntMt  12,  1794.  ^ 

To  tht-  President  of  the  United  States. 
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presentatives  of  the  people  ought  to  be  assembled  before  a  citA  war 
was  commenced;  and  by  avowing  the  extravagant  opinion,  that  the 

CommnnicatioQ  from  the  Secretaty  of  Stiite  to  Goremot  Mifflin,  in  answer  to  his  of  13lfa 

August  lo  tbe  President  of  the  Umted  SiateSi 

PkUaddphia,  Jmgmt  30, 1794. 
Sib, 

I  AM  directed  bj  the  President  to  acknowledge  the  receipt  on  the  17th  ofyoor  EzceUency^ 
letter  dated  the  12tb  instant. 

The  President  feels  with  you  tbe  force  of  the  motives  wbic^  render  undesirable  an  ezteii> 
sion  of  correspondence  on  the  subject  in  question.  But  tbe  case  being  truly  Xme  of  great 
importance  and  delicRcy,  these  motives  must  yield,  in  a  degree,  to  the  propriety  and  ntility 
of  giving  precision  to  every  part  of  the  transaction,  and  guarding  eflectuaHy  agaiust  ultimaia 
misapprehension. 

To  this  end  it  is  deemed  advisable,  in  the  first  place,  to  state  some  facts  which  either  de 
not  appear,  or  are  conceived  not  to  have  assumed  sm  accurate  shape  in  yonr  Excellency  s 
letter.     They  are  these. 

1.  You  were  informed  at  the  conference  that  all  the  inibrmation  which  had  been  received 
had  been  laid  before  an  associate  Justice,  in  order  that  he  might  consider  and  detemune 
whether  sudti  a  case  as  is  contemplated  by  the  second  section  of  the  act,  whicii  provides  §k 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel 
invasions,  had  occurred  ;  that  is,  whether  combiimtions  existed  too  powerfiil  to  be  snppiessed 
by  the  ordinary  course  of  judicial  proceedings,  or  by  the  powers  vested  in  the  Marshal  hf 
that  act;  in  which  case,  die  President  is  autliorized  to  call  forth  the  militia  to  suppress  the 
combinations  and  to  cause  the  laws  to  be  duly  executed. 

2.  Tlie  idea  of  a  preliminary  proceeding  by  you  was  pointed  to  ah  eventnal  cooperatioB 
with  the  Executive  of  tlie  United  States,  in  such  plan  as  upon  mature  deliberatiDn  sfaoold 
be  deenied  advisable  in  conformity  with  the  laws  of  the  Union.  The  inquiry  was  pardea- 
larly  directed  towards  the  possibility  of  some  previous  aooessory  step  in  relation  to  the  militii, 
to  expedite  the  calling  them  forth  if  an  acceleration  should  be  judged  expedient  and  proper, 
and  if  any  delay  on  ttie  score  of  evidence  should  attend  the  notification  from  a  judged  which 
the  laws  make  tbe  condition  of  tlie  power  of  tbe  President  to  require  the  aid  dT  the  asilitii, 
and  turned  nx>re  especially  upon  the  point,  whether  the  law  of  Pennsylvania  of  the  22d  of 
September,  1783,  was  or  was  not  still  in  force.  The  question  emphatically  was :  Has  ths 
Executive  of  Pennsylvania  power  to  put  the  militia  in  motion,  previous  to  a  requisition  fl«a 
the  President  under  the  laws  of  the  Union,  if  it  shall  be  tlxMght  advisable  so  to  dol  Indeed 
it  seems  to  be  admitted  by  one  part  of  your  letter,  that  the  jnvKaitnary  measure  contem* 
plated  did  turn  on  this  question,  and  with  a  particular  eye  to  the  authority  and  existence  of 
the  act  just  mentioned. 

3.  The  inibrmation  contnined  in  the  papers  read  at  the  conference,  besides  the  violeaes 
offered  to  the  Marshal  while  in  company  with  the  Inspector  of  the  Revenue,  established, 
that  the  Marshal  had  been  afterwards  made  prisoner  by  the  insurgents,  put  in  jeopardf  of 
his  life,  had  been  obliged  to  obtain  safety  and  liberty  by  a  promise  guaranteed  by  Colonel 
Presley  Neville,  tliat  be  would  serve  no  other  process  on  the  west  side  of  the  Alleglisny 
Mountains ;  that,  in  addition  to  this,  a  deputation  of  the  insurii^ents  had  gone  to  Pittsburg  t» 
demand  of  the  Marshal  a  surrender  of  tlie  processes  in  his  possession,  under  the  iiitimaticn 
that  it  would  satisfy  the  people  and  add  to  hit  safety ^  whidi  necessarily  implied  that  be 
would  be  in  danger  of  further  violence  without  such  a  surrender.  That  under  the  influence 
of  this  menace  he  had  found  it  necessary  to  seek  security  by  taking  secretly  and  in  the  nigfat 
a  circuitous  route. 

This  recapitulation  is  not  made  to  invalidate  the  explanation  offered  in  your  last  letter  of 
the  view  of  the  subject,  which  you  assert  to  have  led  to  the  suggestions  containeil  in  jour 
first,  and  of  the  sense  which  you  wish  to  be  received  as  that  of  the  dxervations  aocompt- 
nying  those  suggestions.  It  is  intended  solely  to  manifest,  that  it  was  natural  for  the  Pren* 
dent  to  regard  your  communication  of  the  5th  insumt  in  the  light  under  which  it  is  preseoMi 
in  the  reply  to  it 

For,  having  informed  yon  that  tlte  matter  was  before  an  associate  justice,  with  a  viewtD 
the  law  of  the  United  States  which  has  been  mentioned,  and  having  pointed  what  was  flsid 
respecting  a  preHminary  proceeding  on  your  part  to  a  call  of  the  militia  under  the  authority  of 
a  state  law,  by  atiticipRtion  of  a  requisition  from  the  General  Govemment,and  in  co-operatim 
with  an  eventual  plan  to  be  founded  upon  the  laws  of  the  Union.  It  was  not  natural  v> 
expect,  that  you  would  have  presented  a  plan  of  conduct  entirely  on  the  basis  of  tlie  Stus 
Government,  even  to  the  extent  of  resorting  to  the  Legislature  of  Pennsylvania  adei  its 
Judiciary  had  proved  incompetent,  ^to  prescribe  by  their  wisdom  and  autliority  the  means 
of  subduing  the  spirit  of  insurrection  and  of  restoring  tranquillity  and  order;'*  a  plan  whicfai 
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President  could  not  lawfully  call  forth  the  militia  of  any  other  State, 
until  actual  experiment  had  ascertained  the  insufSciencj  of  that  of 

brin^  incompatible  with  the  ooone  marked  out  in  the  laws  of  the  United  States,  evidently 
could  not  have  been  acceded  to  without  a  suspension,  for  a  long  and  indefinite  period,  of  the 
movements  of  the  Federal. Executive  in  pursuance  of  those  laws.  The  repugnancy  and  in« 
compatibility  of  the  rwo  modes  of  proceeding  at  the  same  time  cannot,  it  is  presumed,  be 
mack^  a  question. 

Was  it  extraordinary,  then,  that  the  plan  suggested  should  have  been  unexpected,  and 
diat  it  should  even  have  been  thought  liable  to  the  observation  of  having  contemplated 
Pennsylvania  in  a  light  too  separate  and  unconnected? 

The  propriety  of  the  remark,  that  **  it  was  impossible  not  to  think  that  the  current  of  the 
observations  in  your  letter  might  be  construed  to  imply  a  virtual  disapprobation  of  that  plan 
of  conduct  on  tlie  part  of  the  general  government,  in  the  actual  state  of  its  affairs,  which 
fon  acknowledged  would  be  proper  on  the  part  of  tlie  government  of  Pennsylvania,  if 
irrived  at  a  similar  stage,"  must  be  referred  to  the  general  tenor  and  complexion  of  those 
observations,  and  to  the  inference  they  were  naturally  calculated  to  inculcate.  If  this  in- 
ference was,  that  under  the  known  circumstances  of  the  case,  the  employment  of  force  to 
mppreas  the  insurrection  was  improper,  without  a  long  train  of  preparatory  expedients ; 
and  i£t  in  (act,  the  government  of  the  United  States  (which  has  not  been  controverted)  was 
n  that  point,  where  it  was  admitted  that  the  government  of  Pennsylvania  being  arrived, 
the  reaon  to  Ibrce  on  its  part  would  be  proper — ^ihe  impression  which  was  made  could  not 
have  been  effaced  by  the  consideration,  that  the  forms  of  referring  what  concerned  the  go- 
vernment of  the  Union  to  the  judgment  of  its  own  executive,  were  carefully  observed. 
There  waa  no  difficulty  in  reconciling  the  intimation  of  an  opinion  unfhvournble  to  a  par- 
ticolar  ooorse  of  proceeding,  with  an  explicit  reference  of  the  subject,  officially  speaking, 
ID  the  judgment  of  the  officer  cliarged  by  the  constitution  to  decide,  and  with  a  sincere  re- 
cognition of  the  subjection  of  the  individual  authority  of  the  state  to  the  national  jurisdio- 
tkn  of  the  UnioiL 

The  disavowal  by  your  excellency  of  an  intention  to  sanction  the  inference  which  was 
drawn,  renders  what  has  been  said  a  mere  explanation  of  the  cause  of  that  inference,  and 
of  the  impression  which  it,  atfirtt,  made. 

It  woukl  be  foreign  to  the  object  of  this  letter,  to  discuss  the  various  observations  which 
bave  been  adduced  to  obviate  a  misapprehension  of  your  views,  and  to  maintain  the  pro- 
nely of  the  course  pursued  in  your  first  communication.  It  is  far  more  pleasing  to  the 
President  to  understand  you  in  the  sense  you  desire,  and  to  conclude,  that  no  opinion  has 
been  imlicatetl  by  you  inconsistent  with  that  which  he  has  entertained  of  the  state  of  things, 
tnd  of  his  duty  in  relation  to  it  And  he  remarks  with  satisfaction  the  effect  which  subse- 
quent inlbrmation  is  supposed  calculated  to  produce,  &vouring  an  approximation  of  senti- 
taenia. 

But  there  are  a  few  miscellaneous  points,  which,  more  effectually  to  prevent  misconception 
toy  where,  seem  to  demand  a  cursory  notice. 

You  observe,  that  the  President  had  already  determined  to  exercise  his  legal  powers  in 
drafting  a  competent  force  of  the  militia.  At  the  point  of  time  to  which  you  are  understood 
to  refer,  luimely,  that  of  the  conference,  the  President  had  no  legal  power  to  call  forth  the 
milifia.  No  judge  bad  yet  pronounced,  that  a  case  justifying  the  exercise  of  that  power  ex- 
isted. You  must  be  sensible,  sir,  that  all  idea  of  your  calling  out  the  militia  by  your  autho- 
licy  was  referred  to  a  state  of  things  antecedent  to  the  lawful  capacity  of  the  President  to  do 
it  by  Lis  own  authority;  and  when  he  had  once  determined  upon  the  call  pursuant  to  his 
legal  powers,  it  were  alwurd  to  have  proposed  to  you  a  separate  and  unconnected  call.  How, 
too,  it  mi^eht  be  a^ked,  could  such  a  determination,  if  it  had  been  made  and  was  known  to 
jou.  bave  comported  with  the  plan  suggested  in  your  letter,  which  presupposes  that  the  em« 
prf>yrnent  of  force  had  not  already  been  determined  upon? 

This  paMsige  of  your  letter  is,  therefore,  construed  to  mean  only,  that  the  President  had 
manifested  an  opinion  predicated  upon  the  event  of  such  a  notification  from  a  judge  as  the 
law  pr«^'ribee,  tliat  the  nature  of  the  case  was  such  as  would  probably  require  the  employ- 
ment of  force.  You  will,  also,  it  is  believed,  recollect  that  he  had  not  at  the  time  finally 
dcrtfnnined  upon  anything — and  that  the  conference  ended  with  referring  the  whole  subject 
to  further  ooosidemtion. 

YcMi  say,  that  if  yon  had  undertaken  not  only  to  comply  promptly  with  the  President's 
requi»iiioii.  but  to  embody  a  distinct  corps  for  the  same  service,  a  useless  expense  would 
have  Iteen  incurred  by  the  state,  an  unnecessary  burthen  would  have  Ijeen  imposed  on  the 
citizens,  and  embarrassment  and  confusion  would  probably  have  been  introduced  instead  of 
system  and  oo<»peration.  But  both  were  never  expected.  Your  embodying  the  militia  inde- 
p^rMlent  of  a  requisition  from  the  President  was  never  thought  of,  except  as  a  preliminary 
and  auxiliary  step.    Had  it  taken  place  when  the  requisition  came,  the  corps  embodied 
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Pennsylvania.     But  these  insidious  suggestions  were  silenced  by  the 
general  sense  of  the  nation,  which  loudly  and  strongly  proclaimed  that 

would  have  been  ready  towards  a  compliance  with  it,  and  no  one  of  the  inconveniences  mf- 
gested  could  possibly  have  arisen. 

You  say,  in  another  place,  that  you  **  was  called  wpon  to  ad,  not  in  oonrormity  to  a  potitire 
law,  but  in  compliance  with  the  duty  which  is  supposed  to  result  from  the  nature  and  oon^ 
stitution  of  tlie  executive  office."  It  is  conceived  that  it  would  have  been  more  correct  lo 
have  said,  "  you  was  calle<l  upon  to  be  connUted  whether  you  had  pou'er  in  tlie  given  case 
to  call  forth  the  militia  without  a  previous  requisition  from- the  general  government*^  The 
8upi)o«ition  that  you  might  possess  this  power  was  referred  to  a  law  uf  Pennsylvania, 
which  appeared,  on  examination,  to  have  been  repealed.  A  gentleman  who  accompanied 
you,  thought  that  the  power,  after  a  due  notitication  of  the  incompetency  of  the  Judiciaix, 
might  be  deduced  from  the  nature  and  constitution  of  the  executive  office. 

It  has  appeared  to  your  excelleucy  fit  and  expedient  to  animadvert  upon  the  nature  of 
the  evidence  produced  at  tlie  conference,  and  to  express  some  doubts  which  had  occurred  to 
your  mind  concerning  it. 

As  the  laws  of  the  United  States  have  referred  the  evidence  in  such  cases  to  the  judgment 
of  a  District  Judge  or  Associate  Justice;  and  foreseeing  that  circumstances  00  peculiar  might 
arise  as  to  render  rules  relating  to  the  ordinary  and  peaceable  state  of  society  inapplicable 
have  forborne  to  prescribe  any;  leaving  it  to  the  understanding  and  conscience  of  the  judgie^ 
upon  his  responsibility,  to  pronounce  what  kind  and  degree  of  evidence  should  suffice.  Tbe 
President  would  not  sanction  a  discu-nsion  of  the  standard  or  measure  by  whieb  evidence  ia 
those  cases  ought  to  be  governed.  He  would  restrain  himself  by  the  reflection,  that  this 
appertains  to  the  province  of  another,  and  that  he  might  rely,  as  a  guide,  upon  the  decision 
which  should  be  made  by  the  proper  organ  of  the  laws  for  that  purpose. 

But  it  may  be  no  deviation  from  this  rule  to  notice  to  you,  that  the  facts  stated  in  thebe> 
ginning  of  this  letter,  under  the  third  head,  appear  to  have  b^n  overlooked  in  your  surrey 
of  the  evidence,  while  they  seem  to  be  far  from  immaterial  to  a  just  estimate  of  it 

You  remark,  that  **when  you  found  that  the  Marslial  had,  without  molestation,  execoted 
his  office  in  the  county  of  Fnyctte;  that  he  was  never  insulted  or  opposed  until  he  acted  in 
company  with  General  Neville;  and  that  the  virulence  of  the  rioters  was  directly  mini' 
fcstcd  against  the  person  and  property  of  the  latter  gentleman,  and  only  incidentally  against 
the  person  of  the  former;  you  thought  there  was  ground  yet  to  suppose  that  a  spirit  of  op- 
position to  the  officers  employed  under  the  £xcise  law,  and  not  a  tpirii  of  oppimtkm  to  tk 
q^ktrt  employed  in  the  adminittration  of  ftutice,  was  the  injmeiliate  source  of  the  outrage! 
which  are  deprecated." 

It  is  natural  to  inquire  hew  this  supposition  could  consist  with  the  additional  facts  wbidi 
appeared  by  the  same  evidence,  namely,  that  the  Marshal,  having  been  al\erwanis  nnnle 
prisoner  by  the  rioters,  had  been  compelled,  for  obtaining  salety  and  lil^erty,  to  promise  10 
execute  no  more  processes  within  the  di^jcontented  scene;  and  that  subsequently  again  v> 
this,  in  consequence  of  a  deputation  of  the  rioters  delil>erately  sent  to  demand  a  surreodei 
of  the  processes  in  his  possession,  enforced  by  a  threat,  he  had  found  it  necessary  to  seek 
security  in  withdrawing  by  a  secret  and  circuitous  route— did  not  these  circumstHnces  un- 
equivocally denote,  that  officers  employed  in  the  adminiftrcUion  of  jwtice  were  as  much  obj^^ 
of  opfX)3ition  as  those  employed  in  the  execution  of  the  particular  laws,  and  that  the  rioien 
were  at  least  consistent  in  their  plan? 

It  must  needs  be  that  these  facts  escaped  your  excellency's  attention  :  else  they  are  too 
material  to  have  been  omitted  in  your  review  of  the  evidence,  and  too  conclusive  not  to 
have  set  aside  the  supposition  which  you  entertained— and  which  seems  to ,  have  had  so 
great  a  share  in  your  general  view  of  the  subject. 

There  remains  only  one  point  on  which  your  excellency  will  be  longer  detainee) — a  point, 
indeed,  of  great  importance,  and  consequently  demands  serious  and  careful  rrflection.  U  if 
the  opinion  you  so  emphatically  express,  that  the  mere  ditpertion  of  the  insurgents  is  tbe 
sole  object  for  which  the  militia  can  be  lawfully  called  out,  or  kept  in  service  after  they  msf 
have  been  called  out. 

The  President  reserves  to  the  last  rnoment  the  consideration  and  decision  of  this  point 

But  there  are  arguments  weighing  heavily  against  the  opinion  you  have  expressed  whicb, 
in  the  mean  time,  are  offered  lo  your  candid  consideration. 

The  Constitution  of  the  Unitetl  States  {Article  1,  sec.  8)  empowers  Congress  "to  provide 
for  calling  fortli  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions,"  evidently,  from  the  wording  and  distribution  of  the  sentence,  contemplit* 
ing  the  execution  of  the  laws  of  the  Union  as  a  tiling  distinct  from  th&  suppression  of  in* 
surrections. 

The  Act  of  May  2d,  1792,  for  carrying  this  provision  of  the  Constitution  into  effect,  adopts 
ibr  its  title  the  very  words  of  the  Constitution,  being  ^  An  act  to  provide  ibr  calling  forth  tbt 
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the  goYemment  and  laws  must  be  supported.     The  officers  displayed 
an  nnexampled  activitj ;  and  intelligence  from  every  quarter  i^ave  full 

militia  to  execute  the  laws  of  the  Union^  suppress  insurrections,  and  repel  invasions,"  con- 
tiouing  the  constitutional  distinction. 

The  first  section  of  the  Act  prpvides  for  the  cases  of  invnsion  and  of  insurrection,  confin- 
ing the  latter  to  the  case  of  insurrection  against  the  Government  of  a  State.  The  second 
■ection  provides  for  the  case  of  the  execution  of  the  laws  being  obstructed  by  combinations 
too  powerful  to  be  suppressed  by  the  ordinary*  course  of  judicial  proceedings,  or  by  the 
powers  Tested  in  the  Marshals. 

The  words  are  these:  "  Whenever  the  laws  of  the  United  States  shnll  be  opposed,  or  the 
necution  thereof  obstructe<l  in  any  State  by  combinations  too  powerful  to  be  suppressed  by 
tiie  ordinary  course  of  judicial  procee<)ings,  or  by  the  powers  vested  in  the  Marshals  by  this 
Act,  the  same  being  notified  to  the  President  of  the  United  States  by  an  Associate  Justice  or 
the  District  Judge,  it  shall  be  lawful  for  the  President  of  the  United  States  to  call  forth  the 
militia  of  such  State  to  $vpprtu  tuch  combinations^  and  to  raiue  the  lawt  to  be  duty  exeaUtdJ'^ 
Then  follows  a  provision  for  calling  forth  the  milhia  of  other  States. 

The  terras  of  this  section  appear  to  contemplate  and  describe  something  that  may  be  less 
fium  insnrrection.  "Tlie  combinations^'  mentioned  may,  indeed,  amount  to  insurrections,  but 
it  is  conceivable  that  they  may  stop  at  associations  not  to  comply  with  the  law,  supported  by 
liocs,  assAssinations  and  murders,  and  by  a  general  spirit  in  a  part  of  the  community  which 
may  baffle  the  ordinary  judiciary  means  with  no  other  aid  than  the  poue  comilatus^  and  may 
even  require  the  stationing  of  military  force  for  a  time  to  awe  the  spirit  of  riot,  and  counte- 
nance the  magistrates  and  officers  in  the  execution  of  their  duty.  And  the  objects  for  which 
ibe  militia  are  to  be  called  are  expressly,  not  only  to  suppress  these  combinations  (whetlier 
amounting  to  insurrections  or  not),  but  to  eatae  the  tctws  to  be  duly  executed. 

It  is,  therefore,  plainly  contrary  to  the  manifest  general  intent  of  the  Constitution,  and  of 
this  Act,  and  to  the  positive  and  express  terms  of  the  2d  section  of  the  Act,  to  say  that  the 
militia  called  forth  are  not  to  be  continued  in  service  for  the  purpose  of  touting  the  lawt  to  be 
My  exemted,  and,  of  course,  until  they  are  so  executed. 

What  is  the  main  and  ultimate  object  of  calling  forth  the  militia?  **  Toecmtethelawa  to  be 
iuiy  enermted.'*  Which  are  the  laws  to  be  executed?  Those  which  are  opposed  and  ob- 
structed in  their  execution  by  the  combinations  described  in  the  present  case,  the  laws  lay- 
ing duties  upon  spirits  distilled  within  the  United  States,  and  upon  stills — and,  incidentally, 
tbr«e  which  uphold  the  judiciary  functions.  When  are  the  laws  executed  ?  Clearly,  when 
the  opposition  is  subdued ;  when  penalties  for  disobedience  can  be  enforced ;  when  a  com* 
piiance  is  effectuated. 

WouM  the  mere  ditpernon  of  insurgents,  and  their  retiring  to  tlieir  respective  homes,  do 
this?  Would  it  satisfy  either  member  of  the  provision,  the  siii)pres«ion  of  the  combina- 
tions, or  the  execution  of  the  laws?  Might  not  the  former,  notwithstanding  the  dispersion, 
continue  in  full  rigour,  ready  at  any  moment  to  break  out  into  new  a(;t3  of  resistance  to  the 
law^t  Are  the  militia  to  be  kept  perpetually  marching  and  countermarching  towards  the 
insurgents  w^hile  they  are  eralxxliod,  and  from  them  when  they  have  separated  and  retired? 
Suppose  the  insurgents  hardy  enough  to  wait  the  experiment  of  a  battle,  are  vanquished, 
and  then  disperse  and  retire  home:  are  the  militia  immediately  to  retire  also,  to  give  them 
an  opi^trXuTiUy  to  reassemble,  recruit,  and  prepare  for  another  battle?  And  is  this  to  go 
on  an'.l  be  repeated  without  limit? 

i'uch  a  construction  of  the  law,  if  true,  were  certainly  a  very  unfortunate  one,  rendering 
its  pruvirions  essentially  nugatory,  and  leading  to  endless  expense  and  as  endless  disap- 
printmenL  It  could  hardly  be  advisable  to  vex  the  militia  by  marching  them  to  a  distant 
pciint  where  tliey  might  scarcely  be  arrive*!  before  it  would  be  legally  necessary  for  them  to 
rnurn.  not  in  consequence  of  having  effected  their  object— of  having  "caused  the  laws  to 
W  exffcuted,"  but  in  consequence  of  the  mere  stratagem  of  a  deceitful  dispersion  and  re- 
tiring. 

Thus  far  the  spirit,  as  well  as  the  positive  letter  of  the  law,  combats  the  construction 
which  you  have  ailopted.  It  remains  to  see  if  there  be  any  other  part  of  it  which  compels 
to  a  renunciation  both  of  the  letter  and  spirit  of  the  antecedent  provisions. 

Tlie  jiart  which  seems  to  be  relied  upon  for  this  effect  is  the  third  section,  which,  by  way 
of  proviso,  enjoins,  **  That  whenever  it  may  be  necessary,  in  the  judgment  of  the  President, 
to  ute  the  military  force  by  that  act  directed  to  be  called  forth,  he  shall  forthwith,  and  pre- 
vious thereto,  by  proclamation,  command  the  insurgents  to  disperse,  and  retire  peaceably  to 
their  re«p«M!tive  abodes  within  a  limited  time."  But,  does  this  atlirm,  does  it  even  necessa- 
rily imply,  that  the  militia,  after  the  dispersion  and  retiring,  are  not  to  l>e  use<l  for  the  pur- 
pf»*e  for  which  they  are  authorized  to  be  calletl  forth;  that  is,  **  to  cause  the  laws  to  be  duly 
executed,"  to  ooantenance  by  their  presence,  and  in  case  of  further  resistance  to  protect  and 
ftuppon  by  their  ttretigth,  the  reepective  civil  officers  in  the  execution  of  their  several  duties, 
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assurance  that,  with  respect  to  both  numbers  and  time,  the  reqnisitimi 
of  the  President  would  be  punctually  obserred." 

whether  for  bringing  delinqaents-to  pnnuhment,  or  ocberwiM  for  giving  tthet  to  the  lawi! 
JVlay  not  the  injunction  of  tliis  section  be  regarded  as  a  merely  humane  and  pmdent  precaa- 
tion,  to  distinguish  previous  to  the  adual  applicaHoH  of  force  a  hasty  tumult  from  a  deliberue 
insurrection ;  to  give  an  opportunity  for  those  who  may  be  accidentally  or  inadvertently 
mingled  in  a  tumult  or  disorderly  rising,  to  separate  and  withdraw  from  those  who  are  de» 
signed ly  and  deliberately  actors?  to  prevent,  if  possible,  bloodshed  in  a  conflict  of  arma,  and 
if  this  cannot  be  done,  to  render  the  necessity  of  it  palpable,  by  a  premonition  to  the  iofar- 
gents  to  disperse  and  go  home?  And  are  not  all  these  objects  compatible  with  the  further 
employment  of  the  militia  for  the  ulterior  purpose  of  causing  the  laws  to  be  executed,  in  the 
way  which  has  been  mentioned  ?  If  they  present  a  rational  end  for  the  proviso,  without 
defeating  the  main  design  of  the  antecedent  provision,  it  is  clear  they  ought  to  limit  the 
tense  of  the  former,  and  exclude  a  construction  which  must  make  the  principal  provision 
nugatory. 

Do  not  the  rules  of  law  and  reason  tmite  in  declaring  that  the  different  parts  of  a  statute 
shall  be  so  construed  as  if  pos:iible  to  consist  with  each  other;  that  a  raoTiso  ought  not  to  be 
understood,  or  allowed  to  operate,  in  a  sense  tending  to  defeat  the  principal  clause ;  and 
that  an  implication  (if,  indeed,  there  be  any  such  implication  as  is  supposed  in  the  present 
case)  ought  not  to  overrule  an  express  provision,  especially  at  the  sacrifice  of  the  manifai 
general  intent  of  a  law, — which,  in  the  present  case,  undoubtedly  is,  that  the  militia  shall  bt 
called  forth  ^  to  etuue  the  lawe  to  be  duly  executed f^ 

Though  not  very  material  to  the  merit  of  the  argument,  it  may  be  remarked,  that  tbe 
proviso  which  forms  tlie  3d  section  contemplates  merely  the  case  of  insurrection.  If  tht 
combinations  described  in  the  2d  section  may  be  less  than  insurrection,  then  the  proviso  ii 
not  commensurate  with  the  whole  case  contained  in  the  2d  section.  Which  would  be  an  ad* 
ditional  circumstance  to  prove  that  it  cannot  work  an  effect  which  shall  be  a  substitute  Ibr 
the  main  purpose  of  the  first  section. 

I  have  the  honour  to  be,  with  perfect  respect,  sir,  your  Exoellency*s  most  obedient  servant 

£DM.  RANDOLPH. 

True  copy:  610.  Tatlob,  Jim. 

Mr.  Randolph's  personal  opinion,  however,  was  averse  to  calling  out  the  militia,  differing 
in  this  respect  from  the  President  and  the  rest  of  the  Cabinet ;  and  the  following  letter  wti 
addressed  by  him  to  the  President  immediately  after  the  conference  with  Governor  Mifllin. 

IDXUirS  RANDOLPH  TO  TBI  PBBSIDKNT. 

PhUaddpUa,  Uh  jSuguH,  1794. 
Sib, 

Thb  late  events  in  the  neighbourhood  of  Pittsburg  appeared,  on  the  first  intclligeiKX  of 
them,  to  be  extensive  in  their  relations.  But  subsequent  reflection,  and  the  conference  mth  tk 
Governor  of  Pennsylvania,  have  multiplie<l  them  in  my  mind  tenfold.  Indeed,  sir,  the  mo- 
ment is  big  with  a  crisis  which  would  convulse  the  eldest  government,  and  if  it  should  bunt 
on  ours  its  extent  and  dominion  can  be  but  faintly  conjectured. 

At  our  first  consultation,  in  your  presence,  the  indignation  which  we  all  felt,  at  the  out- 
rages committed,  created  a  desire  that  the  information  received  should  be  laid  before  ftn 
associate  Justice,  or  the  District  Judge :  to  be  considered  under  the  act  of  May  2,  179*2.  This 
step  was  urged  by  the  necessity  of  understanding,  without  delay,  all  the  means  vested  in  the 
President  for  suppressing  the  progress  of  the  mischief  A  caution,  however,  was  prescribed 
to  the  Attorney  General,  who  submitted  the  documents  to  the  Judge,  not  to  express  themoit 
distant  wish  of  the  President  that  the  certificate  should  be  granted. 

The  certificate  has  been  granted,  and  although  the  testimony  is  not,  in  my  judgment,  jH 
in  sufiicient  legal  form  to  become  the  groundwork  of  such  iln  act,  and  a  judge  ought  not  i 
priori  to  decide  that  the  Marshal  is  incompetent  to  suppress  the  combinations  by  the  pesti 
comitatus,  yet  the  certificate,  if  it  be  minute  enough,  is  conclusive,  that,  **in  the  counties  of 
Washington  and  Alleghany,  in  Pennsylvania,  laws  of  the  United  States  are  opposed,  and 
the  execution  thereof  obstructed  by  combinations  too  powerful  to  be  suppressed  by  the  ordi- 
nary course  of  judicial  proceedings,  or  by  the  powers  vested  in  the  Marshal  of  that  district" 

But  the  certificate  specifies  no  particular  law  whicli  has  been  opposed.  This  delect  I  re- 
marked to  Judge  Wilson,  from  whom  the  certificate  came,  and  olMerved,  tliat  the. design  of 
the  law  being  that  a  judge  should  point  out  to  the  Executive,  where  the  judidary  stood  in 
nee<l  of  military  aid,  it  was  frustrated  if  military  force  should  be  applied  to  laws  which  the 
judge  might  not  contemplate.  He  did  not  yield  to  my  reasoning,  and  therefore  I  presume 
that  the  objection  will  not  be  received  against  the  validity  of  the  certificate. 
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remor  of  Pennsylyania  compensated  for  the  defects  in  the 
of  that  state  by  his  personal  exertions.     From  some  inad- 

nppoMtion  of  its  being  vHlifl,  a  power  arises  to  the  President  to  call  forth  the 
iiMylvania,  and  eTentoally  the  militia  of  other  States  which  may  be  convenient. 
r  does  not  compel  the  President  to  array  the  militia  in  consequence  of  the  cer- 
mders  it  lawful  only  ibr  him  so  to  do ;  the  grand  inquiry  is,  whethtr  it  be  eipedient 
power  at  thiM  fwnc 

oea^KMis  faare  I  contended  that,  whensoever  military  coercion  is  to  be  resorted 
of  Iftw,  the  militia  are  the  true,  proper  and  only  instruments  which  ought  to  be 
lot  a  calm  survey  of  the  situation  of  the  United  States  has  presented  these  dan- 
s  objectioDS,  and  bamahet  every  idea  of  caUing  them  into  inmidieUe  action. 

il  and  universal  dissatisfaction  with  the  excise  pervades  the  four  transmontane 
'enosylvania,  having  more  than  sixty-three  thousand  souls  in  the  whole,  and 
fleen  thousand  white  ma  les  above  the  age  of  sixteen.  The  counties  on  the 
of  the  mountains,  and  some  other  populous  counties,  are  infected  by  similar 
ferior  in  degree,  and  dormant,  but  not  extinguished. 
ooonties  in  Virginia^  having  a  strong  militia,  parfir^o/e  in  thete  feeHngi. 
argents  themselves  numerous,  are  more  closely  united  by  like  dangers,  with 
cindred  scattered  abroad  in  different  places,  who  will  enter  into  aU  the  appre- 

oombino  in  all  the  precautions  of  safety  adopted  by  them. 
,  loor  as  any  event  of  eclat  shall  occur,  around  which  persons  discontented  on 
lea,  whether  of  aversion  to  the  government  or  disgust  with  any  measures  of  the 
i«  may  rally,  they  tmil  make  a  common  cavae, 

mar  of  Pemteyhmma  has  declared  his  opinion  to  be,  that  the  militia  which  can 
li  mU  be  unequal  to  the  taak. 

lilitia  of  other  Slates  are  to  be  called  forth,  it  is  not  a  decided  thing  that  many  of 
refiue.  And  if  they  comply,  is  nothing  to  be  apprehended  from  a  strong  cement 
^een  all  the  militia  of  Pennsylvania,  when  they  perceive  that  another  militia  is 
led  into  the  bosom  of  their  country  ?  The  experiment  i$  at  leaet  untried, 
mm  of  a  nuHtary  expedition  will  be  very  great ;  and  with  a  devouring  Indian  war, 
BOient  of  a  navy,  the  sum  to  be  expended  for  obtaining  a  peace  with  Algiers, 
n  of  our  mercantile  capital  by  British  depredations,  the  uncertainty  of  war  or 
Teat  Britain,  the  impatience  of  the  people  under  increased  taxes,  the  punctual 
r  credit ;  it  behoves  tliose  who  manage  our  fiscal  matters  to  be  sure  of  their 
ources,  when  so  great  a  field  of  new  and  unexpected  expense  is  to  bo  opened. 

any  appropriation  of  money  which  can  be  immediately  devoted  to  this  use? 
tn  money  be  drawn  ?  It  is  said  that  appropriations  are  to  the  war  department 
;  it  may  deserve  inquiry  whether  they  were  not  made  upon  particular  state- 
nd  of  service  essentially  distinct  from  the  one  proposed. 

igence  of  the  overtures  of  the  British  to  the  western  counties  be  true^  and  the  inhabit- 
to  driven  to  accept  their  aidy  the  supplies  of  the  western  army,  the  western  army 
destroyed ;  the  reunion  of  that  country  to  the  United  States  will  be  impractica- 
must  be  engaged  in  a  British  war.  If  the  tntelligence  be  probable  only,  how  dif- 
le  to  reconcile  the  world  to  believe  that  we  have  been  consistent  in  our  conduct ; 
anning  the  hazard  of  mortally  ofifending  the  French  by  the  punctilious  observ- 
rality;  afier  deprecating  the  wrath  of  the  English  by  every  possible  act  of 
after  the  request  of  the  suspension  of  the  settlement  at  Presque  Isle,  which  has 
nre  been  founded  on  the  possibility  of  Great  Britain  being  roused  to  arms  by  it ; 
icasores  which  threaten  collision  with  Great  Britain  and  whichi  are  mixed  with 
Dor  fellow-citizens ! 

oarriage  should  befal  the  United  States  in  the  beginning,  what  may  not  be  the 
\  And  if  this  should  not  happen,  is  it  possible  to  foresee  what  may  \ye  the 
twenty,  or  thirty  thousand  of  our  citizens  being  drawn  into  the  field  against  as 
J%ere  is  another  enemy  in  the  heart  of  the  Southern  States  who  would  not  sleep  with 
ttmity  of  advantage. 

&ct  well  known  that  the  parties  in  the  United  States  are  highly  inflamed 
odier;  and  that  there  is  but  one  character  which  keeps  both  in  awe.  As  soon 
■hall  be  drawn,  who  will  be  able  to  restrain  them  ? 

ifect  the  souls  of  some  good  men  bleed :  they  have  often  asked  themselves  why 
lys  BO  jealous  of  military  power,  whenever  it  has  been  proposed  to  be  exercised 
m  of  a  succour  to  the  civil  authority  ?  How  has  it  happened  that  with  a  tem- 
led  to  suspicion,  nor  unfriendly  to  those  who  profvose  military  force,  they  do 

ahioing  reputation  which  is  acquired  by  being  always  ready  for  strong  mea- 
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vertence,  as  was  said,  on  the  part  of  the  brigade  inspectors,  the  militia 
could  not  be  drafted,  and  consequently  the  quota  of  Pennsylyania 

sures?  This  is  the  reason :  that  they  are  confldent  that  they  know  the  qltknate  sense  of  the 
people;  that  the  will  of  the  people  must  force  its  way  in  the  icovemment;  that,  notwiih* 
standing  the  indignation  which  may  be  ^ised  against  the  insurgents,  yet  if  measures  unoe- 
cessarily  harsh,  disproportionably  harsh,  and  without  a  previous  trial  of  everything  whidi 
law  or  the  spirit  of  conciliation  can  do,  be  eifecuted,  tliat  indignation  will  give  way  and  the 
people  will  be  estranged  from  tlie  administration  which  made  the  experiment.  There  is  ■ 
second  reason:  one  motive  assigned  in  argument,  for  calling  forth  the  miIitSa,has  been, 
that  a  government  can  never  be  said  to  be  established  until  some  signal  display  has  mani- 
fested its  power  of  military  coercion.  Tiiis  maxim,  if  indulged,  would  heap  curves  upon 
the  government.  The  strength  of  a  government  is  the  affection  of  tlie  people ;  and  while 
that  is  maintained,  every  invader,  every  insurgent,. will  as  certainly  count  upoa  the  fear  of 
its  strength  as  if  it  had  with  one  army  of  citizens  mown  down  another. 

Let  the  parties  in  the  United  States  be  ever  kindled  into  action,  sentiments  like  these  will 
produce  a  flame  tohich  will  mot  ttmnnaJtt  in  a  cmnmfm  revolution. 

Knowing,  Sir,  as  I  do,  the  motives  which  govern  you  in  office,  I  was  certain  that  yoa 
would  be  anxious  to  mitigate,  as  far  as  you  thought  it  practicable,  tlie  military  course  which 
has  been  recommended.  You  have  accordingly  suspended  the  force  of  the  precetling  ob8e^ 
vations,  by  determining  not.  to  call  forth  the  militia  immediately  to  action,  and  to  send  Coo* 
missioncra  who  may  explain  and  adjust,  if  possible,  the  present  discontents. 

The  next  question  then  is,  whether  the  militia  shall  be  directed  to  hold  themselves  in 
readiness*  or  shall  not  be  summoned  at  all? 

It  has  been  supposed  by  some  gentlemen  that  when  reconciliatioa  is  offered  with  ooa 
hand,  terror  should  be  borne  in  the  other,  and  .that  a  full  amnesty  and  oblivion  shall  not  be 
granted  unless  the  excise  laws  be  complied  with  in  the  fullest  manner. 

With  a  language  such  as  this  the  overtures  of  peace  will  be  considered  delusive  by  the 
insurgents  and  the  most  of  the  world.  It  will  be  said  and  believed  that  the  design  of  send- 
ing Commissioners  was  only  to  gloss  over  hostility,  to  endeavour  to  divide,  to  found  the 
strength  of  the  insurgents,  to  discover  the  most  culpable  persons  to  be  marked  out  for  pon- 
ishment,  to  temporize  until  Congress  can  be  prevailed  upon  to  order  further  force,  or  the 
western  army  may  be  at  leisiure  from  the  savages  to  be  turned  upon  the  insurgents,  and 
many  other  suspicions  will  be  entertained  *which  cannot  bo  here  enumerated.  When  Coo- 
gress  talked  of  some  high-handed  steps  against  Great  Britain,  tliey  were  disapproved  ti 
counteracting  Mr.  Jay^s  mission — because  it  could  not  be  expected  she  would  be  dragoooedL 
Human  nature  will,  to  a  certain  point,  show  itself  to  be  the  same,  even  among  the  AUegbanf 
Mountains.  The  mission  will,  I  fear,  fail ;  though  it  would  be  to  me  the  most  grateful  oo 
currence  in  life  to  find  my  prediction  falsifiecl.  If  it  does  fail,  and  in  consequence  of  the 
disappointment,  the  militia  should  be  required  to  act,  then  will  return  that  fatal  train  of 
events,  which  I  have  stated  above,  to  be  suspended  for  the  present 

What  would  be  tlie  inconvenience  of  delay  ?  The  result  of  the  mission  would  be  koovn 
in  four  weeks,  and  the  Prei^ident  would  be  master  of  his  measures  without  any  previooi 
commitment  Four  weeks  coulil  not  render  die  insurgents  more  formidable;  that  spsoeof 
time  might  render  them  less  so,  by  affording  room  for  reflection ;  and  the  government  will 
have  a  sufficient  season  remaining  to  action.  Until  every  peaceable  attempt  shall  be  ex* 
hausted,  it  is  not  clear  to  me  that  as  soon  as  the  call  is  made,  and  the  proclamation  iasned, 
the  militia  may  not  enter  into  some  combination,  which  will  satisfy  the  insurgents  that  they 
need  fear  nothing  from  them,  and  spread  those  combinations  among  the  militia. 

My  opinion,  therefore,  is  tliat  the  Commissioners  will  be  furnislied  with  enough  on  the 
score  of  terror,  when  they  announce  that  the  President  is  in  {Tossession  of  the  certificate  of 
the  judge.  It  will  confirm  the  luimanity  of  the  mission  ;  an<i,  notwithstanding  some  men 
might  pay  encomiums  on  decision,  vigour  of  nerves,  &c.  &c.,  if  the  militia  were  summoned 
to  bo  held  in  readiness,  the  majority  would  conceive  the  merit  of  the  mission  incomplete  if 
this  were  to  be  done. 

It  will  not,  however,  be  supposed  that  I  mean  that  these  outrages  are  to  pass  witbont 
animadversion.  No,  Sir.  That  the  authority  of  Government  is  to  be  maintained  is  not  leu 
my  position  than  that  of  others.  But  I  prefer  the  accomplishment  of  this  by  every  experi- 
ment of  moderation  in  the  first  instauce.  The  steps,  therefore,  which  I  would  reoominead 
are : — 

1.  A  serious  proclamation,  stating  the  mischief,  declaring  the  power  possessed  by  the 
Executive,  and  announcing  that  it  is  withheld  from  motives  of  humanity  and  a  wi»h  kt 
conciliation. 

2.  Coinniissinners,  properly  instructed  to  the  same  objects. 

3.  If  they  fail  in  their  mission,  let  the  offenders  be  prosecuted  according  to  law. 


Gta.  Wnsbington.  concurring  with  the  niBJnrity  of  hia  cabi- 

■'--  — illiia  in  motinn.     Tlje  abjeru  of  the  ripeiJition  cannot 
of  ttia  inslniciion*  from  ike  Secrelaijr  of  the  Treuury 

Btdftrd,  SO(A  Oaottr,  17M. 

in  ipecial  ioMnictioD  from  tbe  President  of  the  Uniled  Stales,  now  at  this  plaoe, 

t  jon  on  this  bebBlf,  tbe  fiillowiiit;  infiruciinns  Ibi  tbe  genenl  direction  of  faiiT 

dw  commend  of  the  Mltiiia  Army,  with  which  yoii  ate  dialled. 

EM  liir  which  the  Militia  have  been  railed  Ibrlli,  are: 

ipieu  the  oombinalions  which  eii*i  in  some  of  the  Wmern  counties  of  Psnn- 

<i|ipo*iiion  lo  th«  lawi,  layinf;  duliea  upon  spirits  distilled  within  Iha  United 
a|ioo  alilli. 

«e  tbe  laws  to  be  executed, 
jeei*  Bni  to  be  eSecled  in  two  waya: 

Ikaary  process  and  oiber  civil  proceedingt. 
:li  of  tbe  military  Ibrce  are  twolbtd: 
Bfcome  any  armed  opposition  which  may  exist 

inteoance  and  aiipport  the  civil  olTicera  in  the  meena  of  executing  the  lews, 
lew  to  the  Btst  of  these  two  objects,  yon  will  proceed  as  apeedily  aa  may  be,  with 
ider  yoor  oonimaiul,  into  the  insurgent  ouuniiea,  to  nttnck,  anil  as  fat  aa  aliall  be 
■rar  subdue  all  persons  whom  you  may  find  in  aruia,  in  oppueilion  to  the  laws 
looed.  ¥ou  will  march  your  sriny  in  two  columns,  from  the  places  where  they 
BmUed,  by  t!ie  most  convenient  routes,  having  regard  to  the  nature  of  the  roeJa, 
MHe  of  aupply,  and  the  &cilily  of  eo-operalion  and  union  ;  and  bearing  in  mind 
filt  to  art  until  the  contrary  shall  be  fully  developed,  on  the  general  principle 
I  contend  with-the  whole  force  of  the  oountiesof  Payette,  Wealmorelaml,  Wasli- 
Alk«faany,  andofthat  partof  Bedford  which  ties  westward  of  the  town  of  Bed* 
■I  you  tire  to  put  as  Utile  as  possible  to  hazard.  Tha  approiimation,  therefore, 
mine  is  to  be  sDughl,  and  the  siibilivision  of  them,  so  as  to  place  the  parts  out  of 
portiiu  distance,  lo  be  avoiiled  as  far  as  local  circunjitancea  will  permit.  Paik- 
y  Bppenrs  to  be  a  proper  jioint,  luwanls  which  to  direct  tbe  march  of  tbe  colonuia 

rri*(il  within  the  insurgent  country,  If  an  armed  oppoaition  appear,  it  may  be 
«yisb  a  proclamation,  iniiiinK  all  good  ciiizens,  ftiends  of  tlie  conatitution  and 
a  tbe  KandaRl  of  Ibe  Unileil  btates.     If  no  armed  c<[iposition  exist,  it  may  still  be 
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the  lower  counties  of  the  State,  and  publicly  addressed  the  militia  at 
different  places,  where  he  had  caused  them  to  be  assembled,  on  the 

With  a  view  to  the  second  point,  namely,  the  ooantenanoe  and  tapport  of  the  dvil 
officers  in  the  execution  of  their  respective  duties;  for  bringing  oflenders  and  delinquents  to 
justice;  for  seizing  the  stills  of  delinquent  distillers,  as  far  as  the  same  shall  be  deemed  eligi* 
ble  by  the  Supervisor  of  the  Revenue  or  chief  officer  of  Inspection ;  and  also  for  coovcjiqf 
to  places  of  safe  custody  such  persons  who  may  be  apprehended  and  not  admitted  to  bail 

The  objects  of  Judiciary  process  and  other  civil  proceedings  will  be : 

1.  To  bring  offenders  to  justice. 

2.  To  enfort;e  penalties  on  delinquent  distillers  by  suit. 

3.  To  enforce  the  penalty  of  forfeiture  on  the  same  persons  by  the  seizure  of  their  stills  aad 
spirits. 

llie  better  to  effect  these  purposes,  the  Judge  of  the  District,  Richard  Peters,  Esquire,  sad 
the  Attorney  of  the  District,  William  Rawle,  £squi»,  accompany  the  army. 

You  are  aware  that  the  Judge  cannot  be  controlled  in  his  functions.  But  I  count  oo  hii 
disposition  to  co-operate  in  such  a  general  plan  as  shall  appear  to  you  consistent  with  the 
policy  of  the  case.  But  your  method  of  giving  a  direction  to  legal  prooeedingSi  aooonling  t> 
3rour  general  plan,  will  be  by  instruction  to  the  District  Attorney. 

He  ought  particularly  to  be  instructed,  (with  due  regard  to  time  and  circnmstanoes:}  lH, 
To  procure  to  be  arrested  all  influential  actors  in  riots  and  unlawful  assemblies,  relating  A 
the  insurrection,  and  combinations  to  resist  the  laws ;  or  having  for  object  to  abet  that  iama* 
rection  and  those  combinations;  and  who  shall  not  have  complied  with  the  terms  offered  bf 
the  Commissioners,  or  manifested  their  repentance  in  some  other  way,  which  yon  may  deem 
satisfactory.  2dly.  To  cause  process  to  issue  for  enforcing  penalties  on  delinquent  disdilen 
3d.  To  cause  offenders  who  may  be  arrested,  to  be  conveyed  to  jails,  where  there  will  bs 
no  danger  of  rescue;  those  for  misdemeanour,  to  the  jails  of  York  and  Lancaster;  tboss  Ar 
capital  offences,  to  the  jail  of  Philadelphia,  as  more  secure  than  the  othera.  4th.  To  pm^ 
cute  indictable  offences  in  the  courts  of  the  United  States ;  those  for  penalties  on  delinqiieot% 
tmder  the  laws  before  mentioned,  in  the  courts  of  Pennsylvania. 

As  a  guide  in  the  case,  the  District  Attorney  has  with  him  a  list  of  the  persons  who  bavt 
availed  themselves  of  the  offers  of  the  G>mmi8sioners,  on  the  day  appointed. 

The  seizure  of  stills  is  of  the  province  of  the  Supervisor  and  other  officers  of  inspectioo. 
It  is  difficult  to  chalk  out  a  precise  line  concerning  it  There  are  opposite  considentiooi, 
which  will  require  to  be  nicely  balanced,  and  which  must  be  judged  of  by  those  officeis  oo 
the  spot  It  may  be  found  useful  to  confine  the  seizure  of  stills  of  the  most  leading  and  n- 
fractory  distillers.     It  may  be  advisable  to  extend  them  far  in  the  most  refractory  county. 

When  the  insurrection  is  sulxlued,  and  the  requisite  means  have  been  put  in  ezecutioD  to 
secure  obedience  to  Uie  laws,  so  as  to  render  it  proper  for  the  array  to  retire,  (an  event  wbicfa 
you  will  accelerate  as  much  as  shall  be  confistent  with  the  object,)  you  will  endeaTOor  to 
make  an  arrangement  for  detaching  such  a  force  as  you  may  deem  adequate,  to  be  stationed 
witliin  the  disaffected  country,  in  such  manner  as  best  to  afford  protection  to  well  dispoisd 
citizens,  and  to  the  officers  of  the  revenue,  and  to  repress  by  their  presence  the  spirit  of  liot 
and  opposition  to  the  laws. 

But,  before  you  withdraw  the  army,  you  will  promise,  on  behalf  of  the  President,  a  geoenl 
pardon  to  all  such  as  shall  not  have  b^n  arrested  with  such  exceptions  as  you  shall  daeni 
proper.  The  promise  must  be  so  guanled  as  not  to  affect  pecuniary  claims  under  the  rs* 
venue  laws.  In  this  measure,  it  is^dvisable,  there  should  be  cooperation  with  the  Goveroof 
of  Pennsylvania.  ^ 

On  the  return  of  the  army,  you  will  adopt  some  convenient  and  certain  amngeroents  for 
restoring  to  the  public  magazines  tlie  arms,  accoutrements,  military  stores,  tents  and  other 
articles  of  camp  equipage,  and  entrenching  tools,  which  have  been  furnished  and  shall  not 
have  been  consumed  or  lost 

You  are  to  exert  yourself  by  all  possible  means,  to  preserve  discipline  among  tlie  troopii 
particularly  a  scrupulous  regard  to  the  rights  of  persons  and  propeny,  and  a  revpect  for  the 
authority  of  the  civil  magistrates,  taking  especial  care  to  inculcate,  and  cause  to  be  observed 
this  principle,  that  the  duties  of  the  army  are  confined  to  the  attacking  and  subduing  of  armed 
opponents  of  the  laws,  and  to  the  supporting  and  aiding  of  the  civil  officers  in  the  execuiioa 
of  their  functions. 

It  has  been  settled  that  tlie  Governor  of  Pennsyh'ania  will  be  second,  the  Governor  of  New 
Jersey  third,  in  command;  and  that  the  troops  of  die  several  states  in  line,  on  the  marob  and 
upon  detachment,  are  to  be  posted  according  to  the  rule  which  prevaile«l  in  die  army  during 
the  late  war,  namely — in  moving  towards  the  seaboard,  the  most  soutliem  troops  will  ttkt 
the  right;  in  moving  westward,  the  most  nortliern  will  take  the  right 

These  general  instructions,  however,  are  to  be  considered  as  liable  to  such  alteratkms  and 
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riiis  in  tlie  afliun  of  their  country.  So  snccessful  were  these  animat- 
ig  exhortations,  that  Pennsylyania  was  not  behind  her  sister  states  in 
mmishine  the  quota  required  of  her." 

"  The  president  in  person  visited  each  division  of  the  army;  but  being 
onfident  that  the  force  employed  must  look  down  all  resistance,  he 
ift  the  Secretary  of  the  Treasury  to  accompany  it,  and  returned  him- 
ilf  to  Philadelphia,  where  the  approaching  session  of  Congress  re- 
nired  his  presence. 

^  From  Cumberland  and  Bedford  the  army  marched  in  two  divisions 
ito  the  country  of  the  insurgents.  The  greatness  of  the  force  pre- 
Bnted  the  effusion  of  blood.  The  disaffected  did  not  venture  to  as- 
smble  in  arms.  Several  of ,  the  leaders,  who  had  refused  to  give 
Knrances  of  future  submission  to  the  laws,  were  seized,  and  some  of 
lem  detained  for  legal  prosecution. 

''But  although  no  direct  and  open  opposition  was  made,  the  spirit  of 
iflnrrection  was  not  subdued.  A  sour  and  malignant  temper  displayed 
sel^  which  indicated  but  too  plainly  that  the  £sposition  to  resist  had 
sly  sunk  under  the  pressure  of  the  great  military  force  brought  into 
le  country,  but  would  rise  again  should  that  force  be  withdrawn.  It 
as,  therefore,  thought  advisable  to  station,  for  the  winter,  a  detach- 
lent,  to  be  commanded  by  Major-General  Morgan,  in  the  centre  of 
ke  disaffected  country."* 

These  Judicious  measures  had  the  effect  of  totally  checking  oj^osi- 
joHj  and  of  enabling  the  good  sense  and  love  of  order  of  the  com- 
lunity  to  display  itself.f  Though  many  complaints  and,  perhaps^  with 

BfiBtioBs  in  the  detail,  as  ftom  local  and  other  causes  may  be  foand  necessary,  the  better  tt> 
Ssct  the  main  object  upon  the  general  principles  which  hare  been  indicated. 
With  great  respect, 

I  have  the  hononr  to  be,  Sir, 
Your  obedient  servant, 

(Signed)  ALEXANDER  HAMILTON. 

riily  copied  from  the  original. 

%  Davdmiimib, 

Seaetary  lo  the  President  of  the  United  States. 

*  In  preparing  the  preceding  statement  of  facts,  very  free  use  has  been  made  of  Mr. 
millon's  report  to  the  President,  of  Aug.  5, 1794.  Of  all  his  official  reports,  there  is  no  one 
kieh  more  fully  than  this  exhibits  his  unrivalled  powers  of  statement  and  description ;  and 
those  instances  where  his  abstract  of  the  depositions  Oiken  cbinoes  in  with  the  evidence 
keiwards  adduced,  his  narrative  has  been,  ^jna  verba^  adopted.  For  Mr.  Hamilton's 
ies  of  the  progress  of  the  army,  see  10  Sparfer  Watk,  449. 

f  The  proceedings  adopted  by  the  State  of  Pennsylvania,  appear  by  the  following  report 
Mr.  Dallas,  then  Secretary  of  the  Commonwealth,  made  to  the  Legislature  which  con- 
ned after  the  quelling  of  the  insurrection. 

In  compliance  with  the  request  of  the  Committee  "appointed  to  inquire  into  the  causes  of 
I  militia  not  turning  out  promptly  on  the  late  requisition  of  the  President  of  the  United 
Ilea,  to  suppress  an  insurrection  in  the  western  counties  of  this  State,"  the  Secreuiry  of  the 
omionwcalih  has  the  honour  to  furnish  copies  of  all  official  papers  and  documents  rela« 
« 10  the  expedition,  and  in  explanation  thereof,  be  respectfully 

Bbp^bti,  That  from  time  to  time,  as  the  intelligence  of  the  rise  and  progress  6t  the  riots 
the  County  of  Alleghany  was  received,  the  subject  was  contemplated  by  the  Governor  in 
,  the  aspects  which  its  nature  and  importance  could  present: — Ist.  He  viewed  it  as  imme- 
Mdy  requiring  the  animadversions  of  the  judicial  power.  2d.  As  aflecting  the  rights  aiKl 
etions  of  the  Federal  Government.  3d.  As  claiming  a  prudent  interposition  of  the 
ive  authority,  for  averting  the  evils  of  a  civil  war.  4th.  As  involving  the  interesting 
whether  our  existing  militia  system  was  competent  to  enforce  obedience  to  the 

11 
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reason,  were  made  against  the  excesses  of  the  soldiery,  no  furtlier  viola- 
tions of  the  laws  occurred.     The  excise  was  continued  without  oppo- 

laws.    And,  Sth.  As  eventnnlly  creating  a  necessity  for  the  peraonal  exertkms  of  the  Exiecii- 
tive  magistmtc,  lest  the  Commonwealth  should  sulfer  an  irreparable  injury. 

I.  That,  accorflingly,  to  stimulate  the  public  oflScers  to  an  exemplary  discharge  of  their 
duly,  the  Governor  directed  a  circular  letter,  dated  the  25th  day  of  July,  1794,  (the  day  roc* 
cceding  the  receipt  of  the  intelligence  of  the  riots,)  to  be  addressed  to  the  President  and 
Judges  of  the  Courts  of  Common  Pleas ;  to  every  Justice  of  the  Peace ;  to  all  the  SheriA ; 
and,  to  each  Brigade  Inspector  of  the  four  western  counties.  This  letter,  having  stated  the 
daring  and  cruel  outrage  that  had  been  committed  in  tlie  County  of  Alleghany  by  a  lawle« 
body  of  armed  men,  **  requests,  in  the  most  earnest  manner,  that  those  to  whom  it  was  ut 
dressed  would  exert  all  their  influence  and  auUiority  to  suppress,  within  their  jurisdiction,  M 
pernicious  and  unwarrantable  a  spirit — ^that  they  would  ascertain,  with  all  possible  dispatch, 
the  circumstances  of  the  offence — and  that  they  would  pursue,  with  the  utmost  vigilance, 
the  lawful  steps  for  bringing  the  offenders  to  justice/'  It  declared  that  every  honest  citizen 
must  feel  himself  personally  mortifled  at  the  conduct  of  the  rioters,  which  (particularly  if  it 
passed  with  impunity)  was  calculated  to  fix  an  indelible  stigma  on  the  honour  and  repnta- 
tion  of  the  State ;  and  it  assured  all  the  public  officers  of  the  Governor's  warmest  sapport 
and  approbation  in  the  prosecution  of  every  lawful  measure  which  their  better  knowledcs 
of  the  facts  and  of  other  local  circumstances  might  sucgest  on  the  occasion. 

Presuming,  from  the  state  of  intelligence  at  that  time,  that  a  draA  from  the  militia  might 
readily  be  made  and  would  be  sufficient  to  overawe  the  riotous  dispositioa  of  the  malcon- 
tents, in  pursuance  of  the  Grovernor's  instructions,  a  letter  of  the  same  date  was  also  writm 
to  Major-General  Gibson  declaring  a  disposition  **  to  employ  all  the  energy  of  the  Govern* 
ment  to  bring  the  offenders  to  an  early  and  exemplary  justice,"  and  intimating  that  ''if  the 
civil  authority  can  be  supported  by  the  assistance  of  the  militia,  the  exercise  of  General  Gil^ 
son's  discretion  for  that  pur|x>se,  uj>on  the  request  of  tlic  roagistreues,  must  be  highly  agrecft* 
ble  to  the  Governor/'  The  Attorney-Gronenil  was  likewite  desired  "  to  ascertain,  with  IfpH 
formality,  the  circumstances  of  the  offence  and  the  names  of  the  offenders,  as  the  Governor 
would  be  anxious  to  enforce  every  instrument  that  could  be  employed  effectually,  to  sobdna 
the  lawless  spirit  of  the  rioters  and  to  bring  them  to  punishment." 

II.  That  the  riots  having  been  committeil  in  the  course  of  a  lawless  opposition  to  the  exfr* 
cution  of  certain  acts  of  Congress,  were  not  only  deemed  offences  against  the  State,  but  alio 
against  the  Union.  Hence  a  conference  between  the  President  and  tlie  Governor  mi 
thought  advisable,  in  order  to  avoid  a  collision  of  jurisdiction,  and  to  settle  the  general  prin- 
ciples and  form  of  proceeding  as  far  as  the  State  was  concerned. 

That  conference  gave  rise  to  the  correspondence  which  was  laid  before  tlie  legislature 
nt  the  opening  of  the  last  session,  and  from  which  it  appears  that  the  Governor's  conduct 
was  influenceil  by  the  following  considerations. 

1st.  In  regard  to  his  character  as  an  executive  magistmte,  no  positive  law  existed  andei 
the  authority  of  the  State,  defining  the  exigency  that  would  justify  an  appeal  from  the  jodb 
cial  to  the  military  power,  or  regulating  and  prescribins  the  evidence  that  should  prove  ibe 
occurrence  of  that  exigency.  Whatever,  therefore,  mij^ht  eventually  be  the  obligation  resolw 
ing  from  the  constitutional  injunction  to  "  take  care  that  the  laws  be  faithfully  executed,"  it 
was  thought  that  not  only  the  non-execution  of  tlio  laws  and  the  incompetency  of  the  ooaiti 
of  justice  to  punish  offenders,  should  first  be  autlioritatively  declared  by  the  judicial  magis- 
trates, but  that  the  act  of  interposing  the  aid  of  the  military  power  should  likewise  be 
founded  upon  their  requisition.  At  the  time  of  the  conference  alluded  to,  the  judicial  roa^ 
trates  of  Pennsylvania  had  not  made  any  such  authoritative  declaration  and  requisition;  the 
Governor,  therefore,  did  not  then  think  it  justifiable,  upon  principle,  to  sanction  the  interpo- 
sition of  the  militia,  in  any  other  manner  tlian  that  suggested  in  the  above-mentioned  lettef 
to  General  Gibson ;  and  a  variety  of  arguments,  in  point  of  policy  and  oonveniency,oocuncd 
to  fortify  his  opinion. 

But  the  determination  of  the  General  Government  to  pursue  the  most  vigorons  measam 
for  suppressing  the  insurrection  and  punishing  the  insurgents,  seemed  to  preclude  the  SfMS 
Government  from  any  choice  upon  the  subject  The  constitution  of  the  United  States  im- 
poses upon  the  President  (as  the  constitution  of  the  State  impo^cs  upon  the  Governor)  the 
same  general  trust  to  "take  care  that  the  laws  be  faithfully  executed;'* — and  an  act  of  Con- 
gress has  define<l  the  exigency  that  would  justify  an  appeal  from  the  judicial  to  the  military 
|>ower  of  the  Union,  as  well  as  the  evidence  to  prove  the  occurrence  of  that  exigency. 
\Vhen,  therefore,  a  judicial  magistmte  of  the  general  government  had  declared  ilie  incompe- 
tency of  the  officers  of  justice  to  execute  the  laws,  and  the  President  had  declared  his  dete^ 
mination  to  enforce  obedience  by  the  aid  of  the  military  power,  it  was  thought  that  the 
(■overnor,  papng  a  reasonable  attention  to  a  systematic  and  efficient  course  of  proceedings 
ought  to  forbear  issuing  any  order  for  an  immediate,  a  separate  and  an  UDOoniiected  cmll  of 
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tion,  and  reyenoe  collected  under  it  till  the  year  1805,  when  it  was 


Bat,  9(1,  ia  regard  to  his  character  as  an  officer  responsiblOf  in  certain  cases,  to 
e  Federal  GoYeroment,  it  was  observed  that  all  the  purposes  of  dispatch  and  energy  would 
readily  be  attained  by  obeying  the  call  of  the  President,  as  by  acting  upon  the  Governor's 
iginal  aathority.  Hence,  a  full  and  unequivocal  assurance  was  given  that  whatever  requi- 
ioa  the  President  might  make,  whatever  duty  he  might  impose,  in  pursuance  of  his  con<^ 
miional  and  legal  power^ii  would,  on  the  part  of  the  Governor,  be  promptly  undertaken 
d  fiuthfully  discharged. 

in.  That,  with  a  view  to  the  reputation  and  stability  of  the  republican  sjrstem,  as  well 
irom  a  consideration  of  the  actual  state  of  our  foreign  and  domestic  afiurs,  it  was  thought 
pedient  not  only  to  try  the  full  effect  of  judicial  animadversion,  but  likewise  to  make  a 
lemn  and  liberal  app^  to  the  good  sense  and  virtue  of  the  people  before  the  hazard  of  a 
ril  war  should  be  encountered.  On  the  part  of  the  State,  therefbre  (and  a  similar  measure 
!•  adopted  on  the  part  of  the  General  Government),  Commissioners  were  appointed  for 
B  pnrpoac  of  addresaing  the  inhabitants  of  the  western  counties  in  general,  and  especially 
Me  who  had  been  engaged  in  the  riots,  upon  the  lawless  nature  and  dangerous  tendency 
sach  proceedings.  The  Commissioners  were  instructed,  particularly,  "  to  exert  themselves 
developing  the  folly  of  a  riotous  opposition  to  those  governments  and  Jaws  which  were 
ide  by  the  spontaneous  authority  of  the  people,  and  which,  by  the  same  legitimate  authority, 
ty,ia  a  peaceable  and  orderly  course,  be  amended  or  repealed — in  explaining  how  incom- 
.tible  it  is  with  the  principles  of  a  republican  government,  how  dangerous  it  is  in  point  of 
eoedent,  that  a  minority  ^uld  attempt  to  control  the  majority,  or  a  part  undertake  to  pre- 
ribe  lo  the  whole;  in  demonstrating  the,  painful  but  indispensable  obligation  imposed  upon 
B  officers  of  the  government,  to  employ  the  public  force  for  the  purpose  of  subduing  and 
miibing  the  offeiiders,  and  in  exhorting  the  deluded  rioters  to  return  to  that  duty,  a  longer 
iviaikHi  from  which  must  be  destructive  of  their  happiness,  as  well  as  injurious  to  the  re- 
nanon  and  prosperity  of  their  country."  The  Commissioners  were  earnestly  requested  to 
omote  the  views  of  the  General  Government,  on  the  same  occasion,  and,  should  their  exer- 
us  produce  a  satisfactory  assurance  of  future  submission  to  the  laws,  they  were  authorized, 
fkx  as  the  State  of  Pennsylvania  was  concerned,  "to  promise  an  act  of  pardon  and  obli- 
CB  ibr  the  past"  To  obtain,  likewise,  the  aid  of  the  legislative  wisdom  and  authority  on 
ii  emergency,  as  well  for  devising  the  means  of  conciliation,  as  for  strengthening,  in  the 
It  icsort,  the  instruments  of  coercion,  the  government  simimoned  an  extaorrdinary  meet- 
g  of  the  General  Assembly. 

IV.  That  as  the  accounts  from  the  scene  of  insurrection  soon  evinced  tlie  incompetency  of 
e  judicial  power  to  execute  its  functions,  and  it  was  necessary  to  prepare,  at  all  events,  to 
laintain  tlie  authority  of  Government,  the  President,  while  the  Commissioners  were  em 
ofed  in  their  pacific  mission,  issued  his  requisition,  dated  the  7th  (but  received  on  the  Stli) 
'August,  1794,  **  for  organizing  and  holding  in  readiness  to  march  at  a  moment's  warning,  a 
rpB  of  the  militia  of  Pennsylvania,  amounting  to  5200  commissioned  officers,  non-commis- 
ooed  officers  and  privates."  Accordingly,  on  the  8th  of  August,  as  soon  as  the  plan  for 
ganlzing  the  corps  could  be  formed,  the  Governor,  in  conformity  to  the  mode  prescribed  by 
w,  transmitted  his  general  orders  to  the  Adjutant*General,  "  for  calling  into  actual  service, 
id  holdiog  in  readiness  to  march  at  a  moment's  warning,  the  part  of  the  militia  specified 
the  roll,  which  designated  the  quota  of  the  several  counties,  by  the  classes  roost  convenient 
die  citizens,  and  best  adapted  to  a  prompt  compliance  with  the  President's  requisition, 
e  part  so  called  not  exceeding  four  classes  of  the  militia  of  the  respective  brigades,"  agree* 
ily  to  the  restrkstions  contained  in  the  17th  section  of  the  Militia  Act.  These  general 
ders  were  immediately  transmitted  by  express  to  the  respective  Brigade  Inspectors.  The 
■fiod  limited  by  the  President's  proclamation,  for  the  dispersion  of  the  insurgents,  expiring 
the  1st  of  September,  the  Governor  repeatedly  expressed  the  greatest  solicitude  that  the 
rpa,  thus  directed  to  be  drafled  and  organized,  should  be  in  readiness  to  march  on  that 
y ;  and,  in  pursuance  of  his  instructions,  the  Adjutant  General  addressed  another  circular 
ter  lo  the  Brigade  Inspectors,  dated  the  27th  of  August,  in  which  they  were  entreated  to 
ike  aA  immediate  report  of  the  progress  that  had  been  made  in  executing  the  preceding 
neial  orders.  This  opportunity  was  likewise  taken  to  convey  the  Governor's  ideas  of  the 
ipoitajace  of  the  service  to  the  Brigade  Inspectors,  and  the  militia  in  general ;  for  it  was 
pfiesented  to  them  that  **  the  eyes  of  their  fellow -citizens  throughout  the  Union,  as  well  as 
Pennsylvania,  were  fixed  upon  their  conduct :  that  they  must  be  sensible,  therefbre,  that 
I  slighiest  appearance  of  a  want  of  zeal,  or  energy,  to  embark  in  support  of  the  violated 
diority  of  the  laws,  would  produce  that  reproach  and  disgrace  whicli  it  was  the  duty  of 
e  public  officers  if  possible  to  prevent — and  which  it  would  be  their  misfortune,  more  than 
y  other  part  of  the  community,  to  encounter — and  that  the  occasion  was  interesting  to  every 
in  who  felt  bit  obligations  to  society  and  was  desirous  to  preserve  from  the  fury  of  anar- 
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Afiber  quiet  had  been  thus  restored  and  the  civil  authority  was  ena- 
bled to  assert  itself,  the  prosecutions  of  those  concerned  in  the  insTl^ 

chy,  as  well  as  from  the  encroachments  of  despotanh,  the  independence  of  a  fieemaa."  Tht 
1st  of  September  having  arrivedi  the  recent  intelligence  from  the  PomminionerB  placed  tbe 
success  of  conciliatory  measures  in  a  very  doabtfhl  point  of  view.  The  wantof  infimoatioa, 
respecting  the  progress  which  had  been  made  in  preparing  the  militia  to  maioh,  beoamet 
therefore,  more  and  more  painful ;  and  the  receipts  of  the  following  returns  seemed  to  ei* 
tinguish  every  hope  of  aeasonaUy  complying  with  the  President's  requisition,  by  means  d 
the  ordinary  process  of  the  law. 

1st  The  Inspector  of  the  City  of  Philadelphia  brigade,  almost  daily,  called  at  die  Sem> 
tary's  office,  with  representations  of  the  embarrassment  which  he  e^teiienoed  in  complyiof 
with  the  requisition,  and  repeatedly  expressed  his  doubt  of  success,  in  consequence  of  tbs 
defects  in  the  existing  militia  law. 

2d.  A  return  was  received  from  the  County  of  Philadelphia,  dated  Ae  2Mi  day  of  Ai* 
gust,  1794,  stating  inconveniences  in  oompijring  with  the  requisition  on  aooount  of  the  efieen 
of  the  exoneration  laws  formerly  passed,  and  a  general  disapprobation  of  the  militia  bw; 
and  concluding  with  a  declaration  that  there  is  "  very  little  prospect  of  oommanding  die 
quota  of  the  county.'* 

3d.  A  return  was  received  firom  the  county  of  Bucks,  dated  Ae  5th  of  September,  17M| 
stating  that  **  the  pay  of  the  militia  is  so  universally  objected  to,  that  there  is  no  hope  of  oooi' 
pleting  tbe  quota  of  the  county,  upon  the  present  terms  of  service."  This  county  did  nol 
send  its  quota  into  the  field. 

4th.  A  return  was  received  from  the  county  of  Montgomery,  dated  the  3d  Septeaber, 
1794,  stating  that  **  agreeably  to  the  orders  of  the  8th  of  August,  1794,  for  drafting  339  mili- 
tia, officers  included,  the  said  corps  is  held  in  readiness  to  march  at  a  moment's  wamioii* 
The  first  part  of  this  return,  however,  states  such  difficulties  as  greatly  dimimsh  tbe  piobi> 
bility  of  success  in  obtaining  an  actual  organization  of  the  corps;  nor  did  this  county  ssod  iB 
quota  into  the  field. 

5th.  A  return  was  received  from  the  county  of  Chester,  dated  the  28tfa  of  August,  1794, 
stating  that  some  officers  had  actually  resigned,  and  others  wish  to  resign,  and  eondadinf 
with  this  remark:  "The  west  and  north-west  parts  of  this  county  seem  to  dislike  the  serfios 
they  are  now  ordered  upon ;  and  in  a  great  number  of  other  quarters  are  people  who^  si 
they  say,  are  principled  against  taking  up  arms  on  any  occasion ;  so  that,  I  believe^  ubIsm 
the  law  is  rigorously  executed,  it  will  be  with  great  difficulty  I  shall  make  up  our  quota,  bat 
be  assured  no  exertions  shall  be  wanting,"  &c. 

6th.  A  return  was  received  from  tbe  county  of  Delaware,  dated  the  6th  September,  17M, 
stating  a  variety  of  difficulties  that  left  little  hope  of  procuring,  by  regular  drafts,  the  quois 
of  this  county. 

7th.  A  return  was  received  from  the  county  of  Dauphin,  dated  the  29ih  Aqgust,  1794, 
stating  that  drafts  had  been  made,  and  orders  given  to  hold  the  quota  of  this  county  in  ssadi* 
ness  to  march ;  but  concluding  with  this  remark :  **  According  to  the  information  I  have  rs* 
ceived  from  several  parts  of  the  county,  it  appears  that  the  militia  are  not  willing  to  nwck 
to  quell  the  insurrection  in  tbe  western  parts  of  Pennsylvania:  they  say  that  tbey  are  rsadf 
to  march  according  to  the  former  orders,  against  a  foreign  enemy,  but  not  against  tbe  citissai 
of  their  own  State ;  so  that,  from  circumstances,  I  have  great  reason  to  believe  they  will  not 
turn  out  on  the  last  calL" 

8th.  A  return  was  received  firom  York  county,  dated  the  6th  of  September,  1794, 
that  **too  great  a  delay  has  taken  place  in  drafting.4he  quota  of  militia  required  by  the  < 
of  the  8th  of  August  last,  not  so  much  fVom  backwardness  in  the  militia  of  this  county  to  step 
forward  on  the  present  important  occasion,  as  fVora  the  unprepared  state  of  tbe  Brigade  b* 
spector  to  make  a  draft,  through  the  former  negligence  or  non^xmaplianoe  of  soa» 
with  the  militia  law,  particularly  with  respect  to  classing  the  men."  Tbe  Brigade 
adds,  that  he  expects  the  required  quota  to  be  in  reaidiness  in  the  course  of  the 
week,  but  concludes  his  report  with  a  declatation  that  **  the  law  as  it  stands,  he  is  sony  V 
say,  holds  forth  no  encouragement  but  rather  appears  calculated  to  have  a  contrary  tendfiwy* 

9th.  A  return  was  received  from  Franklin  county,  dated  the  4th  September,  1794,  statiig 
that  notwithstanding  tbe  urgent  measures  taken  to  draft  and  organiie  tbe  quota  of  thii 
county,  **  seven  captains  had  made  no  returns,  and  the  number  returned  who  are  willing  0 
hold  themselves  in  readiness  to  march,  does  not  amount  to  more  than  twenty-nine  private^ 
and  they  without  arms  and  equipments,"  &c.  The  Brigade  Inspector  cooelodes  his  raport 
with  a  declaration  "that  be  has  reason  to  believe  that  few  of  those  who  are  retnnieditf 
holding  themselves  in  readiness  to  march,  will  march  when  the  orders  are  given." 

10th.  A  return  was  received  from  Northampton  county,  dated  the  14th  September,  !79l| 
stating  that  all  the  attempts  to  have  the  quota  of  this  county  completed,  had  proved  ubm^ 
cessful.    The  Brigade  Inspector  observes  **  that  imtil  now  he  has  not  beea  able  lo  inocfft 
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were  resumed  with  vigour,  and  a  number  of  arrests  of  those 
ok  the  most  active  part  were  made.     Indictments  for  high 

r  letnras,  of  which  the  enclosed  general,  though  the  incomplete  one,  is  composed; 
t  apprehensive,  that  even  those  men  in  the  same,  except  the  volunteers  (of  which 
■tion  the  men  in  the  fiAh  regiment  chiefly  consist)  will  not  march.'*  With  a  view 
the  disposition  of  the  people  of  Northampton  county  generally,  the  Brigade  Inspector 
to  his  report  the  copy  of  a  letter  from  the  Lieutenant-Colonel  of  the  first  regiment, 
rtt  "  that  the  same  spirit  prevails  in  almost  every  regiment ;  consequently,  under  the 
niJitia  system,  he  fears  the  quoa  of  his  brigade  will  not  be  completed." 
etter  referred  to  contains  the  following  language :  "  I  have  received  in  writing  of 
the  captains,  and  others  by  word,  on  the  5th  of  September,  1794,  who  inform  me 
Int  claes  of  all,  and  every  company,  were  met  on  purpose  to  turn  out  to  do  militia 
t  as  the  matter  is  that  they  are  called  to  fight  against  their  own  fellow-subjects  and 
at  Foit  Pitt,  on  account  df  the  excise  law,  which  people  in  that  part  are  very  much 
ind  will  not  submit  to  bo  under  the  same,  which  makes  much  disturbance  and  dis* 
oar  United  Slates— they  are  xx>t  willing  to  turn  out  But  whenever  called  upon  to 
inst  the  enemy  or  others  whatever,  they  were  willing  to  do  duty  as  then  the  matter 
oara.**    This  county  did  ikH  send  its  quota  into  the  field. 

at  the  intelligence  which  was  received  fiom  the  Commissioners,  continuing  to  render 
im  of  Government,  without  the  use  of  coercive  measures,  more  and  more  doubtfiil, 
■I  fi>r  military  operations  passing  rapidly  away,  and  an  ultimate  requisition  for  the 
r  the  militia  being  hourly  expected,  the  Governor  did  not  hesitate  to  conclude,  from 
Hants  above  stated,  as  well  as  fiom  other  general  sources  of  information,  that  a  striet 
»  to  the  forms  of  the  existing  militia  system  would  not  enable  him  to  furnish  that 
md  efficient  aid  to  enforce  obedience  to  the  laws,  which  he  conceived  all  the  prin- 
dmy,  policy  and  honour,  claimed  from  the  Government  of  Pennsylvania.  It  would 
ad,  have  been  consistent  with  his  ideas  of  the  executive  authority,  with  his  official 
r,  or  perhaps  with  his  personal  security,  to  deviate  from  those  forms,  until  their  in- 
iras  fairly  ascertained;  but  after  the  experiment  was  made,  he  thought  himself  jus- 
n  resorting  to  any  means  within  the  spirit  of  the  law,  lest  the  Commonwealth  should 
I  irrepaiable  injury.  Considering,  therefore,  that  the  nineteenth  section  of  the  Mili- 
laclares  *  that  it  shall  be  lawful  for  any  person  called  to  do  a  tour  of  duty,  to  find  a 
t  tabetitnte,'^  the  Governor  determined,  on  the  spirit  of  that  provision,  to  invite  the 
lo  supply  the  deficiency  in  the  regular  drafts  by  a  voluntary  enrollment  as  substi- 
kooordingly,  he  successively  convened  the  officers  of  the  militia  in  the  city  of  Phila- 
and  the  several  counties,  and  publicly  addressed  them  on  the  state  of  the  insurrec- 
l  the  necessity  of  an  immediate  patriotic  exertion. 

letermination  to  pursue  tliis  measure  was  communicated  to  the  General  Assembly, 
ovemor's  message  of  the  2d  of  September  (F.  I.)  ;  and  it  received  a  legislative  sane- 
the  act  that  was  passed  on  the  19th  of  the  same  month  (G.  I.).  The  necessity  of 
ung  it,  appeared  not  only  from  the  general  state  of  the  militia  under  the  requisition 
la  for  marching,  but  from  the  urgent  terms  of  the  call  for  the  immediate  march  of 
pik  On  the  0th  of  September  that  call  was  communicated  to  the  Governor  (d.  I.}. 
i  "  that  the  last  intelligence  from  the  western  counties  leaves  the  issue  of  measures 
micable  accommodation  so  very  doubtful,  and  the  season  for  military  operations  is 
away  so  fiut,  that  the  President,  with  great  reluctance,  finds  himself  under  the  ne- 
f  patting  in  motion,  witliout  further  delay,  all  the  militia  which  had  been  called  for." 
■led,  **  that  the  Governor  would  immediately  cause  the  quota  of  this  State  to  asscm- 
knd  it  concluded  with  declaring  that  **  the  President,  in  making  this  final  call,  enters 
bU  confidence,  that  Pennsylvania  will,  upon  an  occasion  which  so  immediately  afiects 
as  well  as  the  general  interests,  display  such  zeal  and  energy  as  shall  maintain  un- 
hor  character  for  discernment,  love  of  order  and  true  patriotism ;  and  that  the  part 
1  aet  is  of  peculiar  consequence  to  the  welfare  and  reputation  of  the  whole  Union." 
leth  of  September  another  letter  was  transmitted  from  tlie  War  Department,  repre- 
diat*' every  moment  brings  fresli  proofs  of  a  spirit  excessively  disseminated,  fatal  to 
iciples  of  good  order ;  tliat  disagreeable  s]rmptoms  had  appeared  in  the  two  most 
,  eonnties  of  Maryland,  &c. ;  that  everything  was  done  to  push  forward  the  Jersey 

0  Oariisle,  &c. ;  that  it  is  of  the  highest  moment  that  tlie  spreadings  of  so  mischievous 
riiould  be  checked  by  every  practicable  efibrt ;  and  tliut  the  President  is  convinced 

1  Governor  will  omit  nothing  that  can  contribute  to  this  desirable  end."     The  next 
i^t  a  repetition  of  the  solicitude  of  the  General  Government  for  the  march  of  the 

The  letter  states  that  **it  becomes  every  moment  more  and  more  urgent,  that  the 
between  the  Pennsylvania  and  Maryland  militia  at  Carlisle,  should  be  accelerated; 

fail  end,  that  the  corps  should  march  successively  as  fast  as  they  can  be  made  ready; 

▼emor  Howell,  of  New  Jersey,  was  in  motion  with  the  van  of  the  militia  of  that 
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treason  having  been  found  against  a  number  of  these,  a  venire  was 
issued  in  each  case*  for  summoning  a  jury  returnable  to  the  April 
term  1795;  and  to  each  writ  the  Marshal  returned  a  separate  panel 
containing  the  names  of  thirtj-siz  jurors  from  the  city  of  Philadelphisi 
fifteen  from  the  county  of  Delaware,  nine  from  the  county  of  Chester, 
and  twelve  from  each  county  in  which  the  treason  was  charged  to  have 
been  committed,  making  seventy-two  jurors  oh  each  panel,  iand  one 
hundred  and  eight  jurors  summoned  on  the  whole. 

The  act  of  Congress  (1  vol.  p.  112,  §  29)  having  directed  ^^that  any 
person  who  shall  be  accused  and  indicted  of  treason,  shall  have  a  copy 
of  the  indictment,  and  a  list  of  the  jury  and  witnesdea  to  be  product 
on  the  trial  for  proving  the  said  indictment,  mentioning  the  names  and 
places  of  abodes  of  such  witnesses  and  jurors,  delivered  unto  him  at 
.  least  three  entire  days  before  he  shall  be  tried  for  the  same,"  the  attor- 
ney of  the  district  had,  in  due  time,  delivered  l;o  the  several  prisoners 
copies  of  the  indictment,  of  the  panel  of  jurors,  and  of  the  list  of  wit- 
nesses; but  he  had  omitted  to  deliver  a  copy  of  the  caption  of  the 
indictment,  and  to  specify  the  occupations,  or  the  places  of  abode  of 
the  jurors  and  witnesses,  otherwise  than  by  mentioning  the  counties  in 
which  the  jurors  respectively  resided. 

On  this  state  of  facts,  Mr.  Lewis  suggested  the  following  exceptionfl^ 
which,  he  said,  were  not  so  much  designed  for  the  existing  cases,  as  to 
prevent  the  introduction  of  precedetits,  injurious  to  the  rights  and 
safety  of  posterity. 

1st.  That  the  Marshal  had  returned  a  greater  number  of  jurors  than 
the  law  authorized,  and  that  he  had  returned  a  several  panel  in  each 
case,  instead  of  one  general  panel  to  try  all  the  issues  at  this  court. 

By  the  act  of  Congress  (1  vol.  p.  67,  §  29)  it  is  declared,  that  "in 
all  cases  punishable  with  death,  that  trial  shall  be  had  in  the  conntj 

State ;  that  if  the  cavalry  and  infantry  of  Philadelphia  could  be  hastened  onward,  it  wookl 
be  particularly  desirable;  and  that  the  artillery  corps  should  be  taken  under  their  care,  with 
all  the  pieces  of  artillery  ready. 

On  the  20th  of  September  the  result  of  the  meetings  of  the  people  in  the  western  coon* 
ties  as  far  as  the  13th,  to  give  the  stipulated  test  of  their  submission  to  the  Govermneiit,wis 
announced  to  the  Governor  in  a  letter  from  the  War  Department;  according  to  which "H 
was  bec(»ne  the  more  indispensable  and  ui^ent  to  press  forward  the  forces  destined  to  act 
against  the  insurgents,  with  all  possible  activity  and  energy,  for  the  advanced  season  left  vo 
time  to  spare :  it  was  extremely  important  to  afibrd  speedy  protection  to  the  well  dispoied, 
and  to  prevent  the  preparation  and  accumulation  of  greater  means  of  resistance,  and  the  ex- 
tension of  combinations  to  abet  the  insurrection."    It  is  proper  here  to  recollect,  that  whila 
these  interesting  and  urgent  oommimications  were  received  from  the  General  Government, 
the  reports  of  the  brigade  inspectors  (dated  nearly  at  the  same  period)  were  calculated  n 
excite  the  most  painful  apprehensions  of  disappointment  and  defeat  in  every  attempt  to 
embody  our  quota  of  the  militia.     Under  such  inauspicious  circumstances,  theref(xe,  die 
Governor  commenced  his  tour  through  the  counties;  but  the  scene  quickly  changed.    For, 
according  to  the  representation  contained  in  his  last  address  to  the  Legislature,  **  as  aooo  u 
the  situation  of  our  country  was  truly  described  and  understood — the  daring  and  cruel  career 
of  the  malcontents — the  subversion  of  the  judicial  authority — the  failure  of  every  oonciliatoiX 
effort,  and  the  resulting  necessity  of  an  appeal  to  arms,  produced,  in  perfect  unison  with  the 
Governor's  anticipation,  one  common  sentiment  of  resentment,  one  common  determinatioa 
to  defend  the  peace  and  order  of  society,  against  the  machinations  of  licentiousness  and 
anarchy."    Still,  however,  the  critical  season  of  the  year,  with  respect  to  commercial  and 
agricultural  pursuits,  and  the  limited  period  for  assembling  the  troops,  made  it  impracticabto 
to  complete  the  quota  of  the  State :  a  circumstance  which  adds  to  the  proofs  that  demoDStiaM 
the  necessity  of  the  Governor's  personal  exertions. 

*  from  this  point  the  report  in  2  DaH  335  c<  sr^.  is  followed. 
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where  tlie  offence  is  committed,  or  vhere  that  cannot  be  done,  without 
great  inconvenience,  twelve  petit  jurors  at  least  shall  be  summoned  from 
thence.  And  jurors  in  all  cases  to  serve  in  the  courts  of  the  United 
States  shall  be  designated  by  lot,  or  otherwise,  in  each  State  respectively 
according  to  the  mode  of  forming  juries  therein  now  practised  so  far 
as  the  laws  of  the  same  shall  render  such  designation  practicable  by 
the  courts  or  marshals  of  the  United  States ;  and  the  jurors  shall  have 
the  same  qualifications  as  are  requisite  for  jurors  by  the  laws  of  the 
State  of  which  they  are  citizens,  to  serve  for  the  highest  courts  of  law 
of  such  State,  and  shall  be  returned  as  there  shall  be  occasion  for  them 
from  such  parts  of  the  district  from  time  to  time  as  the  court  shall  di- 
rect, 80  as  shall  be  most  favourable  to  an  impartial  trial,  and  so  as  not 
to  incur  an  unnecessary  expense,  or  unduly  to  burden  the*  citizens  of 
any  part  of  the  district  with  such  services. 

By  the  act  of  Pennsylvania  for  the  better  regulation  of  juries  (2 
vol.  p.  263,  §  4,  Dallas'  edit.)  it  is  declared,  "that  every  sheriff,  or  any 
officer,  to  whom  the  return  of  venire  facias  juratareSy  or  other  pro- 
cess^for  the  trial  of  causes  before  the  judges  of  Oyer  and  Terminer, 
General  Jail  Delivery,  and  Nisi  Prius  doth  belong,  shall,  upon  return 
thereof,  unless  in  cases  where  a  special  jury  shall  be  struck  by  rule  of 
court,  annex  a  panel  to  the  said  writ  containing  the  christian  and  sur- 
names, additions,  and  places  of  abode  of  a  competent  number  of  jurors, 
the  names  of  the  same  persons  to  be  inserted  in  the  panel  annexed  to 
every  such  writ,  for  the  trial  of  all  issues  in  civil  and  criminal  causes 
at  the  said  courts  in  each  respective  county,  which  number  of  jurors, 
m  any  county,  shall  not  be  less  than  forty-eight,  nor  more  than  sixty, 
without  the  direction  of  the  judge  or  judges  appointed  to  go  the  circuit, 
and  sit  as  judge  or  judges  of  Oyer  and  Terminer,  General  Jail  Deli- 
very, or  Nisi  Prius  in  such  county,  who  are  hereby  empowered  and  re- 
quired, if  he  or  they  see  cause,  by  order,  under  his  hand,  or  their  hands, 
to  direct  a  greater  number,  not  to  exceed  eighty,  &c. 

By  the  same  act,  (§  6,)  it  is  further  declared,  "that  the  Sheriff  of  the 
county  of  Philadelphia,  or  other  county,  where  the  Supreme  Court  of 
judicature  shall  be  holden,  or  other  officer  to  whom  the  return  of  the 
venire  facias  juratareSj  or  other  process  for  the  trial  of  causes  at  bar 
before  the  Justices  of  the  Supreme  Court,  doth  belong,  shall,  upon  re- 
turn thereof,  unless  in  cases  where  a  special  jury  shall  be  struck  by  rule 
of  Court,  annex  a  panel  to  the  said  writ,  containing  the  christian  and 
surnames,  additions  and  places  of  abode,  of  a  competent  number  of 
jurors,  the  names  of  the  same  persons  to  bo  inserted  in  the  panel  an- 
nexed to  every  such  writ,  for  the  trial  of  all  issues  to  be  tried  at  the 
bar  of  the  said  court  during  the  ensuing  term,  which  number  of  jurors 
shall  be  not  less  than  forty-eight,  nor  more  than  sixty,  &c. 

The  law  of  the  State  being  thus  made  the  rule  for  the  Federal 
Courts,  Mr.  Lewis  contended  that  in  no  case,  could  the  Marshal  be  au- 
thorized to  return  more  than  eighty  jurors;  that  the  power  of  extending 
the  panel  to  that  number  does  not  rest  in  the  Circuit  Court,  sitting  in 
its  ordinary  character,  as  the  act  only  vests  it  in  the  Courts  of  Oyer 
and  Terminer,  General  Jail  Delivery  and  Nisi  Prius;  but,  that,  in  the 
present  instance,  even  that  number,  and  without  the  order  of  the  Court, 
had  been  far  exceeded,  since  twelve  jurors  had  been  summoned  from 
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each  of  the  four  counties,  in  vhich  the  charges  were  laid,  and  sixty  had 
been  summoned  from  other  parts  of  the  State,  making  in  the  whole 
one  hundred  and  eight,  which  he  considered  an  unnecessary,  as  well  u 
an  expensive  and  oppressive  call  on  the  citizens.  He  insisted  that,  as 
different  charges  were  laid  in  the  four  counties,  forty-eisht  jurors  should 
have  been  summoned  from  them,  and  only  the  number  necessary  to 
complete  the  panel  of  sixty,  or  in  case  of  a  special  order,  the  panel 
of  eighty  might  be  summoned  from  any  other  part  of  the  State.  In 
England,  the  power  of  summoning  jurors  is  limited  to  forty-eight,  un« 
less  by  the  special  order  of  the  Justices  of  Oyer  and  Terminer  and 
General  Jail  Delivery.  Keyl  16.  The  act  of  Congress  does  not 
direct,  that  the  twelve  jurors  to  be  brought  from  the  county  where  the 
offence  was  committed,  shall  be  over  and  beyond  the  sixty  jurors, 
directed  by  the  State  law  to  be  summoned;  nor  does  it  permit  the  Mar- 
shal to  summon  the  jurors  whence  he  pleases,  without  uie  express  order 
of  the  Court. 

The  return  of  several  panels  for  the  trial  of  each  issue,  Mr.  Lewis 
deemed  to  be  equally  inconsistent  with  the  terms  and  policy  of  the  Penn** 
sylvania  law,  which  the  law  of  Congress  had  likewise  adopted.  Greet 
inconveniency  had  been  experienced  from  such  a  practice;  and  the 
State  Legislature,  as  a  reformation  in  the  system  of  jurisprudence  that 
previously  prevailed,  expressly  enacted,  that  the  panel  annexed  to  every 
writ  of  venire  facioB  juratores,  should  be  ^^for  the  trial  of  all  issues  to 
be  tried  at  the  bar  of  the  said  court,  during  the  said  term." 

2d.  That  a  copy  of  the  caption  of  the  indictments  as  well  as  a  copy 
of  the  indictments  themselves,  had  not  been  delivered  to  the  respective 
prisoners. 

The  caption  is  material,  for  it  must  state  the  judges  before  whom, 
the  Grand  Jury  by  whom,  the  time  when,  and  the  place  where  the 
indictment  was  presented.  For,  if  the  judges  sit  without  a  commis- 
sion, or  the  commission  has  expired;  if  the  grand  jury  was  composed 
of  a  number  less  than  twelve,  or  the  members  of  it  were  not  qualified 
according  to  law;  if  the  indictment  was  found  at  a  place  where  the 
court  was  not  authorized  to  sit,  or  at  a  time  when,  in  fact,  it  was  not 
sitting,  the  prisoner  is  entitled  to  take  advantage  of  the  defect,  and  he 
cannot  have  the  opportunity  of  doing  so,  unless  he  is  furnished  with  the 
caption  of  his  indictment.  On  the  same  principle  Foster  contends  for 
the  same  privilege;  and  declares  it  to  be  founded  on  the  constant  prac- 
tice, though  the  act  only  mentions  a  copy  of  the  indictment.  {Fa9i. 
Cro.  L.  229.)  And  Blackstone,  as  well  as  Foster,  shows  that  it  is  of 
importance  that  the  prisoner  should  receive  the  copy  before  arraign- 
ment, ''for  then  is  his  time  to  take  exceptions  to  the  indictment  by 
way  of  plea  or  demurrer."  (2  Hawk  c.  25,  §  118.)  In  reason,  and  in 
effect,  the  caption  is  part  of  the  indictment.  Whenever  it  becomes 
necessary  to  exemplify  the  indictment  the  caption  must  accompany  it; 
and  no  inference  drawn  from  the  practice  respecting  indictments  for 
other  offences  (where  the  caption  is  not  supplied  as  it  is  said  till  the 
record  is  finally  made  up)  can  be  applicable  to  the  present  question, 
since  in  no  other  case  but  treason  is  a  delivery  of  the  copy  of  the  in- 
dictment prescribed  as  a  preliminary  to  the  trial.  Nor  is  there  any 
essential  distinction  between  this  court  and  the  courts  to  which  the 
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tod  authorities  relate:  For  althongh  the  jurisdiction  of  the  court  is 
leertained  and  known,  the  constitutionality  of  the  commissions  of  the 
dges  who  compose  it;  the  legality  of  the  nnmber  and  qualification  of 
le  grand  jury  who  attend  it;  the  place  of  its  sessions  kCj  will  still 
ford  ample  materials  for  investigation  and  just  objection. 
8d.  The  lists  furnished  to  the  respective  prisoners,  do  not  contain  a 
[ffident  specification  of  the  addition  and  places  of  abode  of  the  jurors 
id  witnesses. 

By  the  act  of  Congress  (1  vol.  p.  67,  §  28)  as  well  as  the  act  of 
annsylvania  (2  vol.  p.  263)  the  specification  of  the  place  of  abode  of 
m  lurors,  is  prescribed ;  and  the  Pennsylvania  act  (which  is  adopted 
r  toe  other)  calls  likewise  for  the  addition  of  the  jurors.  It  is  true, 
lat  in  the  copy  of  the  panel  of  the  county  is  mentioned,  from  which 
le  jurors  respectively  are  summoned;  but  as  the  sheriS*  could  not  in 
ease  arising  under  the  State  jurisdiction,  summon  anv  citizens  as 
irors,  who  were  not  inhabitants  of  the  proper  county,  the  act,  when 
requires  a  specification  of  the  place  of  aoode,  cannot  surely  be  satis- 
si  by  mentioning  the  county.  The  express  relation  between  the  State 
od  Federal  laws  on  the  subject  demands  an  analogous  conclusion,  in  a 
IBS  arising  under  the  jurisdiction  of  the  general  government;  and  the 
leneral  reasons  for  furnishing  such  information  to  prisoners,  acquire 
^t  additional  force,  from  a  consideration  of  the  distance  between  the 
^hee  of  trial,  and  the  place  where  the  offence  is  charged  to  have  been 
wmmitted. 

In  answer  to  these  exceptions,  Mr.  Bradford  (the  attorney  general  of 
ike  United  States)  and  Mr.  Bawle  (the  attorney  of  the  district)  premised, 
thtt  they  were  also  impressed  with  the  propriety  and  necessity  of  estab- 
fiihing  sound  and  permanent  principles^  on  this  first  discussion  of  the 
doctrine  of  treason,  as  it  applied  to  the  existing  Constitution  of  the 
United  States.    But  they  contended, 

Ist  That  the  exception  to  the  number  of  jurors  returned,  and  to  the 
node  of  returning  separate  panels,  ought  not  to  be  allowed. 

They  observed,  that  the  leading  question  on  this  point,  called  for  a 
dedsion,  whether,  when  a  Federal  Court  was  referred  by  an  act  of 
Congress  to  State  regulations  for  its  government,  the  State  law,  in  its 
itrict  words,  or  in  the  practice  under  it,  should  furnish  the  rule?  But, 
enen  from  the  context  of  the  judicial  act  of  Congress,  an  intention  can- 
not reasonably  be  inferred,  to  incorporate  all  the  provisions  of  the 
Pennsylvania  Act  relating  to  jurors,  into  the  practice  of  the  Federal 
^onrts. 

The  reference  to  the  State  laws,  respects  only  the  mode  of  designat- 
ig  the  jury  by  lot,  or  otherwise,  and  the  qualification  of  the  jurors ;  it 
oes  not  respect  the  number  to  be  returned  on  the  panel,  which  is  still 
sft  (under  the  power  of  framing  writs  suited  to  the  exigency  of  every 
ise,  1  vol.  p.  68,)  in  the  discretion  of  the  Court,  to  be  prescribed  by 
mire,  or  at  a  common  law.  But  the  Pennsylvania  Act,  without  ad- 
litting  such  a  distinction,  must  produce  the  greatest  embarrassment, 
)r  it  prescribes  a  different  number  of  jurors  to  be  returned  to  different 
)arts,  and  there  is  nothing  in  the  act  of  Congress  to  determine  which 
umber  shall  be  adopted  here. 

The  act  of  Pennsylvania,  however,  had  obviously  an  economical  ob« 
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ject  in  view,  when  it  limited  the  number  of  jnrora'to  sixty,  as  a  com- 
pensation was  originally  allowed  for  their  attendance,  thoagh  it  has 
since  been  repealed,  2  vol.  DalL  edit*j  p.  268,  and  the  practice  of  the 
Supreme  Court,  it  is  believed  changed  in  consequence  of  the  repeal 
But  even  taking  the  act  of  Pennsylvania  as  an  indispensable  rule,  it  is 
substantially  complied  with.  The  act  of  Congress  introduced  a  par- 
ticular regulation  for  the  trial  of  offenders,  which  required  that  twel?e 
jurors  should  be  taken  from  the  county  where  the  offence  is  charged  to 
have  been  committed;  and  this  is  done.  The  act  of  Pennsylvania  au- 
thorized sixty  jurors  to  be  summoned;  and  in  addition  to  the  twelve 
from  the  proper  county,  the  Marshal  has  accordingly  summoned  sixty 
from  the  State  at  large.  To  each  venire  there  are  no  more  than  seventy* 
two  jurors  tetumed. 

The  return  of  a  separate  panel  in  each  case  is^  likewise,  perfectly 
consistent  with  law,  practice,  and  public  conveniency«     The  indictments 
depending  are  all  separate;. none  of  them  are  joint.    The  exception, 
however,  if  it  is  at  all  available,  goes  to  the  venire,  and  not  to  the 
panel ;  for  the  latter  is  in  strict  conformity  to  the  former.     After  the 
Court  has  prescribed  that  twelve  of  the  jurors  shall  be  brought  from  the 
proper  county,  the  Marshal  has  a  legal  direction  to  biin?  the  rest  from 
any  part  of  the  district  that  he  pleases.     The  Court  will  not,  and  can- 
not,  interfere  with  the  exercise  of  that  power,  unless  it  becomes  neces- 
sary, in  order  to  obtain  an  impartial  jury.     There  must  be  as  many 
panels  as  there  are  counties,  in  which  offences  are  charged  to  have 
been  committed;  and  if  twelve  jurors  are  taken  from  the  proper  county 
for  each  case,  there  can  be  no  legal  ground  to  object  that  the  same 
sixty,  to  complete  the  panel  of  seventy-two,  are  returned  to  all  the 
cases.     But  the  adverse  doctrine  would  require  the  jurors  to  be  brought 
from  every  county  in  which  the  offence  is  charged.     Suppose,  there- 
fore, five  counties  involved,  sixty  jurors  would,  of  course,  be  returned 
from  them;  and  if  the  Court  (as  it  has  been  contended)  cannot  increase 
that  number,  then  a  pirate,  or  any  other  felon,  charged  with  an  offence 
committed  out  of  those  counties,  could  not  be  brought  to  trial  at  the 
same  term. 

2d.  That  it  is  not  necessary,  nor  is  it  material,  to  furnish  the  prisoner 
with  a  copy  of  the  caption,  as  well  as  of  the  indictment. 

The  act  of  Congress  must  be  presumed  to  have  been  passed  with  % 
full  knowledge  of  the  State  law;  and  by  the  State  law,  evinced  and 
supported  by  a  constant  practice,  nothing  more  than  a  copy  of  the  in-      ^ 
dictment  was  required.     1  DalL  Rep.  33.     Sufficieni;  appears  on  the     ; 
indictment  to  show,  what  it  is  incumbent  on  the  prosecutor  to  show,     j 
The  case  referred  to  in  FosL  p.  229,  was  that  of  a  special  Court,  where    J 
a  caption  is  undoubtedly  necessary ;  and  the  distinction  is  expressly  so 
taken.     Fast.  II. ;  2  Hawk.  c.  25,  §  126. 

[Patterson,  Justice.  The  cases  of  Special  Courts,  or  of  Inferior 
Courts,  held  by  charter,  &c.,  can  furnish  no  analogy  for  this  Courts 
which  is  a  Court  of  original  and  permanent  jurisdiction.  The  proceed- 
ings in  the  King's  Bench  can  alone  be  applicable.] 

3d.  That  the  addition  of  the  jurors  and  witnesses,  as  to  the  place  of 
abode,  is  sufficient ;  but  if  the  Court  think  otherwise,  time  will  be  al- 
lowed to  amend  it.    The  act  of  Congress,  however,  does  not  require  a 
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ion  of  the  occupation  of  the  jurors  and  witnesses,  but  only  of 
nea  and  places  of  abode ;  and  it  cannot  be  controlled  by  the 
of  the  State  act,  which  is  in  that  respect  different;  but  must 
d  substantive  and  independent. 

»  18th  of  May,  the  iudges  of  the  Court  delivered  their  opinions 
lowing  effect.         ^ 

,  Justice : — I  have  considered  the  objections  made  to  the  pa- 
do  not  conceive  these  objections  relevant. 
igh,  in  ordinary  cases,  it  would  be  well  to  accommodate  our 
mth  that  of  the  State^  yet  the  Judiciary  of  the  United  States 
»t  be  fettered  and  controlled  in  its  operations,  by  a  strict  ad- 
to  State  regulations  and  practice,  but  I  see  not,  that  in  a 
ew  and  construction  of  the  laws  of  the  United  States,  on  this 
»  rigid  adherence  to  all  the  local  and  economical  regulations  of 
^  is  directed  or  necessary.  It  should  seem,  that  the  most 
eference  was  had  to  the  designation  and  qualification  of  jurors, 
4>  the  exact  numbers  of  which  the  panel  should  consist.  The 
«  of  a  State  have  in  their  consideration  a  variety  of  local 
lents,  which  cannot  be  adapted  to  the  more  expanded  policy  of 
a.  It  never  could  have  been  in  the  contemplation  of  Con- 
any  reference  to  State  regulations,  to  defeat  tne  operation  of 
yntl  laws.  Now,  there  are  cases,  which  have  been  stated,  in 
ae  of  the  criminal  laws  of  the  United  States  may  be  rendered 
mble  by  an  adherence  to  the  rule  of  numbers  prescribed  as  to 
criminal  cases,  by  the  State  law;  and,  especially,  if  there  must 
16  panel  as  has  been  contended.  Yet,  the  most  substantial 
ly  to  wit,  the  qualifications  of  jurors  and  mode  of  selection, 
dhered  to.  As  to  the  clause  in  the  law  of  the  United  States, 
that  "the  laws  of  the  States  (with  great  exceptions)  shall 
led  as  rules  of  decision,  in  trials  at  common  law,  in  the  Courts 
iited  States,"  I  do  not  think  it  applies  to  the  case  before  us. 
3  arguments  founded  on  the  inconveniences  to  the  defendants, 
case  particularly  any  such  exist  (of  which  I  much  doubt),  weigh 
hen  set  against  the  delays  and  obstructions  which  the  objection 
row  in  the  way  of  the  execution  of  the  laws  of  the  nation. 
son.  Justice :  The  objections  that  have  been  suggested  on  this 
are  principally  founded  on  the  29th  section  of  the  judicial  act 
ess,  which  refers  the  Federal  Courts  to  the  State  laws,  for  cer- 
lations  respecting  juries.  But  the  words  of  this  reference  are 
»tricted  to  the  mode  of  designating  the  jury  by  lot,  or  other- 
1  to  the  qualifications  which  arc  requisite  for  jurors,  according 
fB  and  practice  of  the  respective  States.  Since,  therefore,  the 
>ngress  does  not  itself  fix  the  number  of  jurors,  nor  expressly 
f  State  rule  for  the  purpose,  it  is  a  necessary  consequence,  that 
ct  must  depend  on  the  common  law;  and  by  the  common  law, 
t  may  direct  any  number  of  jurors  to  bo  summoned,  on  a  con- 
1  of  all  the  circumstances  under  wliich  the  Venire  is  issued. 
9  instances,  indeed,  where  five  juries  have  been  summoned  upon 
r  High  Treason,  in  order  that  after  the  allowance  of  the  legal 
s,  a  competent  number  might  still  be  insured.  In  the  present 
the  precept  requires  the  Marshal  to  return  at  least  forty-eight 


172  TEULS  07  THB  WS8TBBN  XNBUBaBHTS. 

jurors;  and  he  has  not  in  my  opinion  been  guilty  of  any  excess  in  tlie 
exercise  of  that  discretion  for  returning  a  greater  number,  with  whick 
he  is  legally  invested. 

Neither  is  the  mode  of  making  his  return  justly  exceptionable.  As 
the  act  of  Congress  directs  that  twelve  jurors  shall  be  summoned  from 
the  county  in  which  the  offence  was  IRnmitted,  I  cannot  conceiTe 
any  more  proper,  or  more  legal  way  of  proceeding,  than  by  issuing  i 
venire  in  each  case ;  and  then  there  must  of  s^ourse  be  a  separate  pa* 
nel  returned,  in  conformity  to  every  writ. 

Thus,  likewise,  the  act  of  Congress  and  the  State  act  have  been  re* 
conciled,  Srud  both  put  into  operation ;  twelve  jurors  being  returned  in 
pursuance  of  the  former,  and  sixty  jurors  being  returned  in  pursuance 
of  the  latter  law. 

With  respect  to  the  objection,  that  a  copy  of  the  caption  of  the  in- 
dictment has  not  been  furnished  to  the  prisoners,  it  may  be  observedi 
that,  although  the  practice  of  Pennsylvania  has  been  different,  yet,  tiie 
caption  and  the  indictment  seem  naturally  to  form  but  one  instrument;- 
and  copies  of  both  should,  therefore,  be  delivered  under  .tiie  provisioiii 
of  the  act  of  Congress,  there  can  be  little  inconveniency  in  adopting 
this  rule;  and  it  is  calculated  to  avoid  much  difficulty  and  controversy. 

The  objection,  that  the  place  of  abode  of  the  jurors  and  witnesses 
has  not  been  sufficiently  designated,  in  the  lists  furnished  to  the  prison* 
ers,  is,  likewise,  in  our  opinion  a  valid  one.  The  object  of  the  law  was 
to  enable  the  party  accused,  to  prepare  for  his  defence,  and  to  identify 
the  jurors  who  were  to  try,  and  the  witnesses  who  were  to  prove,  the 
indictment  against  him.  it  is  contrary  to  the  spirit  and  intent  of  such 
a  provision,  that  the  whole  range  of  the  State,  or  of  a  county,  should 
be  allowed,  as  descriptive  of  a  place  of  abode;  and  it  is  the  duty  of  the 
judges  so  to  mould  the  practice  and  construction  of  statutes,  as  to  reni&t 
them  reasonable  and  just.  With  regard  to  the  place,  therefore,  we 
think  the  townships  in  which  the  jurors  and  witnesses  respectively  re- 
side, should  be  specified;  but  the  act  of  Congress  does  not  requires 
specification  of  their  occupations,  and  the  niceties  of  the  State  act  art 
not,  in  that  respect,  incorporated  into  the  Federal  system. 

In  consequence  of  this  decision,  the  trials  were  suspended,  in  order 
to  give  the  Attorney  of  the  District  the  three  days  required  by  the  act 
of  Congress  for  delivering  to  the  prisoners  amended  copies  of^  the 
caption  and  indictment,  and  of  the  lists  of  jurors  and  witnesses. 


THE  UNITED  STATES  vs.  STEWART. 

THE  SAME  V8.  WEIGHT. 

These  prisoners  being  brought  to  the  bar,  on  separate  charges  of 
High  Treason,  Mr.  Lewis  read  their  depositions,  stating  the  absence  ef 
material  witnesses  in  both  cases,  and  moved  to  postpone  the  trials  tiA 
an  opportunity  was  given  to  procure  the  attendance  of  those  witnesses 
from  the  western  counties.  He  urged  the  general  inconveniency  of  i 
commitment  and  trial  at  so  great  a  distance  from  the  scene  of  the  criminal 
transaction;  the  friendless  situation  of  the  prisoners,  and  the  povertj 


general  inclination  ol  the  judges,  ^or  coald  there  be  anjr  pre- 
a  for  trial  ontil  the  charee  was  knovn,  and  the  names  of  the 
wt  vho  were  to  prove  the  indictments.  By  the  practice  under 
natitutioD  and  laws  of  PeDUsylvania,  (and  the  case  is  the  same 
R  defendant  cannot  have  compulsory  process  to  bring  in  his  wit- 
before  he  has  sworn  that  tfaej  are  material;  and  he  cannot  so 
taH  he  knows  the  charge  and  the  witnesses  that  sapport  it.  It 
itial  to  the  administration  of  justice,  and  to  the  feelings  of  hn- 
y  that  the  defendants  should  have  time  to  investigate  tbe  charac- 
witaessefl,  and  to  bring  proois  in  contradiction  to  the  accusation. 
,  flTcn  in  England,  where  the  counties  are  generallv  smaller  than 
eooDtrf ,  a  period  of  ten  days  is  allowed  between  the  time  of  for- 
;  liflta  of  tbe  iritnesses  and  jurors,  and  the  time  of  trial.  7  Ann. 
4  BL  Com.  345 ;  and,  although  the  act  of  Gonn'ess  (1  vol,  p. 
29]  only  says,  that  copies  of  the  indictment  and  a  list  of  the 
id  witnesses  i^iall  be  delivered  to  the  prisoner,  "at  least  three 
days  before  he  shall  be  tried,"  yet  it  most  certainly  be  the  inten- 
the  legislature  to  afford  an  opportunity  to  canvass  the  characters 
witnesses,  or  the  provision  would  be  nugatory;  that  opportunity 
b»  deemed  to  commence  till  he  knows  their  names,  and  it  can- 
deemed  to  be  complete,  unless  he  has  had  time  to  send  forinforma- 
■  the  places  in  which  they  reside.  The  Court  will,  therefore, 
»  »  discretion  as  to  the  length  of  time  to  be  allowed,  in  propor- 
the  distance,  and  conformably  to  the  case  in  Foat.  1 ;  the  time 
red  for  preparation,  will  be  subsequent  to  the  delivery  of  the 
r  tlie  indictment,  and  the  lists  of  witnesses. 
Rftwle  (attorney  for  the  district)  premised,  that  an  acquiescence  in 
Ment  motion  would,  probably,  put  off  the  trial  for  the  term.  He 
that  the  prisoners  must  long  ago  have  kuown  the  nature  of  the 
,  and  the  proofs  necessary  to  their  defence;  and  ought  to  have 
m  earlier  application  for  the  aid  of  the  court  to  procure  their 
les.  Due  diligence  has  not  been  nsed,  nor,  indeed,  is  it  so  stated 
affidavits;  and  it  is  not  only  necessary  to  satisfy  the  court  that 
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was  disclosed  to  show,  that  the  indictments  wonld  be  pre^nted  in 
Philadelphia;  and  it  was  a  mere  speculation  afterwards  to  suppose  thai 
another  place  would  be  appointed  for  the  trials,  particularly  as  all  tho 
jurors  and  witnesses  had  actually  been  summoned. 

By  the 'Court: — The  only  argument  of  weight  in  support  of  the  pre- 
sent motion,  is  that  which  relates  to  the  period  of  furnishing  the  pti- 
soners  with  the  names  of  the  witnesses;  but  it  is  of  itself  conclusiYe; 
for,  unless  an  opportunity  were  afterwards  given  to  investigate  the 
characters,  and  trace  the  conduct  of  the  witnesses,  it  would  be  nuga- 
tory and  delusive  to  furnish  the  list  of  their  names.  The  act  directs 
notice  to  be  given;  this  must  be  intended  for  the  purpose  alluded  to, 
and,  for  the  attainment  of  that  purpose,  time  is  undoubtedly  necessary. 

It  must,  therefore,  be  considered  as  a  rule  in  this  case,  and  in  idl 
other  cases  of  a  similar  nature,  that  a  reasonable  time  shall  be  allowed 
after  a  list  of  the  names  of  the  witnesses  is  furnished  to  the  prisoners, 
for  the  purpose  of  bringing  testimony  from  the  counties  in  which  those 
witnesses  live. 

The  trials  of  Stewart  and  Wright  were  accordingly  postponed;  and 
it  was  then  agreed  that  they  shomd  not  be  brought  on  till  the  trial  of 
the  other  prisoners  who  were  ready  for  trial  was  concluded ;  but  so 
much  time  was  consumed  in  this  previous  business,  that  the  judge  de- 
clared they  could  not  longer  protract  the  sitting  of  the  court  on  account 
of  other  circuits,  and  therefore  directed  the  cases  of  Stewart  and  Wright 
to  be  continued  generally  till  the  next  term.  It  appeared,  however, 
that  on  the  preceding  day,  Mr.  Lewis  had  informed  the  attorney  for  the 
district,  that  he  would  proceed  to  trial  in  the  case  of  Stewart,  with  the 
testimony  already  in  his  possession,  though  he  expected  other  witnesses; 
and  on  this  ground,  as  the  court  was  about  to  break  up,  he  moved  that 
Stewart  should  be  admitted  to  bail. 

But,  by  the  Court: — It  was  Stewart's  own  fault,  not  the  fault  of  tho 
prosecutor,  that  the  trial  was  postponed.  He  has  now  the  same  wit- 
nesses that  he  had  at  the  time  of  the  postponement ;  but  the  judges 
cannot,  consistently  with  their  other  duties,  enter  on  the  trial.  It  is 
true,  that  we  have  established  it  as  a  principle,  that  no  laches  should  be 
imputed  to  the  prisoner,  for  taking  time  to  send  into  the  counties  where 
the  witnesses  for  the  prosecution  reside,  after  he  has  received  notice  of 
their  names,  but  that  is  not  the  case  at  present.  Stewart  has  no  claim 
upon  the  legal  discretion  of  the  Court ;  and,  indeed,  the  circumstances 
must  be  very  strong,  which  will,  at  any  time,  induce  us  to  admit  a  per- 
son to  bail,  who  stands  charged  with  High  Treason. 


THE  UNITED  STATES  vs.  PORTER. 

Indictment  for  High  Treason,  committed  in  the  county  of  Alleghany, 
in  the  State  of  Pennsylvania,  by  levying  war  against  the  United  States. 
After  a  long  examination  of  witnesses,  it  was  discovered,  that  the  de- 
fendant, though  he  was  at  Couche's  Fort,  had  taken  no  part  in  the 
insurrection,  that,  in  fact,  he  was  not  the  person,  liable  to  the  charge, 
but  another  person  of  the  same  name;  and  thereupon  the  jury,  by 
direction  of  the  Court,  found  a  verdict  of  Not  Guilty. 


THE  UNITED  STATES  vb.  VIGOL. 

tment  for  High  Treason,  in  levying  war  against  the  United 
The  prisoner  iraa  one  of  the  most  active  insorgenta  in  the 
I  coontieB  of  Fenmylvania,  and  had  accompanied  the  armed 
rho  attacked  the  house  of  the  excise  officer  (Reigan's)  in  West- 
.d  with  gnnSjdmms,  &c.,  insisted  upon  his  surrendering  his  official 
•nd  extorted  an  oath  from  him,  that  he  would  never  act  again  in 
mtion  of  the  excise  law.  The  same  party  then  proceeded  to 
H  of  Wells,  the  excise  officer,  in  Fayette  county,  swearing  that 
M  law  should  never  be  carried  into  effect,  and  that  they  would 
Wells  and  bis  bouse.  On  their  arrival,  Wells  had  fled,  and 
jd  himself;  whereupon  they  ransacked  the  house,  burned  it,  with 
ontents,  including  the  public  hooks  and  papers,  and  afterwards 
■ing  Wells,  seised,  imprisoned,  and  compelled  him  to  swear  that 
d  never  act  again  as  excise  officer.  Witnesses  were  likewise 
id  to  establish  that  the  general  combination  and  scope  of  the 
ttion,  mre  to  prevent  the  execution  of  the  excise  law  by  force; 
the  course  of  the  evidence,  the  duress  of  the  Marshal  of  the 
the  assembling  at  Couche's,  the  burning  of  General  Neville's 
ke.,  irere  prominent  featores. 

D  qaestion  of  law  arose  upon  the  trial,  but  the  case  rested  en- 
n  B  proof  of  the  overt  acts  by  two  witnesses,  Mr.  Levy  and  Mr. 
'or  tae  defendant,  and  the  Attorney  of  the  District,  agreed  with- 
Bnent,  to  submit  to  the  decision  of  the  jury,  under  the  charge 
JoDit,  which  was  delivered  to  the  following  effect. 
non,  Justice: — The  first  point  for  consideration,  is  the  evidence, 
liu  been  given  to  establish  the  case  stated  in  the  indictment;  the 
ptunt  turns  upon  the  criminal  intention  of  the  party;  and  from 
nnts  (the  evidence  and  intention)  the  law  arises. 

rapect  to  the  evidence,  the  current  runs  one  way.     It  har- 
I  in  ill  its  parts.     It  proves  that  the  prisoner  was  a  member  of 

t«   wlui  snnf  tYi  Relimn'a  tinnat^    And  s.ft.r>rwiirrla  tf,  t.hn  hnnan  nf 
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and  void,  in  effect,  an  act  of  Congress,  constituted  the  apparent,  the 
avowed  object  of  the  insurrection,  and  of  the  outrages  which  the  prisoner 
assisted  to  commit. 

Combining  these  fskcts,  and  this  design,  the  crime  of  High  Treason 
is  consummate  in  the  contemplation  of  the  Constitution  and  law  of  the 
United  States. 

The  counsel  for  the  prisoner  have  Endeavoured,  in  the  course  of  t 
faithful  discharge  of  their  duty,  to  extract  from  the  witnesses  some  tes* 
timony,  which  might  justify  a  defence  upon  the  ground  of  duress  and 
terror,  but  in  this  they  have  failed,  for  the  whole  scene  exhibits  a  dis- 
erace^l  unanimity;  and,  with  regard  to  the  prisoner,  he  can  only  be 
distinguished  for  a  guilty  pre-eminence  in  zeal  and  activity.  It  may 
not,  however,  be  useless  on  this  occasion,  to  observe,  that  the  fetr, 
which  the  law  recognizes  as  an  excuse  for  the  perpetration  of  an  offence, 
must  proceed  from  an  immediate  and  actual  danger,  threatening  Ha 
very  Ufe  of  the  party.  The  apprehension  of  any  loss  of  property,  bj 
waste  or  fire;  or  even  an  apprehension  of  a  slighter  remote  injury  to 
the  person,  furnish  no  excuse.  If,  indeed,  such  circumstances  cooU 
avail,  it  would  be  in  the  power  of  every  crafty  leader  of  tumults  and 
rebellions  to  indemnify  his  followers,  by  uttering  previous  menaoei; 
an  avenue  would  be  forever  open  for  the  escape  of  unsuccessful  guilt; 
and  the  whole  fabric  of  society  must  inevitably,  be  laid  prostrate. 

A  technical  objection  has,  also,  been  suggested  in  favour  of  the  pii- 
soner.  It  is  said,  that  the  offence  is  not  proved  to  have  been  committed 
on  the  day,  nor  the  number  of  the  insurgent  party  to  be  so  great  tf 
the  indictment  states.  But  both  these  exceptions,  even  if  well  founded 
in  fact,  are  immaterial  in  point  of  law.  The  csime  is  proved,  and  hid 
to  have  been  committed,  before  the  charge  was  presented;  and  whether 
it  was  committed  by  one  hundred,  or  five  hundred,  cannot  alter  the 
guilt  of  the  defendant.  If,  however,  the  jury  entertains  any  doubt 
upon  the  matter,  they  may  find  it  specially.     Verdict  guUty,* 
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Indictment  for  High  Treason  for  levying  war  against  the  United 
States.  It  was  alleged  that  the  prisoner  was  one  of  the  party  assem- 
bled at  Gouche*s  Fort  armed ;  that  he  proceeded  thence  to  Genenl 
Neville's  and  assisted  at  the  burning  of  the  General's  house,  that  he 
attended  with  great  zeal  at  the  meeting  of  Braddock's  Field,  and  that  on 
the  day  prescribed  for  signing  a  submission  to  the  government  he  wii 
intoxicated,  refused  to  sign  himself,  and  was  active  in  dissuading  othen 

*  The  court  having  waited  about  an  hour  for  the  jury  (till  half  past  ten  o^cIock  at  nigbl) 
adjourned  till  1 1  O'clock  the  next  morning.  Just  aAer  the  adjournment  took  plaoe,  the  ysij  !•* 
quested  to  see  Foster's  Crown  Law  and  the  Acts  of  Congress,  which,  by  coaient,  were  aooonfr 
ingly  sent  to  them.  I  am  told  (says  Mr.  Dallas)  that  they  remained  together  till  between  three 
and  four  o'clock  in  the  morning,  when  they  wrote,  signed,  and  sealed  up  their  Terdict  andai^ 
journed.  On  the  next  morning  (the  23d  of  May,  1795)  they  appeared  at  the  bar ;  and,  beu| 
called  over,  offered  the  written  verdict,  sealed  up,  to  the  clerk.  But  the  court  said  that  ih* 
paper  could  not  be  received.  The  foreman  then  pronounced  the  verdict,  viva  voce,  and  ifUR 
offered  the  written  verdict;  but  the  court  repeated,  **  we  cannot  open, or  receive  iC  NothiBC 
was  said  publicly  of  the  jury's  having  adjourned.    The  defendant  was  eventually  paidooML 
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Tom  signing.  The  circumstance  of  the  prisoners  hcing  at  Couche*8 
118  proved  by  a  number  of  witnesses;  his  being  at  Braddock's  Field 
)7  one  witness,  and  his  own  confession ;  but  there  was  only  one  positive 
fitness  to  the  fact  of  his  having  been  to  the  burning  of  General  Ne- 
iille*s  house,  though  a  second  witness  said  'Mt  ran  in  his  head  that  he 
lad  seen  him  there,"  and  a  third  declared  he  had  passed  him  on  the 
■arch  thither.  The  scope  of  the  testimony  as  it  respected  the  general 
kbject  of  the  insurrection,  and  as  it  particularly  applied  to  the  prisoner, 
nil  be  found  sufficiently  stated  in  the  course  of  the  arguments  and 
sharge. 

The  attorney  of  the  district  (Mr.  Rawle)  having  closed  the  evidence, 
proceeded  to  state  the  law,  in  support  of  the  prosecution.  So  frequently 
md  fully  has  the  offence  of  levying  war  against  the  government  been 
lefined,  that  a  doubt  can  be  hardly  raised  upon  the  subject.  Kings,  it 
s  tme,  have  endeavoured  to  augment  the  number,  and  to  perplex  the 
lescriptions  of  treasons,  as  an  instrument  to  enlarge  their  powers,  and 
10  oppress  their  subjects;  but  in  republics,  and  particularly  in  the 
imericao  Republic,  the  crime  of  treason  is  naturally  reduced  to  a  sin- 
^e  bead,  which  divides  itself  into  these  constitutional  propositions. 
Ist.  Levying  war  against  the  government ;  and  2d.  Adhering  to  its 
memies  and  giving  them  aid  and  comfort.  In  other  words,  exciting 
JBternal,  or  waging  external  war  against  the  State.  The  second  branch 
if  the  crime,  thus  designated,  renders  it  unlawful  and  treasonable  for 
■ly  citizen  to  adhere  to  a  foreign  public  enemy,  whether  assailing  the 
frontiers,  or  penetrating  into  the  heart  of  our  country.  But  while  such 
i  eo-operation  endangers  the  success  and  prosperity  of  the  community, 
the  effects  of  domestic  insurrection  (which  the  first  branch  of  the  divi- 
Bon  eontemplates)  strike  at  the  root  of  its  existence;  and,  in  free 
eonntries  above  all,  must  be  prevented,  or  corrected  by  the  most  vigi- 
lant and  efficient  sanctions  of  the  law. 

What  constitutes  a  levying  of  war,  however,  must  be  the  same  in 
technical  interpretation,  whether  committed  under  a  republican  or  a 
regal  form  of  government,  since  either  institution  may  be  assailed 
ind  subverted  by  the  same  means.  Hence  we  are  enabled  in  the  first 
rt»ge  of  our  own  experience,  to  acquire  precise  and  satisfactory  ideas 
Bpon  the  subject,  from  the  matured  experience  of  another  government, 
vhich  has  employed  the  same  language  to  describe  the  olFence,  and  is 
guided  by  the  same  rules  of  judicial  exposition.  By  the  English 
Mthorities  it  is  uniformly  and  clearly  declared,  that  raising  a  body  of 
Ben  to  obtain  by  intimidation  or  violence  the  repeal  of  a  law,  or  to 
ippose  and  prevent  by  force  or  terror  the  execution  of  the  law,  is  an 
\ct  of  levying  war.  Dmig.  570.  Again;  an  insurrection  with  an 
iToved  design  to  suppress  public  offices,  is  an  act  of  levying  war,  and, 
dthough  a  bare  conspiracy  to  levy  war  may  not  amount  to  that  species 
>f  treason;  yet,  if  any  of  the  conspirators  actually  levy  war,  it  is 
leason  in  all  the  persons  that  conspired;  and  in  Fast.  218,  it  is  even 
ud  down,  that  an  assembly  armed  and  arrayed  in  a  warlike  manner 
bra  treasonable  purpose  is  bellum  hvatuvi^  though  not  bellum per- 
%$9um.  Those,  likewise,  who  join  afterwards,  though  not  concerned 
It  first  in  the  plot,  are  as  guilty  as  the  original  conspirators;  for  in 
reason  all  are  principals,  and  whenever  a  lawless  meeting  is  convened, 
12 
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whether  it  shall  be  treated  as  riot  or  treason,  will  depend  on  the  quo 
animo.  4  Bl  Com.  81.  1  Hale  P.  Q.  133,  4.  Fost.  213,  210,  215, 
218.  1  Hawk.  P.  0.  37.  4  Bl  Com.  35.  1  Hal  P.  C.  440.  8  St. 
Tr.  247.     2  St.  Tr.  586,  7.     Keil  19.     3  Imt.  9. 

The  evidence,  unfortunately,  leaves  no  room  for  excuse  or  extenoft- 
tion,  in  the  application  of  the  law  to  the  prisoners'  cases.  The  general 
and  avowed  object  of  the  conspiracy  at  Couche's  Fort,  was  to  suppress 
the  offices  of  excise  in  the  Fourth  Survey.  As  an  important  measure  for 
that  purpose,  it  was  agreed  to  go  to  Gen.  Neville's  house^  and  to  compel 
him  to  surrender  his  office  and  official  papers.  Some  of  the  persons 
who  were  at  Couche's  Fort,  went  accordingly,  to  General  Neville's  and 
terminated  a  course  of  lawless  and  outrageous  proceedings,  by  burning 
his  house.  The  prisoner  is  proved  by  four  witnesses  to  have  been  at 
Couchc's  Fort;  and  so  far  from  opposing  the  expedition  to  General  Ne- 
ville's, he  offered  himself  to  reconnoitre.  Being  thus  originally  combined 
with  the  conspirators,  in  a  treasonable  purpose,  to  levy  war,  it  was  un- 
necessary that  the  purpose  should  be  afterwards  executed,  in  order  to 
convict  them  all  of  treason,  and  much  less  is  it  necessary  to  his  convic- 
tion, that  he  should  have  been  present  at  the  burning  of  General  Ne- 
ville's house,  which  was  the  consummation  of  their  plot,  or  that  the 
burning  should  be  proved  by  two  witnesses.  But  he  is,  likewise,  dis- 
covered, by  one  of  the  witnesses  at  least,  within  a  few  rods  of  the 
General's,  at  the  moipent  of  the  conflagration,  and  he  is  seen  marching 
in  the  cavalcade,  which  escorted  the  dead  body  of  their  leader,  in 
melancholy  triumph,  from  the  scene  of  action  to  Barclay's  house.  It 
is  not  necessary  to  consider  the  meeting  at  Braddock's  Field,  as  an  ind^ 
pendent  treason,  though  the  avowed  intention  was  to  attack  the  garri- 
son at  Pittsburg,  and  to  expel  certain  public  officers  from  the  town;  bat 
the  conduct  of  the  prisoner  on  that  occasion,  concurring  in  every  violent 
proposition  that  was  made;  and  his  refractory  and  seditious  deportment 
on  the  day  prescribed  for  signing  the  declaration  of  submission  to  the 
laws,  are  corroborative  demonstrations  of  that  mala  mens,  that  dark  and 
dreary  turbulence  of  soul,  which  is  regardless  of  every  social,  moral, 
and  religious  obligation.* 

The  counsel  for  the  prisoner  (Mr.  E.  Tilghman  and  Mr.  Thomas)  pre- 
mised, that  they  did  not  conceive  it  to  be  their  duty  to  show,  that  the  pri- 
soner was  guiltless  of  any  description  of  crime  against  the  United  States, 
or  the  State  of  Pennsylvania.  But  they  contended,  that  he  had  not  com- 
mitted the  crime  of  high  treason,  and  ought,  therefore,  to  be  acquitted 
upon  the  present  indictment.  The  adjudications  in  England  upon  the 
various  descriptions  of  treason,  have  been  worked,  incautiously,  into  a 
system,  by  the  destruction  of  which,  at  this  day,  the  government  itself 
would  bo  seriously  affected ;  but  even  there,  the  best  judges,  and  the 
ablest  commentators,  while  they  acquiesce  in  the  decisions  that  have 
already  taken  place,  furnish  a  strong  caution  against  the  too  easy  ad- 

•  Patterson,  Justice.  Before  the  defence  is  opened,  I  wish  to  direct  the  attention  of  the  pri- 
soner's counsel  to  two  con^i<ieratiolls.  1st.  Wlieiherthe  conspiracy  to  levy  war  at  Couches 
Fort  was  not,  in  lepil  content platiun,  an  actual  levying  of  war?  2d.  Whether  the  pio* 
ceedings  at  General  Neville's  house,  were  not  a  continuation  of  the  act  which  ori;;inaie(i  at 
Couchc's  Fort  ?  For,  several  witnesses  liave  proved,  that  the  prisoner  was  at  Couches  Foil, 
and  one  poditive  witness  has  proved,  tliat  he  was  at  General  Neville's  hou^'. 


lOHKioQ  xo  xnc  execunon  oi  a  law  can  oe  consiuercu  as  consti- 
traitorous  offence,  as  levying  war  against  the  government,  it  must 
ly  80,  in  relation  to  every  other  law,  as  well  as  in  relation  to  the 
w;  andin  relation  totliemarahalof  acourt,as  much  as  in  relation 

rriaor  of  a  district.  And  yet,  in  the  penal  code  of  the  United 
offence  of  wilfully  obstructing,  resisting  or  opposing,  any 
a  serving,  or  attempting  so  serve  any  process,  is  considered  and 
L  merely  as  a  misdemeanour.  1  vol.  Swift's  edit.,  p.  100,  § 
t  it  be  granted,  that  to  compel  Congress  to  repeal  a  law,  by 
,  or  intimidation,  is  treason,  (and  the  English  authorities  rightly 
d,  claim  no  greater  concession,)  it  does  not  follow,  that  rcsist- 
jxecution  of  a  law,  or  attempting  to  coerce  an  officer  into  the 
too  of  his  commission,  will  amount  to  the  same  offence.  Let  it 
}d,  also,  that  an  insurrection  for  an  avowed  purpose  of  suppress- 
,he  excise  offices  in  the  United  States,  may  be  construed  into 
f  levying  war  against  the  government,  (and  the  English  authori- 
ik  expressly  of  the  universality  of  the  object,  as  an  essential 
ristic  of  this  species  of  treason,)  it  does  not  follow  that  an 
to  oblige  one  officer  to  resign,  or  to  suppress  all  the  offices  in 
TCt,  will  be  a  crime  of  the  same  denomination.  1  Sal.  P.  G. 
'or  can  another  doctrine,  urged  in  support  of  the  prosecution,  be 
cognized.  It  is  laid  down  in  all  the  books,  which  have  been 
is  admitted  by  the  Attorney  General,  that  a  bare  conspiracy 
rar,  does  not  amount  to  treason;  but,  it  is  contended,  that  if, 
ime  afterwards,  a  part  of  the  conspirators  should  execute  the 
I  whole  of  them  will  be  involved  in  the  guilt  and  punishment. 
» opportunity  is  left  for  repentance ;  the  motives  which  restrain 
ntees  from  attending  at  the  scene  of  action,  however  pure,  can 
no  excuse;  and  they  are  doomed  to  answer  for  the  conduct  of 
rbich  they  may,  in  fact,  disapprove,  and  which  they  cannot,  in 
ree,  control.  The  state  of  tho  evidence,  however,  renders  it 
Lble,  that  this  ground  should  be  taken ;  for,  unless  the  proceod- 
iSoQche's  Fort,  and  at  General  Neville's  house,  can  be  so  com- 
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feeble  recollection  of  a  witness;  nor  by  any  idle  declarations  of  tbe 
party  himself,  in  a  state  of  intoxication;  a  state  that  does  not  justify 
the  perpetration  of  a  crime,  but  may  fairly  be  supposed  to  deprive  tbe 
criminal  of  a  knowledge  of  the  extent  of  his  confession.  2  Hawk,  604; 
in  note ;  Fo9t.  C.  L.  240;  4  Bl  C.  356;  1  Dal  Rep.  39,  40. 

If  this  view  of  the  law  is  correct,  it  will  be  easy  to  show,  that  its 
operation  upon  the  facts,  will  entitle  the  prisoner  to  an  acquittal.  By 
the  meeting  at  Braddock*'s  Field,  no  act  of  treason  was  committed,  nor 
was  any  plan  for  levying  war  contrived.  The  people  assembled  there 
upon  a  general  invitation,  founded  on  the  calamitous  state  of  the  coun- 
try; and,  though  they  proposed  banishing .  certain  citizens  (who  were 
not  public  officers  of  the  United  States)  from  Pittsburg,  (which  cannot 
surely  be  deemed  treason,)  they  neither  executed  their  project  nor 
committed  any  other  outrage;  but  after  some  menaces  and  idle  pa- 
rade, dispersed  to  their  respective  homes.  The  prisoner  was  certainly 
at  Braddock's  Field;  but  no  treason  being  committed  there,  his  at- 
tendance is  not  a  foundation  for  the  present  indictment.  It  may  bo 
admitted,  likewise,  that  at  Braddock's  Field,  he  made  some  vauntiiig 
declarations  of  a  traitorous  intention;  but  a  traitorous  intention  there^ 
is  no  proof  of  his  having  levied  war  against  the  government  at  another 
time,  and  in  another  place.  With  respect  to  the  criminal  proceedings 
at  General  Neville's  house,  (which  after,  all,  amount  to  the  crime  of 
arson,  not  of  treason,)  it  is  agreed  that  only  one  positive  witness  provei 
the  fact  of  his  having  been  there;  but,  even  that  witness  states,  that 
the  prisoner  was  alone,  at  the  distance  of  thirty  or  forty  rods ;  and  it  is 
not  recollected  whether  he  had  a  gun.  Then  it  only  remains  to  cou- 
sider  of  the  prisoner's  presence  at  Couche's  Fort;  for,  his  being  seen  in 
a  cavalcade  on  the  road  to  General  Neville's,  and  his  conduct  on  the 
day  prescribed  for  signing  the  submission  to  government,  when  he  WM 
notoriously  drunk,  may  prove  him  to  be  a  very  bad  man,  but  will  not 
be  sufficient  to  maintain  a  charge  of  high  treason.  It  does  not,  then, 
appear  by  the  testimony  of  two  witnesses,  that  the  meeting  at  Conche'fl 
Fort  was  convened  for  the  purpose  of  accomplishing  a  compulsory  repeal 
of  the  excise  laws,  or  a  suppression  of  the  excise  offices.  The  meeting 
seems  to  have  originated  merely  in  a  wish  to  consider  what  it  was  best 
to  do  in  the  actual  state  of  the  country.  On  this  point  a  committee 
was  chosen,  or  rather  was  self-created,  and  the  members  determined  to 
send  a  flag  to  General  Jfeville.  It  does  not  appear  with  what  view  the 
flag  was  to  be  sent;  but  it  will  not  be  presumed,  when  the  evidence  is 
silent,  to  be  with  a  view  to  attack  the  General's  house,  to  force  a  repeal 
of  tlic  excise  law,  or  to  compel  the  officer's  resignation;  ajid  even  the 
fact  itself  is  only  proved  by  one  witness.  Besides,  the  conduct  of  the 
Committee,  however  culpable,  will  not  be  sufficient  to  involve  the  whole 
assembly  in  the  guilt  of  treason.  It  is  true,  that  the  prisoner  expressed 
his  willingness  to  reconnoitre  General  Neville's  house;  but  this  expression, 
likewise,  is  only  proved  by  one  witness ;  and  even  if  it  were  proved  by 
fifty  witnesses,  it  does  not  amount  to  an  overt  act  of  treason  by  levying 
war ;  nor  does  it  appear  that  he  even  did  reconnoitre,  or  furnish  intel- 
ligence to  the  Committee.  The  proof  against  Porter  {AnU  p.  174)  was 
as  strong,  and  yet  he  was  acquitted.  Upon  the  whole,  if  the  proceed- 
ings at  Couche's  Fort  and  General  Neville's  house  must  be  considered 


be  treason.  If,  however,  the  principles  asserted  in  the  course  of 
risoncr's  defence  should  prevail,  a  flagrant  attempt  to  obstruct  the 
mate  operations  of  the  government,  to  prevclit  the  execution  of 
WE,  and  to  coerce  its  officers  into  a  dereliction  of  their  trusts,  must 
Bger  be  regarded  as  high  treason.  Every  man  engaged  in  the 
listration  of  the  public  nffairs  has  erred,  in  considering  the  insur- 
o  as  anything  more  than  a  common,  contemptible  riot.  Vigol, 
Iu0  been  convicted,  ought  to  hare  been  acquitted;  and  all  the 
ters  committed  upon  the  same  charge,  ought  instantly  to  be  re- 
L  Bnt  this  doctrine  and  its  conBei|uences,  will  not  be  found  com- 
le  with  oar  constitution,  and  cannot  receive  the  countenance  of  a 
of  jnstioe. 

proceed,  however,  in  a  more  minute  analysis  of  the  defence;  it  haa 
urgued,  that  Congrees  haa  provided  a  speciGc  punishment,  for  the 
«  of  resisting  or  obstructing  tiio  service  of  process,  obviouBly  dis- 
iahing  it  from  treason ;  and  that  it  is  as  much  treason  to  resist  the 
tion  of  one  law  as  another;  to  resist  the  marshal  of  a  court,  as 
as  the  supervisor  of  a  district.  The  analogy  is,  in  a  great  mea- 
jnat;  in  either  case,  if  the  resistance  is  made  by  a  few  persons,  in 
dollar  instance,  and  under  the  impulse  of  a  particular  interest,  the 
le  would  not  amount  to  high  treason;  but  if,  in  either  case,  there 
eaeral  rising  of  a  whole  county,  to  prevent  the  officer  from  dis- 
^g  his  duty  in  relation  to  the  public  at  large,  the  offence  is  un- 
ionably  high  treason.  Thus  an  opposition  was  lately  made  to 
ppoictment  of  a  particular  Judge  in  Mifflin  county,  and  he  was 
ly  driven  from  the  bench ;  but  the  offence  was  prosecuted  merely 
iot,  upon  this  principle  of  discrimination,  that  the  design  was  not 
Tent  the  Governor  from  appointing  any  judge,  but  only  to  displace 
popular  individual. 

sin,  it  has  been  urged,  that  the  criminal  intention  must  point  to 
ippression  of  all  the  excise  offices  in  the  United  States,  or  it  can- 
iBoant  to  high  treason.  If  it  is  meant  by  this  argument  that  the  in- 
Dta  of  Fennsvlvania  must  have  contcmnlated  a  march  from  Georgia 
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The  truth  is,  however,  that  the  insurgents  did  not  entertain  a  per- 
sonal dislike  for  General  Neville,  but  in  every  stage  of  their  proceed- 
ings at  Gouche's  Fort,  at  the  General's  house,  and  at  Braddock's  Field 
they  were  actuated  by  one  single  traitorous  motive,  a  determination  if 
practicable,  to  frustrate  and  prevent  the  execution  of  the  excise  law. 
The  whole  was  one  great  insurrection,  and  it  is  immaterial  at  what  point 
of  time  or  place,  from  its  commencement  to  its  termination,  any  man 
became  an  agent  in  carrying  it  on.  Many  persons,  indeed,  may  have 
attended  innocently  at  Couche's  Fort  (as  was  the  case  with  Porter),  but 
those  would  not  remain  long  after  the  purpose  of  the  meeting  ^as 
developed.  To  render  any  man  criminal,  he  must  not  only  have  be<{B 
present,  but  ho  must  have  taken  part  with  the  insurgents;  yet,  whether 
he  was  present  at  Couche's  Fort,  or  the  march  to  General  Neville's,  or 
at  the  burning  of  the  General's  house,  if  his  intention  was  traitorous,  his 
offence  was  treason.  3  Inst.  9.  The  overt  act  laid  in  the  indictment 
(which  is  drawn  from  the  most  approved  precedents)  is  levying  war; 
and  war  maybe  levied,  though  not  actually  made.  Fast.  218.  Itii 
agreed  that  this  overt  act  must  be  proved  by  two  witnesses ;  but  there 
is  a  difference  as  to  what  constitutes  the  act  itself.  Now  it  is  manifest 
from  every  authority,  that  to  assemble  in  a  body  armed  and  arrayed 
for  some  treasonable  purpose,  is  an  act  of  levying  war ;  this  was  the 
case  at  Couche*s  Fort,  and  the  prisoner's  active  attendance  there  is 
proved  by  a  number  of  witnesses.  It  is  not  required  that  every  wit- 
ness should  have  seen  him  at  the  same  spot,  at  the  same  moment  and 
in  the  same  act,  but  if  they  see  him  at  the  place  and  time  of  rendes- 
vous,  exhibiting  the  same  species  of  traitorous  conduct,  the  law  is  satis- 
fied. The  conspiracy  to  levy  war  being  effected,  all  the  conspirators 
arc  guilty,  though  they  did  not  all  attend  at  General  Neville's  house. 
1  ITale  P.  O.  132.  Fost.  213,  215.  Besides,  the  meeting  at  Brad- 
dock's  Field  is  a  distinct  and  substantive  act  of  treason ;  and  the  pri- 
soner is  proved  by  four  witnesses  to  have  been  there.  The  design  of 
the  meeting  was  avowedly  to  oppose  the  execution  of  the  excise  law,  to 
overawe  the  government,  to  involve  others  in  the  guilt  of  the  insur- 
rection, to  prevent  the  punishment  of  the  delinquents,  to  banish  unpopu- 
lar individuals  from  the  town,  and  to  attack  the  garrison  of  Pittsburg. 
The  hasty  declarations  of  the  quo  animo^  proceeding  from  the  prisoner 
himself,  ought  not  to  have  much  weight,  were  they  not  so  strongly 
corroborated  by  other  testimony. 

The  charge  of  the  Court  was  delivered  to  the  jury  in  substance  as 
follows : 

Patterson,  Justice.  The  first  question  to  be  considered  is,  what  was 
the  general  object  of  the  insurrection?  If  its  object  was  to  suppress 
the  excise  oflSces  and  to  prevent  the  execution  of  an  act  of  Congress,  by 
force  and  intimidation,  the  offence  in  legal  estimation  is  high  treason; 
it  is  an  usurpation  of  the  authority  of  government;  it  is  high  treason 
by  levying  of  war.  Taking  the  testimony  in  a  rational  and  connected 
point  of  view,  this  was  the  object.  It  was  of  a  general  nature,  and  of 
national  concern.  Let  us  attend  for  a  moment  to  the  evidence.  With 
what  view  was  the  attack  made  on  General  Neville's  house?  Was  it  to 
gratify  a  spirit  of  revenge  against  him  as  a  private  citizen,  as  an  indi- 
vidual? No!  as  a  private  citizen  he  had  been  highly  respected  and  be- 
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bred;  it  was  only  by  becoming  a  public  officer  that  he  became  obnoz- 
ions,  and  it  was  on  account  of  his  holding  the  excise  office  alone,  that 
kia  house  had  been  assailed,  and  his  person  endangered.  On  the  first 
day  of  attack,  the  insurgents  were  repulsed,  but  they  rallied,  returned 
with  greater  force,  and  fatally  succeeded  in  the  second  attempt.  They 
were  arrayed  in  a  military  manner;  they  affected  the  military  forms  of 
negotiation  by  a  flag;  they  pretended  no  personal  hostility  to  General 
Neville;  but  they  insisted  on  the  surrender  of  his  commission.  Can 
there  be  a  doubt,  then,  that  the  object  of  the  insurrection  was  of  a 
general  and  public  nature? 

The  second  question  to  be  considered  is,  how  far  was  the  prisoner 
traitorously  connected  ^ith  the  insurgents?     It  was  proved  by  four 
witnesses,  that  he  was  at  Couche's  Fort,  at  a  great  distance  from  his  own 
home,  and  that  he  was  armed.    One  witness  proves,  positively,  that  he  was 
at  the  burning  of  General  Neville's  house;  and  another  says,  ^Mt  runs 
in  his  head,  that  he  also  saw  the  prisoner  there."     On  this  state  of  the 
facts,  a  difficulty  has  been  suggested.     It  is  said,  that  no  act  of  treason 
iras  committed  at  Gouehe's  Fort;  and  that  however  treasonable  the 
proceedings  at  General  Neville's  may  have  been,  there  are  not  two 
witnesses  who  prove  that  the  prisoner  was  there.     Of  the  overt  act 
rf  treason,  there  must,  undoubtedly,  be  proof  by  two  witnesses;  and, 
it  is  equally  clear,  that  the  intention  and  the  act,  the  will  and  the  deed, 
nnst  concur;  for,  a  bare  conspiracy  is  not  treason.     But  let  us  con- 
aider  the  prisoner's  conduct  in  a  regular  and  connected  course.     He  is 
proved,  by  a  competent  number  of  witnesses,  to  have  been  at  Couche's 
Fort.     At  Couche's  Fort  the  conspiracy  was  formed,  for  attacking  Ge- 
neral Neville's  house ;  and  the  prisoner  was  actually  passed  on  the 
march  thither.     Now,  in  Foster^  213,  the  very  act  of  marching  is  con- 
ttdered  as  carrying  the  traitorous  intention  into  effect;  and  the  jury 
(who  will  sometimes  find  the  most  positive  testimony  contradicted  by 
eircumi-tances,  which  carry  irresistible  conviction  to  the  mind)  will  con- 
sider how  far  this  aids  the  doubtful  language  of  the  second  witness, 
eren  as  to  the  fact  of  the  prisoner's  being  at  General  Neville's  house. 

On  the  personal  motives  and  conduct  of  the  prisoner,  it  would  be 
mperfluous  to  make  a  particular  commentary.  lie  was  armed,  he  was 
a  volunteer,  he  was  a  party  to  the  various  consultations  of  the  insur- 
gents ;  and  in  every  scene  of  the  insurrection,  from  the  assembly  at 
Couche's  Fort  to  the  day  prescribed  for  submission  to  the  govern- 
ment, he  makes  a  conspicuous  appearance.  His  attendance,  armed,  at 
Braddock's  Field,  would  of  itself  amount  to  treason,  if  his  design  was 
treasonable.  Upon  the  whole,  whether  the  conspiracy  at  Couche's 
Fort  may  of  itself  be  deemed  treason,  or  the  conspiracy  there,  and  the 
proceedings  at  General  Neville's  house,  are  considered  as  one  act, 
(which  is,  perhaps,  the  true  light  to  view  the  subject  in,)  the  prisoner 
must  be  pronounced  guilty.  The  consequences  are  not  to  weigh  with 
the  jury: — it  is  their  province  to  do  justice;  the  attribute  of  mercy  is 
placed  by  our  Constitution  in  other  hands.     Verdict — Guilty.* 

•  Tb*  prisoner  Mras  [mrdoned ;  and  the  President  afterwards  granted  a  general  amnesty 
to  all  the  inMin^ents,  who  were  not  ohjeois  of  depending  proseculious.  For  the  President's 
ptocUmatkHi  of  pardon,  see  12  Spark*'  Wath,  134. 
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In  the  course  of  this  trial,  the  following  points  were  ruled  by  the 
Court. 

1.  The  attorney  of  the  district  proposed  to  proTe,  that  a  circular 
letter  had  been  written  at  Ganonsburg,  on  the  2oth  of  July,  1794,  by 
several  leaders  of  the  insurrection,  calling  upon  the  militia  officers, 
and  other  citizens,  to  assemble  at  Braddock's  Field,  on  the  first  of  Au- 
gust following,  with  arms,  ammunition  and  provisions ;  that  the  witness 
had  seen  the  original  letter,  which  was  left  with  him,  under  instructions 
to  pass  it  on  to  another  person;  and  that  the  copy  now  produced,  was 
conformable  in  substance  to  the  original. 

But  it  was  objected  by  the  counsel  for  the  prisoner,  that  before  * 
copy  of  the  letter  could  be  given  in  evidence,  the  loss  of  the  original 
must  be  proved;  and,  even  then,  the  witness  must  be  able  to  attest, 
that  he  had  compared  them,  and  that  the  copy  offered  was  in  aU  respects 
correct. 

It  was  answered,  by  the  attorney  of  the  district,  that  from  the  ge- 
neral circulation  of  the  letter,  copies  must  have  been  multiplied,  and 
during  a  season  of  such  confusion  (to  which  the  common  rules  of  evidence 
are  entirely  inapplicable)  it  is  impracticable  to  trace  the  comparison  of 
any  one  copy  with  the  original. 

fey  the  Court.  If  it  can  be  proved,  that  the  copy  of  the  letter  now 
produced,  was  one  of  those  copies,  which  were  actually  circulated  at 
the  time  of  the  insurrection,  it  is  admissible  evidence;  but,  otherwise,  it 
cannot  be  read  to  the  jury. 

2.  The  attorney  of  the  district  offers  testimony  to  prove,  that,  in 
the  course  of  the  insurrection,  the  prisoner  joined  in  robbing  the  publie 
mail  of  the  United  States;  and  that  several  of  the  letters,  thus  inte^ 
cepted,  had  been  read  at  the  meeting  at  Braddock's  Field. 

But  it  was  objected  on  behalf  of  the  prisoner,  that  the  robbery  of  the 
mail  was  a  felony,  for  which,  as  a  substantive  and  independent  crime, 
he  was  actually  charged  by  another  indictment;  and  that,  therefore, 
evidence  relating  to  it  should  not  be  given  on  the  present  issue,  as  tie 
prisoner  was  not  prepared  to  answer,  and  a  prejudice  might  be  exdtei 
against  him  in  the  mind  of  the  jury. 

By  the  Court.  An  act  committed  with  a  felonious  intention,  cannot 
be  given  in  evidence  upon  the  trial  of  an  indictment  for  high  treason. 
It  does  not  yet  appear,  that  the  mail  was  intercepted  and  rifled  with  a 
traitorous  intention;  and,  as  far  as  it  respects  the  prisoner,  there  is 
another  indictment  against  his  charging  the  offence  merely  as  a  felony. 
Under  these  circumstances  the  testimony  cannot  be  admitted. 
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ndant  had  been  committed  by  the  district  judge,  on  a 
igh  treason  against  the  United  States,  and  on  the  return 
corpus^  issued  under  the  act  of  Pennsylvania  (2  Vol.  DalL 
1),  it  appeared,  that  he  had  entered  on  board  of  a  French 
n  parts  out  of  the  territory  of  the  United  States,  and  that, 
itered,  he  aided  in  capturing  an  American  vessel.*' 
9  objected  by  Mr.  Dallas  and  Mr.  Dupohceau,  for  the  pri- 
be  was  not  liable  to  a  charge  of  high  treason,  because  he 
I  a  Spaniard,  and  had  never  become  a  naturalized  citizen 
ed  States.  They  contended,  therefore,  that  he  ought  to 
jd  from  the  prosecution ;  independent  of  any  inquiry,  whe- 
ince  could  be  deemed  high  treason,  even  in  a  citizen. 

were  these: — Francis  Villato  was  born  within  the  domin- 
King  of  Spain;  he  came  from  New  Orleans  to  Philadelphia 
ning  of  the  year  1793,  and  on  the  11th  of  May  following, 

subscribed,  before  the  mayor  of  the  city,  the  oath  speci- 
hird  section  of  the  act  of  Assembly,  passed  on  the  13th  of 
K  2  Vol.  DalL  Edit.  p.  676.  He  afterwards  went  to  the 
^  entered  on  board  a  French  privateer,  and  acted  as  prize- 
le  American  brig  John  of  New  York,  which  the  privateer 
^hile  he  was  on  board,  and  procured  to  be  libelled  and  con- 
Jape  Franf  ois. 

386  circumstances,  the  argument  entirely  turned  upon  the 
liether  the  prisoner  had  become  a  citizen  of  the  United 
»n8equence  of  the  oath  taken  and  subscribed  by  him  on  the 
J  1793. 

*  Reported  in  2  DaUaa  370. 
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'  For  the  aflSrmative  of  the  proposition,  Mr.  Lee,  the  Attorney  General 
of  the  United  States,  and  Mr.  Morgan,  contended,  that  the  act  of  Penn- 
sylvania was  in  force  in  the  year  1793;  that  it  was  not  affected  by  the 
establishment  of  the  new  State  Constitution,  nor  repealed  by  any  sub- 
sequent law;  that  the  power  of  naturalization  granted  to  the  Federal 
government  was  concurrent  with,  and  not  exclusive  of,  the  State  juris- 
diction upon  the  subject ;  that  the  first  naturalization  act  of  Congress, 
passed  in  the  year  1790,  furnished  a  new  rule,  but  contained  no  repeal- 
ing or  negative  words  to  impair  the  operation  of  the  pre-existing  State 
laws;  and  that  although  at  this  time  there  was  no  other  than  the  Fede- 
ral rule  for  naturalizing  a  foreigner,  yet  this  was  the  direct  effect  of 
positive  negative  words,  in  the  act  of  Congress  passed  in  the  year  1795. 
3  Vol.  Swift's  Edit.  p.  1G3.     Collet  v.  Collet,  2  DalL  R.  295. 

Mr.  Dallas,  in  reply.  It  is  conceded,  that  if  the  prisoner  is  not  a 
naturalized  citizen  of  the  United  States,  he  must  be  discharged.  It  is 
unnecessary  to  inquire,  whether  the  federal  power  of  naturalization  is 
concurrent  or  exclusive;  since  it  will  be  sufficiently  shown,  that  even 
if  the  power  is  concurrent,  the  State  had  ceased  to  exercise  it  before 
the  year  1793;  and,  consequently,  the  prisoner  could  not  have  become 
a  citizen  of  the  United  States  under  any  law  of  Pennsylvania.  Before 
Congress  had  exercised  the  power  of  naturalization  given  by  the  Federal 
Constitution,  the  then  existing  State  Constitution  had  declared,  that 
"every  foreigner  of  good  character,  who  comes  to  settle  in  this  State, 
having  first  taken  an  oath  or  affirmation  of  allegiance  to  the  same,  maj 
purchase,  or  by  other  just  means  acquire,  hold,  and  transfer  land  or 
other  real  estate;  and,  after  one  year's  residence,  shall  be  deemed  a 
free  denizen  thereof,  and  entitled  to  all  the  rights  of  a  natural  bom 
subject  of  this  State,  except  that  he  shall  not  be  capable  of  being  elected 
a  representative  until  after  two  years'  residence.'*  1  Vol.  DalL  Edit 
p.  GO,  in  Appendix.  While  the  test  laws  were  in  force,  no  particular 
form  of  qualification  was  prescribed  for  the  purpose  of  naturalization, 
diflerent  from  the  oath,  or  affirmation,  of  allegiance  and  abjuration, 
exacted  from  every  inhabitant  of  the  State:  But  when  the  test  laws 
were  repealed,  and  before  Congress  had  legislated  upon  the  subject,  a 
special  provision  became  necessary ;  and  the  proviso  in  the  act  of  the 
year  1789  (2  Vol.  DalL  Edit,  p.  677)  was  expressly  introduced  to 
preserve  and  effectuate  the  42d  section  of  the  Constitution,  with  which 
it  is  in  language  and  meaning  inseparably  connected.  The  next  change 
in  the  business  of  naturalization  was  the  act  of  Congress,  passed  in  the 
year  1790.  This  act,  it  is  true,  does  not  contain  a  repeal  of  the  State 
law,  nor  any  negation  of  a  State  power  to  naturalize;  but  the  argu- 
ments ab  inconvenienti  are  strong  against  a  concurrent  authority ;  and, 
if  not  on  the  question  of  power,  at  least  on  the  principle  of  expediency, 
the  State  Convention,  who  afterwards  formed  our  existing  constitutiotti 
have  evidently  avoided  a  collision  of  jurisdiction,  by  omitting  to  pre- 
scribe any  State  mode  of  naturalization,  and  le«aving  the  subject  impli- 
citly to  the  rules  which  Congress  had  previously  prescribed.  A  citiacn 
of  the  United  States,  adopted  under  the  act  of  Congress,  is  a  citiien 
of  each  and  every  State;  and  the  Convention  of  Pennsylvania  could 
conceive  no  means  of  establishing  uniformity  (the  very  object  contem- 
plated by  the  Federal  Constitution)  if  each  State  in  a  distinct  and  difle^ 
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miglit  likewise  convert  the  character  of  an  alien  into  that 
in  of  the  United  States.  The  State  Constitution  is,  therefore, 
d  it  only  remains  to  be  shown,  that  the  law  passed  in  the  year 
s  Tirtually  repealed  by  the  ratification  of  that  Constitution; 
»Tides,  indeed,  that  all  the  pre-existing  laws,  not  inconsistent 
r,  shall  continue  in  force.     Schedule^  sect.  1.     But  the  act  of 

not  only  entirely  dependent  on  the  existence  of  the  old  Con- 
which  was  abrogated;  but  is  in  many  essential  points  incon- 
th  the  new  Constitution.  Thus,  it  is  to  be  remarked,  that  the 
le  act  of  Assembly  on  which  the  controversy  turns,  is  not  a 
ve  and  original  section,  but  a  mere  declaratory  proviso,  that 
ature  did  not  intend  to  do,  what  it  was  out  of  their  power  to 
e,  that  is,  to  alter  the  42d  section  of  the  Constitution  by  a 
)al  of  the  test  laws.  The  proviso  proceeds  in  the  following 
Every  such  foreigner  as  in  the  said  section  mentioned^  who 
s  to  settle  in  this  State,  shall,  after  one  years  residence  therein, 
d  to  the  full  enjoyment  of  the  rights  and  privileges  therein 
'  upon  taking  and  subscribing  the  oath,  or  affirmation,  &c. 
J  whole  Constitution  was  destroyed,  none  of  its  parts  could 
and  when,  therefore,  the  42d  section  was  annulled,  the  de- 
of  foreigners  which  it  contained,  and  the  rights  and  privileges 
ipecified,  could  no  longer  furnish  a  foundation,  on  which  the 
sembly  could  stand,  and  it  inevitably  shared  the  fate  of  every 
luperstructure.  But  is  it  possible  to  render  the  act  consistent 
existing  Constitution  ?  A  slight  comparison  will  yield  a  satis- 
Dswer.  The  act  declares,  that  a  foreigner,  having  taken  the 
affirmation  of  allegiance,  and  resided  here  one  year,  shall  be 

0  all  the  rights  and  privileges  specified  in  the  42d  section  of 
Jonstitution ;  that  is,  he  may  acquire,  hold  and  transfer  real 
id  enjoy  all  the  rights  of  a  natural  born  subject  of  this  State, 
le  right  of  being  elected  a  representative,  which  he  cannot 

two  years.  Now,  the  existing  Constitution  will  not  allow  any 
e  even  an  elector,  who  has  not  resided  here  two  years;  and 
squiring  a  longer  period  of  residence  than  two  years,  to  entitle 
to  be  elected  a  representative,  a  senator,  or  governor,  it  super- 
qualification,  that  he  shall  be  of  a  certain  age,  before  he  can 

1  for  those  offices  respectively.  If,  then,  the  act  of  Assembly 
e,  an  alien  naturalized  under  it,  having  the  rights  of  the  old, 
ination  preferable  to  a  natural  born  citizen  under  the  accumu- 
itraints  of  the  new  Constitution.  But  a  contrary  construction 
given  whenever  the  point  was  directly  presented  for  considera- 
ch  was  not  the  case  in  Collet  v.  Collet)  by  the  legislature,  by 
»,  and  by  the  bar. 

,  Justice.  At  the  time  of  committing  the  defendant,  some 
•ose  in  my  mind ;  which,  on  account  of  the  importance  of  the 
[  thought  it  more  proper  to  submit  to  a  solemn  discussion,  than 
>  decide  at  my  chambers.  I  take  the  earliest  opportunity, 
to  acknowledge,  that  I  am  now  convinced  the  commitment 
aeous.  The  act  of  Assembly  is  obviously  inconsistent  with  the 
Constitution  of  the  State;  and,  therefore,  cannot  be  saved  by 
ral  provision  of  the  schedule  annexed  to  it.     On  that  ground 
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only  my  opinion  is  formed;  but  it  is  sufficient  to  authorize  a  declaration, 
that  the  proceeding  before  the  mayor  was,  ipso  facto,  void ;  that  the 
prisoner  is  not  a  citizen  of  the  United  States ;  and  that,  consequently, 
he  must  be  released  from  the  charge  of  high  treason. 

Iredell,  Justice.  I  am  of  the  same  opinion.  Difficulties,  it  is  true, 
have  been  suggested  on  points  not  necessary  to  a  decision  on  the  pre- 
sent occasion ;  and,  certainly,  if  the  question  had  not  previously  occur- 
red, I  should  be  disposed  to  think,  that  the  power  of  naturalization 
operated  exclusively,  as  soon  as  it  was  exercised  by  Congress. 

But  the  circumstances  of  the  case  now  before  the  Court,  render  it 
unnecessary  to  inquire  into  the  relative  jurisdictions  of  the  State  and 
Federal  governments.  The  only  act  of  naturalization  suggested,  de- 
pends upon  the  existence,  or  non-existence,  of  a  law  of  Pennsylvania; 
and  it  is  plain,  that  upon  the  abolition  of  the  old  Constitution  of  the 
State,  the  law  became  inconsistent  with  the  provisions  of  the  new  Con- 
stitution, and,  of  course,  ceased  to  exist,  long  before  the  supposed  act 
of  naturalization  was  performed. 

The  prisoner  must,  therefore,  be  discharged. 
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ROBERT   WORRALL 

FOR 

ATTEMPTING  TO  BRIBE  A  COMMISSIONER  OF  THE 

REVENUE. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  PENNSYLVANIA  DISTRICT. 

PHILADELPHIA,  1798.* 


The  defendant  was  charged  with  an  attempt  to  bribe  Tench  Coxe, 
^  Commissioner  of  the  Revenue ;  and  the  indictment,  containing  two 
^Qnts,  set  forth  the  case  as  follows : 

"The  Grand  Inquest  of  the  United  States  of  America,  for  the  Penn- 
•ylYania  District,  upon  their  respective  oaths  and  aflSrmations  do  pre- 
^nt — that,  whereas,  on  the  13th  day  of  May,  1794,  it  was  enacted  by 
^e  Senate  and  House  of  Representatives  of  the  United  States  of  Ame- 
Hca,  in  Congress  assembled ;  *  that  as  soon  as  the  jurisdiction  of  so 
^nch  of  the  headland  of  Cape  Hatteras,  in  the  State  of  North  Carolina, 
M  the  President  of  the  United  States  shall  deem  suflBcient  and  most 
proper  for  the  convenience  and  accommodation  of  a  light  house,  shall 
we  been  ceded  to  the  United  States,  it  shall  be  the  duty  of  the  Sec- 
retary of  the  Treasury  to  provide  by  contract,  which  shall  be  approved 
!>y  the  President  of  the  United  States,  for  building  a  light  house  thereon 
>f  the  first  rate:'  And  also,  *that  the  Secretary  of  the  Treasury  be 
tnthorized  to  provide  by  contract,  which  shall  be  approved  by  the  Pre- 
ident  of  the  United  States,  for  building  on  an  island  in  the  harbour  of 
icracock,  called  Shell  Castle,  a  lighted  beacon  of  a  wooden  frame, 
ifty-five  feet  high,  to  be  twenty-two  feet  at  the  base,  and  to  be  reduced 
gradually  to  twelve  feet  at  the  top,  exclusively  of  the  lantern,  which 
iliall  be  made  to  contain  one  large  lamp  with  four  wicks,  and  for  fur- 
lishing  the  same  with  all  necessary  supplies.  Provided,  that  no  such 
ighted  beacon  shall  be  erected,  until  a  cession  of  a  sufficient  quantity 
if  land  on  the  said  island  shall  be  made  to  the  United  States  by  the 

•  Reported  in  2  DaUas  384. 
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consent  of  tte  legislature  of  the  State  of  North  Carolina  :*  And  where- 
as the  legislature  of  the  State  of  North  Carolina  did,  on  the  17th  day 
of  July,  1794,  cede  to  the  United  States  the  jurisdiction  of  so  much  of 
the  headland  of  Cape  Hatteras  in  the  same  State,  as  the  President  of 
the  said  United  States  deemed  sufficient  and  most  proper  for  the  con- 
venience and  accommodation  of  a  light  house,  and  also  a  sufficient 
quantity  of  land  for  building  on  the  said  island,  in  the  harbour  of  Oo* 
racock,  called  Shell  Castle,  a  beacon  of  the  kind,  descriptions,  and 
dimensions  aforesaid:  And,  whereas,  afterwards,  to  wit,  on  the  28tlL 
day  of  September,  1797,  at  the  district  aforesi^id,  Tench  Coxe,  Esq. 

ge  the  said  Tench  Coxe,  then  and  there  being  Commissioner  of  the 
evenue,  in  the  department  of  the  Secretary  of  the  Treasury)  then 
and  there  was  appointed  and  instructed  by  the  Secretary  of  the  Trea- 
sury, by  and  with  the  authority  of  the  President  of  the  said  United 
States,  to  receive  proposals  for  building  the  light  house  aforesaid,  and 
beacon  aforesaid:  Robert  Worrall,  late  of  the  same  district,  yeoman, 
being  an  ill-disposed  person,  and  wickedly  contriving  and  contending 
to  bribe  and  seduce  the  said  Tench  Coxe,  so  being  Commissioner  of  the 
Revenue,  from  the  performance  of  the  trust  and  duty  so  in  him  reposed, 
on  the  said  28th  day  of  September,  1797,  at  the  District  aforesaid,  and 
within  the  jurisdiction  of  this  Court,  wickedly,  advisedly  and  corruptly, 
did  compose,  write,  utter  and  publish,  and  cause  to  be  delivered  to  the 
said  Tench  Coxe,  a  letter,  addressed  to  him  the  said  Tench  Coxe,  in  the 
words  and  figures  following,  that  is  to  say : 

"  *Dbar  Sir: 

"  '  Having  had  the  honour  of  waiting  op  you,  at  different  times,  on  the 
light  house  business,  and  having  delivered  a  fair,  honest  estimate,  and 
I  will  be  candid  to  declare,  that  with  my  diligent  and  industrious  attend- 
ance, and  sometimes  taking  an  active  part  in  the  work,  and  receiving  a 
reasonable  wages  for  attending  the  same,  I  will  be  bold  to  say,  that 
when  the  work  is  completed  in  the  most  masterly  manner,  the  job  will 
clear  at  the  finishing,  the  sum  of  £1000.  Now  if  your  goodness  will 
consider,  that  the  same  set  of  men  that  will  be  wanted  for  a  small  pari 
of  one  job,  will  be  necessary  for  the  other,  and  particularly  the  ca^ 
penters,  and  smith  for  the  iron  work,  and  as  they  will  want  a  black- 
smith's shop  and  a  set  of  tools  at  Cape  Hatteras,  the  other  iron  work 
might  be  made  there,  and  sent  across  the  sound  at  a  small  expeafle, 
which  would  make  a  considerable  saving. 

"  *  I  have  had  this  morning  a  set  of  good  carpenters,  four  in  number, 
as  ever  emigrated  from  the  old  country,  as  also  several  stone  masona, 
offering  themselves  to  go  to  Carolina.  As  I  told  you  about  the  smith 
that  I  had  engaged,  he  informed  me  that  he  had  a  set  of  good  second- 
hand tools  offered  him  that  might  be  purchased  at  a  reasonable  price- 
therefore,  good  sir,  as  having  always  been  brought  up  in  a  life  of  in- 
dustry, should  be  happy  in  serving  you  in  the  executing  this  job,  and 
always  content  with  a  reasonable  profit;  therefore,  every  reasonable 

ferson  would  say  that  £1400  was  not  unreasonable,  in  the  two  joba. 
f  I  should  be  so  happy  in  your  recommendation  of  this  work,  I  should 
think  myself  very  ungrateful,  if  I  did  not  offer  you  one-half  of  the  profits 
as  above  stated,  and  would  deposit  in  your  hand  at  receiving  the  first 
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ment  £350^  and  the  other  <£350  at  the  last  payment,  when  the  work 
nished  and  completed.  I  hope  you  will  not  think  me  troublesome 
taking  for  a  line  on  the  business  by  your  next  return,  and  will  call  for 
fc  the  Post  Office,  or  in  Third  Street.  In  the  mean  time  I  shall  sub- 
ibe  myself  to  be,  your  obedient  and  very  humble  servant  to  com- 

ROBERT  WORRALL. 
VlUadelphia^  Sept.  28,  1797, 
w26,J?orth  Third  Street.' 

^ Which  letter  was  directed  in  manner  following,  that  is  to  say: 
"  '  Far  Tench  Coxe,  Esq. 

At  Burlington  near  Briatolj 

Pennsylvania^' " 

''To  the  evil  example  of  others  in  the  like  case  offending,  and  against 
e  peace  and  dignity  of  the  said  United  States. 

"And  the .  Grand  Inquest  aforesaid,  upon  their  respective  oaths  and 
irmations,  do  further  present,  that  Robert  Worrall,  late  of  the  same 
itrict,  yeoman,  being  an  ill-disposed  person,  on  the  28th  day  of  Sep- 
Bkber,  in  the  year  aforesaid,  in  the  district  aforesaid,  and  within  the 
risdiction  of  this  Court,  wickedly,  advisedly,  and  corruptly,  did  solicit, 
•ge,  and  endeavour  to  procure  Tench  Coxe,  Esq.,  he  the  said  Tench 
oxe,  then  and  there  being  Commissioner  of  the  Revenue  of  the  said 
nited  States,  and  then  and  there  interested  and  employed  in  the  exe- 
ition  of  the  duties  of  the  said  office,  to  receive  proposals  for  contract- 
ig  to  build  a  light  house  on  Cape  Hatteras,  and  a. beacon  on  Shell 
hfltle  Island,  to  contract  with,  and  give  a  preference  to  him  the  said 
lobert  Worrall,  for  the  building  of  the  said  light  house  and  beacon, 
nd  in  order  to  prevail  upon  him,  the  said  Tench  Coxe,  to  agree  to  give 
im,  the  said  Robert  Worrall,  the  preference  in  and  the  benefit  of  such 
ontract,  he  the  said  Robert  Worrall,  then  and  there  did  wickedly, 
dvisedly  and  corruptly,  oflfer  to  give  the  said  Tench  Coxe,  then  and 
liere  being  Commissioner  of  the  Revenue  of  the  United  States,  as 
foresaid,  a  large  sum  of  money,  to  wit — the  sum  of  seven  hundred 
onnds,  money  of  Pennsylvania,  equal  in  value  to  eighteen  hundred 
nd  sixty-six  dollars  and  sixty-seven  cents,  in  contempt  of  the  laws  and 
Constitution  of  the  said  United  States,  to  the  evil  example  of  others  in 
he  like  case  offending,  and  against  the  peace  and  dignity  of  the  said 
Jnited  States." 

On  the  evidence,  it  appeared  that  in  consequence  of  instructions  from 
be  Secretary  of  the  Treasury,  Mr.  Coxe  had  officially  invited  propo- 
lis for  erecting  the  light-houses,  &c.,  mentioned  in  the  indictment, 
liat  the  defendant  presented  proposals ;  and,  while  they  were  under 
onaideration,  he  sent  the  offensive  letter,  which  was  dated  at  Philadel- 
hia ;  but  Mr.  Coxe  having  removed  his  office  (in  consequence  of  the 
ellow  fever)  to  Burlington,  in  the  State  of  New  Jersey,  received  the 
titer  at  the  latter  place  on  the  .28th  of  September,  1797,  with  other 
lespatches  from  the  post-office  of  Bristol,  in  Pennsylvania.  On  the 
eceipt  of  the  letter  Mr.  Coxe  immediately  consulted  Mr.  IngersoU  (the 
Attorney  General  of  the  State),  communicated  the  circumstance  that 
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had  occurred  to  the  President,  and  invited  the  defendant  to  a  confe^ 
enco  at  Burlington.  In  this  conference,  the  defendant  acknowledged 
having  written  and  sent  the  letter ;  declared  that  no  one  else  knew  iti 
contents,  for  ^^  in  business  done  in  his  chamber,  he  did  not  let  his  left 
hand  know  what  his  right  hand  did ;"  and  repeated  the  offer  of  allowing 
Mr.  Coxe  a  share  in  the  profits  of  the  contract.  He  then  pressed  for 
an  answer,  but  was  referred  by  Mr.  Coxe  to  the  period  when  the  publie' 
offices  should  be  again  opened  in  Philadelphia.  Accordingly,  soon 
after  the  revival  of  business  in  the  city,  the  defendant  called  at  Mr. 
Coxe's  office — the  whole  subject  was  gone  over,  and  perfectly  recog- 
nized— the  offer  to  give  the  money  mentioned  in  the  letter  was  repeated 
— and,  in  the  fullest  manner,  the  defendant  gave  Mr.  Coxe  to  understand 
that  he  would  allow  j£700  as  a  consideration  for  Mr.  Coxe's  procuring 
him  the  contract.  It  was  not  positively  stated  that  the  letter  was  pro- 
duced to  the  defendant  at  this  interview,  but  he  adverted  to  and  une- 
quivocally confirmed  its  contents. 

On  these  facts,  Mr.  M.  Levy,  for  the  defendant,  observed,  that  it 
was  not  sufficient  for  the  purpose  of  conviction  to  prove  that  the  defend- 
ant was  guilty  of  an  offence,  but  the  offence  must  also  appear  to  be 
legally  defined,  and  it  must  have  been  committed  within  the  juris(Uo- 
tion  of  the  Court  which  undertakes  to  try  and  punish  it.  The  eightk 
article  of  the  amendments  to  the  Federal  Constitution  (3  Vol.  Swifd 
Edit.  p.  456)  provides,  indeed,  expressly  that  ''in  all  criminal  prosecn-  1 
tions  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial,  by 
an  impartial  jury  of  the  State  or  District  wherein  the  crime  shall  haTe 
been  committed,"  &c.  Now,  in  the  present  instance,  there  is  no  proof 
that  the  criminal  letter  was  written  in  Pennsylvania,  and  the  proof  of 
publication  and  delivery  is  at  Burlington,  in  New  Jersey.  The  first 
count  of  the  indictment,  therefore,  must  necessarily  fail,  and  unless  he 
is  convicted  upon  that,  he  cannot  be  convicted  on  the  second  count, 
which  is  attempted  to  be  supported  merely  by  evidence  of  recognizing 
in  Philadelphia,  a  corrupt  offer  previously  made  in  another  place,  out 
of  the  jurisdiction  of  the  Court. 

The  attorney  of  the  district  (Mr.  Raw^le)  replied,  that  according  to 
the  decision  in  Dr.  Henzey's  case,  {Burr,  642,)  the  letter  being  dated 
at  Philadelphia,  is  in  itself  sufficient  proof  that  it  was  written  there. 
But  the  letter  was  put  into  the  Bristol  post-office  by  the  defendant ;  and, 
consequently,  by  his  act,  done  in  Pennsylvania,  it  was  caused  to  be 
delivered  to  Mr.  Coxe,  at  Burlington.  The  opposite  doctrine,  indeed, 
would  furnish  absolute  impunity  to  every  offender  of  this  kind,  whose 
crime  was  not  commenced  and  consummated  in  the  same  district :  for, 
the  defendant,  it  is  said,  cannot  be  punished  in  Pennsylvania,  because 
the  letter  was  delivered  to  Mr.  Coxe  in  New  Jersey ;  and,  by  a  parity 
of  reasoning,  he  could  not  be  punished  in  New  Jersey,  because  it  wis 
neither  written  nor  delivered  by  him  within  the  jurisdiction  of  th»t 
State.  To  show  that  the  offer  of  a  bribe  is  indictable,  though  the  bribe 
is  not  accepted,  he  referred  to  4  Burr.  2494.    1  Ld.  Raym.  1377. 

By  the  Court.  The  letter  appears  by  its  date  to  have  been  written 
in  Pennsylvania,  and  it  is  actually  delivered  by  the  defendant  at  a  post- 
office  in  Pennsylvania.  The  writing  and  the  delivery  at  the  post-office 
(thus  putting  it  in  the  way  to  be  delivered  tp  Mr.  Coxe)  must  be  con- 
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Bidered,  in  effect,  as  one  act ;  and,  as  far  as  respects  the  defendant,  it 
is  consummated  within  the  jurisdiction  of  the  Court.  We,  therefore, 
think  that  the  first  count  in  the  indictment  is  sufficiently  supported. 
Bat,  on  the  second  count,  there  can  be  no  possible  doubt — if  the  testi- 
mony is  credited.  The  defendant,  in  the  city  of  Philadelphia,  unequi- 
Tocally  repeats  in  words,  the  corrupt  offer  which  he  had  previously 
made  to  Mr.  Coxe  in  writing.  Verdict — guilty  on  both  counts  of  the 
indictment. 

Mr.  Dallas,  (who  had  declined  speaking  on  the  facts  before  the  jury) 
now  moved  in  arrest  of  judgment,  alleging  that  the  Circuit  Court  could 
not  take  cognizance  of  the  crime  charged  in  the  indictment.     He  pre- 
mised, that,  independent  of  the  general  question  of  jurisdiction,  the 
indictment  was  exceptionable,  inasmuch  as  it  recited  the  act  of  Con- 
gress, making  it  the  duty  of  the  Secretary  of  the  Treasury  to  form  the 
contracts  contemplated,  but  did  not  state  the  authority  for  devolving 
that  duty  on  the  Commissioner  of  the  Revenue ;  and,  consequently,  it 
could  not  be  inferred,  that  the  corrupt  offer  was  made  to  seduce  the 
Commissioner  from  the  faithful  execution  of  an  official  public  trust, 
which  was  the  gist  of  the  prosecution.     But,  he  contended,  that  the 
force  of  the  objection  to  the  jurisdiction,  superseded  the  necessity  of 
attending  to  matters  of  technical  form  and  precision,  in  presenting  the 
accusation.     It  will  be  admitted,  that  all  the  judicial  authority  of  the 
Federal  Courts,  must  be  derived,  either  from  the  Constitution  of  the 
United  States,  or  from  the  Acts  of  Congress  made  in  pursuance  of  that 
Constitution.     It  is,  therefore,  incumbent*  upon  the  prosecutor  to  show, 
that  an  offer  to  bribe  the  Commissioner  of  the  Revenue,  is  a  violation 
of  some   constitution,  or  legislative  prohibition.      The  Constitution 
contains  express  provisions  in  certain  cases,  which  are  designated  by  a 
definition  of  the  crimes;  by  a  reference  to  the  characters  of  the  parties 
offending;  or  by  the  exclusive  jurisdiction  of  the  place  where  the  of- 
fences were  perpetrated:  but  the  crime  of  attempting  to  bribe,  the 
character  of  a  Federal  officer,  and  the  place  where  the  present  offence 
^as  committed,  do  not  form  any  part  of  the  constitutional  express  pro- 
visions, for  the  exercise  of  judicial  authority  in  the  courts  of  the  Union. 
The  judicial  power,  however,  extends,  not  only  to  all  cases,  in  law  and 
Equity,  arising  under  the  Constitution ;  but,  likewise,  to  all  such  as 
•hall  arise  under  the  laws  of  the  United  States,  {Art.  3,  §  2,)  and  be- 
sides the  authority,  specially  vested  in  Congress,  to  pass  laws  for  enu- 
merated purposes,  there  is  a  general  authority  given  "to  make  all  laws 
"^hich  shall  be  necessary  and  proper  for  carrying  into  execution  all  the 
Powers  vested  by  the  Constitution  in  the  government  of  the  United 
States,  or  in   any  department  or  office  thereof."     Art.   1,  Sect.  8. 
\Vhenever,  then,  Congress  think  any  provision  necessary  to  effectuate 
the  constitutional  power  of  the  government,  they  may  establish  it  by 
law ;  and  whenever  it  is  so  established,  a  violation  of  its  sanctions  will 
Come  within  the  jurisdiction  of  this  Court,  under  the  11th  Section  of  the 
Judicial  Act,  which  declares,  that  the  Circuit  Court  "shall  have  exclu- 
sive cognizance  of  all  crimes  and  offences  cognizable  under  the  authority 
of  the  United  States,"  &c.   1  Vol.  Swift's  Edit,  p.  65.    Thus,  Congress 
13 
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have  provided  by  law,  for  the  punishment  of  treason,  misprision  of 
treason,  piracy,  counterfeiting  any  public  certificate,  stealing  or  falsify- 
ing records,  &c.;  for  the  punishment  of  various  crimes,  when  committed 
within  the  limits  of  the  exclusive  jurisdiction  of  the  United  States;  and 
for  the  punishment  of  bribery  itself  in  the  case  of  a  judge,  an  officer 
of  the  customs,  or  an  oflScer  of  the  excise.  1  Vol.  Stv^fft  Edit^. 
100.  Ibid.  p.  236,  §  G6.  Ibid.  p.  827,  §  47.  But  in  the  case  of  the 
Commissioner  of  the  Revenue,  the  act  constituting  the  office  does  not 
create  or  declare  the  offence;  2  Vol.  p.  112,  §  6,  it  is  not  recognired 
in  the  act,  under  which  proposals  for  building  the  light  house  were  in- 
vited; 3  Vol.  p.  63,  and  there  is  no  other  act  that  has  the  slightest 
relation  to  the  subject.  1 

Can  the  offence,  then,  be  said  to  arise  under  the  Constitution,  or  the  ^ 
laws  of  the  United  States?     And,  if  not,  what  is  there  to  render  it    j 
cognizable  under  the  authority  of  the  United  States  ?     A  case  arising    i 
under  a  law,  must  mean  a  case  depending  on  the  exposition  of  a  law, 
in  respect  to  something  which  the  law  prohibits,  or  enjoins.     There  is 
no  characteristic  of  that  kind  in  the  present  instance.     But,  it  may  be 
suggested,  that  the  office  being  established  by  a  law  of  the  United 
States,  it  is  an  incident  naturally  attached  to  the  authority  of  the 
United  States,  to  guard  the  officer  against  the  approaches  of  corrup- 
tion, in  the  execution  of  his  public  trust.     It  is  true,  that  the  person 
who  accepts  an  office  may  be  supposed  to  enter  into  a  compact  to  be 
answerable  to  the  government,  which  he  serves,  for  any  violation  of  his 
duty;  and,  having  taken  the  oath  of  office,  he  would  unquestionablj  be 
liable,  in  such  case,  to  a  prosecution  for  perjury  in  the  Federal  Courts. 
But  because  one  man,  by  his  own  act,  renders  himself  amenable  to  a 
particular  jurisdiction,  shall  another  man,  who  has  not  incurred  a  similar 
obligation,  be  implicated  ?     If,  in  other  words,  it  is  sufficient  to  vest  a 
jurisdiction  in  this  court,  that  a  Federal  officer  is  concerned;  if  it  is  a 
sufficient  proof  of  a  case  arising  under  a  law  of  the  United  States  to 
affect  other  persons,  that  such  officer  is  bound,  by  law,  to  discharge  his 
duty  with  fidelity ; — a  source  of  jurisdiction  is  opened,  which  must  in- 
evitably overflow  and  destroy  all  the  barriers  between  the  judicial 
authorities  of  the  state  and  the  general  government.     Any  thing  which 
can  prevent  a  Federal  officer  from  the  punctual,  as  well  as  from  an  im- 
partial performance  of  his  duty;  an  assault  and  battery;  or  the  recoverj 
of  a  debt,  as  well  as  the  offer  of  a  bribe,  may  be  made  a  foundation  of    " 
the  jurisdiction  of  this  court ;  and,  considering  the  constant  disposition    ^ 
of  power  to  extend  the  sphere  of  its  influence,  fictions  will  be  resorted    ' 
to,  when  real  cases  cease  to  occur.     A  mere  fiction,  that  the  defendant     ' 
is  in  the  custody  of  the  marshal,  has  rendered  the  jurisdiction  of  the    ^ 
King's  Bench  universal  in  all  personal  actions.     Another  fiction,  which     ■ 
states  the  plaintiff  to  be  a  debtor  of  the  crown,  gives  cognizance  of  all 
kinds  of  personal  suits  to  the  Exchequer :     And  the  mere  profession  of 
an  attorney  attaches  the  privilege  of  suing  and  being  sued  in  his  owi 
court.     If,  therefore,  the  disposition  to  amplify  the  jurisdiction  of  the     . 
Circuit  Court  exists,  precedents  of  the  means  to  do  so  are  not  wanting; 
and  it  may  hereafter  be  sufficient  to  suggest,  that  the  party  is  a  Federil 
officer,  in  order  to  enable  this  court  to  try  every  species  of  crime,  and 
to  sustain  every  description  of  action. 
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t  another  ground  may,  perhaps,  be  taken  to  vindicate  the  present 

of  jurisdiction :  it  may  be  urged,  that  though  the  offence  is  not 
ied  in  the  Constitution,  nor  defined  in  any  act  of  Congress ;  yet, 
it  is  an  offence  at  common  law ;  and  that  the  common  law  is  the 
r  the  United  States,  in  cases  that  arise  under  their  authority.  The 
e  of  our  Federal  compact  will  not,  however,  tolerate  this  doctrine. 
iwelfth  article  of  the  amendment  stipulates,  that  ^^  the  powers  not 
ated  to  the  United  States  by  the  Constitution,  nor  prohibited  by 
the  States,  are  reserved  to  the  States  respectively,  or  to  the  peo- 
In  relation  to  crimes  and  punishments,  the  objects  of  the  dele- 
[  power  of  the  United  States  are  enumerated  and  fixed.  Congress 
provide  for  the  punishment  of  counterfeiting  the  securities  and 
nt  coin  of  the  United  States ;  and  may  define  and  punish  piracies 
felonies  committed  on  the  high  seas,  and  offences  against  the  law 
itions.     Art,  1,  §  8.     And,  so  likewise  Congress  may  make  all 

which  shall  be  necessary  and  proper  for  carrying  into  execution 
towers  of  the  general  government.  But  here  is  no  reference  to  a 
aon  law  authority :  Every  power  is  matter  of  definite  and  positive 
t;  and  the  very  powers  that  are  granted  cannot  take  effect  until 
are  exercised  through  the  medium  of  a  law.  Congress  had  un- 
iedly  a  power  to  make  a  law,  which  should  render  it  criminal  to 

a  bribe  to  the  Commissioner  of  the  Revenue ;  but  not  having  made 
law  the  crime  is  not  recognized  by  the  Federal  code,  constitutional 
igislative ;  and,  consequently,  it  is  not  a  subject  on  which  the  judi- 
tnthority  of  the  Union  can  operate. 

be  cases  that  have  occurred,  since  the  establishment  of  the  Federal 
ititation,  confirm  these  general  principles.  The  indictment  against 
field,  an  American  citizen,  for  enlisting  and  serving  on  board  a 
ich  privateer,  while  she  captured  a  Dutch  merchant  ship,  &c.,  ex- 
sly  charged  the  defendant  with  a  violation  of  the  treaties  existing 
recn  the  United  States  and  the  United  Netherlands,  Great  Britain, 
which  is  a  matter  cognizable  under  the  Federal  authority  by  the 

words  of  the  Constitution.  The  jurisdiction  in  the  indictment 
ut  Ravara,  was  sustained  by  reason  of  the  defendant's  official 
tcter  as  Consul.  And  in  a  recent  prosecution  by  the  State  of 
wylvania  against  Sheaffer,  in  the  Mayor's  Court  of  Philadelphia,  a 
on  in  arrest  of  judgment  wa«  overruled  by  the  Recorder  (Mr.  Wil- 
s)  though  the  offence  consisted  in  forging  claims  to  land-warrants, 
Me  under  the  resolutions  of  Congress ;  and  although  the  cogni- 
e  of  all  crimes  and  offences,  cognizable  under  the  authority  of  the 
ed  States,  is  exclusively  vested  in  the  District  and  Circuit  Courts. 
r,  Rawle  (the  attorney  of  the  district)  observed,  that  the  cxccp- 

taken  in  support  of  the  motion  in  arrest  of  judgment,  struck  at 
oot  of  the  whole  system  of  the  national  government ;  for,  if  oppo 
I  to  the  pure,  regular  and  efficient  administration  of  its  afiairs 
I  thus  be  made  by  fraud,  the  experiment  of  force  might  next  be 
ed ;  and  doubtless  with  equal  impunity  and  success.  He  con- 
sd,  however,  that  it  was  unnecessary  to  reason  from  the  inconvcni- 

and  mischief  of  the  exception  ;  for,  the  offence  was  strictly  within 
ery  terms  of  the  Constitution,  arising  under  the  laws  of  the  United 
»8.     If  no  such  ofiice  had  been  created  by  the  laws  of  the  United 
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States,  no  attempt  to  corrupt  such  an  officer  could  haye  been  made; 
and  it  is  unreasonable  to  insist,  that  merely  because  a  law  has  not 
prescribed  an  express  and  appropriate  punishracnt  for  the  oflencey 
therefore,  the  ofience,  when  committed,  shall  not  be  punished  by  the 
Circuit  Court,  upon  the  principles  of  common  law  punishment.  Tlie 
effect,  indeed,  of  the  position  is  still  more  injurious ;  for,  unless  this 
offence  is  punishable  in  the  Federal  courts,  it  certainly  is  not  cogniza- 
ble before  any  State  tribunal.  The  true  point  of  view  for  considerine 
the  case,  may  be  ascertained,  by  an  inquiry  whether,  if  Mr.  Coxe  \m 
accepted  the  bribe,  and  betrayed  his  trust,  he  would  not  have  been  in- 
dictable in  the  courts  of  the  United  States  ?  If  he  would  be  so  indict- 
able, upon  the  strongest  principles  of  analogy,  the  offence  of  the  person 
who  tempted  him,  must  be  equally  the  subject  of  animadversion  before 
the  same  judicial  authority.  The  precedents  cited  by  the  defendant's 
counsel,  are  distinguishable  from  the  present  indictment.  The  prose- 
cution against  Ilenficld  was  not  expressly  on  the  treaty,  but  on  the 
law  of  nations,  which  is  a  part  of  the  common  law^  of  the  United  States; 
and  the  power  of  indicting  for  a  breach  of  treaty,  not  expressly  provid- 
ing the  means  of  enforcing  performance  in  the  particular  instance,  is 
itself  a  common  law  power.  Unless  the  judicial  system  of  the  United 
States  justified  a  recourse  to  common  law  against  an  individual  gniltj 
of  a  breach  of  treaty,  the  offence,  where  no  specific  penalty  was  to  be 
found  in  the  treaty,  would  therefore  remain  unpunished.  So,  likewise, 
with  respect  to  Ravara,  although  he  held  the  oiiSce  of  a  Consul,  he  iras 
indicted  and  punished  at  the  common  law.  The  offence  charged  in 
Republica  v.  Sliaffer,  did  not  arise  under  the  laws  of  the  United  States; 
but  was  simply  the  forgery  of  the  names  of  private  citizens,  in  order 
to  defraud  them  of  their  rights ;  and  even  as  far  as  the  forgery  might 
be  supposed  to  deceive  the  public  officers,  it  was  a  deception  in  regard 
to  a  mere  official  arrangement,  for  ascertaining  transfers  of  donation 
claims,  and  not  in  regard  to  any  act  directed  by  law  to  be  performed. 
But  a  further  distinction  presents  itself.  The  donations  to  the  soldiers 
were  founded  upon  resolutions  of  the  United  States  in  Congress,  passed 
long  before  the  adoption  of  the  present  Constitution.  The  courts  of  the 
several  States  therefore  held  a  jurisdiction  of  the  offence,  which,  with- 
out positive  words  or  necessary  implication,  was  not  to  be  divested. 
The  case  did  not  come  within  the  expressions  in  tlie  Constitution,  ''case^ 
arising  under  the  Constitution  and  laws  of  the  United  States,**  &c.,  nor 
has  it  been  expressly  provided  for  by  any  act  under  the  present  Consti- 
tution. The  criminal  jurisdiction  of  the  circuit  court,  which,  wherever 
it  exists,  must  be  exclusive  of  State  jurisdiction,  cannot,  perhaps,  fairly 
be  held  to  operate  retrospectively,  by  withdrawing  from  the  State  judi- 
catures i>owers  they  held,  and  duties  they  performed,  previously  to  the 
Constitution,  from  which  the  circuit  court  derived  its  birth. 

Chase,  justice.  Do  you  mean,  Mr.  Attorney,  to  support  this  indict- 
ment solely  at  common  law?  If  you  do,  I  have  no  difficulty  upon  the 
subject:  The  indictment  cannot  be  maintained  in  this  Court. 

Mr.  Rawle,  answering  in  the  affirmitive.  Chase,  justice,  stopped  Mr. 
Levy,  who  was  about  to  reply,  in  support  of  the  motion  in  arrest  of 
judgment;  and  delivered  an  opinion  to  the  following  effect. 

Chase,  justice.    This  is  an  indictment  for  an  offence  highly  injurious 
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morals,  mnd  deserving  the  severest  punishment;  hut,  as  it  is  an  in- 
tment  at  common  law,  I  dismiss,  at  once,  everything  that  has  been 
(1  about  the  Constitution  and  laws  of  the  United  States, 
[n  this  country,  every  man  sustains  a  twofold  political  capacity;  one 
relation  to  the  State,  and  another  in  relation  to  the  United  States. 
relation  to  the  State,  he  is  subject  to  various. municipal  regulations, 
:nded  apon  the  State  Constitution  and  policy,  which  do  not  alTect  him 
his  relation  to  the  United  States:  For,  the  Constitution  of  the  Union 
;lie  source  of  all  the  jurisdiction  of  the  national  government;  so  that 
i  departments  of  the  government  can  never  assume  any  power,  that 
not  expressly  granted  by  that  instrument,  nor  exercise  a  power  in 
Y  other  manner  than  is  there  prescribed.  Besides  the  particular 
les,  wliich  the  8th  section  of  the  1st  article  designates,  there  is  a 
wer  grante<l  to  Congress  to  create,  define,  and  punish  crimes  and 
ences,  whenever  tliey  shall  deem  it  necessary  and  proper  by  law  to  do 
,  for  effectuating  the  objects  of  the  government;  and  although  bribery 
not  among  the  crimes  and  offences  specifically  mentioned,  it  is  cer- 
inly  included  in  this  general  provision.  The  question,  however,  does  not 
iae  about  the  power;  but  al>out  the  exercise  of  the  power: — Whether 
c  courts  of  the  United  States  can  punish  a  man  for  any  act,  before 
is  declared  by  a  law  of  the  United  States  to  be  criminal?  Now,  it 
spears  to  my  mind,  to  be  as  essential,  that  Congress  should  define  the 
fences  to  be  tried,  an<i  apportion  the  punishments  to  be  inflicted,  as 
lat  they  sliould  erect  courts  to  try  the  criminal,  or  to  pronounce  a 
jntence  on  conviction. 
It  is  attempted,  however,  to  supply  the  silence  of  the  Constitution 
nd  statutes  of  the  Union  by  resorting  to  the  common  law  for  a  dofini- 
ion  and  punishment  of  tlie  offence  which  has  been  committed:  but, 
n  my  opinion,  the  United  States,  as  a  Federal  government,  have  no 
ommon  law;  antl,  consequently,  no  indictment  can  be  maintained  in 
heir  courts,  for  ofFenccs  merely  at  the  common  law.  If,  indeed,  the 
Suited  hftatcs  can  be  supposed,  for  a  moment,  to  have  a  common  law, 
t  must,  I  presume,  be  that  of  Entrland;  and,  yet,  it  is  impossible  to 
race  when,  or  how,  the  system  was  adopted,  or  introduced.  With 
csp€K;t  to  the  individual  States,  the  difficulty  does  not  occur.  "When 
he  American  colonies  were  first  settled  by  our  ancestors,  it  was  held, 
s  well  by  the  settlers,  as  by  the  judges  and  lawyers  of  England,  that 
hey  bn>ught  hither,  as  a  birth-right  and  inheritance,  so  much  of  the 
omiiion  law  as  was  applicable  to  their  local  situation  an<l  change  of 
ircum stances.  But  each  colony  judged  for  itself  what  parts  of  the 
ommon  law  were  applicable  to  its  new  condition;  and  in  various  modes 
y  le;.''isLitive  acts,  by  judicial  decisions,  or  by  constant  usage,  adopted 
ome  parts,  and  rejcctcil  others.  Hence,  he  who  shall  travel  through 
he  ditrr-rent  States,  will  soon  discover,  that  tlie  whole  of  the  common 
tw  of  England  has  been  nowhere  introduceil;  that  some  States  have 
ejected  what  others  have  adojited;  and  that  there  is,  in  short,  a  great 
ud  essential  diversity  in  the  subjects  to  which  the  common  law  ia 
pplicd,  as  well  as  in  the  extent  of  its  application.  The  common  law, 
bercforc,  of  one  State,  is  not  the  common  law  of  another;  but  the 
ommon  law  of  England,  is  the  law  of  each  State,  so  far  as  each  State 
adopted  it;  and  it  results  from  that  position,  connected  with  the 
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judicial  act,  that  the  common  law  will  always  apply  to  suits  between 
citizen  and  citizen,  whether  they  are  instituted  in  a  Federal  or  State 
court. 

But  the  question  recurs,  when  and  how  have  the  courts  of  the  United 
States  acquired  a  common  law  jurisdiction  in  criminal  cases?  The 
United  States  must  possess  the  common  law  themselves,  before  they 
can  communicate  it  to  their  judicial  agents:  Now,  the  United  States  did 
not  bring  it  with  them  from  England ;  the  Constitution  does  not  create 
it ;  and  no  act  of  Congress  has  assumed  it.  Besides,  what  is  the  com- 
men  law  to  which  we  are  referred?  Is  it  the  common  law  entire,  as  it 
exists  in  England;  or  modified,  as  it  exists  in  some  of  the  States;  and 
of  the  various  modifications,  which  are  we  to  select,  the  system  of 
Georgia  or  New  Hampshire,  of  Pennsylvania  or  Connecticut? 

Upon  the  whole  it  may  be  a  defect  in  our  political  institutions,  it  may 
be  an  inconvenience  in  the  administration  of  justice,  that  the  common 
law  authority,  relating  to  crimes  and  punishments,  has  not  been  coih 
ferred  upon  the  government  of  the  United  States,  which  is  a  goTcrn- 
ment  in  other  respects  also  of  a  limited  jurisdiction;  but  judges  cannot 
remedy  political  imperfections,  nor  supply  any  legislative  omission.  I 
will  not  say  whether  the  ofi:enc6  is  at  this  time  cognizable  in  a  State 
court.  But,  certainly,  Congress  might  have  provided  by  law  for  the 
present  case,  as  they  have  provided  for  other  cases,  of  a  similar  nature; 
and  yet  if  Congress  had  ever  declared  and  defined  the  oflFence,  withont 
prescribing  a  punishment,  I  should  still  have  thought  it  improper  to 
exercise  a  discretion  upon  that  part  of  the  subject. 

Peters,  justice.  Whenever  a  government  has  been  established,  I  hare 
always  supposed,  that  a  power  to  preserve  itself,  was  a  necessary  and 
an  inseparable  concomitant.  But  the  existence  of  the  Federal  govern- 
ment would  be  precarious,  and  it  could  no  longer  be  called  an  independ- 
ent government,  if,  for  the  punishment  of  offences  of  this  nature,  tend- 
ing to  obstruct  «and  pervert  the  administration  of  its  aflFairs,  an  appeal 
must  bo  made  to  the  State  tribuiials,  or  the  ofi*enders  must  escape  with 
absolute  impunity. 

The  power  to  punish  misdemeanours  is  originally  and  strictly  a  com- 
mon law  power;  of  which  I  think  the  United  States  are  constitutionally 
possessed.  It  might  have  been  exercised  by  Congress  in  the  form  of  a 
legislative  act;  but  it  may  also,  in  my  opinion,  be  enforceil  in  a  course 
of  judicial  proceeding.  Whenever  an  offence  aims  at  the  subversion  of 
any  Federal  institution,  or  at  the  corruption  of  its  public  officers,  it  is 
an  offence  against  the  well-being  of  the  United  States;  from  its  very 
nature,  it  is  cognizable  under  their  authority;  and,  consequently,  it  is 
within  the  jurisdiction  of  this  court,  by  virtue  of  the  11th  section  of 
the  judicial  act. 

The  court  being  divided  in  opinion,  it  became  a  doubt,  whether  sen- 
tence could  be  pronounced  upon  the  defendant;  and  a  wish  was  ex- 
pressed by  the  judges  and  the  attorney  of  the  district,  that  the  case 
might  be  put  into  such  a  form,  as  would  admit  of  obtaining  the  ulti- 
mate decision  of  the  Supreme  Court,  upon  the  important  principle  of 
the  discussion:  But  the  counsel  for  the  prisoner  did  not  think  tbem- 
aelves  authorized  to  enter  into  a  compromise  of  that  nature.    The  coorti 
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sr  a  short  consultation,  and  declaring  that  the  sentence  was  miti- 

ed  in  consideration  of  the  defendant's  circumstances,  proceeded  to 

adge, 

rhat  the  defendant  he  imprisoned  for  three  months ;  that  he  pay  a 

)  of  two  hundred  dollars;  and  that  he  stand  committed  until  this 

.tence  be  complied  with,  and  the  costs  of  prosecution  paid.'*' 

For  m  discuflflioa  of  the  question  of  jurisdiction  involved  in  this  case,  see  ante,  p.  85,  tt 
Judfpe  Chasers  couxse  appears  to  have  greatly  surprised  not  only  the  bar  but  the  oom- 
mXf\  and  several  years  aAerwards  Mr.  Woloott,  in  a  letter  lo  Mr.  King,  (2  Gibb't  Lift  of 
[eattt  78.)  attributes  the  popular  doctrine  of  the  unconstitutionality  of  the  sedition  law,  to 
It  he  not  very  courteously  calls  the  "  persuasions"  of  the  *^  metaphysical'*  Virginia  lawyers, 
>  led  Judge  Chase  into  the  belief  that  the  United  States  had  no  common  law.  But  the 
bA  pan  o€  the  case  is  that  though  Judge  Chase  expressly  denied  that  there  was  juris- 
00,  and  though  there  must  have  been  at  best  a  divided  bench,  the  court,  "  af\er  a  short 
laltataon,''  imposed  a  sentence  of  unequivocally  common  law  stamp.  The  most  rational 
rpretation  is,  that  Judge  Chase  had  used  this  "  short  consultation''  to  acquaint  himself 
1  the  views  of  his  brethren  on  the  supreme  bench,  about  which,  afler  Henfield's  case, 
e  oould  then  have  been  no  doubt.     Chief  Justice  Jay,  it  is  true,  had  left  the  bench,  but 

his  successor.  Judge  Ellsworth,  entertained  similar  views  on  this  great  question,  abund- 
f  appears  from  his  ruling  in  the  case  of  Isaac  Williams,  poti.—^ln  Lynels  v.  Clarke,  1 
i  Ck.  iZ.  651,  is  to  be  Ibund  a  very  lucid  exposition  of  the  Uw  on  this  question  by  Vice- 
aeellor  Stta&ud. 
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FOR   MISDEMEANOUR. 


In  the  House  of  Representatives  op  the  United  States.* 

Monday,  the  M  of  July,  1797. 

A  message  in  writing  was  received  from  the  President  of  the  United 
States,  by  Mr.  Malcom  his  Secretary,  as  foUoweth : 

Gentlemen  of  the  Senate  and  1 

Gentlemen  of  the  House  of  Representatives,  j 

"The  whole  of  the  intelligence  which  has  for  some  time  past  been 
received  from  abroad,  the  correspondence  between  this  government  and 
the  ministers  of  the  belligerent  powers,  residing  here,  and  the  advice* 
from  the  officers  of  the  United  States,  civil  and  military,  upon  the 
frontiers,  all  conspire  to  show,  in  a  very  strong  light,  the  critical  situa- 
tion of  our  country.  That  Congress  might  be  enabled  to  form  a  more 
perfect  judgment  of  it  and  of  the  measures  necessary  to  be  taken,  I 
nave  directed  the  proper  officers  to  prepare  such  collections  of  extracts 
from  the  public  correspondences  as  might  afford  the  clearest  informa- 
tion. The  reports  made  to  me  from  the  Secretary  of  State,  and  the 
Secretary  at  War,  with  the  collection  of  documents  from  each  of  them, 
are  now  communicated  to  both  houses  of  Congress.  I  have  desired 
that  the  message,  reports  and  documents,  may  be  considered  as  confi- 
dential, merely  that  the  members  of  both  houses  of  Congress  may  be 
apprised  of  their  contents,  before  they  shall  be  made  public.  As  soon 
as  the  house  shall  have  heard  them,  I  shall  submit  to  their  discretion 
the  publication  of  the  whole,  or  any  such  parts  of  them  as  they  shall 
judge  necessary  or  expedient  for  the  public  good. 

JOHN  ADAMS." 

United  States,  July  3d,  1797. 

•  See  Report  of  the  Committee  of  the  House  of  Representatives  of  the  United  States,  ap 
pointed  to  prepare  and  report  articles  of  impenchtnent  against  William  Blount,  a  senator  of  tba 
United  States,  &c.  &c. — Printtd  by  order  of  Ute  House  of  ReprtsnUativn, 
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The  said  message  and  papers  were  read,  and  ordered  to  be  referred 
0  Mr.  Sitgreaves,  Mr.  Baldwin,  Mr.  Dana,  Mr.  Dawson,  and  Mr. 
lindman ;  that  they  do  examine  the  matter  thereof,  and  report  the 
ame,  with  their  opinion  thereupon  to  the  House. 

Ordered,  That  the  said  committee  be  instructed  to  report,  whether  it 
ill  be  proper  to  print  any,  and  what  part  of  the  said  communication, 
)r  the  use  of  the  members. 

Wednesday,  6th  of  July,  1797.  Mr.  Sitgreaves,  from  the  com- 
littee  to  whom  was  referred  the  message  from  the  President  of  the 
'nited  States,  of  the  third  instant  made  a  report,  in  part,  which  he 
elivered  in  at  the  clerk*s  table,  where  the  same  was  twice  read  and 
greed  to  by  the  House  as  followeth : 

"That  in  their  opinion,  it  will  be  proper  to  print  the  whole  of  the 
lid  communication  with  the  documents  accompanying  it,  for  the  use  of 
be  members.'' 

Resolved,  That  the  injunction  of  secrecy  upon  the  members  of  this 
loose,  so  far  as  relates  to  the  said  message,  be  taken  off. 

Thursday,  6th  July,  1797.  Mr.  Sitgreaves,  from  the  committee 
»  whom  was  referred  the  message  from  the  President  of  the  United 
States,  of  the  third  instant,  made  a  report  which  was  read  and  ordered 
to  be  committed  to  a  committee  of  the  whole  House,  to-day. 

Friday,  7th  July,  1797.  The  House,  according  to  the  order  of  the 
diy,  resolved  itself  into  a  committee  of  the  whole  House,  on  the  report 
of  the  committee,  to  whom  was  referred  the  message  from  the  President 
of  the  United  States,  of  the  3d  inst. ;  and  after  some  time  spent  therein, 
Mr.  Speaker  resumed  the  chair,  and  Mr.  Dent  reported,  that  the  com- 
i&ittee  had,  according  to  orders,  had  the  said  report  under  consideration, 
tnd  directed  him  to  report  to  the  House  their  agreement  to  the  same. 

The  said  report  being  then  read  at  the  Clerk's  table,  in  the  words 
following,  to  wit : 

**Resolved,  That  William  Blount,  a  Senator  of  the  United  States, 
for  the  State  of  Tennessee,  be  impeached  of  high  crimes  and  misde- 
ttetnours.'' 

The  question  was  taken,  that  the  House  do  agree  with  the  committee 
of  the  whole  House,  in  their  agreement  to  the  said  report,  and  resolved 
ID  the  affirmative. 

On  motion,  ordered,  That  Mr.  Sitgreaves  do  go  to  the  Senate,  and 
it  the  bar  thereof,  in  the  name  of  the  House  of  Representatives,  and 
tt  the  name  of  all  the  people  of  the  United  States,  impeach  William 
Hount,  a  Senator  of  the  United  States,  of  high  crimes  and  misde- 
letnours ;  and  acquaint  the  Senate  that  this  House  will  in  due  time  ex- 
ibit  particular  articles  against  him,  and  make  good  the  same. 

On  motion,  ordered  further,  That  Mr.  Sitgreaves  do  demand  that 
le  said  William  Blount  be  secjuestered  from  his  scat  in  the  Senate,  and 
lat  the  Senate  do  take  order  for  the  appearance  of  the  said  William 
lount,  to  answer  to  the  said  impeachment. 

Mr.  Sitgreaves  reported,  That  in  obedience  to  the  order  of  this  House 
e  had  been  to  the  Senate,  and  in  the  name  of  this  House,  and  in  the 
ame  of  all  the  people  of  the  United  States,  had  impeached  William 
•lonnt,  a  Senator  of  the  United  States,  of  high  crimes  and  misde- 
leanoiirs ;  and  had  acquainted  the  Senate,  that  this  House  will  in  duo 
me  exhibit  particular  articles  against  him,  and  make  good  the  same. 
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And  further,  That  he  had  demanded  that  the  said  William  Blount 
be  sequestered  from  his  seat  in  the  Senate;  and  that  the  Senate  do  take 
order  for  his  appearance  to  answer  to  the  said  impeachment. 

Saturday,  July  the  8th,  1797.  A  message  from  the  Senate  by  Mr. 
Otis,  their  Secretary: 

Mr.  Speaker — I  am  directed  to  inform  this  House,  that  in  conse- 
quence of  their  message  of  yesterday,  by  the  Honourable  Mr.  Sit- 
greaves,  one  of  their  members,  the  Senate  have  caused  William  Blount 
to  recognize  in  the  sum  of  twenty  thousand  dollars,  principal,  and  two 
sureties  in  the  sum  of  fifteen  thousand  dollars  each,  to  appear  and  an- 
swer to  the  impeachment  mentioned  in  the  message  of  this  House,  of 
yesterday:  and  then  he  withdrew. 

On  motion.  Resolved,  That  a  committee  be  appointed  to  prepare  and 
report  articles  of  impeachment  against  William  Blount,  a  Senator  of 
the  United  States  impeached  by  this  House,  of  high  crimes  and  misdfr 
meanours ;  and  that  the  said  committee  have  power  to  send  for  persons, 
papers  and  records. 

Ordered,  That  Mr.  Sitgrcaves,  Mr.  Baldwin,  Mr.  Dana,  Mr.  Daw- 
son and  Mr.  Harper,  be  a  committee,  pursuant  to  the  said  resolution. 

Monday,  July  10th,  1797.  A  message  from  the  Senate  by  Mr.  Otis, 
their  secretary: 

I  am  directed  to  communicate  to  this  House,  certain  proceedings  of 
the  Senate,  relative  to  the  impeachment  of  William  Blount,  a  Senator 
of  the  United  States,  for  the  United  States,  for  the  State  of  Tennessee: 
and  then  he  withdrew. 

The  said  proceedings  of  the  Senate  were  read  in  the  words  following: 

In  Senate,  July  the  8th,  1797,  Resolved,  That  William  Blount, 
Esq.,  one  of  the  Senators  of  the  United  States,  having  been  guilty  of 
a  high  misdemeanour,  entirely  inconsistent  with  his  public  trust  and 
duty  as  a  Senator,  be,  and  he  hereby  is  expelled  from  the  Senate  of 
the  United  States. 

On  this,  Mr.  Butler,  on  behalf  of  himself,  and  of  Mr.  Thomas 
Blount,  the  other  surety,  surrendered  the  person  of  William  Blount, 
the  principal,  to  the  Senate,  and  requested  to  be  discharged  from  their 
recognizance. 

On  motion.  Resolved,  That  William  Blount  be  taken  into  custody 
of  the  messenger  of  this  House,  until  he  shall  enter  into  recognizance, 
himself,  in  the  sum  of  one  thousand  dollars,  with  two  sufficient  sure- 
ties in  the  sum  of  five  hundred  dollars  each,  to  appear  and  answer  such 
articles  of  impeachment  as  may  be  exhibited  against  him  by  the  House 
of  Representatives,  on  Monday  next. 

Attest,  Samuel  A.  Otis,  Secretary. 

Ordered,  That  the  said  proceedings  of  the  Senate  do  lie  on  the 
table. 

Mr.  Sitgreaves,  from  the  committee  appointed  on  the  eighth  instant, 
to  prepare  and  report  articles  of  impeachment  against  William  Blount, 
a  Senator  of  the  United  States,  impeached  by  this  Ilouse,  of  high 
crimes  and  misdemeanours,  made  a  report,  in  part,  which  he  delivered 
in  at  the  Clerk's  table,  where  the  same  was  twice  read,  and  agreed  to 
by  the  House,  as  foUoweth : 
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agreeably  to  the  duty  of  their  appointment,  they  have  been 
I  in  examining  a  number  of  the  papers  of  the  said  William 

n  the  course  of  the  examination,  circumstances  Jiave  appeared 
»  a  belief,  that  certain  other  citizens  of  the  United  States  are 
d  with  the  said  William  Blount,  in  the  offences  which  are  the 
»f  the  impeachment. 

they  have  thought  it  expedient,  in  pursuance  of  the  powers 
t  them  by  the  resolution  of  the  House,  to  issue  their  warrants 
rrest  of  some  of  these  persons,  and  the  seizure  of  their  papers. 
by  reason  of  the  distance  at  which  these  persons  reside  from 
of  government,  it  cannot  be  expected  that  the  process  issued 
ommittee,  will  be  returned  for  some  time  to  come, 
^e  Executive  has  also  taken  measures  for  collecting  evidence 
n  the  nature  and  circumstances  of  the  charge  against  William 
which  cannot,  it  is  presumed,  be  received  under  one  or  two 

the  committee  do  not  think  it  expedient  to  state  or  exhibit 

les  of  impeachment,  until  the  result  of  these  different  measures 

known. 

rfbre,  and  as  it  is  deemed  highly  important  that  every  effort 

«  made  to  unravel  and  develop  a  conspiracy  apparently  so 

3,  the  committee  submit  the  following  resolutions : 

red,  That  the   committee   appointed   to   prepare  and  report 

of  impeachment  against  William  Blount,  a  Senator  of  the 

Itates,  impeached  by  this  House,  of  high  crimes  and  misdemean- 

anthorized  to  sit  during  the  recess  of  Congress. 

redj  That  the  said  committee  be  instructed  to  inquire,  and 

iwful  means,  to  discover  the  whole  nature  and  extent  of  the 

^hereof  the  said  William  Blount  stands  impeached,  and  who  are 

es  and  associates  therein. 

&d,  That  Mr.  Dana  be  excused  from  serving  on  the  committee 

d  to  prepare  and  report  articles  of  impeachment  against  William 

%  Senator  of  the  United  States ;  and  that  Mr.  Bayard  be  ap- 

>f  the  said  committee,  in  his  stead. 

House  of  Representatives,  November  80,  1797. 

>mmittee,  appointed  on  the  eighth  day  of  July  last  to  prepare 
»rt  articles  of  impeachment  against  William  Blount,  a  Senator 
nited  States,  impeached  by  this  House  of  high  crimes  and  mis- 
ars ;  which  committee  by  a  resolution  of  the  tenth  day  of  July 
e  authorized  to  sit  during  the  recess  of  Congress,  and  were  in- 
to in(iuire,  and  by  all  lawful  means,  to  discover  the  whole 
nd  extent  of  the  offence  whereof  the  said  William  Blount  stands 
»d,  and  who  are  the  parties  and  associates  therein ;  make,  in 
56  of  the  latter  resolution,  the  following  report : 
sommittee,  having  charged  themselves  with  the  business  to 
icy  were  appointed  by  this  House,  received,  on  the  8th  day  of 
mi  James  Ross,  Esq.,  Chairman  of  a  Committee  of  the  Senate, 
belonging  to  William  Blount,  containing  a  number  of  papers 
id  been  seized  in  pursuance  of  a  resolution  of  the  Senate  au* 
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thorizing  its  committee  to  send  for  persons  and  papers.  From  these 
papers  a  selection  had  been  made  by  the  committee  of  the  Senate; 
and  the  committee  of  this  House,  having  made  a  further  selection  of 
such  as  appeared  to  them  to  be  connected  with  the  object  of  their  ap- 
pointment, returned  the  residue  to  the  order  of  William  Blount.  The 
papers  retained  by  the  committee  are,  in  the  appendix  to  this  report, 
marked  No.  2,  3,  6,  6,  7,  8, 10, 11,  12,  13,  19,  20,  21,  22,  23,  26,  28. 

A  violent  presumption  having  arisen,  from  the  inspection  of  the  pa- 
pers referred  to,  that  Nicholas  Romayne,  of  the  State  of  New  York, 
was  intimately  connected  with  William  Blount  in  his  criminal  deaigM, 
the  committee  conceived  it  to  be  their  duty  to  exercise  the  powers  vest^jd 
in  them  by  this  House,  in  such  manner  as  to  prevent  the  escape  of  the 
said  Nicholas  Romayne,  and  effectually  to  secure  his  person  and  papers 
for  examination ;  they  issued,  therefore,  on  the  ninth  day  of  July,  the 
warrant,  in  the  appendix  marked  (A) — and,  as  it  was  deemed  im- 
portant to  commit  the  execution  of  this  warrant  to  a  person  of  intelli- 
gence, discretion  and  fidelity,  the  Secretary  of  State  was  requested  to 
provide  a  messenger  of  competent  character  for  the  occasion.  With  a 
very  prompt  attention  to  the  wishes  of  the  committee,  he  assigned  this 
service  to  Captain  William  Eaton,  to  whom  the  instructions,  in  the  ap- 
pendix marked  (B)  were  given  by  the  committee ;  and  the  Secretary  of 
State  added  to  them  the  letters  marked  (C)  and  (D).  On  the  twelfth 
day  of  July,  Captain  Eaton  returned  to  Philadelphia,  with  Nicholas 
Romayne  in  his  custody,  and  made  the  report  of  his  proceedings, 
marked  (E).  He  delivered  also  to  the  committee,  under  seal,  a  number 
of  papers  found  by  him  in  the  possession  of  the  said  Romayne,  of  which 
such  as  are  supposed  to  be  material  are  contained  in  the  appendix,  aDd 
marked  No.  1,  4,  18,  24,  25,  27.  The  examination  of  Nicholas  Ro- 
mayne engaged  much  of  the  attention  of  the  committee  until  the  22d 
of  July,  when  he  subscribed  his  deposition  (A  B),  and,  having  given 
bond  for  his  appearance  before  the  Senate  on  the  trial  of  the  impeach- 
ment of  William  Blount,  was  dismissed  from  further  attendance,  and 
received,  at  his  particular  request,  the  certificate  marked  (F). 

The  letter  No.  23,  found  among  the  papers  of  William  Blount,  signed 
James  Grant,  and  dated  at  Knoxville  May  24th,  171*7,  being  supposed 
to  contain  the  proof  that  the  said  James  Grant  had  been  the  confiden- 
tial bearer  of  the  letter  from  William  lilount  to  James  Carcv,  commu- 
nicated  to  Congress  by  the  President  of  the  United  States,  on  the  od 
of  July ;  it  was  deemed  expedient  to  adopt  the  same  measures  for  the 
seizure  of  his  person  and  papers,  as  had  been  taken  in  the  case  of 
Nicholas  Romayne.  Major  Thomas  Lewis  was  employed  for  this  pnr- 
pose  by  the  committee,  who  charged  him,  on  the  11th  of  July,  with  the 
execution  of  the  warrant  marked  (G).  He  was  further  directed  to 
serve,  on  John  Rogers  and  James  Carey,  respectively,  the  precejits  (H) 
and  (I)  requiring  their  appearance  before  the  committee  for  examina- 
tion ;  which  precepts  were  accompanied  with  the  letter  marked  (K), 
from  the  committee  to  John  Rogers,  who  resided  beyond  the  jurisdiction 
of  the  United  States,  and  with  the  letters  marked  (L),  (M)  and  (S\ 
from  the  Secretary  of  War,  who,  readily,  at  the  desire  of  the  committee, 
co-operated  with  them  in  their  endeavour  to  obtain  the  testimony  of 
these  witnesses :    The  instructions  to  Major  Lewis  ai'c  in  the  appendix 
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irked  (O).  In  the  interim,  between  the  departure  and  the  return  of 
ftjor  Lewis,  the  Secretary  of  War  communicated  to  the  committee  the 
ters  marked  (Q)  and  (R),  from  Colonel  David  Ilenly  and  Benjamin 
awkins,  Esq.,  covering  the  examinations  of  James  Carey,  marked 

U,  No.  1,)  and  (T  U,  No.  2,)  taken  at  Tellico,  by  directions  from 
e  Executive,  together  with  the  examination  of  William  L.  Lovely, 
urked  (T  U,  No.  3,)  and  the  original  letter  from  William  Blount  to 
hn  Rogers,  marked  in  the  appendix  (No.  15).  On  the  25th  of  Sep- 
nber,  Slajor  Lewis  having  arrived  at  Germantown,  in  the  State  of 
innsylvania,  with  James  Grant  in  his  custody,  and  accompanied  by 
•hn  Rogers  and  James  Carey,  made  his  report,  marked  (P);  and  the 
positions  of  the  said  James  Carey,  John  Rogers  and  Jaiucs  Grant, 
are,  immediately  thereafter,  taken  by  the  committee,  and  are  here- 
ito  annexed,  marked  (T  U,  No.  4,)  (V  W)  and  (X  Y),  respci^tively. 
efore  the  discharge  of  Major  Grant,  ho  gave  bond  for  his  appearance 
fore  the  Senate,  on  the  trial  of  the  impeachment  of  William  Blount. 
he  letters,  referred  to  in  his  deposition,  from  William  Blount  to  James 
trey  and  Major  Lovely,  dated  April  24, 1797,  are  marked  (No.  16) 
ad  (No.  17). 

To  complete  the  series  of  the  correspondence  between  William  Blount 
nd  Nicholas  Roraayne,  as  disclosed  by  the  letters  found  in  their  pos- 
csuon,  respectively,  the  letter  (No.  9)  from  the  latter  to  the  former, 
appeared  alone  to  be  wanting.  This  letter,  on  or  about  the  13th  of 
Wy,  was  received  by  the  Secretary  of  State,  in  an  anonymous  letter, 
ihich  had  been  transmitted  by  mail,  but  without  any  post-mark  other 
dun  the  word  "  Free.'*  The  anonymous  letter,  and  a  translation  of  it, 
in  subjoined  to  the  appendix,  marked  (No.  9,  A). 

The  committee  having  received  information  that  John  Chisholm, 
Btmed  in  the  letter  from  William  Blount  to  James  Carey,  which  gave 
rise  to  the  present  inquiry,  had  sailed  from  Philadelphia  in  a  vessel  be- 
longing to  or  chartered  by,  Mr.  William  Davy,  a  merchant  of  that  city, 
wquested  the  attendance  of  Mr.  Davy  for  examination.  Ue  waited  on 
tie  committee  agreeably  to  their  desire;  and,  after  expressing  consider- 
able embarrassment  from  peculiar  circumstances  attendant  on  his 
Btnation,  with  some  reluctance,  made  the  deposition  (C  D).  Mr.  Davy 
^8  since  communicated  to  the  committee  the  extract  of  a  letter  from 
fc  brother  in  London,  which  is  subjoined  to  his  deposition,  and  marked 
C  D,  No.  2). 

The  disclosure  made  by  Mr.  Davy  led  to  the  examination  of  George 
iesher,  contained  in  his  deposition  (E  F).  The  suspicion,  excited  by 
lie  latter  part  of  this  deposition,  was  traced  by  the  committee,  and 
itisfactorily  removed  by  the  testimony  of  Mr.  William  Bell,  appendix 
J  H).  The  communication  from  the  Secretary  of  State,  of  the  29th 
aly,  marked  (I  K),  is  connected  with,  and  explanatory  of,  the  subject 
latter  of  these  depositions,  and  of  the  letter  from  Robert  Liston,  Esq., 
le  Minister  Plenipotentiary  of  his  Britannic  Majesty,  to  Nicholas  Ro- 
layne,  found  among  the  papers  of  the  latter,  dated  Philadelphia,  28th 
ipril,  1797 — appendix  (No.  18). 

With  relation  to  the  paper  (No.  28),  found  in  the  possession  of  Wil- 
iam  Blount,  endorsed  by  him  "Judge  Turner,  Memor.  of  force,  &c.*' 
ieorge  Turner,  Esq.,  late  one  of  the  judges  of  the  territory  of  the 
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United  States,  north-west  of  the  River  Ohio,  was  interrogated  by  the 
committee,  and  the  result  is  contained  in  his  deposition — appendix 
(LM). 

In  the  course  of  the  investigation  entrusted  to  the  committee,  a  nam- 
ber  of  persons  were  examined,  whose  testimony  in  many  instances 
proved  to  be  immaterial.  It  was  thought  proper  to  take  the  depositions 
of  Elisha  B.  Ilopkins,  Charles  Buxton  and  John  Franklin,  which  are 
herewith  reported — appendix  (N  0),  (P  Q)  and  (R  S). 

On  the  13th  of  July,  the  Chevalier  d' Yrujo,  the  Minister  Plenipoten* 
tiary  of  his  Catholic  Majesty,  called  on  the  committee  and  made  the 
communications,  in  the  appendix  marked  (A  B  C)  (D  E  F).  In  conse- 
quence of  these  communications,  the  committee  immediately  dispatched, 
by  mail,  to  Major  Lewis,  their  messenger  to  the  State  of  Tennessee, 

the  letter,  appendix  (S),  covering  a  subpoena  for Mitchell, 

named  in  the  said  communications.  Major  Lewis  has  informed  the 
committee  since  his  return,  that  he  received  the  letter  and  subpoena, 
but  that  his  most  diligent  inquiries  were  unavailing  to  discover  the  pe^ 
son  described  in  them. 

On  the  24th  of  July,  the  Chevalier  d'Yrujo  again  called  upon  the 
committee,  and  introduced  to  them  John  Phillips  Ripley,  who  delivered 
a  paper  containing  the  infbrmation  afterwards  included  in  his  deposition 
(G  H  I).  On  the  succeeding  day,  the  Chevalier  d'Yrujo  presented  to 
the  committee  Thomas  Odiorne,  who  afterwards  made  the  deposition 
(K  L  M).  Although  there  was  an  appearance  of  singularity  in  the 
medium  adopted  by  these  persons  for  making  their  communication  to 
the  committee ;  although  the  committee  at  that  time  possessed  satisfac- 
tory evidence  that  the  statement  made  in  these  depositions  was  inco> 
rect,  so  far  as  related  to  the  essential  objects  of  investigation  and  in- 
quiry; and  although  it  was  not  very  material  whether  the  mistake 
proceeded  from  the  misrepresentation  of  Captain  Eaton,  or  the  misap- 
prehension of  the  witnesses,  or  from  worse  motives;  it  was  ncvertheles3 
conceived  to  be  the  duty  of  the  committee,  in  justice  to  the  persons 
named  in  these  depositions,  to  obtain  an  explanation  from  Captain 
Eaton,  of  the  facts  asserted  in  them.  On  this  subject  the  House  is  re- 
ferred to  the  letters  marked  in  the  appendix  (T),  (U),  (V),  (W),  and 
to  the  deposition  (N  0  P) — and  for  further  evidence  connected  here- 
with, to  the  report  of  Captain  Eaton  before  mentioned  (E)  and  the  let- 
ter from  Richard  Harrison,  Esq.,  Attorney  of  the  United  States  for 
the  District  of  New  York,  to  the  Secretary  of  State  (E,  No.  2).  It  is 
proper  to  add  that  the  caution,  given  by  Colonel  Pickering  to  Captain 
Eaton,  was  intimated  to  him  by  request  of  the  committee,  who  were 
apprehensive  that  an  indiscreet  and  premature  disclosure  of  evidence 
might  increase  the  difficulty  of  further  discovery.  The  letter  from 
Captain  Eaton  to  Colonel  Ilodgdon,  alluded  to  in  the  deposition  of 
the  former,  is  on  the  files  of  the  committee,  and  corroborates  his  nar- 
rative. 

On  or  about  the  6th  of  October,  the  Secretary  of  War  transmitted 
to  the  committee  the  letters  in  the  appendix  (No.  11,  A,)  and  (No.  U, 
B,)  from  John  Chisholm  to  Colonel  John  M'Kee  and  John  Rogers,  re- 
spectively, dated  March  17,  1797. 

On  the  23d  of  November,  the  Minister  Plenipotentiary  of  his  Catho- 
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!  Majesty  sent  to  the  committee  the  note  of  that  date  (Q  R  S),  cover- 
g  the  letter  (Q  R  S,  No.  2,)  from  General  Elijah  Clark  to  the  Spanish 
ynsuly  at  Charleston,  South  Carolina,  dated  August  9,  1797.  It  is 
»vious  that  this  communication  has  been  made  too  late  to  enable  the 
mmittee  to  pursue  the  investigation  of  its  contents. 
A  large  package  of  the  circular  letters  (No.  29)  was  intercepted  and 
^IiTered  to  the  committee ;  some  of  these  letters  were  directed  to  vari- 
is  persons  in  Tennessee ;  others  were  folded  without  any  address. 
The  committee  have  supposed  it  to  be  their  duty  to  submit  to  the 
Jouse,  in  addition  to  the  exhibits  herein  before  referred  to,  the  corre- 
M>ndence.  contained  in  the  appendix  (Aa)  to  (An)  inclusive,  on  account 
*  its  connection  with  the  object  of  their  appointment ;  although  a  part 
■  these  communications,  being  anonymous,  could  not  form  the  basis  of 
ly  further  proceedings ;  and  although  where  further  investigation  was 
ttempted,  it  failed  of  producing  any  satisfactory  information.  The 
liters  (Aa),  (Ab),  (Ac),  (Ag),  will  appear  to  be  addressed  to  the  Se- 
retary  of  State,  and  were  delivered  by  him  to  the  committee. 
The  committee,  in  presenting  to  the  consideration  of  the  House  this 
iccinct  narrative  of  their  proceedings,  together  with  the  evidence  col- 
eeted  by  them  and  the  correspondence  annexed,  believe  that  they  suf- 
kkntly  fulfil  the  duty  assigned  to  them ;  without  anticipating,  by  their 
9wn  inferences  or  observations,  the  judgment  of  the  House  on  the 
whole  matter.  It  is  to  be  regretted  that  some  suggestions  still  remain 
unexplained,  or  that  any  part  of  the  subject  should  continue  in  obscurity; 
\tA  the  committee  have  done  all  in  their  power  for  the  discovery  of  the 
truth,  without  incurring  a  greater  expense  than  the  probability  of  suc- 
ee88  was  deemed  to  warrant.  And  this  report  is  respectfully  submitted 
IS  the  best  practicable  result  of  their  earnest  endeavours. 
November  30,  1797. 


APPENDIX. 

(&uft  of  the  exhihiU  contained  in  the  Appendix  to  tke  committee's  report  as  are  merely  formal  art 

given  in  abstracty  the  rest  are  printed  in  full.) 

(A) 

[WiiiA?fT  to  Captain  William  Eaton,  served  by  tlie  committee  empowering  Lim  to  arrest 
Dr.RwnayneJ 

(B) 
[Letter  of  instruction  of  committee,  to  Captain  William  Eaton,  to  the  same  effect.] 

(C) 

(Instruction  of  Department  of  State,  Philadelphia,  July  9th,  1797,  to  Captain  William 
l«oo,  to  the  same  effect.] 

(D) 

[Letter  of  Timothy  Pickering,  from  Department  of  State,  to  District  Attorney  of  New  York, 
^ued  Philadelphia,  July  9th,  1797,  to  the  same  effect.] 

(E) 

PkUadelphia,  I2th  July,  1797. 
Sii: 
Ik  obedience  to  yonr  instruction  of  the  9th  instant,  and  warrant  of  your  committee  of  the 
date  at  3  o'clock,  the  morning  of  the  10th,  I  took  stage  for  New  York,  and  arrived 
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thither  the  evening  of  the  mme  day,  crossed  Paulus  Hook  at  midnight ;  waiteil  on  Mr.  Hu^ 
risen,  nitorney  for  the  district  of  New  York,  who  went  with  me  in  company  of  the  mar- 
shal and  one  of  his  deputieii,  to  tlio  house  of  Nicholas  Roinayne,  practitioner  of  physic,  whom 
I  arrci<ted  agreeably  to  order,  and  proceedeil  to  examine  and  secure  his  papers.  On  onieriag 
bis  chamber  I  observed  a  portable  writingnlesk,  with  a  number  of  ioose  papers  lyins:  oo  or 
about  it,  among  which  was  found  an  untinislied  letter  in  the  hand*writing  of  Mr.  RL^tiiayne, 
which  he  acknowledged  was  intended  for  William  Blount,  late  Senator  in  G>ngre£9.  Tbs 
papers  in  this  room  were  lying  in  a  flisordered  situation,  and  had  every  ap]>earaDi'e  of  harin^ 
been  recently  examined.  Below  stairs  were  shown  me  by  Dr.  Romayne,  four  letters  froBH 
William  Blount  to  said  Romayne,  which  four  letters  with  the  unfinished  letter  above  men- 
tioned, I  have  laid  before  the  honourable  committee.  On  examining  a  Imndle  of  papers  of 
neglected  appeamnce,  I  discovered  a  letter,  signed  "Robert  Liston,"  to  said  RomRyne.  At 
this,  Romayne  exhibited  evident  marks  of  confusion,  and  reachetl  as  if  to  take  it  from  roe; 
but  it  pnssicd  through  the  hands  of  Mr.  Hurrison^was  lo<lgcd  with  the  papers  alxive  men* 
tiono<I,  and  with  tliem  is  laid  before  the  committee.  The  agitation  which  I  tbouuht  I  dis- 
covered in  Romayne,  in  giving  up  this  paper,  and  the  recollection  of  Ids  acknowledging  tho 
receipt  of  more  letters  from  William  Blount,  than  we  found  in  bis  hands,  and,  also,  the  A»- 
ordered  situation  in  which  the  pai>crs  above  stairs  appeared,  establish  my  suspicion  tLat  he 
bad  destroyed  more  or  less  of  the  papers  which  would  have  leil  to  a  minute  develupment 
of  the  subject  of  the  committee's  inquiry.  I  expressed  to  Romayne  tids  suspicion,  ami  ray 
reasons  fur  entertaining  it;  and  at  the  same  time  intimated  to  bim,  that  1  thought  tbe^^e  wcukl 
be  suflTicicnt  to  justify  my  suggesting  it  to  the  committee.  He  in  sftvae  perturbation  to* 
knowledged  that  he  had  perhaps  received  ten  or  twelve  letters  from  Mr.  Blount,  in  answer 
to  his  found  among  Blount*s  papers;  but  that  being  a  careless  man,  he  had  destroyed  or 
suffered  them  to  be  destn)yed ;  but  he  S(X)n  after  qualified  this  concession,  by  dct^Ianngoo 
honour  that  he  hud  not  destroyed  any  such  letters  within  a  week  past  Having  thiiy  Ut 
executed  the  order  of  the  committee,  I  took  to  my  assistance  Mr.  John  S.  6ainbridge,niul  uidi 
the  prisoner,  saitl  Nicholas  Romayne.  re-crossed  to  Panlus  Hook,  at  3  o'clock,  A.  M.  of  ye*- 
terduy,  and  procuring  a  stage,  proceeded  to  this  city,  >\'bitber  I  arrived  at  3  o'clock  tbi;i  morn- 
ing of  the  day  and  date  al)Ove  mentioned. 
1  have  the  houour  to  be, 

With  perfect  respect, 

Sir,  your  most  obedient  sprvant, 

WILLIAM  EATON. 
Hon.  Mr.  Sitqbeayeb. 

(E,  No.  2.) 

New  York,  lUh  July,  i:97. 
Sir: 

Bt  the  return  of  Captain  Eaton  to  Philadelphia,  you  have  doubtless  I)eA)re  thi-i'  time  been 
informed  of  the  nuunicr  in  which  the  onlers  of  the  committee  of  the  House  of  R»^f>re>eDa* 
tives  of  the  United  Stales  have  l>een  executed.  Your  excellency's  letter  of  the  I'lli  having 
been  delivered  last  night,  alter  a  short  conference  with  Mr.  Katun,  it  was  judged  a'lvi:«bie 
to  lose  no  time  in  securing  Dr.  Romayne  and  his  papers,  particularly  as  there  was  reii-sonto 
apprehend  that  he  mi|iht  already  (from  apprehensions  of  necessity)  have  destroyi*»l  tb« 
most  material.  The  aid  of  the  marshal  and  his  deputy  was,  therefore,  resortetl  to,  and  the 
whole  business  elfected  in  little  more  than  an  hour  aAer  Caputin  Eaton's  arrival.  llsP" 
peared  that  Dr.  Romayne  was  by  no  means  surprised.  The  first  observation  that  he  ina«lfl 
to  the  messenger  was  that  he  supposed  him  instructed  to  search  for  papers,  and  he  thea 
offered  to  pro<liu'e  those  that  he  had.  Upon  entering  his  l>e(Udjaniber,  we  founrl  siichts 
were  there  in  a  state  of  considerable  demngement,  which  he  attributed  to  the  windows  bsT- 
ing  been  left  open.  There  were  no  appearances,  however,  from  whence  the  recent  de^trufr 
tion  of  papers  could  be  evidenced.  Upon  this  table  were  two  or  three  oUI  letters  from  Count 
Moutier.  formerly  the  minister  of  France  in  this  country,  and  a  bundle  or  two  looi^ly  tifJ, 
contain  ing  amongst  other  letters  of  no  imi>ortance,  those  from  Governor  Blount  and  Mr.  Lidton 
which  have  Ix^en  sent  to  Philadelphia. 

He  acknowledged  in  the  course  of  conversation,  that  he  had  in  the  peri«.xl  of  alwnt  two 
months  received  as  many  as  ten  or  twelve  letters  frotn  Governor  Blount,  but  observeil  ihtt 
h*^  had  always  been  careless  with  respect  to  papers,  and  in  the  habit  of  tearing  lettcri  soon 
■after  he  received  them. 

It  is  remarkable,  nevert)jeless,  that  a  very  considerable  number  of  old  and  unimportant  letters 
bad  been  jircserved,  and  that  his  re<*ent  correspondence  has  almost  entirely  <iis»|>peared. 
The  letter  from  Mr.  Liston,  it  may  be  presumed  had  by  some  fatality  cscni>ed  his  noliw. 
He  alleged  th.it  it  wouKl  be  fully  explained  by  the  one  to  which  it  was  an  answer,  oiiftl 
said  that  he  should  apply  to  Mr.  Liston  for  the  profhiction  of  that  document.  U|x.»n  the 
whole  bis  behaviour  was  collected  aud  proper,  nor  did  he  discover  any  very  great  appreheiuMi 
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ii  ezeept  upon  the  finding  of  Mr.  Liston's  letter,  when  Captain  Eaton  judged  that 
id  acmie  emotion,  which,  however  escaped  my  observation,  as  I  was  then  engaged 
If  other  papers. 

lelj  wish  that  measures  had  been  taken  with  regard  to  this  inisiness,  1)erore  the 
if  the  proceedings  against  Governor  Blount  had  excited  alarm.  It  is  probable  that 
ortant  discoveries  might  then  have  been  made.  I  still  hope  that  they  may  result 
rwoal  examination  of  the  prisoner,  though  I  do  not  believe  that  it  is  ta  be  expected. 
rvices  which  I  can  render'in  future  with  relation  to  this  important  business,  will  be 
h  Che  utmost  alacrity,  and  I  have  only  to  add,  that  I  am  most  respectfully,  sir. 

Your  obedient  servant, 

RICHARD  HARRISON. 
imothy  Pickering,  Esquire,  Secretary  of  State. 

•      (F) 
OBte  by  commtttee  of  discharge  of  Dr.  BomayneJ 

(O) 
an  by  committee  to  Major  hewU  to  arrest  Major  Grant] 

(H) 
■HI  to  Xohn  Rogers.] 

(I) 

ttm.  10  Jamee  Carey.] 

(K) 
'  10  Rogers,  requesting  his  presence,  from  committee.] 

(L) 
r  lo  same,  from  the  Secreury  of  War,  to  the  same  purport] 

(M) 
r  tD  Carey,  from  the  Secretary  of  War,  to  the  same  purport] 

(N) 
'  to  Colonel  Henly,  from  the  Secreuiry  of  War,  to  the  same  purport] 

(O) 
eiions  by  committee  to  Major  Lewis  as  special  agent] 

(P) 

Gtrmantoum^  Sept.  25,  1797. 

Bence  to  the  instructions  of  the  committee  dated  the  1 1th  of  July  last,  and  handed 
le  day  following,  I  set  out  on  the  13tli  fur  the  State  of  Tennessee,  and  proceeded 
nssible  dispatch  that  my  heaiili  would  admit  of,  and  arrived  at  Knoxvilie  on  the 
le  evening.  Early  on  the  Tnornin};  of  the  28th,  I  waited  upon  and  served  the  pre- 
lajjr>r  Jumcs  Grant,  in  company  with  Col.  D.  ttenly,  agent  of  war  at  that  place; 
diMr.  Grant  producetl  all  his  paper»,  which  Col.  Henly  and  myself  carefully  exa- 
liiiig  all  those  that  appeared  attached  to  his  domestic  concerns.  The  balance  of 
\  I  put  my  seal  carefully  u\k\x\  in  the  presence  of  Mr.  Grant 
arrival  at  Knoxvilie,  Col.  Henly  sent  an  express  for  Carey,  who  was  at  Tellioo 
ise,  employeil  as  an  interpreter  in  the  public  store  at  that  place,  and  who  came 
?Jy  to  Knoxvilie  after  the  receipt  of  Col.  Henly's  letter.     Rogers,  I  found,  was  in 

nation,  and  had  been  sent  fur  by  Col.  Hawkins,  previously  to  my  arrival  at  Knoxvilie. 
a  desirable  thing  with  me  to  bring  Rogers,  as  well  as  Grant  and  Carey,  I  was  induced 
lUl  the  lOtli  of  August,  in  pxpocmtioii  that  ho  might  arrive  by  that  time—in  this  I 
pointed.  Col.  Hawkins  and  Henly  pressed  me  to  stay  a  few  days  longer,  expecting 
ers'  arrivnl,  and  with  him  some  information  which  might  be  useful  to  the  general 
nt.     Not  hearing  anything  during  my  stay  at  Knoxvilie,  or  having  any  real  infor* 

Rogers  being  on  the  way,  I  set  out  on  the  20th  of  August  with  Major  Grant — 
mtotf  on  the  13th,  with  directions  to  proceed  on  to  Abington,  in  Virginia,  where 

wait  until  I  should  arrive. 
mly  WM  detiious  I  should  accompany  him  to  Col  King's  iron  works,  m  he  estpeeted 
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to  collect  some  useful  inibimation  in  that  quarter.  This  cirooitoos  roate  detained  ne  ifaree- 
days  longer  than  I  expected,  aAer  which  I  made  the  bestofmy  way  for  Philadelphia, and miTed 
at  Germantown  with  Messrs.  Grant  and  Carey  on  tlie  15tii  instant. 

I  have  the  honour  to  be, 

very  respectfully, 

Your  most  obedient  servant, 
T.  LEWIS, 
Capt  in  2d  U.  S.  RegimeoL 
The  Hon.  Samuel  Sitgreaves,  Philadelphia. 

(Q) 

Sib: 

AoBxsABLT  to  your  directions  to  me  in  the  letter  brought  express  by  Mr.  Byers,  I  invited 
the  Honourable  Mr.  Hawkins  and  Judge  M'Nairy  to  proceed  to  Tellioo,  for  the  examioatioD 
of  certain  persons  under  suspicion  of  knowing  the  contents  and  the  plan  against  gove^lmen^ 
in  a  letter  written  by  Governor  Biount,  and  af\er  examinations  which  took  place  yesteidif, 
this  morning  Carey  brought  forward  anotlier  letter  from  Governor  Blount,  to  BogK^hf 
which  it  appears  that  Chisholm  and  Rogers  have  full  knowledge  of  the  plan. 

Mr.  Hawkins  being  more  competent  to  such  examinations  than  myself,  I  submitted  to  faint 
the  whole  conducting  of  it 

The  examinations  of  Carey  and  Lovely,  aocomimnied  with  Mr.  Hawkinses  letter,  make  ft 
unnecessary  for  me  to  be  more  particular,  and  I  have  only  to  assure  jrou,  that  I  shall  be  &^ 
ful  to  my  trust,  and  will  use  all  means  to  give  government  the  fullest  information  respectnf 
every  occurrence. 

Rogers  being  gone  to  the  Creek  nation,  which  is  some  distance  from  this,  Mr.  Hawkiof 
and  myself  thought  it  most  advisable  for  Mr.  Byers  to  return  immediately  to  you  with  die 
proceedings  as  far  as  we  could  obtain  information.  In  the  meantime  we  shall  send  iff 
Rogers,  and  get  all  that  may  be  got  from  him  and  forward  to  you. 

I  am  very  respectfully,  sir, 

Your  humble  servant, 

DAVID  Hia^LY, 
.  Agent  War  Department 

Honourable  James  M'Henry,  Secretary  of  War. 

TelKco,  9th  Jufy,  1797. 
I  SEWT  you  from  Knoxville,  of  the  4th  of  May,  copies  of  the  originals  herewith  encloiei 
I  have  written  to  you  frequently  since,  but  dates  1  do  not  recollect;  and  my  papers  are  all  at 
a  distance  from  me.     On  the  5ih  I  enclosed  to  you,  from  Knoxville,  with  a  long  letter,  Ac 
examination  of  James  Carey.     I  thought  it  my  duty  to  interpose  as  soon  as  I  got  out  of  ^ 
woods,  and  silt  that  affair  thoroughly.     Upon  the  return  of  Mr.  Byers,  Colonel  Henly  called 
on  the  agent  in  the  Indian  department  to  accompany  him  here,  with  Judge  M'Nairy.   ^« 
have  now  sent  this  second  examination,  and  an  original  letter  from  Mr.  Blount  to  Rogen 
When  I  first  examined  Carey,  I  did  it  alone:  he  was  much  alaimed:  I  assured  him  till 
wanted  was  the  truth,  and  that  if  he  was  faithful  to  the  government,  he  had  not  any  thiogt* 
fear,  and  the  proof  I  required  of  his  fidelity,  was  a  disclosure  of  all  he  knew  relative  todit 
contents  of  the  letter,  and  that  no  part  of  his  narrative  should  militate  against  himself  * 
affect  his  present  standing  in  the  government.     He  communicated  to  me  all  tliat  he  saidbi 
knew.     I  replied,  that  I  was  not  satisfied  w^ith  his  communication,  that  I  gave  him  tilldn 
next  day  to  recollect  himself,  and  then  I  would  examine  him  again.     This  I  did  as  detailed 
to  you.     Notwithstanding  the  answers  of  Carey  do  not  corres>poiMl  .with  the  expectaiiwi 
which  naturally  arise  from  reading  the  letter,  I  am  inclinc<l  to  think  they  are  substantiiii/ 
true.     That  a  man  who  has  acted  in   so  high  ofllces  as  the  writer  of  the  letter  has  doo^ 
should  so  commit  himself,  must  be  attributed  to.a  long  series  of  base  conduct,  which  seemi 
to  have  bnoyeil  him  and  his  followers  alx)vo  shame.     For  a  general  idea  into  this  oondoc^ 
you  have  only  to  inspect  into  the  records  in  your  ownoflico. 

I  have  the  honour  to  be. 

With  groat  respect, 


i 


Your  obedient  servant,  i 

BENJAMIN  HAWKINS.        ' 
Honourable  James  M'Henry,  Secretary  of  War. 

(No.  1.) 

Philadelphia,  Feb.  9(A,  1797. 
Dbab  Sib: 
.    1 9MMMMTULM  in  my  determination  respecting  a  certain  business,  as  expressed  tofW*^ 
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am  without  the  expected  letter  from  70a.    If  you  have  anything  worth  com- 
oomes  to  your  knowledge,  I  beg  the  favour  to  receive  it  as  early  as  possible,  and 
widi  the  sincerest  esteem,  .• 

WM.  BLOUNT. 
)dctor  Romayne,  New  York. 
ee)  Wm.  Bkwnt. 

(No.  2.) 

Ntw  Yorky  Ftb.  10,  1797. 
r  Dxjkm  Sik: 

[  saoYTLD  have  written  you  before,  but  I  have  not  been  able  to  learn,  till  lately,  that 
hing  has  come  from  Mr.  King  10  any  persons  in  this  city :  I  now  know  that  to  be  the  case. 
"ha  news  from  Europe,  you  have  in  the  public  papers.  You  see  with  what  earnestness 
I  British  kmn  has  filletl,  and  you  see  with  what  boldness  Bonaparte  fights.  There  are  no 
•OS  of  peace.  The  Directory  agree  to  the  terms  of  composition,  yet  they  do  not  mean  to 
e  up  Flanders  and  the  parts  of  Germany,  South  of  the  Rliine,  which  are  now  incorpo* 
ed  with  the  republic,  one  and  indivisible.  They  can  only  mean  to  give  up  some  of  the 
iqoests  in  Haly.  These  terms  will  not  suit  the  British  as  yet,  and  1  am  fully  persuaded 
A  the  war  will  go  on  with  increasing  violence,  for  it  will  become  more  and  more  national. 
Ave  reflected  much  since  you  lef\  me,  respecting  our  plans  to  the  southward,  and  the  more 
Unk  00  them,  the  more  important  tliey  appear  to  me  in  ttieir  consequences.  The  packet 
3t  GO  Tuesday,  and  I  shall  begin  to  write  this  evening  fully  on  the  subject,  giving  assur- 
es, that  the  friend  we  contemplate  will  go  over  in  May.  I  am  sure  of  success  from  a 
uieiy  of  circumstances,  and  am  sure  I  am  not  too  sanguine. 

lam  really  anxious  to  go  on  to  Philadelphia  to  see  you  for  a  few  days,  but  I  am  detained 
en.  Tlie  man  from  whom  I  had  to  receive  twelve  hundred  dollars  the  20th  of  this  month 
Mailed:  I  have  sureties,  but  they  will  not  pay  without  being  sued,  and  the  question  is, 
vklher  1  must  not  give  time.  I  have  nearly  the  like  sum  due  the  Ist  of  March,  which  I 
■nt  also  endeavour  to  secure,  for  I  know  I  shall  not  obtain  payment. 

To  add  to  my  disappointment,  I  shall  lose  £150  for  house  rent,  from  the  misfortunes  of 
■f  letiaots. 

I  trust  and  hope  you  are  of  the  same  mind  you  were|ibout  going  to  the  eastward.  I  am 
oolkciing  all  the  facts  I  can  to  furnish  you,  and  you  will  no  do\ibt  do  the  same.  Pray  let 
ae  hear  from  you  soon. 

I  am,  with  perfect  consideration. 

Your  assured  friend, 

NICHOLAS  ROMAYNE. 

Hie  Hon.  Wm.  Blount,  Esq^  Senator  of  the  United  States,  Philadelphia. 

(No.  3.) 

Nno  York,  March  3,  1797. 
IlAVXonly  this  moment,  my  dear  friend,  recei  vet!  your  letters  of  the  0th  and  IGth  ult.,and 
10  10 censure  myself  very  much  ibr  not  having  called  at  the  post  office  before. 
lam  happy  you  continue  in  your  sentiments  on  a  certain  point;  you  may  be  assured  it  is 
roything  to  you  and  me.   With  respect  to  peace,  be  assured  it  is  very  distant  notwithstanding 
bat  is  said;  it  is  impossible,under  present  circumstances,  any  accommodation  can  take  place, 
peace  continue  for  nine  months. 

There  are  letters  here  from  Mr.  Monroe.  His  opinion  is  that  of  peace,  but  I  know  it  is 
Bided  on  a  supposition  that  England  must  yield  in  every  point  to  France.  There  are  letters 
W  Mr.  K— — :  he  writes  with  caution.  The  only  tiling  he  says  is  that  the  minister's  mode 
ra  ban  is  not  popular,  but  the  result  shows  that  Mr.  Pitt  has  gained  his  object. 
With  respect  to  myself  I  am  preparing  all  my  business  to  follow  you.  We  are  here  very 
idi  perplexe«l  in  money  matters.  The  one  note  I  mentioned  to  you  is  already  protested, 
id  I  have  another  due  to-morrow  which  will  also  be  protested — by  given  time  they  will 
iKcored  to  me.     Pray  let  me  hear  from  you  by  return  of  post,  and  what  time  you  will 

tout  for ,  when  you  leave  Philadelphia,  &c. 

Present  me  fo  your  lady  and  family,  and  be  assured  of  the  sentiments  of  esteem  with 
luch  I  have  the  horK)ur  to  be 

Your  obliged  servant  and  friend, 

NICHOLAS  ROMAYNE. 
The  Hon.  Wm.  Blount,  Esq.,  Senator  of  the  United  States,  Philadelphia. 

(No.  4.) 

PhiladeJphia,  Tuaday,  March  7,  1797. 

I4B  Sib  : 

1  lATB  before  told  you  that  I  persisted  in  the  plan  of  going  to  London,  and  I  now  repeat  it  to 
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you,  but  Trom  what  part  of  America  I  shall  take  my  passage  is  nncertain  and  I  fear  it  wfllnoC 
be  convenient  to  take  it  from  New  York ;  hence  seems  to  me  to  arise  a  necessity  that  I  ihoold 
see  you  before  my  departure  from  this  place. 

Can't  yon  come  here  on  the  last  of  thi:i  week  and  spend  a  few  days  when  and  where  yoi 
and  myself  can  talk  things  over  once  more  ?  I  Shall  expect  your  answer  as  early  as  msybe; 
With  the  sincerest  esteem, 

Tour  friend, 

WM.  BLOUNT. 

(Free)  Wm.  Blount 
Doct.  Romayne,  New  York. 

(No.  5.) 

New  Ttni^  MarA  8, 1797. 
Mt  Deab  Sib  : 

I  HATS  acknowledged  your  favours  of  February  last  week ;  since  that  time  I  hare  not  had  tfas 
pleasure  of  a  line  from  you  respecting  your  future  operations.  The  last  letters  from  HoUaatf 
speak  of  peace  as  out  of  the  question.and  that  there  will  surely  be  another  campaign.'  I  do  not 
find  that  the  death  of  the  Empress  of  Russia  will  have  much  effect  on  the  present  poBtici 
of  Europe.  The  same  ministers  will  be  continued,  and  if  the  new  emperor  will  not  med- 
dle with  state  affairs  liis  life  will  be  continued  to  him,  otherwise  be  will  be  destroyed  i|od 
his  wife  will  reign.  Indeed,  from  late  accounts  it  is  suspected  that  some  reroliitkiDsrf 
movements  are  to  be  apprehended.  There  is  a  very  high  aristocracy  in  Russia,  and  tbef 
will  with  much  difficulty  submit  to  the  control  of  a  sovereign.  The  Bears,  it  seems,  prefer 
to  be  governed  by  a  woman.  ' 

I  do  not  hear  anything  from  England — a  packet  is  hourly  expected  with  the  January  mtS. 
I  shall  write  you  if  anything  occurs. 

I  have  read  Mr.  Adams'  speech — T  expect  the  greatest  part  of  his  administration  willooD> 
sist  of  speeches  and  orations.  I  fear  much  that  on  Saturday  commenced  an  era  ooc  veif 
propitious  to  our  country.  The  most  that  can  be  expected  from  Mr.  Adams  will  be  a  nep* 
tive  magistrate.  But  it  appears  as  if  he  does  not  mean  to  give  any  tone  to  the  governmciit, 
but  to  be  Icil  by  the  Senate  and  House  of  Representatives.  Money  is  very  scarce  here  indeed^ 
and  it  is  said  there  are  very  great  shcrifices  of  all  kinds  of  property  making  every  dsf  it 
auction  at  the  Coffee  House.  Mr.  Macomb  has  purchased  some  North  Carolina  lands  hereit 
ten  cents  per  acre,  said  to  be  of  good  quality.  Pennsylvania  lands  are  offered  here  at  a  qusrtff' 
ofa-dollar,  said  to  be  good  lands.  R.  Morris^  notes  are  at  Is.  in  the  £.  I  have  much  reaioo 
to  8upi)Osc  tliat  these  matters  will  not  mend,  as  bills  on  London  are  risking  and  ourcommeros 
getting  more  and  more  embarrassed.  I  wish  your  opinion  respecting  the  value  of  31ontt' 
notes,  aud  respecting  lands  for  a  friend  of  mine  here. 

I  am  with  perfect  consideration, 

yety  entirely  yours. 


The  Hon.  Wm.  Blount,  Esq.,  Philadelphia. 

(No.  6.) 


NICHOLAS  ROMAYNE. 


Artf  York,  March  9, 1797. 


Mt  Dear  Sir  : 

I  HAVE  just  received  your  favour  of  the  7th  instant,  and  am  extremely  sorry  that  my  sistet*! 
indisposition  will  prevent  me  from  going  on  to  Philadelphia  at  \\\o  time  youh.iveappoiDied 

Your  voyage  will  be  very  intere:$ting  to  us  both,  and  of  the  highest  cons'equcncc  to  certiia 
operations.  I  have  therefore  thought  much  about  the  most  eligible-mode  for  you  to  pa  I 
luive  concluded  in  my  own  mind  that  it  would  be  best  to  emburk  for  Amsterdam  or  Hto* 
burg,  and  for  a  guinea  you  can  always  be  landed  in  the  Channel  by  fishing  bi>ais,  who  ire 
in  great  numbers  on  the  coast.  In  this  way  all  — ^—  will  be  done  away  -^—  yoa  cto 
go  very  privately  from  this  or  Philadelphia, and  you  will  have  a  much  Iwtter  (•h<»iL*eof  .^liip 
2)ing.  At  any  rate  you  must  not  go  from  the  southward  in  a  vessel  with  nuval  stores— y« 
will  be  subject  to  too  many  chances  of  capture. 

Another  consideration  of  moment  is,  that  I  wish  you  to  see  answers  to  the  letters  IhafS 
written,  because  there  may  be  some  (lis|)osition  to  be  made  in  consequence  of  ihem.  Ul 
me  know  when  you  leave  Philadi-iphia,  and  if  you  go  to  Washington  or  Knoxville.  U 
surely  will  be  convenient  for  you  to  go  from  the  northward,  and  I  hope  your  arrangemei* 
will  enable  you  to  set  out  the  beginning  of  May.  My  opinion  is  much  for  your  goinjE  froa 
this  or  Philadelphia,  as  I  have  mentioned.  I  shall  inquire  respecting  shipping  and  give  yoa 
information  in  my  next. 

Yours,  affectionately, 

NICHOLAS  ROMAYNE. 

The  Hon.  William  Blount,  Esq.,  Philadelphia. 


BVIDSarOI  XAXBN  BY  HOUSE  OOMMITTEB.  21$ 

(No.  7.) 

PAOoife^iAia,  Saturday,  March  11,  1797. 
A  Srm: 

'isT«mi»AT  T  receiTcd  four  letter  of  the  8tb,  and  to  day  that  of  the  9tli  instant  I  regret 
;  I  oould  not  have  had  the  pleasure  of  seeing  you  at  this  place  before  my  departure  fur 
•oath wnrd,  which  will  now  be  in  a  few  days,  and  particularly  the  cause  which  has  pre- 
led  your  ooming.  Yet,  I  beg  you  to  continue  to  address  such  letters  as  you  shall  write 
on  before  the  23d  of  March,  to  this  place,  as  to  that  day  they  will  reach  me  free  of 
tBfe,  and  I  shall  direct  the  post- master  how  to  forward  them  to  me;  and  before  that  day 
ill  advise  how  to  address  me  af\er  that  time.  My  business,  at  present,  to  the  south waid 
ucfa  that  I  cannot  give  more  particular  instructions  to  you  at  this  time.  '  I  shall  certainly 
mpc  to  carry  our  plan  into  execution,  and  shall  see  you  at  New  York,  or  some  other  con- 
lient  place,  before  my  departure  for  Europe,  early  in  May.  Mrs.  Blount  is  so  importunate 
p  to  Knoxvalle  this  spring,  tliat  I  have  rx>t  yet  been  able  to  say  I  am  not  going  there  with 
;  hence,  perhaps,  you  may  hear  I  am  gone  to  Tennessee;  but  hear  what  you  will,  rest 
■red  1  am  steady  and  determined  to  our  purposes.  Pray  let  me  hear  from  you  of\en,and 
■J  part,  I  promise  to  you  to  keep  you  well  advised  of  my  movements.  In  the  mean- 
^  be  asMired  that  I  am,  with  very  sincere  esteem. 

Your  obedient  servant, 

W.  R 
DBCtor  Romayne. 

(Na8.) 

Nno  York,  Mar^  II,  1797. 
f  DtxB  Si«: 

I  regret  very  ranch,  indeed,  that  I  have  not  had  it  in  my  power  to  go  on  to  Philadelphia, 
meet  you,  as  I  so  sincerely  wish;  but  I  must  communicate  my  sentiments  as  they  occur. 
Too  know  my  sentiments  are,  that  no  peace  can  take  place  in  Europe  for  some  years — 
BHinly  not  this  century — at  least  such  is  my  opinion.  I  am  sure  I  cannot  be  wrong  that 
mat  is  not  at  baud.  You  are,  therefore,  to  consider  if  the  object  we  have  proposed  is  not 
ffmtec  moment  the  riiore  it  is  considered.  I  have  mentioned  to  you,  in  my  last  letter, my 
riihet  that  you  should  go  in  an  Amsterdam  or  a  Hamburg  vessel,  even  in  one  bound  to 
Woe  if  she  goes  up  channel  in  preference  to  any  other  mode.  I  have  made  the  necessary 
■qriries,  and  I  am  told  there  will  be  good  ships  going  from  this  in  May,  though  none  are 
pccified — ^you  will  be  at  no  k>ss  from  this  port. 

lomst  communicate  to  you  two  sentiments  which  are  strongly  impressed  on  my  mind: — 
Hie  one  is,  that  yon  be  not  seen  or  known  in  any  commercial  or  land  speculation,  ia 
—  for  it  will  be  of  immense  disadvantage  if  known,  in  respect  to  your  other  business, 
KkM)Sa«  that  is  pending;  if  you  have  any  views  that  way,  let  it  go  through  your  brothers 
bCiptain  Laurence,  who  is  known  to  them  and  is  a  goo<l  man,  or  Mr.  Mullet — this  I  wish 
bonprt^s'^  very  much,  on  your  mind.  The  second  is,  that  I  have  reason  to  believe  there  is 
^permnai  dislike  in  Mr.  King  towards  yOu;  and,  I  think  it  absolutely  necessary  that  the  ob- 
Wi  we  contemplate  be  kept  from  him.  Upon  this  head,  then,  we  are  to  be  prepared  and 
tnacd,«nd  I  shall  throw  sentiments  of  that  kind  in  ail  my  letters,  to  keep  the  business  from 
^li;  ind  to  anticipate  his  conduct. 

T^is  is  all  that  occurs  to  me  now.  As  you  know  my  opinions  respecting  the  continuance 
f  the  war,  you  must  know  what  are  the  prospects  of  things  in  the  United  States.  I  think 
^  will  not  be  very  flattering.  You  who  are  at  the  head  of  things  must  have  a  great  op- 
"ttoniiy  of  knowing  how  things  will  he.  Let  me  hear  from  you  soon,  for  I  am  very 
ttioin  to  koow  your  future  determination,  as  it  must  very  much  govern  mine. 

Yours,  affectionately, 

NICHOLAS  ROMAYNE. 
Itie  Bba«  William  Bloimt,  Esq.,  Senate  of  the  United  States,  Philadelphia. 

(No.  9.) 

New  York,  March  15,  1797. 
r  DsAa  Sf  a: 

I  BATX  this  day  received  your  letter  of  the  llth  instant.  I  do  not  know  that  I  shall 
ite  you  after  the  23d  on  the  subjects  we  contemplate,  because  the  utmost  caution  is 
aeMKry  for  us  both  to  observe.  The  great  point  is  now  decided,  and  will  oorrobomte  the 
nions  I  gave  you,  that  the  war  will  go  on ;  and  you  may  depend  it  will,  for  some  years, 
th  a  tlegree  of  acrimony  and  horror  not  to  be  described.  This,  then,  is  fixing  one  point 
ihis  stale  of  things,  if  you  and  I  can  benefit  ourselves,  and  be  at  the  same  time  of  service 
Mr  fellow  creatures,  we  ought  to  do  it. 

[  find  that  Hamilton  and  our  politicians  here,  are  very  averse  to  the  French  being  in  our 
gbbombood,  aiid  are  equally  so,  that  there  should  be  any  change ;  I  am  very  cautious  and 
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circumspect,  but  I  get  all  the  opinions  I  can.  In  our  business,  we  will  have  nothing  hot 
enemies  here ;  therefore,  the  utmost  reserye  is  required.  I  shall  give  out  that  I  mean  to  Tisit 
some  of  the  States,  and  then  sit  down  and  practice  physic  here.  I  think  that  will  kill  lE 
suspicion  about  my  being  engaged  in  any  political  matters.  In  my  last  letter,  I  gaveyoo  tooM 
ideas  of  King,  and  of  not  being  seen  in  any  business  in  a  certain  place,  so  as  to  appears  pan^ 
dignified  ]x>litical  character  —  let  me  know  if  these  letters  have  reached  w   I 

never  was  so  confident  of  success  in  my  life  of  any  business,  as  I  am  in  this  of  oar  ooiMii^ 
plation. 

I  wish  to  impress  on  your  mind  very  much,  the  idea  of  secrecy  in  our  business,  and  m  - 
to  confide  in  any  one,  for  it  may  be  of  material  disadvantage  to  us.  This,  perhaps,  maybtof 
moment  for  you  to  consider,  that  every  means  should  be  used  in  the  Tennessee,  Kentucky, 
&C.,  to  give  .every  assurance  that  a  certain  country  is  certainly  ceded  to  France.  That  of 
course  all  property  in  these  countries  will  be  of  no  value,  as  it  will  be  in  the  ncigbboutlMod 
of  a  hostile  and  warlike  people  who  will  favour  tlie  liberation  of  all  the  slaves^  As  landed 
property  must  fall  in  these  United  States,  it  is  well  to  give  it  this  turn  among  the  Western 
people ;  it  will  be  well  to  say  that  the  mouth  and  navigation  of  a  certain  river  will  be  sbol 
against  all  Americans.  It  might  answer  to  get  some  meetings  of  the  people  to  in&troct  Coih 
gress  against  the  French,  getting  the  Spani;th  cession,  &c.  You  may  inflame  the  minds  of  the 
people ;  in  a  certain  way,  so  as  not  to  let  out  any  of  our  plan,  and  yet  put  things  in  sack  t 
situation  as  will  make  our  plan,  when  it  takes  p lace,  appear  as  a  sal  vatiou  of  the  people,  or  a 
**  Common  Sense"  was  in  1776,  for  ground  must  be  prepared  before  seed  will  bear  propeilj; 
all  the  fermentation  you  can  make  to  the  southward,  respecting  the  change  of  possession,  kc^ 
tlie  better — when  it  is  in  your  hands  it  will  be  well  done.  With  respect  to  the  United  StsM 
we  are  to  be  pissed  upon  and  degraded,  or  I  am  deceived. 

If  any  new  ideas  should  occur,  I  will  write  to  you  again — in  the  meantime  we  hareM 
time  to  lose.  You  must  positively  be  all  expedition  ;  I  am  fearful  you  will  hardly  have  liDS 
to  visit  tlie  Tennessee,  and  yet  it  may  be  very  necessary. 

Adieu :  God  bless  you  and  preserve  you,  wherever  you  be. 

Your  affectionate  friend, 

NICHOLAS  ROMAYNfL 

The  Honourable  William  Blount,  Esq.,  Senate  of  the  United  States,  Philadelphia. 

What  would  you  think  of  my  writing  certain  pieces  for  the  Knoxville  Gazette,  &c1  BoA 
or  destroy  my  letters. 

(No.  10.) 

New  York,  Mardi  17,:  1797. 
Mt  Dbab  Sir: 

Yestbrdat  I  acknowledged  your  last  favour  that  came  to  hand,  and  gave  you  someidets 
respecting  impressing  certain  facts  on  the  minds  of  the  western  people.  I  can  only  repe* 
to  you,  that  it  might  be  well  in  you  to  advocate  the  Spaniards  holding  their  present  poflsi' 
sions,  as  most  advantageous  to  the  western  people,  and  committees  or  meetings  ought  ©be 
held  to  request  Congress  to  take  the  business  in  hand,  and  remonstrate  against  the  Frenck 
getting  possession.  I  readily  see  that,  as  the  French  are  a  military  and  not  a  commerciil 
people,  that  if  they  do  get  possession,  they  will  oblige  the  western  people  to  come  into^ 
tiieir  measures  and  caprices,  or  they  will  shut  up  the  navigation — they  will  sow  disccri 
among  the  people,  and  the  value  of  lands  and  all  property  will  be  greatly  reduced. 

These  facts  and  probabilities  may  be  enlarged  upon  in  such  manner  as  will  best  suit  oar 
pur(>oses. 

The  time  is  fast  approaching  in  which  something  must  be  absolutely  done.  We  have  not 
more  than  six  weeks  time.  I  have  spoken  to  my  sister  about  my  visiting  Europe— as  jd 
she  will  not  consent,  but  if  you  can't  go,  and  you  think  that  you  are  immediately  necessary  V 
make  arrangements  in  the  Tennessee, &c.,  then  1  will  endeavour  to  go  myself  if  you  can't  I 
know  that  you  will  be  more  important  in  Europe  than  I — so  you  are  here; — for  I  must  bo* 
nullity  till  you  return.  In  the  mo^n  lime  think  what  will  be  necessary;  act  for  the  best  tad 
let  me  hear  from  you  early  on  this  last  subject.  At  any  event  we  must  meet  the  beginnioC 
of  ]May,  and  then  determine.     Keep  yourself  prepared  to  go  and  I  will  do  the  same. 

Y'our  afiectionate  friend. 
The  Honourable  William  Blount,  Esq.,  Senate  of  the  United  States,  Philadelphia. 

(No.  11.) 

Pkiladelpkia,  nth  Mardk,  1797. 
Sir  : 

On  a  further  investitcation  of  my  business— after  your  departure  from  here — ^it  is  insiurf 
on  my  going  to  urope  instantly;  therefore,  I  saile  to-morrow  at  9  o'clock.  I  shall  expect* 
see  you  very  soone.     Every  thing  promises  fair — ^Don't  faill— come  soone. 

JOHN  CHISHOLM. 
The   Honourable  William   Blount,  Baltimore— if  he  is  leA  Baltimer  to  be  forwaid  m 
Alexandria,  Virginia. 


1 
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(No.  11,  A) 

Philadelpkia,  llth  March,  1797. 
IB  Jack  : 

[  www  tell  yoQ  in  Earnest  that,  at  nine  o'clock  to-raorroWf  I  go  on  boord  the  Ship  favorite, 
■lie  for  Old  England — Rejected  By  the  u  S — I  now  steere  for  forein  Climefl — I  wi«h 
I  well  nociet  setxxrely — and  Dam  all  the  rest  I  pray — Dam  C :  D.  H.  and  S.  D. — B.  H. — 
•  honarable  S :  Cr.  W.— the  loss  of  on  is  the  choice  of  20  and  the  gaines— of  2 — to  be 
iDe  Jack — I  will  oonqer  or  be  Darod.  Let  me  be  serious  to  you  pr.  fear  I  may  neaver 
t  yoQ  permit  me  to  tell  you  that  from  my  hart  ic  souie  I  cencerely  wish  you  well—A 
nr  shall   Esteem  jrou  for  your  Conduct  whilst  in  Philadelphiai — Wber  honesty  and 

Hw     is  no  Recomendation — I  am  Determined  to  Dey  or after  I  arrive  in  Urope  I 

A  write  you — My  love  to  Daveson  Lovely  and  old  Mrs.  Miller — farewell. 

JOHN  CHISHOLM. 
toBcl  John  McKee,  Teleco  BlockHouse,  State  of  Tennessey,  via  Knoxville  Post. 

(No.  11  B) 

pssB  ResvBS — I  am  gone  to  England — ^you  Kno  for  what — give  love  to  all  my  Indian 
ieoda — bold  yourself  Ready  Keep  every  thing  secret  &  keep  up  there  spirits — I  go  to^ 
oiTOw — Let  Sligins  and  Greeson  kno  what  they  may  ezppect  and  that  they  see  me  Quick 
her  my  Return — My'  friend  keep  your  secret  and  mine. 

Pheladelphia 
Wih  March,  1797.  JOHN  CHISHOLM. 

^ipaun  John  Rogers  in  the  Cherokee  nation  Big  Creek — To  the  care  of  Ignatious  Chisbolm 

Knoxville. 

(No.  12.) 

New  Yorky  March  21,  1797. 
Mt  Biae  FrniKSn : 

I'lAVi  not  been  in  town  for  some  days  past  to  see  if  there  be  any  letters  in  the  post-of&ce 
tir me  from  you — ^bnt  I  shall  see  today.  I  have  hinted  to  you  in  my  last  that  I  would  go 
ayielf  upon  the  business  we  contemplate,  if  it  met  your  approbation,  and  you  should  think  it 
BKM  proper.  My  determination  has  been  founded  upon  the  necessity  of  a  person  going  soon 
—ID  Mt  out  certainly  the  beginning  of  May — and  I  did  not  know  that  you  would  be  fully 
ia  readiness ;  a  second  reason  is  that  I  am  sure  that  our  plans  will  succeed,  and  that  there 
viD  be  DO  need  of  great  talents  in  the  business— Hx>nfidence  is  all ;  a  third  reason  is  that  you 
nif  be  advantageously  engaged  in  this  country  in  my  absence,  whereas  if  I  remain  I  can  do 
MbiniL  I  have  an  opinion  that  your  presence  here  is  essential  to  our  business;  all  this 
Ittwnefs  is,  however,  submitted  to  you,  and  yon  must  let  me  knew  your  mind  soon.  The 
ptax  question  is,  whether  we  should  have  a  meeting  before  you  set  out  from  Philadelphia 
WtAeryou  return  from  the  Tennessee;  I  would  prefer  the  latter,  because  you  will  know 
^»tler  how  the  land  lies — you  are,  however,  to  judge  upon  the  subject 

Fram  tlie  last  accounts  from  Europe,  England  will  be  hard  run — she  must  make  great  ex.- 
cnions  to  cave  Portugal. 

Iihali  make  every  arrangement  in  my  affairs  to  set  out  from  this  as  early  as  {xossible. 

Yours,  affectionately, 

NICHOLAS  ROMAYNE. 
^  Hod.  William  Blount,  Esq.,  Senate  of  the  United  States,  Philadelphia. 

(No.  13.) 

New  York,  March  22,  1797. 
Ut  BiAB  Sim : 

LiAST  the  letter  I  sent  on  yesterday  should  miscarry,  I  send  you  this  as  a  duplicate.  I  do 
M  know  that  anything  can  occur  that  will  make  it  requisite  for  me  to  write  you  again  be- 
ore  I  have  the  pleasure  of  seeing  you. 

1  stated  to  you  in  my  last  two  letters  that,  if  it  met  your  approbation,  I  should  have  no  ob- 
Bctioo  10  cross  the  water  myself.  It  is  necessary  some  one  should  go  on  the  business  soon, 
od  1  suppose  you  will  not  be  in  readiness.  I  now  believe  talents  will  not  be  wanting-— a 
emn  of  confidence  is  all  that  will  be  required;  I  think,  therefore,  if  I  go,  you  can  be  very 
lefully  engaged  here  in  my  absence,  while  notliing  can  be  done  by  me.  The  only  difficulty 
mt  oocurs  is  my  sister ;  we  must,  therefore,  be  both  in  readiness — the  one  to  go  il'  the  other 
in*t— atkI  I  hope  to  see  you  here  the  last  of  April,  with  certainty. 

There  are  despatches  arrived  here  from  Mr.  Pinckney,  at  Paris,  and  they  are  gone  on  to 
m  new  President.  It  is  supjiosed  here  that  Congress  will  be  immediately  called,  and  that 
is  probable  an  embargo  will  be  laid,  and  a  new  minister  sent  to  France— at  least,  an  en- 
9j  itfuordiimry — ^I  am,  therefore,  the  more  anxious  about  our  arrangements,  lest  the  em- 
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bargo  should  be  laid  and  the  season  lost  to  us.    Your  presence  here,  theieibre,  aboat  tfaebiC 
of  April  will  be  highly  necessary. 

The  news  from  Europe  shows  with  certainty  that  the  war  will' continue  and  perbapiwiih 
more  acrimony  than  ever.  England  I  am  persuaded  will  be  hard  niD,  but  if  she  acts  with 
boldness  and  firmness,  she  will  gain,  I  am  fully  persuaded,  the  day. 

We  have  no  news  here  of  moment  Our  legislature  is  adjourned.  All  people  are  hud 
run  for  money.  Your  friend,  Mr.  Burr,  has  returned  to  the  law  and  now  praciices  io  oir 
courts.  There  will  be  great  and  wonderful  changes  in  the  circumstances  of  people  here  ia 
the  cx)urse  of  three  or  four  years.  Our  merchants  are  under  very  serious  alarms  on  acooont 
of  the  French  cruisers.  Our  commerce,  if  unprotected,  will  be  very  mudi  diminish«il,  and 
yet  it  is  hard  to  say  it  can  be  done.  I  hope  tliis  letter  will  yet  find  you  in  Philadelphia, and 
that  T  may  have  your  ideas  about  my  visiting  Europe.  If  you  think  it  will  be  best  I  will 
make  every  preparation  and  every  exertion;  and,  as  the  time  is  very  abort,  I  am  anxious fiv 
your  sentiments.    Pray,  therefore,  write  me  as  soon  as  you  can. 

I  am,  in  great  truth,  sincerely  yours, 

NICHOLAS  ROMATML 

I  suggested  to  ]rou  in  my  letter  of  yesterday  our  meeting  before  you  went  to  the  Tennes- 
see,  but  I  have  expressed  a  wish  that  it  may  be  aAer,  as  you  may  survey  things  and  koov 
matters  better  than  you  can  at  present. 

The  Hon.  William  Blount,  Esq.,  Senate  of  the  United  States,  Philadelphia. 

(No.  14.) 

Col.  Kingi  Irxm  Works,  Jpril  21, 1797. 
Dbab  CAmiT*. 

I  wiSHBD  to  have  seen  you  before  I  returned  to  Philadelphia,  but  I  am  obliged  to  lemi 
to  the  Session  of  Congress,  which  commences  on  the  15th  of  May. 

Among  other  things  that  I  wished  to  have  seen  you  about,  was  the  business  Captain  Cki» 
holm  mentioned  to  the  British  minister,  last  winter,  at  Philadelphia. 

I  believe,  but  am  not  quite  sure,  that  the  plan  then  talked  of  will  be  attempted  tbisiaDk 
and  if  it  is  attempted,  it  will  be  in  a  much  larger  way  than  then  talked  of,  and  if  the  Indiaos 
act  their  part,  1  have  no  doubt  but  it  will  succeed.  A  man  of  consequence  has  fsnie  io 
England  about  the  business :  and  if  he  makes  arrat>gements  as  he  ex(>ects,  I  shall  mjself 
have  a  hand  in  the  business,  and  probably  shall  be  at  the  head  of  the  business  on  the  yul  of 
the  British. 

You  are,  however,  to  understand,  that  it  is  not  yet  quite  certain  that  the  plan  will  be 
attempted :  yet  you  will  do  well  to  keep  things  in  a  proper  train  for  action  in  case  it  should  be 
attempted;  and  to  do  so  will  require  all  your  management  I  say  will  require  all  your  ids* 
nanagenient,  because,  you  must  take  care  in  whatever  you  say  to  Rogers  or  anybody  else, not 
to  let  the  plan  be  discovered  by  HawkinsyJ)insmoor,  Byers,  or  any  other  person  in  tlie  ioierest 
of  the  United  States  nor  Spain. 

If  I  attempt  this  plan,  I  shall  expect  to  have  you  and  all  my  Indian  country  and  lodiu 
friends  with  me,  but  you  are  now  in  good  business  I  hope,  and  you  are  not  to  risk  the  kM 
of  it  by  saying  anything  that  will  hurl  you,  until  you  again  hear  from  me.  Where  Captiia 
Chisholm  is  I  do  not  know,  I  lct\  him  in  Philadelphia,  in  March,  and  he  frriquently  visited 
the  minister  and  spoke  upon  the  subject;  but  I  believe  ho  will  go  into  the  Creek  Nation  by 
way  of  South  Carolina  or  Georgia.  He  gave  out  he  was  going  to  England,  but  I  did  Ml 
believe  him.  Among  things  that  you  rnay  safely  do,  will  l>e  to  keep  up  my  consequence 
with  Watts  and  the  Creeks  and  Cherokees  generally;  and  you  must  by  no  means  say  any- 
thing in  favour  of  Hawkins,  but,  as  often  as  you  can  with  safety  to  yourself,  you  may  ti*acb 
the  Creeks  to  believe  he  is  no  belter  than  he  should  be.  Any  power  or  consequence  hepett 
will  be  against  our  plan.  Perhaps  Roarers,  who  has  no  office  to  lose,  is  the  best  man  to  give 
out  talks  against  Hawkins.  Read  the  letter  to  Rogers,  and  if  you  think  it  best  to  send  it  to 
him,  put  a  wafer  in  it,  and  forward  it  to  him  by  a  safe  hand ;  or,  perhaps,  you  had  best  send 
for  him  to  come  to  you,  and  speak  to  him  yourself  respecting  the  state  and  prospect  of  tbingi 

I  have  advised  you,  in  whatever  you  do,  to  take  care  of  yourself  I  have  now  to  tell  fd 
to  take  care  of  mo  too,  for  a  discovery  of  the  plan  would  prevent  the  success,  and  much  i* 

J'ure  all  parties  concerned.     It  may  be  that  the  Commissioners  may  not  run  the  line  as  tbe 
ndians  expect  or  wish,  and  in  that  case,  it  is  probable  tlie  Indians  may  be  taught  to  blaoM 
me  for  making  the  treaty. 

To  such  complaints  against  me,  if  such  there  are,  it  may  lie  said  by  my  friends  at  proper 
times  and  places,  that  Doublehead  confirmed  the  treaty  with  the  President  at  Philadelphia,  and 
received  as  much  as  five  thousand  dollars  a  year,  to  be  paid  to  the  nation  over  and  al)0ve  the 
first  price :  indeed,  it  may  with  truth  be  said  that,  though  I  made  the  treaty,  that  I  made  it  by 
the  instructions  of  the  President,  and  in  fact  it  may  with  truth  be  said,  that  I  was  by  the  Pre* 
sident  instructed  to  purchase  much  more  land  than  the  Indians  would  agree  to  sell.     This  soil 
of  talk  will  be  throwing  all  the  blame  ofi*  mo  upon  the  late  President,  and  as  he  is  now 
out  of  office,  it  will  be  of  no  consequence  how  much  the  Indians  blame  him.     And  amoof 
other  thing!  that  may  be  said  for  me  is,  that  I  was  not  at  the  running  of  the  line,  and  thai  if 
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B.  it  would  have  been  run  more  to  their  satisfaction.  In  short,  jroa  understand  the 
nd  miist  take  care  to  ^ve  out  the  proper  talks  to  keep  up  my  conseqoence  with  the 
ad  Cherokees.  Can't  Rogers  contrive  to  get  the  Creeks  to  desire  the  President  to 
rkioa  out  of  the  nation?  for  if  he  stays  in  the  Creek  nation,  and  gets  the  good  will 
tion,  he  can  and  will  do  great  injury  to  our  plan. 

jrou  have  read  this  letter  over  tbree  times,  then  bum  it.  I  shall  be  at  Knoxville  in 
Jlglls^  when  I  will  send  for  Watts,  and  give  him  the  whisky  I  promised  him. 

I  am,  ftc, 

WM.  BLOUNT, 
"eoeding  letter  was  enclosed  in  a  cover,  with  the  following  direction,  viz : 

No.  1. 
Mr.  James  Carey, 

Tellico  Blockhouse. 

(No.  15.) 

Tennatet,  SuUivan  County,  Colonel  King't  Iron  Workt,  Jpril  Slif,  1797. 
t: 

asaed  on  from  Philadelphia  to  this  place,  at  Petersburg  I  saw  a  negro  fellow  there 
ueasion  of  Mr.  Wilder — I  think  he  is  called  Dread,  and  is  by  trade  a  barber — who 
etongs  to  you,  and  wishes  to  get  back  again.  The  only  way  you  can  get  him,  is  to 
I  suit  against  Mr.  Wilder,  (for  I  suppose  he  will  not  deliver  him  without.)  and  make 
roor  property.  It  remains  for  you  to  determine  whether  he  is  worth  so  much  trouble 
rnte,  even  if  the  recovery  was  quite  sure,  and  although  with  me  there  is  no  doubt 
ellow  is  your  property,  yet,  at  such  a  distance,  and  the  time  he  has  been  out  of  your 
o,  you  might  fail  in  your  proof,  and  then  the  cost  of  suit  would  fall  upon  you, 
ould  be  an  additional  loss  to  that  of  your  negro.  I  give  you  this  information  to  the 
you  may  act  as  you  judge  proper  on  the  occasion. 

you  know  that  Captain  Chisholm  informed  me  of  your  and  his  objects  at  Phila- 


tell  you  that  I  am  in()uced  to  believe  that  plan  will  go  into  operation,  and  if  it  does 
» attended  with  great  success.  You  will  do  well  to  keep  things  in  a  train,  but  take 
act  wisely. 

I  am  with  esteem, 

Your  obedient  servant, 

WILLIAM  BLOUNT. 
I)Q  Rogers,  care  of  Mr.  James  C^rey. 

(No.  16.) 

JpriJ  24,  1797. 

jwtrr  you  to  pay  to  James  King,  or  order,  the  money  due  to  me  for  the  cattle,  if  you 
already  paid  it  to  Mr.  M'Clung  or  my  brother  Willie.     You  know  the  number  of 
!:,  and  if*  you  have  had  good  luck  with  those  that  survived  the  winter,  you  can  afford 
me  a  good  price. 

I  am  your  obedient  servant, 

WILLIAM  BLOUNT. 
Ckrey,  Tellico  Blockhouse,  Colonel  King. 

(No.  17.) 

Jpril  24,  1797. 

collect  right,  I  reqne?ted  you  to  pay  to  my  brother  Willie  the  money  I  advanced  you 
he  hands  of  Mr.  I)avid  Deaderick,  and  if  you  have  not  so  done,  I  request  you  to  pay 
sea  Kin^  or  his  onlor,  who  acts  as  my  attorney  in  fact  in  all  cases.  I  hope  your 
tent  has  or  will  shortly  enable  you  to  pay  this  sum  without  feeling  of  it. 

I  am  with  esteem, 

Your  obedient  servant, 

WILUAM  BLOUNT. 

Lorely,  Colonel  King. 

(No.  18.) 

Philadelphia,  2Sth  Jpril,  1797. 
such  indebted  to  you.  sir,  for  your  friendly  letter  of  the  14th  of  this  month,  enolos- 
rom  Mr.  Pulteney,  whose  good  opinion  gives  me  high  satisfaction.     (That  letter  is 
med.) 
g  it  lor  giantad  that  I  understand  to  what  business  you  allude,  I  oould  wish  to  hBY% 
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a  full  explanation  of  your  sentiments  on  the  subject ;  it  may  be  done,  I  think,  in  wiidag; 
you  may  depend  on  secrecy  and  discretion  on  my  part. 

The  general  sketch  of  what  has  taken  place  here  is,  that  a  person  came  to  me  to  maks 
certain  important  propositions  of  enterprise,  to  which  I  listened,  but  said  I  had  do  power 
to  act 

He  appeared  to  me  determined  and  active,  though  illiterate  and  unfit  to  assume  coramand. 

He  urged  to  have  my  consent  to  go  to  Europe,  to  tell  his  own  story;  to  which  I  ooiuented 
(though  with  some  hesitation),  not  thinking  mysQlf  authorized  to  give  a  positive  rafusaL 

It  strikes  me  that  if  a  person  of  confidence,  with  proper  authority  from  home,  were  to 
accompany  him  to  the  scene  of  action  something,  might  possibly  be  effscted. 

Information  of  every  sort  will  be  gratefully  received. 

N.  B.  I  have  no  intention  of  sending  my  secretary  anywhere. 

Believe  me,  with  great  truth  and  regard,  sir, 

Your  most  obedient  humble  servant, 

ROBERT  LISTOX. 

Dr.  Romayne. 

(No.  19.) 
Extract  of  a  Letter  from  James  Grant  to  William  Blount,  dated  Hawkins,  May  8, 1797. 

**  Considerable  uneasiness,  I  learn,  prevails  with  the  citizens  respecting  the  line  whidi 
the  commissioners  seem  determined  to  fix  on  :  I  am  told,  from  some  experiments  made,  it 
leaves  the  whole  of  Marysville  witliin  the  India\i  line,  also  a  part  of  Charles  MtHung*! 
place.  The  thing  is  becoming  so  serious,  that  it's  thought  the  commissioners  will  defer 
marking,  and  procrastinate  the  business  under  an  idea  of  searching  ibr  further  records  !»• 
fore  it  is  made  final.  You  stand  well,  and  have  the  confidence  of  the  people  where  I  hare 
been.  If  Colonel  Cocke  would  go  into  the  House  of  Representatives,  he  would  hardly  loeec 
any  opposiUon. 

**  News  comes  from  Cumberland  that  the  British  have  invaded  the  Floridas,  and  blocked 
up  the  Mississippi ;  the  report  has  gained  credit,  whether  true  or  not  If  anyihiii?  should 
transpire,  I  should  bo  glad  to  hear  it  Let  me  know  when  you  come  on  the  day  you  will 
be  at  Hawkins,  or  Greene  Court  House. 

**  I  am,  very  respectfully,  your  humble  servant, 

«  JAMES  GRANT." 

"  Honourable  William  Blount,  Senator  in  Congress,  Philadelphia." 

(No.  20.) 

New  York,  May  12, 1797. 
Mt  Dsaa  Sir: 

I  HAVB  received  your  favour  from  Petersburg.  I  have  serious  thoughts  of  going  to  Euiope 
the  middle  of  tlie  ensuing  week,  but  I  think  it  will  be  of  moment  for  me  to  see  yoa-  I 
think  we  may  meet  at  Eliz.  Town ;  you  can  come  on ;  fix  your  time,  and  I  will  meet  yoa. 
AAer  the  President's  speech  very  little  will  be  done  for  some  days..  W^rite  me  immediatdf 
what  had  best  be  done. 

Yours  sincerely, 

NTCS.  ROMAYNE. 
I  have  two  letters  from  Sir  W.  Poulteney  on  the  subject  of  our  business,  but  there  ii 
nothing  decisive. 

The  Honourable  William  Blount,  Esq., 

Senate  of  the  United  States,  Philadelphia. 

(No.  21.) 

New  York,  May  13,  1797. 
MtDkarSir: 

I  WEOTE  you  yesterday  acquainting  you  of  my  wishes  that  we  should  have  nn  interriew 
at  Eliz.  Town;  but,  upon  reflection,  I  think  it  would  give  room  to  a  variety  of  false  coo* 
jectures,  and  therefore  you  had  best  come  on  directly  to  New  York.  I  informe<l  Mr.  Jarrtt, 
who  is  among  the  inquisitive  ones,  that  I  conceived  you  had  some  business  with  Mr.'Vandei 
Hewitt,  and  might  probably  be  in  New  York.  • 

There  is  a  fine  ship  called  the  Chcsapeak,  which  will  sail  for  Bristol  about  the  middtoof 
the  ensuing  week ;  at  least,  her  sails  are  bent,  and  she  'is  nearly  loaded.  If  I  am  to  Till 
Europe,  I  had  better  go  in  her. 

'  There  is  some  probability  that  I  may  be  in  France.  I  will  thank  you  to  procure  for  me 
some  good  letters  from  Mr.  Jefferson  and  others.  I  have  spoken  to  Colonel  Burr  ahoot  • 
land  scheme  between  you  and  me,  and  have  requested  his  attention  in  getting  letters  forma 
Your  coming  to  this  place  will  ensure  this  business.    There  are  circumstancea  which  will 


BTIDKNCB  TAKEN  BY  HOUSE  COMMITTEE.  219 

Tititing  Philadelphia  were  I  so  inclined,  but  you  may  easily  conceive  how  nay 
n  np  in  preparing  for  my  voyage.  1  am  very  earnest  to  see  you ;  and  if  I  am  to 
I  no  time  to  be  lost.    I  shall  get  myself  in  readiness  to  go  in  tweuty-four  hours' 

Yours  affectionately, 

NICS.  ROMAYNE. 
oormble  William  Blount,  Esq. 
aiate  of  the  United  States,  Philadelphia. 

(No.  22.) 

New  York,  May  23,  1797. 

>  in  which  I  intended  to  have  sailed  for  Europe  IcA  this  on  Friday.    I  momently 
hear  from  you. 

Ibrmed  you  that  I  have  received  two  letters  on  the  subject  of  the  business, 
txi,  and  by  the  packet  I  expect  further  infonnation.  This,  and  the  expectation 
w  retains  me  here. 

not  in  my  power  to  visit  the  seat  of  Gingress,  and  I  must  therefore  expect  the 

teeing  you  here,  where  we  can  meet  more  privately  than  at  any  other  place. 

f  conjectures  may  take  place  if  we  meet  in  Jersey.     LfCt  me  have  the  pleasure 

ftom  you  a^  soon  as  you  arrive,  and  your  sentiments  on  the  subject  of  our 

I  am,  with  much  sincerity,  affectionately  3rour8, 

NICS.  ROMAYNE. 
[ioDOOTable  William  Blount,  Esq., 
»ale  of  the  United  States,  Philadelphia. 

(No.  23.) 

KnoxviUe,  24M  May,  1797. 

ays  ago  I  was  with  Carey  at  Tellioo;  handed  him  your  letter  No.  1,  leA  with 

ind  urged  his  sending  for  R :  he  will  certainly  do  it 

A  are  calling  out  for  their  old  friend.  Gov.  Blount,  and  M'Kee ;  are  much  dis- 
ly  the  new  masters  treat  them  niggardly.  I  am  assured  they  will  advise  in 
I,  and  send  on  through  So.  Carolina,  without  the  knowledge  of  the  Commissioners. 
>m  had  just  come  in  from  Pensacola,  and  says  he  saw  the  British  land  in  West 
di  ordnance,  &c. 

id  Doublehead  wish  much  to  see  you.  Colonel  Hawkins  is  gone  to  Cumberland, 
stands  well  with  tiie  Cit's  or  Indians. 

I  am  your  humble  servant, 

JAMES  GRANT, 
ourable  William  Blount,  Senator  Congress,  Philadelphia. 

(No.  24.) 

PhUadeJpkia,  Monday,  May  29,  1797. 

rLXDOB  the  receipt  of  your  several  letters,  to  which  I  will  reply  to  morrow.  I 
attribute  my  omission  in  answering  sooner  to  anything  but  the  want  of  respect 
br  you,  both  of  which  I  have  cherished  from  our  earliest  acquaintance,  and  shall 
nriih  but  with  extreme  pain. 

WM.  BLOUNT, 
nayne,  New  York. 

(No.  25.) 

PhUadelphia,  May  31,  1797. 

nroe  to  New  York  to  see  you,  and  I  much  want  to  see  you.  Can't  you  come  to 
a  tee  me  ?  I  beg  the  favour  of  you  to  do  so.  And  if  you  can  come,  I  wish  you 
e  this  week.  To  see  each  other  face  to  face  it  would  be  best ;  and  to  a  man  of 
m  and  observation  a  journey  to  this  place  cannot  be  lost. 

I  am,  dear  sir,  with  the  sincerest  esteem, 

WM.  BLOUNT. 

inaynfl,  New  York. 
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(No.  26.) 

New  York,  Jmt  2, 1797. 
MtDiabSib: 

I  HAVB  received  your  two  letters,  and  I  must  take  it  into  consideratiou  the  visit  to  FhQip 
delphia. 

The  late  packet  which  is  arrived  has  brought  me  po  letters,  which  surprises  me  modi. 
The  aflfairs  of  Europe  are,  indeed,  such  that  the  great  ones  are. mostly  occupied  respecting 
matters  which  are  pressing  upon  them.  I  do  not  know  what  to  think  respecting  peace;  bat 
it  appears  to  me  that  England  will  be  more  eager  to  obtain  it  now  than  when  I  led  Europe; 
but  I  have  no  idea  that  a  peace  will  be  permanent  The  parties  will  only  respire  nm\  b^Q 
again.  At  this  time  I  consider  our  prospects  more  uncertain  than  I  did.  I  had  pennet!  some 
sentiments  to  be  sent  to  you  in  case  I  should  leave  this  before  the  meeting  of  Coui;ress.  I 
wish  you  had  them,  but  I  dare  not  trust  them  out  of  my  hands. 

Should,  however,  the  war  continue  in  Europe,  it  will  be  impossible  for  this  countrj  to 
escape  being  parties  in  it. 

Youfs  respectfully, 

NICS.  ROMAYNH 
The  Honourable  William  Blount,  Esq., 

Senate  of  the  United  States,  Philadelphia. 

(No.  27.) 

New  York,  Jtdy  2, 1797. 
Mt  Dear  Sib: 

I  HAVB  been  confined  to  my  room  for  a  fortnight  past  with  St  Anthony's  Are  in  one  of 
my  feet;  and  though  I  am  now  nearly  recovered,  yet  the  warm  weather  deters  me  fnm 
undertaking  a  journey  to  Philad.,  though  I  am  extremely  anxious  to  see  you. 

I  think  myself  very  fortunate  that  I  did  not  go  to  Europe  this  spring.  I  am  much  &h 
posetl  Xft  thitik  the  business  is  over  now.  Whether  France  will  make  a  peace  with  Eiiglaod 
this  season  I  have  my  doubts;  and  that  nation,  if  the  war  continues,  will  not  be  able  to  thaw 
much  exertion  under  the  present  load  of  accumulated  debt  What  is  to  be  the  fjiteofow 
country  is  very  uncertain,  but  I  have  my  fears  that  if  the  war  continues,  France  will  be  wif 
unpleasant  to  us. 

I  presume  it  is  now  understood  that  Louisiana  is  to  have  a  new  master.  How  will  tte 
change  bo  liked  by  the  settlements  in  the  Tennessee  and  the  Ohio?  You  know  I  had  loae 
thoughts,  when  I  could  command  a  little  money,  to  invest  it  in  lands  in  that  quarter,  but  I 
now  hesitate  very  much  on  that  subject 

Though  a  peace  may  take  place  between  England  and — * 

(No.  28.) 

A  POST  upon  Hosage  river,  a  branch  of  the  Missouri,  about  100  leagues  from  the  vnaA 
of  the  Missouri,  established  as  a  trading  post  This  post  M'as  contemplatetl  in  the  wiuie^ 
1794,  and  may  or  may  not  be  established.  It  is  reported  Hosage  Indians  are  at  war  withths 
Spaniards. 

Petit  Coat,  a  post  eight  or  nine  miles  up  the  Missouri,  with  a  small  garrison,  say  amilitit 
8ubaltf»rn'8  command.     The  circumjacent  militia  are  about  80. 

St  Louis,  fifteen  miles  below  the  mouth  of  the  Missouri,  upon  the  bank  of  the  Missisfippii 
situate  upon  a  rock,  a  sergeant  and  12.  Here  tlio  commandant  with  the  rank  of  capttil 
resides:  circumjacent  militia, about  300. 

St  Janevier,  C6  miles  below  St.  Louis,,  no  soldiers;  in  lieu,  militia — about  180.  This  po< 
is  commanded  by  a  captain  of  militia.  At  this  place  is  a  regular  quadrangular  stocksd^ 
capable  of  being  defendetl  by  400  men,  but  no  cannon  mounted. 

New  Madrid,  commanded  by  Col.  Lusare,  wiUi  the  rank  of  Commandant  of  Upp* 
Louisiana. 

Indorsed :  Judge  Turner ;  Memor.  of  Force,  &c. 

(No.  29.) 

PhUadelphia,  July  20, 1797. 
Sir: 

The  annexed  is  a  copy  of  a  letter  with  which  it  seems  Miw  Byers,  of  Tellico  Blockhrtm 
came  express  to  this  city,  and  delivered  it  about  the  20th  June,  to  the  President,  with  whfl« 
and  his  executive  council  it  remained  until  the  30th  inst.,  when  it  was  laid  by  him  befxt 
both  houses  of  Congress,  with  other  papers. 

It  is  imputed  to  me,  and  has  involved  me  in  serious  ditficullies,  the  extent  of  whidil 
cannot  at  present  foresee.     They  will,  however,  shortly  be  detailed  to  you. 

*  The  precedinpT  was  foand  among  the  papers  of  Nicholas  Roroayne,  and  acknowledgad  by  bin n^ 
on  unfiuished  letter  to  Wm.  Blount—  VicU  Capt.  Eaiou's  Report 
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ask  of  you  to  examine  it  with  attention^  and  determine  for  yonrself,  if  the  contemplated 
t,  let  whoever  may  be  the  author,  had  gone  into  effect,  what  would  have  been  the  result 
le  citizenfl  of  Tennessee,  whose  eood  it  ever  has  been,  and  will  be,  my  happiness  and 
'  to  promote.  I  repeat,  read  and  judge  for  yourself,  regardless  of  popular  clamour, 
ch  its  publication  has  raised  in  this  city  and  other  places,  much  to  my  injury.  Shortly, 
ill  be  ia  Tennetoeej  in  the  meantime,  believe  me  very  respectfully. 

Your  obedient  servant, 

WM.  BLOUNT. 

(AB) 

oaitkm  of  Boctor  Nicholas  Romajme,  aged  thirty-nine  years  and  upwards,  taken  before 
le  Committee  of  the  House  of  Representatives,  appointed  to  prepare  and  report  Articles 
f  Impeachment  against  William  Blount,  a  Senator  of  tlio  United  States,  impeached  by 
he  saivl  House  of  High  Crimes  and  Misdemeanours,  on  the  15th,  17th,  18tli,  19th,  and 
X)th  days  of  July,  1797. 

lNicbolas  Romatsx,  being  sworn  on  the  Holy  Evangelists  of  Almighty  God,  doth  de- 
pose and  say : 

TaiT  he  had  been  acquainted  with  William  Blount  since  the  year  1782,  when  he  first 
ne  to  this  city  as  a  Member  of  Congrei^s.  Some  time  aAer  he  had  occasion  to  correspond 
ilh  him,  respecting  some  property  belonging  to  the  deponent  in  North  Carolina.  Upon 
Mand  various  other  subjects,  the  correspondence  lx>tween  them  had  continued  till  very 
tdtf.  While  Mr.  Blotmt  was  governor  of  the  territory  of  the  United  States  south  of  the 
Iks  (he  deponeut  was  requested  by  a  friend  to  write  to  him,  and  to  propose  the  solution 
f  eenahi  queries  respecting  the  military  lands  on  Cumberland,  in  that  territory,  fur  the  pur* 
km  of  which  it  was  contemplated  to  form  a  company,  and  to  propose  to  Mr.  Blount  to 
MORie  a  party.  This  proposition  was  accordingly  made  to  him.  Mr.  Blount's  answer  to 
km  queries  and  propositions  was  communicated  by  Captain  Chisholm,  at  that  time  an 
ttba  stranger  to  tlie  deponent,  but  whom  Mr.  Blount  recommended  as  a  proper  person  to  be 
■ployed  by  the  company  as  a  purchasing  agent.  The  plan,  however,  was  wholly  dropped, 
tteooont  of  the  person  who  proposed  it  going  to  Europe.  Some  time  afterwards  the  de- 
CMot  Ibrmed  a  resolution  of  paying  a  visit  to  Europe;  which  being  known  to  Mr.  Blount, 
pnpodtion  originated  between  them,  that  an  attempt  should  be  made  there  to  form  a  com- 
ay  on  the  principles  and  for  the  purposes  formerly  mentioned],  and  to  include  Governor 
lout  and  Captain  Chisholm  as  partners.  This  happened  previous  to  the  12th  July,  1795, 
■  whxfa  day  tlie  deponent  sailed  for  England.  An  agreement  to  this  efiect  was  made,  and 
■taaUy  executed;  but  from  motives  of  delicacy,  and  apprehensions  of  the  fall  of  lands  on 
oroDot  of  the  |)olitical  events  in  Europe,  no  direct  attempts  were  made  to  rnrry  it  into 
fleet  The  deponent,  however,  left  maps  and  papers  on  the  subject,  with  certain  persons 
f  eonsideraiion,  in  England,  and  was  requested  by  them,  and  some  others,  to  procure  from 
M  State  of  Tennessee  a  law  for  enabling  them,  as  aliens,  to  hold  lands.  Tliese  persons 
■Mnnplated  to  purchase  lands  as  the  price,  circumstances,  and  their  own  convenience, 
hoald  dictate.  In  case  of  their  becoming  purchasers,  it  was  understood  that  Governor 
boot  and  the  de[)onent  might  be  interested  in  the  purclisises,  upon  terms,  however,  which 
"ere  not  settled ;  and  the  propriety  of  the  purchases  was  to  depend,  in  a  great  measure, 
poa  bis  opinion.  On  his  arrival  in  this  country  ho  was  to  keep  up  a  corresi)ondence  with 
nil,  which  he  has  done. 

In  October  last  the  deponent  arrived  in  America.  He  has  not  been  out  of  the  State  of 
^ew  York  bince,  till  l>e  was  summoned  to  this  place.  Soon  after  his  arrival  lie  wrote  to 
Ofemor  Bknint,  informing  him  that  he  liad  done  nothing  in  tlieir  land  bu:>iness  more  than 
t§  been  before  meniionetl.  To  this  letter  he  never  received  any  answer ;  but,  about  the 
fionin;;  of  February  last,  Governor  Blount  came  to  New  York,  on  business  of  his  own : 
least,  his  coming  uas  not  at  the  instance  or  with  the  privity  of  the  deponent.  During 
I  stay  there  he  and  the  deponent  frequently  met  as  acquaintances,  had  much  political  con- 
rsation.  and  frequently  conversed  on  the  value  of  property  in  the  United  State?,  particu- 
ly  lamlcd  property.  It  seemed  to  be  his  wish  that  the  (lei>onent  should  urge  his  friends 
£uro|>e  to  become  purchasers  of  land  at  that  time,  which,  however,  he  positively  de- 
led, on  account  of  what  he  considered  to  be  the  political  state  of  this  country.  He  par- 
ilarly  stated  to  Governor  Blount,  that  the  French  government  was  at  that  time  very  hos- 
1.10  liie  government  of  the  United  States;  that,  in  his  opinion,  there  was  no  proljability 
1  General  Piockney  would  be  received  as  Minister  of  the  United  States;  that  this  opinion 
•  foaoded  on  a  knowledge  of  what  appeared  to  bo  the  system  and  temper  of  France, 
len  he  came  from  there  in  July  last;  that  he  had  much  reason  to  believe  that  Spain  had 
de  a  cession  to  France  of  Louisiana  and  the  Floridas ;  that  the  French,  possessing  great 
retv,  had  great  views  in  all  their  operations,  and  that  he  thought  it  not  improbable  they  had 
oODiemplatioo  the  acquisition  of  Canada  and  the  whole  western  country ;  and  that  he 
1  bis  friends  might  be  prepared  to  think  of  becoming  iam  culottes. 
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Mr.  Blount  seemed  to  be  much  interested  by  this  conversation,  which  wns  very  extnsTe,  i 
and  which  became  at  length  mtire  particularly  directed  to  the  State  of  Tennessee,  aodibe 
manner  in  which  it  might  be  affected  by  these  events.  He  said  he  had  taken  great  paini  i 
to  settle  that  State,  and  to  render  it  important ;  he  spoke  of  his  being  concerned  in  admi* 
nistering  the  government  there,  on  the  subject  of  which  ho  said  he  liad  been  treatiNl  xtfj 
ill  by  the  President,  or  some  of  the  Executive  officers  of  the  United  States.  The  coiiv«a> 
tion,  indeed, became  so  affecting  to  him  that  he  wept;  upon  which  the  subject  was  dropped 
for  that  time.  His  stay  at  New  York  was  several  days;  he  was  out  at  the  liouse  of  the  d^ 
ponent  one  or  two  nights,  and  there  were  frequent  conversations  on  the  same  subject;  in 
tlie  course  of  which  tlie  deponent  expressed  his  opinion,  that,  under  present  circumstaDcn, 
the  lands  in  Tennessee  and  in  the  western  country,  in  general,  would  be  of  little  or  do 
value.  A  remark  was  made,  that  in  cose  of  a  war  between  the  United  States  and  France 
the  situation  of  the  western  country  must  be  very  disagreeable,  and  that  in  such  an  event  those 
people,  in  order  to  relieve  themselves  from  the  calamities  which  must  appear  so  threateniof, 
would  perhaps  be  impelled  to  separate  from  the  government  of  the  United  States.  Speaking 
of  the  Genesee  lands  in  the  State  of  New  York,  and  of  some  sales  of  tltem  lately  made 
abroad,  and  comparing  them  with  the  price  of  lands  in  Tennessee,  the  deponent  wns  led  to 
remark,  that  it  was  a  pity  Louisiana  also,  as  well  as  Canada,  could  not  be  in  the  haitilsof  the 
English,  as  neighbourhood  to  that  government  added  so  much  to  the  value  in  the  fale  of 
lauds.  Mr.  Blount  replied,  that  he  hnd  no  doubt  of  the  justness  of  the  obserxmion ;  thit 
it  was  indeed  to  be  regretted  that  tlie  British  did  not  possess  Louisiana,  and  that  soch  in 
event  might  very  easily  be  brought  about.  Tlio  deponent  expressed  some  doubts  of  ifaii 
opinion ;  having  always  understood  that  tlie  people  iu  the  western  country  were  modi 
attached  to  France  and  unfriendly  to  the  English,  which  would  create  grc^t  obstacles  to flich 
an  enterprise.  Governor  Blount  admitted  this,  but  remarked  that  the  Spaniards  were  very 
weak,  and  would  make  but  feeble  resistance  in  that  country.  In  consequence  of  tliid  coor 
versation  he  pro|x>sed  going  to  England  on  this  subject.  The  deponent  told  him,  if  be  chose 
to  go,  he  would  give  him  letters  to  persons  who  might  introduce  him  to  those  in  power.  He 
then  informed  the  deponent  that  Cnptain  Chisholm  and  several  others  had  a.  plan  of  doing 
something  against  some  parts  of  Florida,  about  which  they  hnd  been  admitted  to  some  in- 
terviews with  a  person  of  consequence  in  Philadelphia.  This  was  the  first  the  de|)ooeiit 
heard  of  Chisholm  in  this  business,  nor  has  he  ever  had  any  intercourse  or  comniunicatioo 
with  him  relating  to  it  On  his  expressing  a  desire  to  know  the  nature  and  extent  of  Cbis- 
liolm's  plan.  Governor  Blount  observed,  that  he  did  not  know  it  in  its  full  extent  himself^ 
because  Chisholm  kept  himself  very  much  to  himself;  but  he  apprehended  it  to  be  fouie 
plundering  party  or  petty  enterprise.  The  deponent  observed,  that  he  was  very  sony  for 
this  affair  of  Chisholm,  and  observed  that  it  ought  to  bo  prevonteil.  He  also  expressed  mudi 
surpriiM;  that  the  ])crson  of  oonscqucn(X!  in  Philadelphia  who  had  been  alluded  to  should  tee 
such  a  man  as  Chi:>holm  on  a  bustiness  of  that  nature;  and  added,  that  Govenior  Blcunt 
ought  to  see  that  person  of  consequence,  and  caution  him  against  listening  to  siK'h  overtures 
from  persons  of  that  description.  Mr.  Blount  observeii,  that  he  had  no  aoquaintar.ee  with 
that  person,  ns  he  had  never  waite<l  on  him.  The  deix)qent  then  begged  him  tu  take  care 
tliat  Chisholm  should  l>c  prevented  from  pressing  his  project;  he  replied,  he  could  coxnmaDi 
Chisholm  when  near,  but  could  not  answer  or  control  him  at  a  distance. 

The  conversation  then  turned,  for  the  first  time,  to  tlic  Floridas,  ami  the  deponent  oS^ 
served,  that  it  was  matter  of  regret  they  did  not  belong  to  the  United  States ;  mfutioiiing. 
among  other  things,  the  convenience  of  having  such  great  natural  boundaries  as  the  }\\iaiar 
sippi  and  the  Gulf  of  Mexico;  tliut  if  he  should  go  to  England,  he  ought  to  impre^  ibii 
idea  upon  the  people  in  power,  and  point  out  to  them  the  favourable  eH'cvt  that  their  aulicf 
such  an  event  would  have  on  the  United  States,  to  whom  Florida  was  of  great  imi^ortaace, 
wliilc  it  could  be  of  but  little  value  to  England. 

The  deponent  remarked,  generally,  that  it  was  understootl  and  agreed  by  Mr.  Blount  and 
himself,  throughout  the  whole  of  their  conversations  on  this  subject,  that  the  most  favourabi* 
state  of  things  for  the  United  Slates  was  the  possession  of  Louisiana  by  Spain;  hut  if  it 
were  to  pass  from  their  hands,  it  was  deemed  by  them  of  great  importance  that  Kngiand 
should  possess  it  rather  than  France. 

With  these  general  inipre>>ions,  Governor  Blount  lefk  Ne.w  York  that  he  should  cowult 
some  persons  of  iuiiwrtance  in  Philadelphia,  both  iu  the  Government  and  out,  an;l  leant 
from  them  how  far  such  a  project  might  receive  their  apjirol^ation  or  countenance,  or  I* 
deemed  a(lvi^able  by  them;  that  ho  sliotdd  also,  for  the  same  purixwc,  sound  certain  perjW 
in  Virginia,  the  frontiers  of  North  Carolina,  the  State  of  Tennessee,  and  genera  I  lythnti?!-*** 
the  Southern  States,  and  the  people  in  general  iu  the  State  of  Tennessee;  that  he  shiwld  I*f 
ticularly  attend  to  those  j)ersons  in  the  Indian  country  and  elsewhere  Mho  had  becii«* 
gaged  in  Genet's  project;  as  they  were  already  undei  o[)eration  they  must  be  mai*.'el' 
and  that  the  deiKnient  should  forward  to  Philadelphia  H»ch  letters  of  introthiction  kf  I* 
vernor  Blount,  to  per&ons  in  England,  as  might  be  thought  useful.  This  the  dei)onent  (f* 
gaged  to  do;  and  soon  after  wrote  tu  a  gentleman  iu  England,  informing  hiai  that  a  p(t^ 
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naeqnenoe  wonld  sail  from  this  country,  some  time  in  May,  for  England,  on  a  business 
is  kind. 

ter  Governor  Blount  returned  to  Congress,  several  letters  passed  between  bim  and  the 
lent,  on  the  same  subject  In  one  of  them  he  expresseil  the  necessity  of  his  standing 
with  tlie  four  southern  nations  of  Indians,  and  holding  his  importance  among  them. 
lao,  in  these  letters,  expressed  his  fears  about  the  conduct  of  some  persons  in  this  country 
had  ooniennplated  this  business,  and  might  attempt  to  execute  it  in  an  improper  and 
ident  manner.  These  considerations  united,  and  some  other  matters  not  connected  with 
.  induced  the  deponent  to  think  of  sailing  for  England  in  the  month  of  May;  before 
toot,  he  expected  to  receive  from  Governor  Blount  full  information  of  his  opinions  and 
ecah  of  his  inquiries,  and  for  that  purpose  requested  an  interview,  that  there  might  be 
L  mod  free  conversation  on  the  whole  business ;  to  this  he  received  no  answer  for  some 
but  learned  from  other  persons  that  Mr.  Blount  was  in  Philadelphia.  His  neglect  in 
respect  made  the  deponent  hesitate,  and  the  late  chnnge  of  circumstances  m  Europe 
s  him  doubt  of  the  success  of  the  application  to  the  British  government  at  this  time;  he 
also  received  some  further  account  of  the  force  of  the  Spaniards  in  that  quarter,  and 
I  information  said  to  have  come  from  a  respectable  foreigner,  who  had  been  in  that 
itry,  that  there  were  in  the  southern  and  western  parts  of  the  United  States,  large  num- 
of  men  who,  it  was  likely,  would  aid  the  French  and  Spaniards.  These  circumstances 
determined  the  deponent  to  abandon  this  business  altogether,  when  he  received  a  letter 
a  Mr.  Blount,  expressing  his  regard  fur  him,  and  apologising  for  not  writing,  and  soon 
nr  another,  requesting  him  to  come  to  Philadelphia;  to  this  the  deponent  did  not  consent, 
I  there  the  intercourse  on  this  subject  endetl,  except  that  the  deponent  wrote  a  letter  to 
.  Bkmnt,  expressing  his  opinion  that  the  business  was  ended,  to  which  he  never  received 
■Dswer. 

nrrxBROOATOBm  or  thx  coxxittxk,  aitd  the  answers  op  thx  DXPOirxsrT. 

1.  Wao  was  the  friend  at  whose  request  you  wrote  to  William  Blount,  while  Governor  of 

•  South- Western  Territory,  about  the  purchase  of  military  lands?         , 

JkmBtr.    It  was  Mr.  Edward  Griswold,  now  resident  in  Paris. 

1  Ton  have  said  that  articles  of  agreement  were  drawn  up  lietween  you  and  William 

Inoi,  previously  to  your  departure  for  Europe,  in  1705.     Were  they  executed,  and  what 

U  their  tenor  ? 

Jmwtr,    They  were  executed,  and  are,  I  understand,  in  the  possession  of  the  committee. 

hqr  related  solely  to  lands,  and  their  tenour  and  contents  may  be  discovered  from  a 


3w  How  k>ng  did  you  remain  in  Europe,  and  in  what  part  of  it? 

Jhrnur.  Something  more  than  a  year;  during  which  time  I  visited  first  England,  then 
oUsnd,  France,  ami  Belgium :  from  whence  I  returned  to  England,  and  aAer  a  short  stay 
SIS  enjbarked  for  New  York. 

'4.  Who  were  the  persons  in  whose  hands  you  left  certain  maps  and  papers,  on  your  de- 
Btoie  from  England  ? 

jjnmti:     I  left  them  with  different  persons.  They  were  wholly  of  a  private  nature,  and 
no  manner  connected  with  the  object  of  this  examination. 

i.  Are  you  acquainted  with  Sir  William  Pultney;  and  if  you  are,  did  your  acquaintance 
Ui  him  commence  before  you  visited  England,  in  1705? 

Jhmptr.  It  did  not  My  acquaintance  with  him  nro!<e  from  letters  from  Mr.  Williamson, 
the  Genesee  country,  to  him,  with  which  I  was  particularly  charged.  The  personal  de- 
wy of  the?*e  letters,  which  I  understood  to  relate  to  private  concerns,  gave  rise  to  con- 
nation  between  us,  and  that  led  to  a  further  acquaintance. 

6w  Were  you  acquainted,  while  in  England,  in  1705,  with  Lord  Grenville,  or  Mr.  Dtmdas? 
JhuKtr.  Not  with  Lord  Grenville.  With  Mr.  Dundn*  I  had  some  acquaintanre,  having 
m  introduceil  to  him  by  a  gentleman  at  whose  house  I  met  him  at  dinner.  This  gcnlle- 
ji  aAerwards  carried  me  to  breakfast  with  Mr.  Dundns,  whose  desire  of  an  acquaintance 
th  me,  proljebly,  might  have  arisen  from  sonic  sketches  which  I  had  written  respecting 
i  country,  and  which  I  believe  were  seen  by  him.  This  was  all  the  acquaintance  or  in- 
BOorse  that  I  had  with  Mr.  Dundas. 

7.  Did  not  tliesc  |>er«ons,  or  some,  and  which  of  them,  in  those  conversations,  express  to 
I  m  desire  to  add  Louisiana  or  the  Floridas,  or  both,  to  the  British  crown ;  and  did  yon 
:  bear  this  desire  expressed  by  some  other,  and  what  persons  of  consideration  in  Eng- 
d? 

Amnttr,  I  oei'er  heard  such  a  wish  expressed  by  those  or  any  other  persons  in  England. 
L  Were  you  while  in  Europe,  requested  by  any,  and  what  persons,  to  sound  the  people 
the  United  States  on  the  subject  of  a  plan  to  annex  Florida  or  Louisiana,  or  both,  to  the 
itifh  crown  ;  or  to  make  some  propositions  tending  that  way  ? 

No  tuch  request  or  overtures  were  ever  made  to  me.    The  plan  originated  be* 
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tween  Governor  Blount  and  myself,  as  far  as  I  know,  in'  the  manner  stated  by  me  in  mf 
deposition. 

9.  In  your  conversations  in  England  with  persons  of  consideration,  was  any  mentioii 
made  of  a  description  of  people  in  this  country  who  wished  to  separate  the  Westera  settle 
ments  from  the  Union  ? 

jSruwer.    No  mention  of  such  persons  was  made  to  me  by  any  persons  whatever. 

10.  How  long  have  you  been  acquainted  with  the  British  Minister  in  this  country,  and  If 
what  means  did  you  come  to  know  him  ? 

jintwer.  I  was  introduced  to  him  in  London,  by  Mr.  Pinckney,  soon  after  his  appoint^ 
ment  to  this  country,  and  I  paid  him  a  visit,  and  left  some  letters  for  America,  of  which  he 
took  charge.     I  have  never  seen  him  since  his  arrival  in  America. 

11.  On  your  return  to  this  country,  in  1796,  you  wn>te  to  Governor  Blount  Did  joa 
urge  him  to  meet  you  at  New  York? 

jSntwer.  I  did  write  to  him  as  stated  in  my  deposition,  and  spoke  of  some  private,  bns* 
nesB ;  but  I  did  not  mention  this  subject,  nor  did  I  request  him  to  come  to  New  York.  Hii 
arrival  there,  in  February,  was  without  my  knowledge  or  privity,  and,  as  I  understood,  fa 
private  business  of  his  own. 

12.  To  what  persons  in  England  or  America  have  you  written,  on  the  subject  of  this  in- 
quiry, since  your  return,  and  what  answers  have  you  received? 

^nsiTfr.  1  have  written  to  one  person  in  England,  a  Member  of  Parliament,  but  nol  of 
administmtion ;  from  whose  answer  it  does  not  appear  that  the  business  was  ever  spoke  of 
there  by  him.  I  also  wrote  to  Governor  Blount,  and  received  answers;  the  purport ind 
substance  of  which  correspondence  I  have  already  explained.  I  likewise  wrote  to  Mr. 
Listen ;  and,  I  believe,  to  no  other  person.  Mr.  Liston  gave  me  an  answer,  which  ii  dov 
in  the  possession  of  the  committee. 

13.  What  was  the  puriwriof  your  letter  to  Mr.  Liston? 

Jrmter.  I  have  no  cofiy  of  the  letter,  but  I  recollect  its  purport,  which  was,  to  inibrm  Mr. 
Liston  thnt  I  had  heard  of  a  certain  enterprise  in  contemplation,  and  on  which  he  bill 
been  consulted;  and  to  caution  him  against  it,  as  a  very  delicate  measure,  requiring  fMC 
circumspection,  and  capable,  if  known  to  be  encouraged  by  him,  of  injuring  those  imeiefli» 
both  of  this  country  and  his  own,  which  I  was  persuaded  it  was  his  wish  to  promote.  I 
also  hinted  that  a  plan  more  extensive  was  contemplated  by  fitter  persons;  and  bavinc 
understood  that  he  intended  to  send  his  secretary  to  some  place  on  the  business  whicfa  bal 
been  mentioned  to  him,  I  Mron^Iy  dissuaded  him  from  this  step ;  indeed,  to  do  so,  had  beaa 
one  of  my  chief  inducements  to  address  him.  In  his  answer,  now  in  the  possession  of  the 
G>mmittoo,  ho  assure<l  me  that  he  had  no  intention  of  sending  his  secretary  anywhere.  I 
was  induced  to  take  this  liberty  with  Mr.  Liston,  from  the  manner  in  which  I  became  ac> 
quaiiitcd  uith  him,  and  the  very  favourable  light  in  which  he  was  presented  in  letters 
which  I  had  received  from  England,  and  one  of  which  I  enclosed  to  him. 

14.  What  was  the  project  against  which  you  cautioned  Mr.  Liston? 

Jinstver.  It  was  that  of  Chisholm,  of  which  I  had  been  informed  by  Governor  Bfawn^ 
and  which  the  latter  told  me  had  been  mentioned  to  the  minister. 

15.  What  was  the  project  to  which  you  alluded  as  being  in  more  proper  bands?  M 
Mr.  Liston  know  of  it,  or  did  you  explain  it  to  him? 

Answer.  It  was  that  contemplate<l  by  Governor  Blount  and  myself.  Mr.  Liston,  as  lai  tf 
I  know  and  believe,  had  no  knowledge  of  it,  nor  was  it  our  intention  to  give  him  anj.  I 
did  not  think  it  proper  for  him  to  be  acquainted  with  it;  the  intention  being  to  apply,  not  is 
him,  but  to  the  British  government. 

16.  In  your  conversation  with  Governor  Blount,  at  New  York,  you  expressed  yonr  regw* 
that  Louisiana  did  not  belong  to  England,  since  the  value  of  lands  in  the  western  coaaof 
would,  in  that  case,  be  increased:  Was  this  the  first  time  you  had  contemplated  or  expreued 
that  idea? 

Anmotr.  It  was  not.  I  had  reflected  on  the  idea  before,  but  had  never  mentioned  il 
verbally  to  any  person;  nor  in  writing,  except  once,  and  that  was  in  a  letter  to  a  gentlrmtt 
in  England.  This  letter,  however,  merely  staled  the  possession  of  those  countries  by  E»r 
land  as  a  desirable  thing. 

17.  What  was  the  nature  and  object  of  the  business  contemplated  between  WilliiB 
Blount  and  you? 

Answer.  Nothing  precise  or  definite  had  been  agreed  on.  Much  was  to  depend  on  the 
result  of  Governor  Blount's  inquiries  and  observations,  upon  which  I  never  rereiv«l  tny 
communication  from  him.  But  the  tjoneral  object  was  to  prevent  Louisiana  and  the  Fton- 
das  from  passing  into  the  hands  of  France,  pursuant  to  the  supposed  cession  by  Spain;  sod 
to  make  propositions  to  the  Britifih- government  in  that  view. 

18.  What  were  the  propositions  intended  to  be  made  to  the  British  government? 
Antwer.     On  this  head,  also,  nothing  definite  had  been  agreed  on.       Had  GoveittV 

Blount  gone  to  England,  he  would,  of  course,  have  proposed  his  own  terms;  had  I  gone, I 
should  have  received  his  instructions.    This  would  have  been  settled  in  the  internet 
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di  I  propoeed  between  us,  had  it  taken  place.    Had  I  gone  without  seeing  him,  I  should 

i  Waited  in  England  for  letters  from  him  on  the  subject. 

K  Wat  it  not  understood  that  William  Blount  and  yourself  were  to  use  your  personal 

ts  and  influence  to  prevent  the  supposed  cession  of  Louisiana  by  Spain  to  France  frora 

g  curried  into  eflect? 

—HIT.     This  was  certainly  onr  object ;  and  every  means,  both  in  this  country  and  £u- 

,  ^arould.  of  course,  have  been  employed  by  us  for  its  accomplishment. 

>.  Waa  it  not  propueed  that  Great  Britain  should  send  a  force  into  that  country  for  this 

iMSBcr.  To  ascertain  whether  they  would  do  this,  was  the  express  object  of  Governor 
■nt's  intended  visit  to  Europe. 

1.  Was  it  not  understood  that,  in  case  circumstances  should  require  it,  Governor  Blount 
his  western  friends  were  to  make  active  efforts  in  coK>peration  with  the  British  forces 
ch  might  be  sent  there? 

When  Governor  Blount  and  myself  parted  at  New  York,  the  understanding 
us  was  that  he  should  go  to  England.  Nothing  was  then  said,  or  has  since  passed 
ircen  us,  on  the  subject  of  this  interrogatory ;  nor  have  I  any  direct  knowleilge  of  his 
w%  on  that  head. 

t2.  What  part  were  the  Indians  and  western  people  to  act  in  this  business ;  and  in  what 
■oer  were  they  to  be  used  in  its  execution?  Was  a  co-operation  by  force  from  the  ter- 
viea  of  the  United  States  contemplated  ? 

hmBtr.  As  to  Indians,  there  was  nothing  particularly  said  about  them,  nor  had  I  any 
Mof  their  being  employed.  To  keep  them  quiet  was  all  that  I  supposed  to  be  intended, 
tdvifable.  The  western  people,  according  to  my  view  of  the  subject,  were  to  be  rendered 
amiable  to  the  possession  of  the  Floridas  and  Louisiana  by  the  British,  and  disposed  to 
aigiate  there,  and  assist  in  holding  the  country,  should  the  reduction  take  place.  No  co- 
NmiioQ  by  force  was  mentioned  by  Governor  JSlount,  nor  have  I  any  knowledge  of  his 
Mist  intentions  as  to  either  the  western  people  or  the  Indians.  All  this,  as  I  understood 
•  natter,  was  dependent  on  his  observations  and  inquiries  in  the  western  country,  on 
'Ueh  subject  I  have  had  no  information  from  him. 

2X  What  part  was  William  Blount  to  bear  in  this  business,  and  what  advantage  or  emolu- 
Ml  was  it  understood  that  he,  and  others  who  might  favour  or  aid  it,  were  to  derive  from 
laeoonpiishment? 

JbMcr.  I  have  no  doubt  that  Governor  Blount  had  high  expectations  of  emolument  and 
Mnand,  in  case  the  project  should  succeed,  but  nothing  deflnite  on  this  subject  was  spoken 
rbetween  him  and  me;  and,  from  the  nature  of  the  business,  everything  must  have  de- 
■drd  oa  the  arrangement  to  be  made  in  London  with  the  British  government. 

24.  Did  William  Blount  ever  apply  to  those  persons  of  importance,  in  and  out  of  the  go- 
erament,  whom  it  was  agreed  that  he  should  sound  on  this  auhject? 

•Istinrr.  I  do  not  know  that  he  ever  did  apply  to  niiy  of  them.  I  had  no  information 
tiB  bim  on  this  (mint. 

25.  In  one  of  your  letters  to  William  Blount,  you  urge  the  propriety  of  his  appearing  to 

ire  no  connection  with  land  schemes,  or  commerce  in .     What  place  was  meant, 

id  wby  was  tliis  caution  recommended  ? 

^mnr.  England  was  the  place  meant,  and  the  caution  proceeded  from  an  opinion  in 
^  that  the  dignity  and  importance  of  ehnracter  which  it  was  desirable  for  Governor  Blount 
muDtain  in  England,  would  be  lessened  by  his  appearing  to  be  concerned  in  commerco 
die  Mie  of  lands. 

M.  In  anoilier  part  of  the  correspondence  l)etween  William  Blount  and  yourself,  you 
I  faim  titat  it  would  be  proper  to  keep  his  business  in  England  secret  from  Mr.  King. 
IBI  was  the  reason  of  this  caution  ? 

ilawiT.  The  reason  is  explained  in  the  letter  itself  which  contains  the  caution.  It  is 
nUe  that  I  may  have  had  some  further  reasons  tlmn  are  there  expressed.  But  1  have  no 
umte  or  perfect  recollection  on  the  subject. 

7.  In  one  of  your  letters  to  William  Blount,  you  mention  a  paper  which  you  had  drawn 
3D  the  subject  of  your  business,  to  be  left  for  him,  in  case  you  should  sail  /or  Europe 
boot  a  personal  interview,  and  which  you  wi.sh  him  to  pos^'ess,  hut  do  not  choose  to 
L  Where  is  that  paper,  and  what  were  its  purfK)rt  and  subi>tance  ? 
hMiecr.  The  only  copy  which  now  exists  was  sent  by  me  to  England,  directed  to  my- 
,  •ooie  time  in  May  or  June.  It  contained  a  variety  of  notes,  reflections,  and  cautions, 
live  to  the  business  contemplated  l)etween  me  and  Mr.  Blount,  which  had  occurred  to 
after  be  left  Philadelphia,  in  the  sprins,  on  his  return  to  Tennessee,  but  I  cannot  state 
parriculars.  They  were  reflections  which  occurred  to  me  at  various  times,  when  think- 
on  the  subject,  and  were  noted  down  as  they  occurretl,  to  serve  myself  and  Governor 
mc  as  hints  and  memorandums  in  the  proijress  of  the  iMwiness.  One  copy  I  sent  to 
;lBod  for  my  own  use  when  I  should  arrive  there.     Another  I   reuiined  lur  Governor 
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Blount,  but  afterwanis  destroyed  when  I  conceived  the  bnsinera  to  be  at  an  end.   Tbef 
were  never  seen  by  him. 

28.  Do  you  know  any  otlior  matter  or  thinfr  which,  in  your  opinion,  is  material  to  the  ob- 
jects of  this  examination  1     If  yea,  declare  it  fully. 

AnttLtr.  The  foregoin;;  dc])OMition  and  answers  contain  all  that  I  know  on  the  subifct; 
and  ai(ie<l  by  the  correspondence  now  in  the  posjiies(»ion  of  the  Committee,  wilt,  I  presume, 
furnbh  them  with  every  idea  respecting  it  in  my  power  to  communicate. 

NICHOLAS  ROMAYNE 

(CD) 

Oir  the  thirteenth  day  of  July,  in  the  year  of  our  Lord  one  thousand  seven  hundred  ind 
nimtty*9(.'!ven,  in  pursuance  of  an  order  of  the  Committee  of  the  House  of  lU^presentntivPsof 
the  United  Estates,  ap])ointed  to  prepare  and  report  Articles  of  Impeacliment  against  William 
Blount,  a  Senator  of  the  United  States,  impeached  by  the  said  House  of  Hi^h  Crimes  and 
Misdemeanours,  Mr.  William  Davy,  a  partner  of  the  mercantile  house  of  Davy,  Roberts  aod 
Co.,  of  the  City  of  Phiiadelpiua,  merchants,  appeared  before  tlie  said  Commiitee,  and  a 
solemn  ailirmntion  having  l>ecn  administered  to  him  in  due  form  of  law,  by  Reynold  Ktreaf, 
Esquire,  one  of  the  Associate  Judges  of  the  Court  of  Common  Pleas  of  the  City  of  Pliili- 
delphia,  and  an  Alderman  of  the  said  city,  did  depose  and  say: 

That,  on  the  twenty-eighth  of  February  last  he  chartered  the  brig  John  Henderson,  Cap* 
tain  Kphniim  White,  of  the  Port  of  Philadelphia,  which  was  Imided  by  him  and  deaied 
out  for  Hamburgh,  but  was  actually  liound,  with  the  consent  of  the  owners  and  iind» 
writers,  for  London;  that  she  was.  so  cleareil  for  Hamburgh  to  protect  her  from  Frtuch 
cruisers;  and  on  this  an^ount  he  had  resolved  to  take  no  passengers,  nor  any  Iciten  unlM 
from  persons  well  known,  and  in  whom  there  could  be  great  confidence;  she  was  not  ad* 
Tertised;  but,  as  had  been  his  practice,  the  deponent  informed  the  Secretary  of  State  and  the 
British  jVIinister  of  this  opportunity,  in  like  manner  as,  on  a  former  occasion,  of  sending  i 
vessel  to  Spain,  he  Jiad  informed  the  Spanish  Minister.     A  few  days  a(\eT,  Mr.  Liiioni 
secretary,  Mr.  Thornton,  called  on  the  dei)onent,  and  asked  if  he  would  permit  a  specid 
messenger,  a  confidential  per:«on,  whom  they  wished  to  send  to  Engiond,  to  go  in  tbi»  t» 
sel.     The  deponent  told  Mr.  Thornton  that,  althougti  the  vessel  would  he  cleared  out  for 
Hamburgh,  and  her  papers  carry  that  appearance,  she  certainly  was  intended  to  proreed 
for   Lonilon.      That    he   had  determined   not  to  take  pa.ssengors,   and  feared  the  vessel 
might  be  endangered  by  having  such  a  ]>erson  with  dispatches  on  boanl.     Mr.  TliomioQ 
assured  the  dei>onent  that  the  messenger  was  a  confidential  person,  that  the  dispatches  «idi 
which  ho  would  be  intrusted  were  of  great  consequence,  that  they  would  lie  taken  gn^t 
care  of,  and  woulil  be  leaded  in  order  to  bo  t^unk  in  case  of  danger  of  captnre.    Mr. 
Thornton  did  not  inform  the  deixmcnt  of  the  nature  of  the  dispatches;  but  as  thedeponeot 
thought  there  would  be  an  advantage  in  intrusting  hin  own  private  dispatches  to  kocvo- 
fiidential  a  per^n,  he  con.«ented  to  take  him,  and  bO  informed  Mr.  Thornton,  addinir,  at  the 
same  time,  that  ho  would  charge  the  mcsjjcnger  with   his  own   dispatcht- s.     A  few  daji 
after,  while  the  brig  wn.s  loading,  a  person  called  on  the  deponent,  and  said  he  wa:»  tliepd^ 
son  recommended  by  Mr.  Thornton  to  go  in  the  brig.     He  was  a  haniy,  lusty,  bfsvnf, 
weather-beaten  man,  and  much  resembled  one  of  the  King's  messengers  formerly  si»en  hf 
the  deponent,  who  addressed  hirn  as  such,  \ml  was  immediately  informeil  he  was  nocdie 
person.     The  de|X)nent  conducted  him  from  the  coimting-houso  to  the  parlour,  and  otfeied 
him  some  refreshment,  whirh  he  atrepted;  and,  considering  him  as  a  person  in  whom  the 
British  Minister  confiiletl,  the  tieponcnt  entrusted   him  with  the  secret  of  the  voyage,  and 
his  intention  of  committing  his  private  dispatches  to  hi?  care:  the  deponent  pnriiculartf 
mentioned  that,  although  cleared  for  ilamburgli,  the  vessel  would  actually  proceed  to  Loo- 
don,  but  requested  him,  however,  to  be  ])erft»ctly  silent  on  this  business,  which  he  cnj-Tiged 
to  attend  to.     While  drinking  some  porter  he  appeared  sociahie;  and,  on  the  defonenc'i 
remarking  that  although  he  hud  mistaken  his  name,  he  was  impresse<l  with  an  ideaofhaf* 
ing  seen  him  before,  he  told  the  deponent  "No;"'  that  he  was  a  liack-countryman ;  that  he 
had  long  lived  among  the  Indians,  and  was  with  them  during  the  last  war;  that  he  vai 
well-known  to  the  Spaniards;  that  his  name  was  Captain  Chittjiolm;  that  he  had  beenai 
interpreter  to  the  Indians  last  winter  in  this  city;  that  the  Spaniunis  had  frequently  im- 
prisoned   and   treated  him  cruelly  in  Penyacola;    that  they  dreaded  him,  and  he  haad 
them,   and   was   now  determined   to   take  his  full  revenge   on  them.     He    added,  that 
his  influence  with  the  Indians  was  such  that  he  could  do  with  them  as  he  pleased;  ihrt 
he  knew  every  part  of  the  Mississippi;  that  there  was  no  man  in  America  who  knev 
tlie  forts  and  their  exact  situation  so  well  as  himself,  and  that  he  was  now  going  tn  Lor 
don  to  accompany  and  conduct  a  squadron  to  the  attack  of  Pensacola.  Tho  deponent  vnM 
at  the  idea,  and  regarded  it  as  a  Quixotism,  and  not  the  real  object  of  his  voyage;  be»i' 
he  was  serious,  and  that  nothing  would  be  more  easily  executed;  that  the  ^panianb  \t^ 
DO   posts  of  any  conaequenco  on  the  whole  of  the    Mississippi;   that  one   humlred.  ev 
one  hundred  aud  liAy,  a  mere  handful  of  men,  might  desUoy  «ihem  all.    Ho  ap2>e9n^ 
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lo  luve  an  opintoa  of  bis  own  consequence  as  a  British  officer.  Soon  aAcr  he 
i  the  deponent,  and  introduced  as  Iiis  respectable  and  confidential  friend,  Mr. 
Jacob  Huetter,  who  was  to  accompany  him  on  this  expedition,  and  requested  a 
or  him  in  the  brig.  The  deponent  was  tlien  impressed  with  the  danger  of  per* 
ich  a  man  as  Chishohn  to  gp  in  the  bii^,  and  stated  strongly  to  Chishohn  his  fears; 
i  that  the  deponent  need  not  be  afraid,  for  he  was  furnished  with  other  papers 
cieni  to  cover  his  desi}^ ;  he  then  showed  the  de|K)ncnt  a  number  of  letters  un- 
Mfii  Mr.  Liston  to  persons  in  Hamburgh,  stating  him  to  l)c  a  person  going  Uiere  on 
eculation,  arul  one  for  a  person  in  London,  who  the  deponent  then  &up|*o$ed  to  bo 
)  of  the  under  secretaries  of  state  or  Mr.  Liston 's  private  agent,  calling  him,  "  the 

ivhom  I  have  written  to  you  relative  to  the  land  bu&iness."  This  letter  was  not 
so  the  person  by  an  official  description.  These,  and  the  strong  assurances  of  care 
(iiapak*he8,  induced  the  deponent  to  consent  to  their  going  in  the  vessel.  The  brig 
etited  from  sailing  on  the  day  first  intendetl,  but  their  baggage  was  put  on  board, 
bj,  tlie  lilth  of  Marcli,  was  fixed  positively  for  her  sailing.  She  had  dropped 
»  river,  and  the  captain  had  calle<l  on  the  (leponent  and  received  his  di:<pau*lies; 
te  dispatclies  of  the  deponent  had  been  delivered  by  him  to  Chisholm,  who  he  Hip- 
la  then  on  board;  but  the  same  evening  the  defKHient  was  surprised  hy  Dr.  Rogers 
1  him  to  inquire  for  CbislKihn,  who,  he  said,  was  still  in  town.  Doctor  Rogers 
>  ask  him  some  further  questions  concerning  the  Welch  Indians,  of  whom  Cliis- 
saiil,  knew  more  than  any  other  person  he  had  ever  met  with.  The  dp{H)nent  felt 
limed  at  this  report  of  ChiHholm's  not  U'ing  on  board,  fearing  that,  from  some  cause 
the  cnptain  had  leA  him  behind,  and  with  him  the  (lc|)onent's  private  dis|)atches. 
Mient  went  immediately  to  Mr.  Liston.  and  informed  liim  of  these  apprehensions. 
onent  had  before  given  a  hint  to  Mr.  Thornton  that  Cliii«holm  wns  a  biibbler,  and 
itioned  to  Mr.  Libton  every  particular,  and  the  probability  there  was  that  he  had 
in  the  same  way  to  others;  that  he  hafi  shown  the  de|>onent  Mr.  Linton's  letters; 
tmd  been  frequently  seen  with  Frenchmen;  that  he  appeared  to  be  either  a  very 
uu,or  tu  be  acting  a  double  game.  Mr.  Lii^ton  observed,  that  liis  letters  were  given  as 
of  prudence  as  well  in  relation  to  the  vessel  as  to  the  dispatches ;  but  he  appeared 
Dd  alarmed  at  the  appreheuiiion  of  the  deponent  that  the  vessel  had  gone  without 
n,  1%'liase  baggage  was  all  on  boaid,  and  determined  to  accompany  the  de]x)neiit  in 
r  him  iminerliately  that  iiiiiht  Mr.  Li.«lon  and  the  deponent  accordingly  went  to* 
nd,  while  Mr.  Liston  stopped  at  the  corner  of  Second  and  Arch  Streets,  the  de- 
veot  into  Lesher's  tavern,  where  (/hisholm  hnd  lodged.  Chisholm  nnd  Hnetter 
•re  together,  and  Chi«ihohn  was  vociferating  vehemently  amidst  a  crowd  of  French- 
liry  were  called  out  of  the  n>om  at  the  request  of  the  defionont,  who  expressed  to 
I  8urpri«e  to  see  them  there  after  the  eaptnin  was  gone,  and  told  them  of  hi?  alarm. 
plietC  that  the  captain  wns  not  gone;  and  to  convince  him,  they  would  go  to  the 
here  he  had  lived,  and  endeavour  to  find  him  out.  The  deponent  left  them  nnd 
lo  Mr.  Li.-«ton;  told  him  they  were  not  gone,  nnd  that  they  n;\'n\  the  captain  harl  not 
t  tJiat  the  deponent  did  not  believe  them,  and  would   follow  them  in  .search  of  the 

It  was  now  between  ten  and  eleven  o'oI(h*U  ;  Mr,  Liston  rt'tnrned  to  his  house, 
deponent  followed  Chisliohn  and  Hnetter,  nnd  after  .-triot  itiquiry  was  s'tti>lied  that 
lia  was  not  gone;  and  was  further  informed  by  Chisholm,  that  the  captain  had  en- 
call  f4>r  them  at  five  o'clock  the  next  morning.  The  de]>onent  n.'tnrned  with  them 
ff's  tavern,  told  them  to  wait  for  him  and  he  wouM  .see  thorn  again  that  niuhi,  late 
H,  oear  twelve  oVlo<:k.  The  de[)onent  then  went  to  Mr.  Liston,  and  infortned  hitn  of 
iries  and  their  re^sult ;  and.  at  the  same  time,  took  the  lil)i*riy  to  ohserve  that,  in  the 
t's  OfJinion,  Mr.  Liston  had  employed  a  person,  or  wns  eM;:aired  with  one,  not  en« 
bis  cr)nlidenee.  Mr.  Liston  Siecuied  seriously  inl|)re^^ed  with  the  de|K>nent's  in- 
Q  of  the  exi>o*ure  the  man  had  made. and  immediately  wrote  a  U-lter  to  Mr.  Geor^'e 
od.  Under  Sx;retary  of  State,  wliii-h  the  de|H)nent  ilelivennl  that  night,  or  about  one 
lo  Chiyholm  ;  and  the  next  morninu  tln-y  went  out  of  town. 

eponeni  l>eing  intcrn>g>ile<l  hy  the  Conunittee,  whether  he  knew  the  contents  of  the 
Mr.  Hammond,  «nys  that  Mr.  LiMon  put  it  into  his  hands  to  rend;  that  the  purport 
•  to  inform  Mr.  HaiunKuid,  that  he  should  hear  further  from  him  on  the  subject  by 
:rt;  auii  that,  in  the  meantime,  it  would  lx»  proper  to  he  cautions;  the  i)acket  was 
le  following  week.  The  terms  of  the  letter  were  amhignotis  in  thems<*lves;  but, 
d  hy  a  jwTson  who  imderstotKl  the  subject,  evidently  convt  yed  a  camion  against 
a.  Mr.  Lij>ton  told  the  deponent,  that  the  man  Chishohn  had  come  forward  to  him 
tain  profKiailions,  which  it  was  not  within  his  province  to  detride  on;  but  that  he 
bimaetf  uMigwl  to  refer  him  to  his  government,  and  twenty  or  thirty  guineas  for  his 
«ira»  a  trifling  expense.  The  de|Mjncni  particularly  mentioned  to  Mr.  Liston  the 
he  had  heard  Chisholm  make  among  the  Frenchmen,  and  of  his  wearing  the  na- 
ekade,  and  the  alarm  it  occ-asioned  to  the  deponent  on  account  of  his  vessel  and 
lie  replied,  ihut  was  a  cover  to  his  designs,  and  for  the  purjHwe  of  gaining  iiiforma- 
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tion.  Soon  aAer  the  brig  sailed,  Mr.  Liston  paid  the  usual  price  for  Chishohn^s  puafs, 
conformable  to  Mr.  Thornton's  enieagement.  Christian  Jacob  Huetter  paid  for  his  own  pu- 
snge.  The  vessel  left  the  Capes  on  Uie  first  of  April,  and  has  never  been  heard  of  sines 
by  the  deponent  Chisholm  wrote  letters  to  the  deponent  from  the  Capes.  In  the  fim, 
dated  March  23d,  he  requests  tlie  deponent  to  inform  Mr.Tliornton  that  **  all  is  well  so  fuP 
Under  cover  of  a  letter  which  the  deponent  received  from  the  captain,  was  an  open  letter 
from  Chisholm,  directe<l  to  William  Blount,  senator  in  Congress.  Thede|ionent  was  thunde^ 
struck,  knowing  Mr.  Blount's  character  and  politics,  to  see  a  letter  to  him  from  a  man  who 
pretended  to  l>e  pursuing  such  a  plan  as  Chisholm's.  The  deponent  read  the  letter,  lod 
took  it  to  Mr.  Liston.  It  contained  only,  in  general  terms,  that  all  was  going  on  well ;  that 
he  expected  a  long  voyage,  and  desired  remembrance  to  his  family  and  friends ;  and  thit 
Blount  would  inform  tliem  how  he  was  going  on.  Mr.  Liston  advised  to  seal  and  delifCf 
the  letter;  which  was  done. 

The  deponent  declares,  that  it  never  occurred  to  him  that  the  United  States  were  either 
directly  or  indirectly  concerned  in  the  progress  or  oonsequences  of  this  project;  but  he  ooa* 
sidered  it  (if  really  projected,  which  he  very  much  doubted,  apprehending  Chisholm's  reil 
object  to  be  something  very  diflfcrent)  as  merely  a  wild  enterprise  between  England  ind 
Spain,  until  the  late  publications  on  the  subject. 

Being  further  interrogated,  whether  any  conversation  had  since  passed  between  him  tod 
Mr.  Liston,  or  Mr.  Thornton,  on  this  affair,  the  deponent  saith,  that  about  two  or  three 
wceks.ago,  Mr.  Thornton  infonned  him  that  they  Irad  some  suspicions  that  Chisholm  had 
not  gone  in  the  brig,  and  requested  the  deponent  to  find  out  the  pilot  and  inquire.  ThiswM 
before  Bk)unt's  atTair  expkxled.  Tlie  deponent  obtained  the  inlbnnation  that  Chisholm  bid 
actually  0ono,  and  xx>mmunicated  it  to  Mr.  Thornton. 

Being  interrogated,  whether  any  conversation  had  taken  place  between  Mr.  Liston  aid 
him,  since  the  diiicovery  of  Blount's  business,  the  deponent  answers,  that  on  the  day  of  Mb 
Blount's  exnminatton  in  the  Senate,  the  deponent  was  passing  by  Mr.  Bond's  house,  and 
was  called  in  by  Mr.  Liston.  AHer  other  conversation  relative  to  the  papers  of  a  captured 
vess>el,  Afr.  Liston  asked  the  do|M)nent  if  he  had  informed  anybody  that  he,  Mr.  Liston,  had 
paid  Cliishohn's  pajisage  f  The  deponent  told  Mr.  Liston  he  had  not,  nor  had  said  anjthiof 
else  on  the  subj'^ct,  but  that  he  lind  strong  reasons  to  apprehend  that  Chisholm  had  talked  of 
it  himself  to  several  persons.  Mr.  Liston  said,  he  could  not  have  done  his  duty  if  be  had 
not  sent  him  on  to  his  government,  for  them  to  hear  and  decide  on  his  plans,  which  weft 
beyond  his  powers  to  act  on. 

WILLIAM  DATY. 

(CD  No.  2.) 

Extract  of  a  Letter  from  Thomas  Davy  to  William  Davy^  dated  ^London,  September  13, 1797.' 

"The  papers  you  sent  me  concerning  the  business  with  which  Captain  Chisholm  wu 
co^^nis^ilHletl  to  our  Court,  did  not  at  nil  surprise  me;  I  do  not  wonder  it  should  havetiaa» 
spirt'd  from  such  1  in  lids.  IIo  mnde  some  vain  attem])ts  to  borrow  cash  from  me  on  thi 
credit  of  your  reoommendatioii.  B<"ing  dt?«irous  that  not  the  slightest  recommendation  from 
you  should  be  neglected,  I  sont  to  Lord  Grcnville's  office  to  be  satisfied  of  the  reality  of  thi 
story  he  told  me:  and  there  found  that,  ihoui;h  his  business  was  treated  by  the  ministers M 
it  deserved,  they  had  not,  as  he  pretemled  to  me,  refused  him  pecuniary  assistance,  but  had 
absolutely  supplied  him  Jarj^ely:  I  mean,  in  a  manner  fully  adequate  to  his  pretensiuns.  h 
consequetice  hereof,  on  my  sending  him  word  that  it  would  not  suit  me  to  advance  bim  aoj 
money,  I  saw  no  more  of  him." 

(EF) 

The  deposition  of  George  Lesher,  asreil  forty-eight  years  and  upwards,  being  duly  s^'oni  he* 
fore  the  Committee  of  the  House  of  Representatives  of  the  United  States,  appointed© 
prci)are  and  report  Articles  of  Impeachment  n^ain^^t  William  Blount,  a  Senator  of  the 
United  Slates,  iinpenohed  by  the  said  House  of  High  Crimes  and  Misdemeanours,  bvRe^ 
nold  Keene,  one  of  the  Aldermen  of  tlie  City  of  Philadelphia,  on  the  l\)tli  day  of  Jh^i 
1797. 

GEoaGE  LitsnER,  being  duly  sworn,  deposeth  and  saith,  that  for  several  years  be  hw 
kept  a  tavern  in  the  City  of  PhilailelpluH;  that  some  time  late  in  the  last  fall  a  man,  called 
Captain  Chisholm,  came  to  hi«*  house  with  a  jmrty  of  Indians;  that,  after  they  went  awaf, 
he  reniaine«l  until  alxDul  the  first  of  April,  within  which  time  he  olwervetl  to  this  depooeHi 
that  it  would  be  a  fine  thing  if  the  Floridas  could  be  taken  from  the  Spaniards. 

That  there  Unlgcd  in  his  house,  at  the  same  time,  a  tnnn  of  the  name  of  Huetter,  wh(\ht 
understootl,  intended  to  go  to  Hamburgh ;  three  days  l)cfore  the  vessel  was  to  sail  in  which 
he  was  to  go,  Chisholm  came  to  this  deponent,  in  his  back  room,  and  said  he  was  |^AOKtB 
Europe,  and  should  make  Uis  fortune ;  on  the  next  day,  in  the  evening,  he  came  to  hiA 
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1.  and  said  now  be  sboald  certainly  go,  as  everything  was  fixed,  and  the  vessel  ready ; 
lid  to  this  deponent,  as  a  secret,  what  his  plan  was;  that  the  vessel  in  which  he  was 
I  ivcMild  clfsar  out  for  Hamburgh,  hut  would  go  to  England,  where  he  tthould  land,  and 
eied  to  get  a  oomnnission;  and  that  he  should  sail  from  thence  with  a  fleet  to  Pensacola 
oaisiana,  where  he  sitould  be  joined  by  a  number  of  Indians,  for  he  could  raise  two 
land  of  thein  by  firing  a  cannon. 

1  the  evening  belure  Chisholm  sailed,  he  showed  to  this  deponent  a  packet  of  papers, 
t  tbr<^    inclies  thick,  covered  with  lead  and  sealed,  for   England,  which  he  said  he 
Id  throwr  overboard  if  taken  by  the  French,  and  become  himself  a  Frenchman. 
I  the  next  morning  he  went  away  in  the  Wilmington  stage  for  Newcastle^  at  which 
»  the  deponent  understood  he  was  to  take  shipping. 

bile  CbisLolm  was  at  the  house  of  this  deponent,  he  was  arrested  by  an  under-sheriff, 
le  indorser  of  a  note  of  four  hundred  dollars,  drawn  by  Governor  Bloimt.  For  some 
he  opposed  the  payment  saying  that  he  did  not  owe  the  money.  However,  after  much 
ersation.,  he  went  out,  attended  by  the  sherilf,  and  on  his  return  declared  that  he  had  paid 
Eaar  hundred  dollars,  which  ho  regretted,  as  he  had  been  forced  to  sacrifice,  at  the  loss 
re  or  six  dollars  in  the  hundred,  a  note  of  five  hundred  dollars,  which  he  had  received 
L  Mr.  BLMsd,  the  JBritisb  consuL 

GEORGE  LESHER. 

(GH) 

hr  the  tmrenty  seventh  day  of  July,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
[  ninety-seven,  in  pursuance  of  an  order  of  the  Committee  of  the  House  of  Reprcsenta- 
aof  tiie  United  States,  appointed  to  prepare  and  reix)rt  Articles  of  Impeachment  against 
lUam  Blount,  a  Senator  of  the  United  States,  impeached  by  the  said  House  of  High  Crimes 
misdemeanours,  Mr.  William  Bell,  of  the  City  of  Philadelphia,  merchant,  appeared  be> 
B  llie  said  Committee,  and  being  first  duly  sworn  according  to  law,  by  Reynold  Keen, 
qoire,  one  of  the  Associate  Judges  of  the  Court  of  Common  Pleas  of  the  County  of  Phila- 
MuB,  and  one  of  the  Aldermen  of  the  said  city,  did  depose  and  say: 
»at  a  bill  of  exchange  was  sent  to  him  by  Walter  Roe,  of  Baltimore,  drawn  by  Stephen 
nan  on  John  Chisliolm,  in  favour  of  Alexamler  S.  Roe,  dated  the  4th  of  April,  1796,  for 
•r  bandred  dollars ;  that  ho  was  informed  by  Mr.  Roe  that  Chishohn  had  come  to  Phila- 
ripfaia,  and  was  to  receive  money  ori  account  of  the  Indians,  and  the  deponent  was  re- 
Msted  to  demand  payment  of  the  bill.  The  deponent  sent  up  the  bill  for  payment  to 
Ir.  Ckisliolnn,  who  bad  accepted  it  before  it  came  to  the  hands  of  the  deponent.  Chis- 
oka's  answer  was,  tliat  he  would  pay  it  in  a  few  days.  The  deponent  sent  again  and 
luo,  xery  often,  and  received  still  the  same  answer  for  the  space  of  three  nionihs.  The 
qMnent  then  sent  word  to  Chisholm  that  he  thought  he  was  trifled  with,  and  that,  if 
luthoim  did  not  pay  the  acceptance,  the  de|X)nent  would  bring  a  suit  against  hirn.  Chis- 
Bkii  replied  that  it  was  not  his  own  delH,  that  it  was  for  Governor  Blount;  that  he  had  been 
(appointed  in  receiving  mont;y  for  the  Indians,  that  he  was  gqina  on  to  New  York,  and  if 
e deponent  would  wait  for  his  return,  he  would  certainly  pay  tiio  debt,  as  he  was  to  get 
onej  tliere.  On  his  return  be  said  he  had  been  disappointed,  an<l  that,  if  the  de{)onent 
Mlfl  wait  a  few  days  longer,  he  expected  Governor  Blount  would  supply  him  with  the 
mey.  The  deponent  then  waited,  and  then  sent  again;  Chiiiholm  said  he  had  mn  got  the 
jotf.  On  receiving  this  anstwer,  the  deponent  directed  Mr.  Jos^eph  Read,  utiorney-at-law, 
take  out  a  writ  for  him.     The  writ  was  taken  out  and  served,  and  then  Chi:iholm  waited 

ihe  de|iooent  at  his  counting-house.  He  told  the  deponent  that  he  had  l)een  very  much 
BpprAnted  in  his  expectations  of  getting  money;  that  the  money  he  was  to  have  received 
re  had  been  sent  on  by  Congress  to  the  proper  officer  in  Tennessee,  which  deprived  him 

receiving  it  in  this  city;  that  when  the  sherifi^s  officer  had  corne  to  take  him,  he  was  in 
mpany  with  two  or  three  gentlemen  at  Lesher's  tavern;  that  the  officer  asked  for  him, 
d  was  told  by  one  of  the  company  that  he  had  gone  out  about  ten  minutes;  that  on  re- 
ving  this  information  the  officer  had  turned alwut  and  walked  away;  that  when  dieotficer 
1  nune  off,  the  gentlemen  told  htm  that  the  man  was  a  sheriff's  otiicer;  that  he  immediately 
Bfied  up,  fbltowed  the  officer,  and  told  him  that  the  information  which  had  been  given  to 
a  m-as  a  mistake,  and  tltat  he  was  the  man  the  officer  had  inquired  for ;  that  he  never 
•bed  to  <k>  an  improper  thing;  that  the  debt  he  was  sued  for  was  a  just  one;  that  he  had 
BO  disappointed  in  his  expectation  of  receiving  money  here;  that  he  had  no  friends,  and 
Ml  an  entire  stranger  in  the  city;  thatif  the  deponent  wished  it,  he  would  go  to  jail  immedi- 
riy,  ftjr  be  was  not  able  to  pay  the  money  at  that  time ;  but  that,  if  the  dcr>onent  would 
M  his  honour,  he  would  appropriate  the  first  money  he  should  receive  to  the  [>nyment  of 
5  bill,  which  he  expected  would  be  in  sixty  days  at  the  outs^ido.    He  also  said  he  expected 

•bciuld  be  able  to  settle  the  debt  with  Mr.  Roe,  as  ho  should  go  through  Baltimore ;  that 

bad  vome  friends  there  who  would  enable  him  to  do  it.  In  consequence  of  his  con<luct 
d  dedaraikiDfli  the  deponent  withdrew  the  suit.  This  transaction  took  place  some  time  in 
iBchlmsf. 
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The  deponent  further  declares,  thiit  he  never  received  from  Chisholm  any  note  or  bfllof 
Mr.  Bond's  in  payment,  nor  did  Chisholm  ever  mention  Mr.  Bond  to  the  deponent  at  all 

WILLIAM  BELL 


\ 


(IK  No.  11.) 

UTTXB  FBOX   TIXOTHT   PICKBEIXG,  XSQ^  TO  THX   COXMITTSK. 

Philadelphia,  Jvlf  26, 1797. 

GsirTLisMitir : 

Ix  a  iiotf  received  from  Mr.  Hnrper,  I  wiw  requerted  to  put  into  writinir,  for  the  use  of 
the  Committee,  the  snhsinnce  of  iiiy  convercmtion  with  Mr.  Licion,  the  British  Minister,  p•^ 
tirtilnrly  that  part  which  relate;*  to  the  corretfiXMidenoe  with  Dr.  Romayne.  I  give  it  n 
lullows: 

When  the  Spanis^h  Minister,  tlie  Chevalier  de  Tnijo,  had  formally  expressed  to  me  bii 
sn<picion  that  an  expedition  was  preparing  on  the  I^kes,  on  the  part  dt  the  l^nglish.tlM 
nlijcct  of  whi<*h  was  to  attack  Upper  Louisiana,  1  mentioned  it  to  Mr.  Liston.  He  inrtanthf 
atuowercd,  that  he  had  no  knowledge  of  any  8uch  preparations.  I  remarked,  that  to  metfas 
project  suggested  di<I  not  boar  the  re^tembiance  of  probability ;  that  very  great  embsnui> 
ments  must  be  encountered  in  tran.-^porting  troops,  cannon,  stores,  and  provision^  irnm 
Cnnada  to  the  Misi<tissippi :  and  besides,  that  the  British  had  not  in  that  country  a  force  tbil 
was  adequate  to  the  execution  of  such  a  plan. 

At  a  subsequent  period,  I  am  inclined  to  think  it  was  in  the  latter  part  of  April,  iftv 
the  Spanish  Minister  had  repeated  his  suspicion  of  an  expedition  intertded  from  CiosHi 
auTiinst  Upper  Louisiana,  and  which  I  again  mentioned  to  Mr.  Listoii,  the  latter  again  aiid 
That  he  had  no  knowledge  of  such  a  design.  But  he  added,  that  a  proposal  had  been  madt 
to  him  of  an  experlition  to  the  southward,  against  the  S^nish  possessions,  but  which  be  bad 
DO  power  to  authorize.  And,  ns  to  Grencrai  Clarke  of  Georgia,  to  whom  the  Spanish  Mioi»  ^ 
tor  said  he  certainly  knew  that  propositions  had  been  made  by  the  British  relatitreton  '' 
attack  on  the  Floridas,  he  (Mr.  Liston)  did  not  recollect  ever  to  have  heard  of  the  man,  imi 
certHinly  that  he  had  no  knowledge  of  any  such  propositions. 

Mr.  Liston  has  infurmtnl  me,  that  when  he  objected  to  the  project  of  an  expeditioi 
against  the  Spanish  territories  at  the  southward,  because,  on  the  plan  of  the  projfclor,il 
I'ouUI  not  be  attempted  without  violating  the  neutral  rights  of  the  United  States,  tbe  pi» 
jector  answered,  that  the  men  going  from  the  Uniteil  States  would  march  muinnctf,  and  001  ' 
take  arms  until  they  should  l)e  within  the  Spanish  terrritory.  When  he  told  the  projedDTt 
that  he  (Mr.  Liston)  had  no  authority  to  institute  such  an  expedition,  he  asketl  if  tbeiB^ 
vernor,  or  general  cominan'.ting  in  Canada  could  not  authorize  it?  To  this  Mr.  Li^oo  »>■ 
>wrred,  that  the  governor  doubtless  poj*sessed  certain  military  powers,  but  he  presurae<l  tbit 
he  would  not  think  himself  authorized  to  direct  the  execution  of  apian  of  tiiis  kind;  ami  al 
that  he  (Mr.  Liston)  could  do,  would  be  to  write  to  the  British  government,  and  await  in 
answer,  which,  indeed,  might  be  long  in  coming,  or  might  tiot  come  at  all,  |>artly  on  accnw* 
of  the  important  objeirts  which  engaged  its  attention.  an<l  partly  on  accoimt  of  the  rticnj 
objections  to  the  projt»ct  itself.  This  was  alx)ut  the  beginning  of  January  last.  The  an»wf 
not  arriving  as  soon  ns  the  eagerness  of  the  projector  expected,  he  became  impatient,  and 
was  extremely  pressing  to  go  to  En;jhuul  to  obtain,  in  person,  an  answer  to  the  Bntiii  ■ 
j:overnment;  to  which,  Mr.  Liston  said,  he  with  much  reluctance  consented. 

I  asked  Mr.  Liston  if  a  trading  s<:heme  formed  any  part  of  the  project  which  had  beM  i 
proposed  to  hitn?     He  answered  in  the  nfflrmiitive.  » 

Governor  Blount  having,  in  his  lelterMo  Carey,  expressed  his  doubts  whether  Cl.isholm  ' 
was  gone  to  Kngland,  I  nAked  Mr.  Liston  of  the  faet.  He  answered  that  he  was  ctrtainlT  '< 
gone;  that  he  embarked  in  a  vessel  from  Philadelphia;  that  he  (Mr.  Liston)  had  imidftit  |. 
hispas>age;  and  that  he  had  seen  letters  brought  by  tlie  pilot,  received  from  Cliisbotil  * 
when  he  was  far  down  the  Delaware,  or  at  the  Capes. 

Having  learnt  from  the  Conim»tt*»e,  or  some  of  its  members,  that  they  had  recHved  ifr 
formation,  that  Chishohn  had  !<aid  that  he  discharged  a  debt  for  which  he  had  become  ^v* 
gHgetl  (I  think  for  Governor  Blount)  by  making  some  sacrifice  on  a  note  or  obligatkin  fro« 
Mr.  Bf>nd,  the  Briti.sh  Consul,  1  mentione<l  the  circumstance  to  Mr.  Liston,  who  an»wew<^ 
tliat  he  knew  of  no  such  thing,  and  that  he  had  never  communicaiml  to  Mr.  Bond  any  i* 
Ibrrnation  of  the  project  in  question.  Afterwards  (I  lx»lieve  on  the  same  day)  I  met  Mfc 
Liston,  when  he  told  me  that  he  had  mentioned  to  Mr.  Bond  the  story  of  his  noieoroNt- 
gation  to  Chi.-»holrn.  Mr.  Bond  sind  he  had  never  given  either ;  that  be  had  never  jmid  bi«a 
any  money  nor  even  knew  the  man.  As  this  story,  however,  tende<l  to  excite  a  -m^piciot 
that  other  moneys  might  have  been  paid  to  Chisholm  by  Mr.  Liston,  or  by  his  dirertion«.l 
askiMl  hint  if  he  had  ever  paid  atiything  to  or  for  Chisholm.  Ix»si<le8  his  passage-mofi*»T.  He 
answered  that  he  had  not ;  that  even  his  pas&age-moncy  was  not  paid  into  the  IuukIs  d 


I  not  know  of  hia  rMurn  rrciin  Europe  Uillowanlsilio  latter  p«tt  of  Imi  April  (and 
1  aftri  CbUliulin  bnil  emlntliRl  Tur  England)  wlien,  wilb  tome  aurpriie,  ha  te- 
ller ftom  the  Docttir.  clBtrd  the  Nth  orihiii  mnnth. 

(his  letter  Ibe  Duclnr  remindtNl  him  ot  ihcir  inl^rrinw  nt  Mr.  PinclinF]''s,  es- 
good  wishes,  and  alluding,  aa  ii  nppeateil  to  Mr.  Lisloti,  though  in  covered  terms, 
ct  of  an  eipediiion  to  be  urdertakeii  wjtE  ihe  aid  of  permns  resiileni  within  the 
sa,  >nd  to  certain  matters  thai  liod  been  discuiaed  between  the  British  Miniater 
if  the  paniei,  meniioned  llio  delicacy  of  Mr.  Liaton's  Biiuaiinn,  cautianeil  hin\ 
TAaii^  in  a  busineu  thai  could  not  with  propripty  be  palroniied  by  a  person  in 
ancier,  and  particular!]'  put  him  u[xin  hia  ipiard  against  ixriain  men  who  had 
cation  to  him  upon  ilie  suhjnci,  and  who  (the  Doctor  eaid)  weta  not  to  be  trusted. 
lotnayne  named  no  one,  but  hinted,  tliai  if  he  had  an  oppotlunily  of  t»}mmuni* 
Mr.  Lnion,  he  might  enter  into  further  particulnra. 
in  aaid,  Ibat  ■«  he  had  already  maon*  to  doubt  the  goixl  fuith  of  aome  of  iboae 
wns  lo  Mik  with  him  on  the  busineas,  he  was  still  mnre  apprehensive  in  eonie- 
he  (iispicknis  thrown  mit  by  Dr  Rumayne,  ami  hence  became  aniioua  to  dmw 
nrtfaer  eiplanaiiona,  especially  with  regard  to  individuals. 

fore  wrote  to  (he  Dncior,  un  (beSHlh  of  April,  (be  letter  wldch  is  in  the  posaeasion 
■nittee,  calcniloied,  aj  he  tlioiiglit,  for  lliis  piitpo«e,  as  it  was  meant  to  inapire  con- 
telling  (he  truth.  That  ilie  mention  in  the  letter  of  Kiiding  a  ptrmn  of  coaw- 
t  WMC  o^  odieii,  Mr.  Listen  said  wns  occnaioneil  by  a  pauage  in  the  Doctor's 
D,  in  which  lie  seemed  panicninrly  to  di^auade  from  a  stpp  ol'  ibis  nature,  falsely 
ihal  Mr.  Liston  bad  slrendy  talieii  some  reaolinion  in  rpfjiect  to  it.  Kir.  Lialon 
SDoeiving  Ihe  sendinit  of  such  a  confident inl  person  to  be  n  necessary  preliminary 
project  received  attention  in  England,  he  stated  Ibis  opinion  in  a  few  words  to 
in  the  hope  of  inducing  him  'o  give  his  seiiliinenla  fully  on  that  point  But  thai 
iton)  had  been  disappoinletl  in  Ibe  Doctor's  answer,  which  did  not  give  tlie  frank 
ition  wbii'h  was  ilesireili  Ihnt  his  style  was  still  tnysteriousj  that  he  seemeil  to 
tdenlood  what  wu  wriileii  to  him,  and  avoided  entering  into  any  detail.  Hiat 
did  not  reply,  and  (hat  here  the  cnrreFpondenco  enrled. 

een  eiubled  10  detail  so  many  particulars  on  thia  anbject  of  Doctor  Romnyne'a 
race  by  oonver^iing  with  Mr  Linton  agnin,  since  the  Committee's  reiucst  was 
ted  10  ine  by  Mr.  Harper.  On  ray  hinting  to  him  the  wish  of  the  Committee 
id  jmmediniely  on  receiving  Mr.  Sitgreavea'  letter  of  the  13th  inai.)  10  be  pos- 
it. Botnayne'a  letter  10  which  Mi.  Lialon's  waa  an  anawer,  he  said  it  was  de- 

ime  letter  the  oommittee  expressed  their  deaire  10  see  Lord  Grenville's  letter, 
formed  them  Mr.  Lislon  hail  shown  (o  me,  and  intimateil  that  a  copy  of  it  would 
mi.  I  have  alreaily  shown  you  the  original  by  Mr.  Lialon's  consent;  and  I  now 
ipf,  mgeiher  witli  a  copy  of  the  note  in  which  Mr,  Liston  sent  it  to  me.  In  show 
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North  America;  and  70a  have  mjr  leave  to  show  it  to  the  Pretident,  and  to  make  vhtt 
other  use  of  its  contents  you  may  in  your  discretion  judge  expedient ;  always  with  the  re* 
serve  (which  I  am  confident  you  will  not  think  it  improper  I  should  pat  in),  that  it  ihsHDOi 
be  exhibited  to  prove  the  criminality  of  any  of  the  persons  coooerned  in  the  plan  in  qoenioB. 

Philadelphia,  IM  July,  1797. 
True  Copy  of  the  original  letter: 

Gxo.  Tatlox,  Jun.,  Chief  Clerk  in  the  Department  of  State. 

(No.  C.) 

Sia: 

I31  answer  to  your  dispatches  No.  2  and  3, 1  have  to  inform  you  that  the  proposal  whidi 
has  been  made  to  you  by  Mr.  — —  (as  mentioned  in  those  dispatches),  for  endeavoaring 
to  wrest  the  two  Floridns  from  Spain,  has  been  taken  into  consideration  by  his  Majesty's 
oontitlential  servants,  but  it  has  not  been  thought  expedient  to  accede  to  it,  or  to  adopt  aof 
meaj>ures  for  carrying  it  into  execution. 

Without  entering  into  a  detail  of  the  various  considerations  that  have  led  to  this  decimi^ 
I  think  it  merely  necessary  to  observe  that,  exclusively  of  the  inadequacy  of  the  meanito 
the  end  proposed,  the  two  objections  w^hich  have  occurred  to  yourself,  the  necessity  of  em* 
ploying  the  Indians,  and  the  impropriety  of  originating  within  the  United  States  any  hoitile 
expetiition  against  a  nation  with  which  they  are  at  peace,  are  of  sufficient  magnitude  is 
counterl>alance  the  advantages  which  are  likely  to  result  from  the  execution  of  such  a  plaa. 

I  have,  therefore,  to  signify  to  you  the  King's  pleasure,  that  you  take  sin  early  opponnniif 
of  infonning  Mr.  that  you  have  submitted  his  design  to  his  Majesty's  gDvernnieMJ| 

but  that  it  hail  not  been  thought  advisable  to  afibrd  any  assistance  from  this  country  towaidi 
carryuig  it  into  effect. 

I  am,  with  great  truth  and  regard,  sir. 

Your  most  obedient  humble  servant, 

(Signed)  GRENYILLEL 

Koliert  Listen,  Esq:,  &c.  &c.  &c. 
True  Cojiy  of  the  original  letter,  blanks  being  left  for  the  name,  which  occurs  twice: 
Gbo.  Tatlor,  Jun.,  Chief  Clerk  in  the  Department  of  State. 

(LM) 

George  Turner,  Ksquire,  latp  of  the  Territory  of  the  United  States,  north  west  of  the  RItw 
Ohio,  being  fluly  sworn  by  Hilary  Baker,  Esq.,  Mayor  of  the  City  of  Philadelphia,  before 
the  Committee  of  the  House  of  Representatives,  on  the  fifth  day  of  September,  in  ths 
year  of  our  hrtni  one  thousand  seven  hundred  and  ninety'Seven,  depoaeth  as  ibllowi: 

That  some  time  in  February  last  (but  the  deponent  docs  not  recollect  the  day)  the  d^ 
poneiit  met  Mr.  William  Blount  in  the  streets  of  Philadelphia.  Having  liefore  bten  Sfr 
qnainted  with  him,  he  n^qnested  the  deponent  to  call  frequently  to  see  him,  and  sai<l  that  he 
had  a  preat  deal  to  stxy  to  the  deponent.  Some  days  afterwards  the  deponent  did  call,  hi 
the  course  of  conversation  he  asked  the  deponent  many  questions  about  the  State  of  Opp« 
Loui;>iRna,  which  he  said  he  understood  the  deponent  had  visited  lately,  and  about  the  nan* 
gation  of  the  Mississippi.  He  also  made  particular  inquiries  respecting  the  state  of  ths 
Spanish  posts  and  forces  in  that  quarter.  He  requested  permission  to  take  down  the  de> 
poticnt's  answers  in  writing,  for  which  he  made  some  apology  tliat  seemed  plausible  at  that 
time,  though  the  deixinent  does  not  now  recollect  it.  Tlie  deponent  consented,  and  he  did 
take  down  the  deponent's  ansu-ers.  They  are,  in  part,  contained  in  a  paper  now  in  poswS' 
sion  of  the  Committee,  indorsed,  *'  George  Turner,  Memor.  of  Force,  &c ,"  which  is  in  Mr. 
Blount's  handwriting.  Some  particulars  respecting  tlio  navigation  of  the  river,  and  the  vmk, 
are  omitted. 

The  deponent  has  had  no  conversation  with  Mr.  Blount  on  that  subject  since,  nor  did  hs 
ever  suspect  or  conjecture  the  purpose  for  which  the  information  given  by  the  depouent  wai 
desired,  till  the  late  disor^very  of  Blount's  correspondence  with  Carey. 

Being  in  conversation,  since  that  discovery,  wiUi  Mr.  Oliver  Pollock,  who  formerly  reriiled 
at  New  Orleans,  he  informe<l  the  deponent  that,  some  months  ago,  Mr.  Blount  made  many 
inquiries  from  him  respecting  the  situation  of  Lower  Louisiana,  especially  as  to  the  rtateof 
the  forces,  [>osts,  and  fortilicutions;  and,  at  length,  pushed  them  so  far,  as  to  induce  him  to 
decline  any  further  answer.  This  brought  to  the  deponent's  recollection  the  convernaiioo 
which  the  deponent  himself  had  wiUi  Mr.  Blount,  and  gave  him  the  first  suspicion  of  the 
object  of  Mr.  Blount's  inquiries. 

GEORGE  TURNER 

Sworn  the  5th  day  of  September,  1797,  before  me,  Hilart  BuLxm,  Mayor  of  the  Ciif 
of  Philadelphia. 
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(NO) 

ilioii  of  Elisha  B.  Hopkins,  aged  forty  years  and  upwards,  being  duly  sworn  be- 
Cbnimittee  of  the  Houk  of  Representatives  of  the  United  States,  appointed  to 
and  report  Articles  of  Imp<*achment  against  William  Blount,  a  Senator  of  the 
itatea,  impeached  by  the  said  House  of  High  Crimes  and  Misdemeanours,  by  Key- 
ene,  one  of  the  Aldermen  of  the  City  of  Philadelphia,  on  the  14th  day  of  July, 

BL  HopKivt,  being  duly  sworn,  deposeth  and  saith,  tliat  in  the  course  of  the  last 
len  he  was  in  the  habit  of  being  every  day  at  Mr.  Allison's,  where  Governor 
ped,  and  very  intimate  with  Governor  Blount  in  business  (too  intimate,  unfor- 
r  him),  he  was  in  Governor  Blount's  room,  and  a  man  of  the  name  of  Chisholm 
Soremor  Blount  and  Allison  were  both  in  the  room ;  Chisholm  took  out  Go- 
lint,  and  they  had  some  pri\'ate  converration.  Governor  Blount  soon  returned 
m,  and  asked  the  deponent  if  he  could  think  it  possible,  that  that  man  (naming 
•hoald  have  address  enough  to  introduce  himself  to  the  British  Minister?  The 
iiMwered,  his  appearance  and  manners  were  against  him  ;  but  as  Governor  Blount 
led  him  he  was  an  Indian  countryman,  that  perhaps  the  British  might  make  him 
al  bgr  pajring  him  more  than  the  United  States.    That  nothing  further  passed  at 


time  after,  in  the  month  of  March,  the  deponent  was  with  Mr.  Allison,  and 
and  Blount  came  into  the  room ;  upon  finding  the  deponent  and  Mr.  Allison  there, 
d  to  an  office  in  the  front  of  the  house.  Soon  after.  Governor  Blount  returned, 
red  to  the  deponent  that  that  man  (Chisholm)  had  so  ingratiated  himself  with  the 
Dtster,  as  to  have  the  promise  of  a  Lieutenant-Coloners  commission,  and  that  he 

ID  England. 

i  fieponent  further  saith,  that  in  the  course  of  conversation  with  a  friend  of  his, 
boot  five  or  six  weeks  ago,  inquiring  of  the  news  generally,  his  friend  informed 
r  that  he  bad  seen  a  letter,  or  hoard  one  read,  yjy  which  it  appeared  that  a  num- 

revolution  characters  in  Georgia  were  going  to  join  the  British  against  the  Span- 
French,  in  an  expedition  against  East  Florida,  which  was  a  matter  of  surprise  to 
ent,  >vho  knew  that  some  of  tliem  were  very  inveterate  against  the  British.  The 
tiked  if  he  was  confident  of  it  He  said  the  information  was  such  he  thought  it 
rect,  and  he  gave  the  deponent  hints  which  led  him  to  believe  he  knew  some  of 
ien.  He  was  induced  to  suspect  a  character  who  had  been  confined  a  long  time 
uiiarda  at  St  Augustine,  and  had  formerly  been  a  colonel  in  the  American  army. 
;  Cokxiel  John  M'lntosh.  This  conversation  ended  in  the  deponent's  expressing 
ihment     Shortly  after  the  defwnent  met  Mr.  Richard  Smyth,  and  tlie  news  of  the 

iaquired,  he  ob^rved  to  Smyth  that  ho  was  intimate  witli  the  Spani.^li  minister. 
d  he  was.  The  deponent  then  desired  him  to  inform  the  Spanish  Minister,  that 
led  an  interview,  he  had  something  to  commimicate  of  consequence  to  him  and 
.  He  then  gave  Smyth  a  few  hints  respecting  the  business.  The  deponent  heard 
irtiher  of  the  matter  till  about  ten  or  fifteen  days  ago.  He  was  then  in  company 
emor  Blount  on  business  at  Mr.  Alli:»on's,  and  Governor  Blount  asked  him  in 

pretty  {x>!>itivc  terms,  what  the  information  was  he  was  going  to  give  the  Spanish 
[ttiia  was  before  the  communication  of  his  letter  to  Congress),  respecting  a  num- 
pectable  characters  going  to  join  the  British  in  an  expedition  against  the  Spaniards 
rh  in  the  Floridas,  for  that  Smyth  had  told  him  the  deponent  was  going  to  make  a 
iatiun  of  the  kind.  The  deponent  informed  him  he  did  not  know  those  characters, 
led  the  information  he  had  received  from  his  friend.  He  asked  him  if  he  had 
iny  commissions  being  granted  by  the  British  Minister  to  any  characters  whatever? 
oent  answered.  No.  If  the  deponent  had  heard  of  any  commissions  being  granted 
mch  Minister?  He  said.  Yes,  he  had  seen  them  when  he  was  in  Georgia,  in  1794. 
ink  any  of  those  commissions  were  now  existing  ?  The  deponent  informed  him 
I  know,  but  thought  it  probable,  as  Major  De  Bert  had  some  formerly,  and  might 
1  still ;  and  so  the  conversation  ended  at  this  time.  After  the  conversation,  the  de- 
iraediately  called  on  Mr.  Smyth,  and  asked  him  the  reason  why  he  had  not  made 
imication  to  the  S{)anish  Minister  as  he  had  desired,  instead  of  informing  Gro> 
Mnt  of  it  He  answered,  that  he  had  informed  the  Spanish  Minister  of  it  It 
k  the  deponent,  that  perhaps  the  minister  thought  it  of  no  consequence,  and  he 
jmself  no  further  about  it 

lays  after  the  conversation  with  Smyth,  the  deponent  met  Mr.  Fatio,  the  Secretary 
inish  Minister;  he  thinks  it  w^as  the  day  before  the  communication  to  Congress. 
Fatio  if  Smyth  liad  made  any  communication  from  him  to  the  Spanish  Minister? 
,  not  to  his  knowledge.  He  observed  to  the  deponent,  that  if  ho  knew  anything, 
1  him  to  make  the  communication  in  writing,  as  something  very  important  was 
irard  j  he  appeared  in  a  great  hurry,  and  passed  on. 
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Smyth  aflcrwarcls  toIJ  the  deponent  he  bad  made  the  oommanicatkm  to  the  Spanish  Mi- 
nister when  they  were  playing  at  backgammon,  and  that  the  minister  did  not  seem  to 
notice  it. 

The  dei^onent  further  satth,  that  there  was  a  gxeni  intimacy  between  Mr.  Smjdi  ind 
Governor  Blount.     And  further  the  deponent  saith  not 

£.  B.  HOPKINS. 

(PQ) 
The  deposition  of  Doctor  Charles  Buxton,  aged  twenty-seven  years  or  upwards,  taken  beibn 
the  Committee  of  the  Hou!*e  of  Representatives  appointed  to  prepare  and  report  Articles 
of  Impeachment  against  William  Blount,  a  Senator  of  the  United  States,  impeached  hf 
the  said  House  of  High  Crimes  and  Misdemeanours,  on  the  twentieth  day  of  Jul7,<MM 
thousand  seven  hundred  and  ninety  seven. 

Doctor  Craelbs  Buztoh  being  sworn  on  the  Holy  Evangelists  of  Almighty  God,  do& 
depose  and  say  : 

That  Dr.  Romayne  has  mentioned  to  him  that  he  had  expectations  of  acquiring  bale 
quantities  of  land  in  the  western  or  southern  oomitry,  and  that  he  (this  deponent)  should 
have  an  advantageous  appointment;  that  he  was  advised  by  the  Doctor  to  postpone  these* 
coptance  of  a  commission  in  the  New  York  Militia,  as  his  removal  from  that  State,  if  i» 
pinn  went  into  effect,  would  put  it  out  of  his  power  to  discharge  its  duties :  this  was  in  the 
beginning  of  May. 

That  he  had  read  a  letter  to  Doctor  Romayne,  he  thinks  from  Sir  William  Pulteoej,  is 
which  Mr.  Liston  is  mentioned,  and  the  Doctor  advised  to  consult  with  him,  as  the  nsmeof 
a  minister  would  have  more  weight  in  England  than,  that  of  an  individual 

On  his  asking  the  Drx^tor  whether  he  intended  to  go  to  Philadelphia  to  see  Mr.  ListOD,h« 
replied,  that  he  did  not,  as  he  had  received  an  answer  to  his  letter  to  him. 

About  the  fifteenth  of  May  the  Doctor  informed  this  deponent  that  be  had  relinquished 
his  intention  of  going  to  England,  as  the  plan  was  laid  aside. 

That  he  was  never  informed  what  tlie  plan  alluded  to  was,  but  always  supposed  it  fobs 
no  more  tlian  one  for  the  acquirement  and  settlement  of  back  lands,  and  thit  the  Doctori 
trip  to  Europe  was  to  obtain  the  aid  of  some  moneyed  men. 

CHARLES  BUXTON. 

(RS) 

John  Franklin,  Esquire,  of  Luzerne  County,  in  the  State  of  Pennsylvania,  a  Member  of  tks 
House  of  Representatives  of  the  said  State,  being  duly  sworn  by  Hilary  Baker,  Esqoin^ 
Mayor  of  the  City  of  Philadelphin,  before  the  Committee  of  the  House  of  Bepresenti' 
tivps,  on  the  second  day  of  September,  in  the  year  of  our  Lord  one  thousand  seren  hun- 
dred and  ninety  seven,  dcposeth  as  follows: 

That  on  the  16th  of  Deceinl)er,  1790,  the  deponent  took  lodging  at  the  house  of  GeoffS 
Leshcr,  No.  94  North  Second  Street,  at  which  place  he  resided  until  April  26ih,  1797;  dot 
at  the  time  he  camo  to  the  city  a  certain  Captain  Chisholm,  and  about  twenty-two  Iniliani 
of  the  Cherokee  nation,  were  at  the  said  Lesher's;  had  taken  lodging,  &c.,  Captain  Clii^iols 
being  the  intt.'rpreier ;  that  there  were  two  others,  of  the  name  of  Carey  and  Roger?,  who, 
the  deponent  underrjtood,  were  interpreters  to  some  of  the  Indian  nations  then  in  the  city; 
that  Carey  and  Rogers  were  at  G.  Lesher's  part  of  the  time  during  the  winter,  but  not« 
constant  as  Cliisholm  ;  that  alxMit  the  lirne  the  Chcrokees  were  preparinir  to  return  to  their 
native  country,  the  dej>oneMt  often  heard  the  said  Chisholm  complain  that  the  Indian?  hid 
been  ililreatetl ;  that  the  Secretary  of  State  had  not  supplied  them  with  cash,  and  other  Dfr 
cesj>aries  sufTicieni  lor  their  jourr)ey;  that  the  Indians,  as  Chisholm  said,  were  dissatisfied; 
that  it  would  not  \ye  strange  if  ilipy  commenced  hostilities  on  the  Aniprican  frontiers  a*  soon i» 
they  returned;  that  he  o(\en  heard  Chisholm  say  that  he  should  not  return  with  the  In«li«nii 
the  reason  he  gave  was,  that  he,  Chisholm,  as  well  as  the  Indians,  had  been  ill-trwiteil,  thet 
they  had  riot  been  well  rewarded  for  their  service  and  trouble.  The  deponent  further  n^ 
collects,  that  after  the  Indians  had  returned, or  had  been  some  time  gone  from  the  city,  there 
was  a  report  in  the  city,  that  some  white  people  on  the  western  frontiers  had  been  killeJ  bf 
Indians;  that  he  heard  the  said  Chisholm  say,  that  it  was  not  anything  more  than  he  ex* 
j>ected. 

The  deponent  further  saith,  that  during  the  winter  and  spring  of  the  year,  he  heard  Chi^ 
holm  sundry  times  speak  of  the  reduction  of  the  Floridns  for  the  British ;  that  in  the  mocth 
of  March,  or  the  beginning  of  April,  Chisholm  talked  of  going  to  England;  that  he  bail  en» 
gaged  a  passage  in  a  ship  bound  to  Hamburgh  (ns  near  as  the  deponent  recollects);  thatt 
Mr.  Huetter,  of  Northampton  county,  in  Pennsylvania,  was  going  passenger  in  the  same 
ship;  that  a  short  time  before  the  ship  sailed  the  said  Chisholm  came  into  a  chamber  wbfte 
the  deponent  then  was,  without  any  company, and  informed  the  deponent  that  he  \*iis  really 
going  to  England  to  obtain  liberty  from  the  British  Court  (or  words  to  that  effect),  to  nk* 
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the  Floridas  for  the  British.  Chisholm  said  that  it  was  easiljr  eflected ;  that  the  Floridas  were 
thinly  inhabited;  that  ho  couid  raise  an  army  of  more  than  two  thousand  in  the  Tennessee 
eountrr,  and  as  great,  or  a  larger  number  of  Indians  of  the  Gierokee  nation  to  carrj  the  plan 
inio  execution.  The  deponent,  snmlry  times,  heard  Chisholm  mention  about  bein^  in  com- 
pany with  Governor  Blount  During  the  winter,  the  deponent  understood  by  Chiitliolm, 
that  GoTernoT  Blount  was  concerned  in  die  plan^  Tbe  deponent  hns  also  heard  Chisholm 
•peak  of  beinK  in  company  with  the  British  Minister,  but  does  not  recollect  hearing  any 
mention  made  by  Chisholm  of  any  particular  busuness  he  was  doing  or  transacting  with  the 
Briti!«h  Minister. 

The  deponent  further  saith,  that  as  Chisholm  appeared  to  be  something  talkative,  he 
Karoeiy  charged  his  memory  with  Chisholm 's  convcr^tation  or  plan,  until  sonw  time  near 
idle  clo^e  of  July  last  tlie  deponent  reail  in  Porcupines  Gazette,  a  copy  of  a  letter  said  to  be 
froin  Governor  Blount  to  Carey,  in  which  Hie  name  of  Carey,  Chisholm,  and  Rogers  were 
mentioviefL  After  reading  this  letter  the  deponent  well  recollected  the  conversation  of 
Cbia>)iolin,  and  the  plan  he  had  talked  of,  viz :  the  reduction  of  the  Fioridas.  Tlie  deponent 
thinks  that  Chisholm  at  the  same  time  made  mention  of  the  reduction  of  Louisiana,  or  some 
other  part  of  the  Spanish  dominions  west  of  the  Mississippi,  but  does  not  recollect  anything 
ki  particular  on  the  last-mentioned  subject. 

Ttie  deponent  don  not  recollect  the  Christian  names  of  either  Carey,  Rogersi,  or  Qiisholm. 
And  further  the  deponent  saith  not. 

JOHN  FRANKLIN. 
Sworn  to  and  subscribed  the  day  and  year  aforesaid  before  me,  Hilabt  Bai 


(TU  No.  1.) 

liiiation  of  James  Carey  in  presence  of  Benjamin  Hawkins,  Col.  Henly,  Mr.  Dins- 
moor,  and  Lieutenant  Wright,  on  the  intercepted  letter. 

QafffHrn  I.  How  came  you  in  possession  of  the  letter  from  William  Blount,  addressed  to 
you?     Narrate  the  whole. 

Jhmeer  \tt.  Major  James  Grant,  about  the  twentieth  May,  being  at  the  public  store,  in- 
Jbrmed  me  he  had  a  letter  for  me  from  my  friend  Governor  Blount,  and  he  would  deliver  it 
to  me.  We  went  down  to  the  Creek  side ;  he  then  delivered  the  letter,  and  when  I  read  it 
I  was  uneasy,  the  hand  was  dillicult  to  reail ;  he  said  he  would  help  me,  and  did  so.  I 
must  remark,  that  in  putting  me  ri^bt,  he  did  so  without  reading  aAer  me,  which  surprised 
me,  as  I  knew  thereby  he  knew  the  contents. 

Q  2d,  ''Among  other  things  I  wished  to  have  seen  you  a1x)ut,  was  the  business  that 
Giptain  Chisholm  mentioned  to  the  British  Minister  last  winter,  at  Philadelphia."  What 
Was  this  business?     It  appears,  by  the  manner  this  is  written,  you  have  a  knowlelge  of  it. 

df.  2d.  Captain  Chisholm  did  ibr  a  while  live  with  me  in  Phila<lelphia,  but  changed  his 
lodgings;  I  was,  after  this  invited  liy  Colonel  Mentges  to  dine  with  him,  and  to  tnke  two 
Indians  with  me,  which  I  did,  Col.  Watw  and  Lauglcy.  After  dinner,  we  walked  towards 
Sdiiiylkill,  and  were  overtaken  on  the  street  by  Cnptuiii  Chisholm, in  n  coach;  heinvite<l  us 
10  ri»le  witli  him;  Col.  Mentpos  objected;  but  at  length  Ixring  prevailed  on,  we  got  into  the 
coarh, and  rode  on  to  ik'huylkiil,  and  turned  round  to  a  tavern;  there  we  drank  a  little 
wine.  On  the  return,  Mr.  Chisholm  pressed  us  again  to  go  in  the  coach ;  we  alidid,  except 
Col.  Mentges,  who  positively  refusefl. 

As  we  were  ^irtg  in  the  coach,  Chisholm  said  he  had  been  injured  by  the  United  States, 
and  now  he  rould  have  sat  i«  fact  ion  ;  if  they  would  go  with  him,  he  would  show  tliem  at 
his  lodgings  a  paper  from  the  Minister  of  Great  Britain.  Upon  our  arrival  there,  he  opened 
a  bnx,  and  took  out  four  or  five  sheets  of  gilt  letter  paper,  close  and  well  written,  which,  ho 
said,  wa«  frrwn  the  British  Minister  he  received  it.  Dick  Brown  and  John  Walker  were 
there.  Chi^tliolm  proposr><l  that  wc  should  go  to  the  mini>tcr'8;  Caroy  refu*ed,  and  said  the 
others  might  go;  Watts  refusetl,  and  said  he  came  to  do  bufiness  with  the  President  of  the 
Unired  States,  and  not  with  the  Britisli — if  his  interpreter  refuse<l  to  go,  he  would  not  go. 

The  paper  was  read,  and  it  appearetl  to  be  a  plan  for  the  reduction  of  die  Fioridas.  This 
was  to  be  s^ni  to  Knglsnd,  and  the  return  from  the  minister,  if  it  arrive*!  at  Philadelphia, 
wa.«  to  he  sent  to  Knoxville  to  Ca[>tHin  Chisholm,  or,  if  he  was  not  there,  to  Ig.  Chi^holm; 
that  if  the  packet  arrive<l  to  the  southward,  it  was  to  be  sent  up  to  the  Cherokoes  to  Ca|>- 
taia  Chi^liolm,  and  if  he  should  be  absent  it  was  to  lie  delivered  to  John  Rogers.  The 
paper  was  not  signed,  but  there  were  the  names  of  John  Piichlin,  John  Rofxers  in  it;  that 
be  (Carey)  s|K>ke  to  Pitch lin  binco  alx)ut  it,  and  he  said  he  had  not  heard  anydiing  about  it, 
and  Rogers  said  it  was  not  worth  minding  Chisholm. 

Q.3d.  »*!  believe  the  plan  then  talke<l  of  will  be  attempted  this  fall."  What  was  the 
plan  then  talked  of;  it  appears  to  be  the  same  as  mentioned  in  the  first  question  1 

Q  Atk.  '*If  the  Indians  act  their  part,  I  have  no  iloubt  it  will  succeed."  What  part  was 
the  Indians  to  act? 

-1  4th.  I  cannot  answer;  but  on  the  road  I  conjectured  that  it  was  to  get  the  Indians  to 
help  the  British,  and  I  tailced  with  Watts  and  Brown  about  it,  and  told  them  as  much. 
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Watts  said  Cbisholm  need  not  come  into  his  nation  with  sudi  talks,  he  would  ix)t  take  dwm* 
Carey  said  we  lost  enough  already  without  meddling  in  such  thinx^.  Chisholm  tried  logei 
Brown,  who  is  his  brother  in-law,  to  go  with  him  to  England, but  Watts  dissuaded  him,  sod 
he  declined  it  Perhaps  George  Colljert  can  give  some  information;  he  was  with  us^ud 
heard  us  talk  the  matter  over  on  the  road. 

Q.  tth.  **  You  are,  however,  to  understand  that  it  is  not  quite  certain  the  plan  will  be  §!■ 
tempted,  yet  you  will  do  well  to  keep  things  in  a  proper  train  for  action,  in  case  it  sbould 
be  attempted;  and  to  do  so  will  require  all  your  management." 

This  paragraph  shows  that  you  have  knowledge  of  the  plan,  and  are  to  keep  thiop  ia 
proper  train  for  action,  and  that  much  reliance  is  had  upon  your  management? 

j3.  0th.  **  Answered  that  this  subject  had  never  been  understood  by  him." 

Q.  Qth.  **  You  are  advised  to  send  for  Rogers,  and  to  speak  to  him  yourself  respecting  ths 
state  and  prospect  of  things." 

This  implies  a  certainty  of  your  knowledge  of  the  plan,  and  evidences  a  confidcnoe  in 
your  co-operation? — I  have  no  knowledge  of  this. 

Q.  1th.  "■  In  short,  you  understand  tlie  subject,  and  must  give  out  the  proper  talks,  to  keep 
up  my  consequence  with  the  Creeks  and  Chcrokees." 

In  this  paragraph  you  understand  the  subject,  and  are  relied  on  to  keep  up  the  ooni^ 
quence  of  the  writer  among  the  Creeks  and  Cherokees? 

^.  1th.  Governor  Blount  requested  me,  before  he  left  Knoxville,  to  keep  up  his  nuns 
among  the  Indians,  and  not  let  tliem  forget  him. — After  you  saw  Chisholm's  oommimia- 
tion,  (lid  you  see  Governor  Blount,  and  have  any  conversation  on  the  subject  with  bim? 
Yes,  I  viaited  the  Governor,  and  after  some  conversation,  I  asked  him  if  he  knew  whit 
Chisholm  was  alx>ut.  He  started  up  his  head  quickly,  and  answered,  **No,  what  do  joa 
mean?  damn  the  fellow,  I  do  not  know  where  he  is;  do  you  know  anytliing  about  hitn!" 
I  informed  him  of  the  paper;  he  asked  if  it  Was  signed;  I  told  him,  no;  he  then  ssiil, '^ft 
is  not  worth  minding  him,  he  is  such  sort  of  fellow;  say  nothing  about  what  you  have  seen.' 

Did  Grant  deliver  you  any  message  from  Mr.  Blount? — Yes,  he  advised  with  me  tboot 
getting  the  letter  to  Rogers;  told  me  to  seal  it  or  send  for  him,  whichever  I  thought  bett.  I 
replied,  I  would  study  upon  it 

After  the  discovery  of  the  letter,  did  any  other  person  apply  to  you  about  the  discoverr?— 
Tes,  Col.  John  M'Clellan  came  and  asked  me  to  walk,  and  inquired  after  it,  and  how  it  wai 
got.  I  told  him  it  was  true  it  was  got;  he  inquire<l  after  the  cover;  that,  I  told  him,wti 
safe.     He  said,  the  discovery  was  a  terrible  affair ;  you  ought  to  have  desirc^ed  it 

Charles  iVrClung,  Gen.  White,  John  and  Samuel  M'Clellan  came  here,  probably  on  tbe 
same  subject;  but  Lieutenant  Wright  had  enjoined  it  on  me  to  hold  fk)  convenaition  with  sof 
one,  but  in  his  presence.  This  I  obeyed,  and  told  M'Clellan  of  this  order;  tliat  I  was  fiiwi 
to  see  my  friends,  but  could  have  no  private  conversation  with  them.  I  was  onlered  either 
to  go  over  the  river  while  they  stayed,  or  be  confined  to  the  garrison ;  I  obeyed,  and  went 
over  the  river. 

What  did  you  understand  about  the  offer  of  whisky  to  Watts  from  Governor  Blwintt— Ths 
Quakers  ha<l  spoken  to  Watts  agati)!<t  drinking  whisky  and  he  disliked  it,  and  complained  of 
it  to  the  Secretary  of  War.  The  Secretary  replied,  this  now  <lepend6<l  with  G>lonel  Haw- 
kins ;  that  afterwards  we  were  at  Governor  Blount*s,  and  Watts  mentioned  the  subject  io 
him,  in  style  of  cotnplaint  Blount  laughe<I,  and  said,  ^  Never  mind  it ;  when  I  come  lo 
Knoxville,  I  will  give  you  two  kegs  of  whisky." 

Received  the  3d  August,  1797. 

JAMES  M'HENRY. 

(TU  No.  2.) 

TeaUo,  8/A  /ic/y,  1797. 
Deposition  of  James  Carey,  taken  by  the  Honourable  John  M'Nairy,  Judge  of  the  District  of 
Tennessee,  in  presence  of  David  Henly,  Benjamin  Hawkins,  Silas  Dinsmoor,  and  Jamei 
Byers. 

Omitted^  as  being  a  mere  repetition  of  TU  No.  1. 

(TU  No.  3.) 

TelKro.  Sth  Jyly,  1797. 
Deposition  of  William  L.  Lovely,  taken  by  the  Honoumble  John   M*Nair}',  Judge  of  ths 

District  of  Tennessee,  in  presence  of  David  Henly,  Benjamin  Hawkins,  Silas  Dinsnioor, 

and  Jumes  Byers. 

Thk  deponent  being  duly  sworn  to  make  true  answers  to  such  questions  as  should  be  (Wt 
to  him,  relative  to  a  lener  signed  ^*  William  Blount,"  and  dated  "  Colonel  King's  Iron  Works, 
April  21st,  1797,"  deposed  as  follows: 

Question  1.  Do  you  know  anything  relative  to  the  letter  from  Governor  Blount  to  Jamei 
Carey? 
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Yes.  Carey  showed  me  the  letter  before  he  delivered  it  up,  and  seemed  on- 
r  about  iL  I  read  it,  and  told  him  be  knew  his  own  duty.  I  believe  I  pointed  out  to 
I  the  nature  of  the  oath,  and  said  such  a  letter  in  his  hands  was  attended  with  danger* 
eonaequences.  I  knew  the  handwriting  to  be  that  of  Governor  Blount,  and  was  much 
vised  to  see  siKh  a  letter.  I  had  a  great  regard  for  the  man,  and  thought  to  myself  I 
lid  not,  for  a  large  sum,  that  ho  should  have  so  committed  himself. 
iagwtiam  2.  Have  you  any  knowledge  of  the  plan  mentioned  in  the  letter  ? 
bmerr.  No  other  than  what  I  had  from  Carey  himself.  He  mentioned,  before  he  re- 
'ed  this,  upon  his  return  from  Philadelphia,  that  Chisholm  had  been  with  the  British 
lisiier,  while  in  Philadelphia,  on  a  plan  for  the  reduction  of  the  Floridas,  and  wanted  to 
the  co-operatioD  of  the  Indians. 

W.  L.  LOVELY. 
m  before  me,  the  8th  day  of  July,  1797, 

Joui  M'NAimT,  Judge  of  the  District  of  Tennessee. 

(TUNo.4.) 

»  deposition  of  James  Carey,  taken  on  the  twenty-ninth  day  of  September,  in  the  year  of 
or  Lord  one  thousand  seven  hundred  and  ninety-seven,  at  Germantown,  in  the  State 
f  Pennsylvania,  before  the  Committee  of  the  House  of  Representatives  of  the  United 
CMes,  appointed  to  prepare  and  report  Articles  of  Impeachment  against  William  Blount, 
be  said  James  Carey  having  been  first  sworn,  in  due  form  of  law,  by  John  Huston, 
Saquire,  one  of  the  Justices  of  the  Peace  of  the  County  of  Philadelphia. 

AX  interpreter  for  the  United  States  to  the  Cherokee  nation  of  Indians,  and  assistant  at 
Pliblic  Store  established  at  the  Tellico  Blockhouse,  and  I  reside  there  at  present.  For 
m  offices  I  receive  the  annual  salary  of  three  hundred  dollars,  besides  my  board,  from 
^vemment  of  the  United  States. 

isttended  the  Cherokees  on  their  visit  to  Philadelphia  last  winter,  and  one  day,  about 
lut  of  December  or  the  beginning  of  January,  was  invited,  with  two  of  the  chiefs, 
in  Watts  and  John  Langlcy,  to  dine  with  Colonel  Mentges.  AAer  dinner.  Colonel  Ment* 
proposed  to  us  to  take  a  walk  to' the  Schuylkill;  Captain  Chisholm  overtook  us  in  a 
di,  and  invited  us  to  ride  with  him,  which  invitation  we  accepted,  after  a  little  hesita- 
L  We  stopped  at  a  tavern  in  the  neighbourhood  of  the  city,  and,  afler  taking  some  wine, 
all  letnmed  in  the  carriage  with  Chisholm,  except  Colonel  Mentges,  who  preferred  walk* 
'.  After  Colonel  Mentges  had  left  us,  and  on  our  way  home,  Chisholm  began  a  conversa- 
1  with  me,  which,  at  his  request,  I  repeated  to  the  Indians  who  were  with  us.  He  said 
it  he  had  great  power  in  his  hands,  that  he  was  going  to  England,  and  should  return  and 
e  the  Floridas.  As  I  knew  him  to  be  a  rattling,  lx>asting  kind  of  man,  I  laughed  at  him, 
i  did  not  much  regard  what  he  said.  He  then  told  me,  if  I  would  not  bcMievc  him  he 
mid  show  it  to  me  in  writing.  Accordingly,  when  we  returned  to  our  lodgings,  he  took 
:  of  his  trunk  four,  or  five,  or  six  sheets  of  gilt  paper,  the  whole  of  which  was  filled  with 
rriting  in  a  very  pretty  hand;  this,  he  said,  he  had  received  from  the  British  Minister, 
i  read  to  me  with  such  mpi<Uty  that  I  could  not  distinctly  understand  it.  It  had  neither 
nature,  direction,  nor  address,  but  purported  to  bo  a  plan  for  the  reduction  of  the  Floridns 
a  British  and  Indian  force,  of  which,  however,  I  do  not  recollect  the  particulars.  It  did 
:  specify  the  number  of  men  or  ships  that  were  to  be  engaged  in  the  expedition;  Gro- 
mor  Blount's  name  was  nowhere  mentioned  in  it,  nor  did  it  contain  the  names  of  any  other 
nons  as  fjarties  or  associates  in  the  project,  or  who  were  to  be  desired  to  join  in  it ;  nor 
I  remember  that  it  propose  at  ail  to  engage  any  ciii/ens  of  the  United  Slates  in  the  en- 
pri*e,  or  to  raise  any  force  for  the  purpose  within  the  United  States.  Chisholm  was 
led  "captain*"  in  the  paper,  and  was  to  go  to  England  to  the  British  Ministry  with  it,  or, 
be  di<l  not  go  himself,  the  paper  was  to  be  sent  there,  and  the  answer  returned  to  the 
itif4i  Minister  at  Philadelphia.  If  Chisholm  should  not  be  in  Philadelphia  when  the 
iver  was  received,  it  was  to  be  forwarded  by  land  to  Knoxville  to  him,  or,  in  his  ab* 
ice,  to  his  son  Ig  Chisholm,  who  was  to  send  it  to  the  Cherokee  nation  to  his  father;  or, 
his  father  should  not  ]ye  there,  to  deliver  it  to  John  Rogers.  If  the  answer  should  be  sent 
tnd  by  the  Floridas,  it  was,  in  like  manner,  to  be  forwarded  to  the  Cherokee  country  to 
ptain  Chisholm,  or,  in  his  absence,  to  John  Rogers.  This  arrangement  was  contained  in 
i  paper.  Chisljolm  himself  said  that  he  was  going  to  f-ngland  to  get  everything  in  pro- 
ration, and  to  procure  from  the  ministry  men  and  a  naval  armament ;  that  the  expedition 
M  lo  come  otU  in  a  large  privateer;  that  he  was  to  come  out  in  her,  and  to  have  the 
nmand  of  the  enterprise ;  and  that  on  their  arrival  in  the  Floridas  he  was  to  obtain  the 
tflnnce  of  the  Indians,  and  then  attack  the  Spanish.  After  Chisholm  had  read  his  paper, 
d  finiih«?fl  his  story,  I  continued  to  laugh  at  him,  and  to  express  my  incredulity  ;  where- 
on he  said,  if  still  I  would  not  believe  him,  I  should  go  with  him  to  the  British  Minister 
»  next  morniog  and  take  the  Indians  with  me.  I  told  him  I  had  no  business  with  the 
tith  ^iioister,  uid  declined  going,  and  so  also  did  the  Indians. 
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Two  or  three  days  aAerwards,  at  the  request  of  the  widow  of  the  Hanging  Maw,  I  vent 
to  Governor  Blount's  lodgings  to  ask  him  for  some  money  that  he  owed  her.  I  ibuDdbiia 
engaged  in  writing,  and  alone.  On  my  entrance,  he  said  to  roe,  ^  Carey,  what  in  the  devil 
in  becx>me  of  Chieholm  ;  damn  the  fellow,  where  is  he  f*  I  replied  that  he  had  dunged 
his  lodgings.  Being  thus  reminded  of  Chisholm,  I  concluded  to  tell  Governor  Blount  wbit 
I  had  heard  and  seen.  I  said  to  him,  therefore,  **  Governor,  do  you  know  what  this  buiiiKM 
is  that  Chiifholm  is  upon  ?*'  He  instantly  raised  his  head  eagerly  from  the  paper  on  wbich 
he  was  writing,  and  looking  at  me,  said,  **  No,  no;  what  do  you  mean  Carey?*'  I  then  told 
him  of  my  conversation  with  Chisholm,  and  of  what  Chisholm  had  shown  me.  Wheal 
mentioned  the  writing  I  had  seen,  he  again  raised  his  head  suddenly,  and  looking  at  me  ai 
before,  asked  me  eagerly  whether  tliat  writing  was  signed  1  I  told  him  it  was  not;  and  thea 
he  said,  '*  Pooli,  pooh,  Carey,  you  know  what  a  windy,  blasty  fellow  Chisholm  is,  and  itii 
not  worth  while  to  take  any  more  notice  of  it,  or  say  anything  about  it." 

I  had  at  no  time,  before  or  afterwards,  any  other  communication  of  any  kind  with  Go- 
vernor Blount,  relative  to  ilii:>  subject  or  any  other  political  plan  or  scheme,  until  I  rcceired 
from  him  the  letter  dated  at  Colonel  King's  Iron  Works,  April  21,  1797,  except  that  once,  in 
the  Ciry  of  Philadelphia,  lust  winter,  he  advised  me  not  to  be  present  at  the  running  of  the 
line,  nor  to  have  anything  to  do  with  it,  as  he  said  it  would  be  a  troublesome  buaiiiess,  and 
might  ocoask}n  the  Indians  to  reflect  on  mo. 

In  a  short  time  aAer  these  occurrences  1  leA  the  City  of  Philadelphia  with  the  IixIiaiML 
At  Tellico  I  mentioned,  without  reserve,  to  Mr.  Byers  and  other  gentlemen  there,  what  Cbi^ 
holm  had  said  to  me  and  shown  to  me;  they  all  seemed  to  treat  the  thing  very  lightJj.sBd 
to  consider  Chisholm  and  his  communications  as  equally  unworthy  of  attention.  1  nieo* 
tioned  them  also  to  John  Rogers,  told  him  how  he  was  mentioned  in  tlie  paper  and  aiksd 
him  if  he  knew  anything  about  it;  he  said  he  did  not,  and  that  such  a  fellow  as  Chisbolia 
was  not  worth  minding. 

After  my  return  to  Tellico,  on  or  about  the  20th  of  May,  I  was  told  that  James  Giist 
commonly  called  Major  Grant,  wanted  to  see  me.  When  I  met  him,  he  told  me  he  had  a 
letter  for  me  which  he  wished  to  deliver  to  me  when  we  were  by  ourselves.  We  walked 
away  together  to  some  distance,  and  he  then  said  he  had  a  letter  for  me  from  my  old  friend  J 
Governor  Blount  He  delivered  it  to  me,  and,  on  opening  it,  I  fbuntl,  within  the  sameoorer,  | 
two  letters,  one  for  John  Rogers, dated*"  Tennessee,  Sullivan  county,  April  *JI,  1797  (Oiloncl  t 
Kings  Iron  Works),"  the  other  for  me,  dated  "Colonel  King's  Iron  Works,  April 21,  1797,'' 
both  of  which  letters  are  now  in  the  fX)sses»ion  of  the  Committee.  Witliout  attending  to  tha 
direction,  I  first  opened  that  which  was  addressetl  to  Rogers,  and  read  down  one  side,  wbicli 
related  to  a  runaway  negro  fellow,  before  I  discovered  my  mistake.  I  tlieu  began  the  \ffUt 
which  was  directed  to  me.  Major  Grant  and  I  were  sitting  within  two  or  three  feetofeadi 
other.  I  read  loud  enough  to  be  heard  by  him  ;  and,  as  I  was  sometimes  at  a  loss  to  niake 
out  a  word,  being  ajKXjr  scholar,  he  told  me  what  it  was,  and  explained  to  me  and  corrected 
me  whenever  I  blundered  us  I  went  on.  When  I  had  finis^hcd  reading  it.  he  said  to  m^ 
*'  Now,  Carey,  you  must  be  very  careful,  as  your  friend  Governor  Blount  puts  great  ronfr 
dence  in  you ;  you  must  observe  what  he  teil^you,  that  when  you  have  read  the  Icuer  twooi 
three  times  yuu  are  to  burn  it."  He  then  a>ked  me  what  I  intended  to  do;  whetlurr  I 
"Would  send  the  letter  to  Rogers,  or  send  for  R^jgers  to  come  to  me.  I  told  him  I  did  not 
know;  perhaps  I  might  write  to  Rogers,  and,  if  I  did,  I  wouhl  let  him  know.  He  wiid  thai 
people  thereabouts  thouuht  it  was  all  over  with  Governor  Blount,  but  he  would  ri*e  y<fi; 
that  if  his  plan  should  take  place,  it  would  be  a  great  thing  for  the  friends  of  the  l>u:iiiV>s 
and  for  the  country  ;  that  Governor  Blount  would  entrust  nobody  with  the  care  of  the  Ifiirt 
but  him,  and  thai  he  had  come  to  Teliioo  on  j)urpo.-*e  to  deliver  it  to  me ;  that  I  ^hlluld  re- 
ceive another  letter  from  Governor  Biount,  and  ilini  he.  Major  Gnmt,  would  come  down 
again  to  see  me  on  the  subject.  I  then  told  him  that  I  could  not  tarry  there  any  longer,  li 
1  was  wanted  at  the  store.  As  we  returned,  ho  repeated  to  me  that  1  should  lie  (rareiul, 
that  the  business  wns  of  great  consequence,  that  it  would  be  of  much  service  to  his  frirtMfcj 
and  that  (n)vernor  Blount  placed  great  con fiiience  in  me.     He  then  returned  to  Ku<^xviile. 

I  kept  the  lelter,  but  did  not  know  what  to  do  w^iili  it  or  think  about  it.  I  had,  a  few  days 
before,  l)een  sworn  by  Mr.  DitiS!!ioor  to  execute  my  appointments  with  fidelity  to  llie  Unifi^ 
Stales;  and  I  was  much  end)tirrussed  between  my  regard  for  Governor  Blount  and  uliiii 
niij:lit  possibly  be  my  duty  with  res|>ect  to  the  letter.  1  consultetl  Major  Lewisi  Lovely,  who 
is  c|(>rk  at  the  store,  and  bliowcd  him  the  letter.  He  told  inc  he  did  not  know  what  loaJ* 
vise,  but  that  I  should  consider  my  oiith.  1  t<K»k  occasion,  a  few  days  afterwards,  whwl 
was  alone  with  Mr.  Byers,  to  tell  him  that  I  had  a  strange  letter  in  my  |)os.session,  which  I 
did  not  know  wliai  to  do  about.  He  asked  me  who  it  whs  from.  I  told  him.  and  promised 
to  show  it  to  him  the  next  morning,  which  I  did  accordingly;  and,  on  his  assurance  that  it 
was  of  importance  to  the  public  that  it  .should  be  discloseit,  1  gave  it  to  him. 

After  Byers  had  brought  the  letter  to  Philadelphia,  Major  Gmnt  came  again  to  Tellko:  I 
was  planting  corn  on  the  other  side  of  the  river;  he  and  Lieutenant  Davidson  cameow» 
me.    iMajor  Craut  took  a  newspaper  out  of  his  i.ocket,  read  it  for  me,  and  ;;ave  it  to  me.  b 
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Suned  something  aboat  Doublebead's  having  been  at  Philadelphia  with  General  Knox, 
obtaining  a  greater  annuity  for  the  Indian  country  than  had  before  been  stipulated. 
jdaon  and  Grant  entered  into  an  argument  about  it ;  and  then  we  returned  towards  the 
khoiise,whiiber  I  InTiied  them  to  take  a  drink.  They  pursued  the  horsepath,  and  I 
It  on  the  footpath  at  some  distance  from  them.  In  a  little  while  I  was  met  by  a  soldier, 
t  add  there  was  an  express  come  to  the  Blockhouse  for  Lieutenant  Davidson  and  me, 
then  passed  on  to  inform  Davidson.  A  little  further  on  I  met  another  soldier,  with  a 
V  for  Lieutenant  Davidson,  which  was  delivered  to  him  as  soon  as  he  came  up ;  and 
lien  told  us  that  Lieutenant  Wright  had  come  to  the  garrison.  We  crossed  the  river, 
the  two  lienienants  entered  into  discourse  together,  and  walked  away  by  themselves. 
at  then  said  to  me,  he  believed  he  knew  what  all  that  bustle  was  about ;  that  he  had 
«t  Knoxville  that  he  was  goinK  into  the  Indian  country,  and  he  supposed  Wright  had 
e  to  stop  hinn.  He  said,  also,  that  there  was  a  great  stir  at  Knoxville  about  something, 
he  could  not  make  out  what  Ue  asked  me  what  I  had  done  with  the  letter  from  Go- 
lor  BlounL  I  said  it  was  gone,  but  did  not  tell  him  where,  nor  did  he  pursue  the  ques- 
fnrther,  but  I  thought  looked  very  cool  upon  me.  The  officers  KX>n  returned,  and  Lieu- 
uit  Wright  continued  with  me  and  Major  Grant;  and  I  aAerwards  understood  that  his 
ineae  at  Tellioo  was  to  follow  Major  Grant,  and  prevent  him  from  having  any  private  in- 
ourse  with  me.     Grant,  immediately  afler  taking  a  drink,  leA  us,  and  returned  to  Knox- 

k.  few  flays  aflerwards  a  G>lonel  John  M'Clellan,  of  Knoxville,  came  to  Tellico,  and 
ad  me  out,  and  asked  me  if  I  had  not  received  a  letter  from  Governor  Blount.  I  said  I 
L  He  aske<l  me  what  were  the  contents,  and  said  there  was  a  terrible  to^lo  about  it  at 
MiTiUe,  ami  tJiat  it  was  reported  that  Byers  had  got  it  from  me  when  I  was  drunk.  I 
i  him  it  was  true  that  Byers  had  got  it.  He  repeated  his  question  about  the  contents.  I 
i  him  I  could  not  recollect  them  all.     He  said  it  was  a  damned  thing  that  I  had  let  it  go. 

then  asked  me  if  the  cover  was  gone ;  I  said,  I  believed  not  He  then  observed,  that 
■q>po*ed  the  letter  was  about  something  relative  to  Florida.  I  rei)lied,  I  supposed  it 
^  He  said,  he  imagined  it  was  to  the  same  purpose  as  one  which  he  had  himself  re- 
ved  from  Governor  Blount ;  but  that,  by  God,  tliey  should  not  get  that  from  him ;  that  he 
■  determined  to  support  Governor  Bk)unt,  and  so  were  many  others  in  that  country. 
tome  days  afterwards,  Charles  M'Clun,  General  White,  Willie  Blount  and  Colonel 
Clelfaui'»  brother  came  also  to  Tellico  along  with  the  Colonel ;  but  I  was  desired  by 
■tenant  Wright  not  tn  hold  conversation  with  any  of  them,  except  in  his  presence.  I 
k,  therefore,  an  early  opportunity  to  mention  to  Colonel  M'Clellan  that  I  was  glad  to  see 

friends,  but  that  I  was  not  permitted  to  have  any  private  discourse  with  them.     Al\er 
ids,  they  wanted  me  to  go  over  the  river  with  them  to  got  fruit;  but  I  <leclineil,  telling 
m  that  I  would  go  over  and  send  them  some  by  the  Indians,  but  tliat  I  coul<l  not  go  with 
m. 

fbe  letter  for  Jolm  Rogers,  which  was  inclosed  in  the  same  cover  with  that  I  received 
B  GoverrK>r  Blount,  I  delivered  to  Col.  Hawkins. 

'.  never  received  the  letter  which  is  now  produced  to  me,  signed  "William  Blount,"  dated 
pril  24,  17*J7,'*  and  in  tlie  handwriting  of  Governor  Blount,  and  directed  to  "James 
Bey,  Tellico  Blockhouse-— —CoL  King." 

JAMES  CAREY. 

e  deposition  of  John  Rogers,  residing  among  the  Creek  Indians,  taken  at  Germantown.  in 
the  Slate  of  Pennsylvania,  on  the  twenty-ninth  day  of  b^optemlxr,  in  the  year  1797,  bi>fore 
he  Oxnmittee  of  the  House  of  Re[>rcsentativc8  of  the  United  States,  ap|Kjintcd  to  prefiare 
hiudcs  of  Impeachment  against  William  Blount;  at  which  time  and  place  the  said  John 
Bofcn  being  produced  bciure  the  Committee  and  duly  sworn  by  Juhn  Huston,  Esq ,  a 
rascioe  of  the  Peace  for  the  said  State,  the  following  passage  of  a  letter  addressed  to  him, 
ligned  by  the  said  William  Blount,  and  dated  Tenueasec,  Sullivan  county,  April  21st, 
1797,  was  read  to  him,  viz. 

*I  srpposB  you  know  that  Captain  Qiisholm  informed  me  of  yours  and  his  objects,  last 
oier,  at  Philadelpliia.  I  now  tell  you  that  I  am  induced  to  believe  that  plan  will. go  into 
Matioo;  and,  if  it  does,  it  will  be  attended  with  great  success.  You  will  do  well  to  keep 
ags  in  a  train ;  but  take  care  and  act  wisely.'  And  the  said  John  Rogers  Ix^ing  there- 
3D  required  to  declare  what  were  the  objects,  nature  and  particulars  of  the  plan  men- 
sad  in  this  letter,  and  what  he  knew  concerning  the  views  and  projects  of  the  said 
lliam  Bkmnt,  John  Chisholm,  and  others  connected  with  them,  he  answered  as  follows: 
*I  have  resided  for  many  yenrs  i)ast,  and  still  do  reside,  in  the  Creek  and  Cherokee  na- 
ns, hut  I  hold  no  o<&ce  or  employment  of  any  kind  under  the  government  of  the  United 
am^  When  some  chiefs  and  warriors  of  the  Creeks  came  to  Philadelphia,  last  winter, 
business  from  their  nation  with  the  President  of  the  United  States,  I  attended  them  as 
it  interpreter,  at  their  request,  and  not  at  the  iustanco  of  the  American  govcrumeut.   After 
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I  had  been  some  time  in  Philadelphia,  John  Cbiabolm,  oommonljr  called  Captain  Chiiliolm, 
a»ked  mc  what  I  should  think  of  a  voyage  to  England  ?     I  replied  that  I  should  not  think 
of  it  at  allf  it  having  always  been  my  determination  never  to  cross  the  sea  unless  bf  ooo- 
pulsion.     He  told  me  then  that  I  might  make  my  fortune  by  going  to  England.    I  aiked 
him  how?     He  answered  that  England  and  Spain  were  about  to  be  engaged  in  awtr 
against  each  other,  or  actually  were  so;  that  England  would  naturally  be  desirous  of  engi^ 
ing  the  southern  Indians  in  her  interest,  and  that  there  was  no  doubt  that,  by  oonducuof 
some  of  the  Creek  chiefs  to  that  country,  I  might  make  my  fortune.    I  replied  that  I  had  n 
wish  to  engage  in  any  such  enterprise,  and  would  not  go.     He  tlien  asked  me  whether  I 
would  not  prevail  on  some  of  the  chiefs  to  accompany  him  to  England?     Whidh  1  also  i»» 
fused  to  attempt ;  telling  him  tliat  he  was  a  fool,  and  that  I  did  not  choose  to  expose  myielf 
to  any  such  inconveniences  as  would  probably  result  from  an  interference  in  a  natter  of 
that  kind  with  the  Indians. 

**  He  said  no  more  to  me  at  that  time ;  hut  I  learnt,  soon  afterwards,  that  he  had  been 
speaking  on  the  same  subject  to  some  of  the  Ibdians,  whom  I  advised  to  have  nothing  to  do 
with  him,  observing  tliat  he  was  a  man  of  no  sense,  to  whom  no  attention  ought  to  be  pakL 

*'Sornc  days  afterwards  he  came  to  my  lodgings  and  had  some  con versatkm. with  me, 
which  ende<l  in  my  telling  him  that  I  disapproved  much  of  his  conduct,  and  desired  lo  hen 
no  more  of  his  projects. 

"*  Being  a  fthort  time  afterwards,  however,  at  his  lodgings,  I  saw  a  number  of  writings  on 
his  table,  which,  looking  hastily  over  a  part  of  them,  I  took  to  be  plans  of  propofitioBi 
to  be  made,  in  the  name  of  the  Indians,  to  die  British  government,  relative  to  tlie  sendini 
of  a  force  into  Florida.  I  paid,  however,  very  little  attention  to  them,  nor  did  he  read  then 
to  me,  or  explain  their  contents;  but  I  took  them  to  be  in  bis  handwriting.  Being  mtieh 
displeased  at  this,  and  other  parts  of  his  conduct,  I  left  the  room,  advising  him  to  take  out 
that  ho  did  not  get  hanged. 

^  He  made  no  secret  of  his  project,  which,  on  the  contrary,  he  talked  of  in  a  very  pifaGi 
manner;  but  he  never  mentioned  to  me  any  person  as  being  engaged  in  it  beside  himself, off 
did  he  ever,  in  my  hearing,  name  either  Governor  Blount  or  the  British  Minister.  His  pli^ 
acx>ording  to  his  own  account  of  it,  was  to  induce  the  British  government  to  send  a  force  into 
Florida  sufticient  to  garrison  Pensacola,  New  Orleans,  kc^  and  to  protect  the  country  againtf 
tlie  Spaniard.*,  after  the  people,  assisted  perhaps  by  the  Indians,  should  have  risen  agaioit 
them,  and  thrown  off  their  government  For  this  purpose  he  was  to  go  to  England;  sad 
he  wished  the  InHums,  and  other  persons  from  the  western  country,  to  aceompaiiy  him,  ia 
order,  as  I  understood  the  matter,  to  give  greater  weight  to  his  representations. 

"As  for  Governor  Blount,!  am  little  better  than  an  absolute  stranger  to  him,  never  bafiflf 
corro;«p(>n(lod  with  him  at  any  time,  nor  seen  him  till  I  came  to  Philadelphia,  last  winter. 
Even  then  I  saw  but  very  little  of  him,  nur  was  I  at  his  house  more  than  three  timi^;  oa 
ono  of  wliich  oci^iisions  lie  a^ked  me  if  I  knew  wliut  Chisholm  was  about?  I  replied  tlMl 
he  was  Joiterini^  about  the  town ;  or  son)ething  to  that  effect.  He  then  asked  me  if  I  bid 
heard  Cliir-holm  ^peak  of  going  to  England?  I  replied  that  I  had  He  a.«(ked  me  wiiat  I 
thon^lit  of  the  matter?  I  answered  that  I  considered  it  as  mere  idle  talk.  Governor  BkmDl, 
by  his  manner  of  answering,  seemed  to  be  of  the  same  opinion;  and  there  our  eonvemiioi 
ended-  This  was  the  only  mention  that  he  ever  made  to  nie  of  Chisholm  or  liis  plans^nflT 
did  any  correspond enee,  on  that  or  any  other  sul)ject,  ever  take  place  between  us.  I  sup- 
pose  that  the  plan  which  he  talks  of,  in  the  letter  addressed  to  me,  but  never  received,  wn 
this  planof  Chi.-*holnrs;  and  1  conjecture  that  he  was  induced  to  write  to  me,  in  that  ^lrain, 
and  on  such  a  subject,  by  some  misrepresentation  of  Chis^holni,  who  probably  told  him  tliati 
had  approved  the  project,  and  engaged  to  act  a  part  in  its  execution.  This,  however,  I  do  not 
know  to  l)e  the  case. 

*•  I  never  heard  the  affair  mentioned  in  any  other  way,  nor  by  any  other  person,  thn 
as  relattnl  above;  till  on  my  return,  lately,  from  an  excursion  among  the  Creeks  I  foood 
it  a  subject  of  general  conversation,  and  received  the  summons  by  virtue  of  which  I  halt 
attended  the  Committee." 

The  said  John  Roijers  being  then  asked  whether  he  knew  anything  else  which  bid 
relation  to  the  subject  of  this  examination,  answered  that  he  did  not. 

JOHN  ROGERS. 

Sworn  and  subscribed,  September  29,  1797. 

(XY) 

The  examination  and  deposition  of  James  Grant,  taken  on  the  twenty-ninth  day  of  Septeo- 
lx*r,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-seven,  at  German- 
town,  in  the  JState  of  Pennsylvania,  before  the  Committee  of  the  House  of  Repn*sentatim 
of  the  United  States,  appointetl  to  prepare  and  report  Articles  of  Im)>enchment  againU 
William  Blonnt;  the  said  James  Grant  being  duly  sworn  by  John  Huston,  Esq., one  ol'tbe 
Justices  of  the  Peace  of  the  county  of  Phila<lelphia. 

I  BifiDB  at  Knoxville,  in  the  State  of  Tennessee,  and  am  generally  called  2^Iajor  GnsL 
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Qi  the  twenty  eighth  day  of  April  last,  heing  on  my  return  from  Hillsboroagh,  in  North  Caro- 
iioa,  ID  Knozville,  I  met  William  Blount,  a  member  of  the  Senate  of  the  United  States  for 
tbe  State  of  Tennessee,  at  Washington  county,  in  the  State  of  Virginia.  We  conversed  to- 
Setfaer  on  Tarious  subjects.  He  spoke  of  the  line  that  was  to  be  run  between  the  Indians 
and  the  Stnte  of  Tennessee.  He  appeared  to  have  it  much  at  heart  that  it  should  be  run 
oonformably  to  the  line  which  had  been  fixed  on  by  Double  Head  and  several  chiefs  of  the 
Cherokee  nation  with  the  late  Secretary  of  War,  General  Knox,  in  Philadelphia,  sul>sequent 
to  the  treaty  which  had  been  made  by  him.  Governor  Blount,  called  the  Treaty  of  HoUtein. 
Hi*  object,  as  I  viewed  ii,  appeared  to  Ik?  to  avert  as  much  responsibility  as  possible  from 
himself;  that  in  case  either  party  should  be  dissatisfied  with  the  line  which  the  commis- 
sioners mlgfit  run,  no  censure  might  reach  him  for  having  made  the  treaty,  and  that  he 
might  a5  much  as  possible  preserve  the  confidence  botti  of  the  Indians  and  citizens.  He 
mentioned  that  he  had  written  to  Carey  from  King's  Iron- works,  and  had  furnished  him 
vith  such  hints  and  talks  on  the  subject  as  would  enable  him  to  convince  the  Indians  that 
Double-Head's  line  was  the  one  which  the  commissioners  and  the  Indians  ought  to  establish 
UM  the  dividing  lino  between  the  Cherokecs  and  Tennessee.  He,  at  the  same  time,  ex- 
presse'l  some  doubt  whether  Carey  would  do  the  thing  as  effectually  as  he  could  wish ;  that 
iA.  as  I  understood  it,  whether  he  could  sufliciently  impress  on  the  minds  of  the  Indians  that 
they  should  have  no  cause  to  be  dissatisfied  with  his  official  transactions  with  them ;  and 
be  therefore  requested  me,  if  I  should  see  Carey,  to  tell  him,  by  all  means,  to  send  for 
Bogers;  and  again  rejieated  it,  ^Tell  Carey  to  send  for  Rogers.' 

^  Af\er  speaking  generally  of  some  unfortunate  circumstances  having  taken  place  in  his 
pecuniary  affairs  in  Philaclelphia,  he  told  me,  in  confidence,  that  there  was  a  plan  on  foot 
which,  he  l>oped,  would  relieve  him  from  his  difTiculties.  I  asked  him  the  nature  and  extent 
of  it,  believing  it  to  be  a  landed  negotiation  which  I  had  understood  he  with  some  others 
Were  concerned  in,  and  had  in  operation  by  their  agents  in  London  and  elsewhere.  Ho 
ioibrmed  me  that  it  was  quite  a  different  thing;  that  it  was  a  plan,  respecting  which,  Chis- 
holm  and  several  of  the  chiefs  had  been  with  the  British  Minister  during  the  last  winter  in 
Philadelphia,  and  on  the  subject  of  which  Chisholm  had 'a  paper  in  the  hand-writing  of 
Mr.  Li^ion.  though  he  believe<l  his  name  was  not  to  it;  that  the  intention  of  die  thing  was 
a  oo-operation  of  the  Indians  with  the  British  in  taking  the  Floridas,  and  establishing  a 
British  government  in  the  Spanish  dominions  on  the  Missi^^sippi,  which,  he  conceived,  would 
be  of  preat  utility  to  the  western  country.  He  said,  if  the  plan  sliould  go  forward,  he 
•faoold  be  engaged  in  it;  that  he  was  to  use  his  influence  to  bring  the  Indians  to  act  tlieir 
part,  and  to  conduct  them  as  their  military  loader  on  the  expedition;  and  that  he  was  to 
be  xevrarded  by  some  high  official  situation  in  the  government  of  the  conquered  country. 
Be  made  no  direct  overture  to  me  to  join  in  the  enterprise ;  but  said  that,  if  he  succeeded, 
he  should  have  it  in  his  power  to  provide  handsomely  for  his  friends;  and  advised  me  to 
So  ID  the  Natchez,  to  get  out  of  the  reach  of  certain  pecuniary  engagements  which  I  had 
been  induced  to  contract  by  endorsing  paper  on  his  assurance  that  the  payment  should  be 
ffovified  for,  and  which  ho  told  me  there  would  be  no  other  method  of  avoiding  than  by 
Soifig  out  of  the  government  of  the  United  States.  He  did  not  mention  the  names  of  any 
X'erscn?  who  were  to  be  assocMated  with  him  in  his  project,  but  I  understood  generally  from 
biin  that  any  citizens  of  the  Unite<l  States  who  would  engage  in  the  enterprise,  as  volun- 
teers^ frlmuld  be  received  and  employed.  He  appeared  to  place  great  reliance  on  the  a?si^t- 
Coice  of  Rogers  and  Carey,  and  on  their  influence  in  persuading  the  Indians  to  secoml  his 
\iew9.  He  spoke  particularly  of  Rogers  as  a  more  resolute  and  determined  man,  and  more 
to  be  ilepemled  on,  than  Carey.  He  did  not  explain  the  arrnn;;ement  of  the  plan  more  par* 
tic-ularly  than  that  a  naval  armament  was  to  be  sent  from  Great  Britain,  whicli  was  to  bring 
out  the  materials  for  the  enterprise,  and  which  was  to  bo  co-operated  M'ith  on  the  land  ^ide, 
urkdcr  h:i  directions,  by  the  Indians  and  such  other  force  as  be  could  engage  for  the  purpose. 
lie  >{'<ike  of  it  as  an  affair  not  yet  matured,  but  which  depended  on  preliminary  cin;um- 
»taT:  je.'  yet  to  be  arrangecL  I  unflerstooil  that  the  paper,  which  he  tuentionetl  Chisholm  to 
Lave  in  the  hand-writing  of  Mr.  Liston,  contained  the  project  of  the  expedition. 

^I  {■'nrie^l  from  Governor  Blount  about  one  hundred  and  fil\y  or  one  hundred  and  sixty 

mit-*  rrr.»m  Knoxville,  and  proceeded  on  my  journey.     On  the   15tli  of  May,  or  about  that 

t!;rie.  I  ivn*  going  from  Knoxville  to  Tellico  Block-house,  to  settle  sorno  fjecuniary  transac- 

zk-'i*  of  my  own;  when  I  was  requested  by  Colonel  James  King  to  take  down  «<»me  letters. 

On  iTiy  -i^riifyiiig  my  willinizness  to  take  them,  he  pave  me  two  letters  to  James  Carey,  and 

cr.e  iur  M:*jr'r  Lovely— all  from  Governor  Blount.   One  of  the  letters  for  Carey  wa:»,  I  think, 

uriler  two  seals,  and  was  marked  on  the  superscription  No.  1 — the  other  two  letters  wero 

oj>en.     When  they  were  delivered  to  me  by  Colonel  King,  he  enjoined  mo  to  deliver  tho 

*^ied  letter  to  Carey  secretly.     I  did  n^t  inquire  the  motive  of  this  injunction,  because  I 

»urj*ise<l  it  was  the  letter  of  which  Governor  Blount  hail  si)oken  to  me  in  Washington 

county,  and  tliat  Cr»!onel  King  was  acquainted  with  tho  subject  of  it     I  delivered  all  the 

leii-r»  3*  I  was  requested;  the  unsealed  letter  for  Carey,  whi«di  was  upon  private  business, 

1  too*  l<a.?k  from  him,  as  its  object  could  not  then  bo  complied  with;  I  have  obtainetl  from 
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^lajor  Lovely,  since  the  process  of  the  committee  was  served  upon  me,  that  which  vas 
directed  to  him,  and  they  are  now  both  delivered  to  the  committee— and  are  both  dated 
April  24,  1797. 

^'  When  I  handed  the  letter  marked  No.  1  to  Carey,  I  sat  at  some  little  distance  from  him-, 
he  broke  the  seals,  and,  while  reading  it,  asked  me  the  explanation  of  some  words  whkh 
he  could  not  make  out.     I  presume  I  told  him  what  the  words  were.     He  did  not  retd  the 
letter  to  me,  nor  hand  it  to  me  to  read,  but  only  showed  me,  when  he  was  at  a  lotf,  the 
word  which  he  wanted  to  have  explained;  nor  did  I  know  the  contents  of  the  letter  until, 
in  the  following  June,  Colonel  David  Henly  delivered  me  a  copy  in  the  haod-writing  oi 
James  M* Henry,  Secretary  at  War,  certified  as  the  letter  of  William  Blonnt  to  dear  Cuej, 
which  I  was  desired  to  publish  at  the  Knoxvillo  press  then  under  my  care.     When  Cwj 
had  iinishcd  reading  it,  he  said  *  Yes,  I  understand  it,  and  will  pay  attention  to  it.'    1  then 
mentioned  to  him,  agreeably  to  my  promise.  Governor  Blount's  request  that  he  would  send 
for  Rogers.     He  said  he  would.     I  did  not  observe  that  there  was  any  letter  for  Rogers  in- 
closed ill  that  wliich  was  directed  to  Carey.     I  saw  none.    I  never  saw  the  letter  now  pio* 
(iuced  to  me  from  Blount  to  Rogers,  dated  'Tennessee,  Sullivan  county,  April  21,1797 
(Colonel  King's  Iron  Works).'    When  I  desired  Carey  to  be  sure  to  senid  for  Rogers,  ha 
said  to  me,  *  I  see  you  know  something  about  the  business.'    I  replied,  *  That  is  all  I  koow 
about  the  business,  that  you  are  to  send  for  Rogers.' 

*'  The  letter  in  the  possession  of  the  committee,  signed  James  Grant,  directed  to  *Hoa. 
Wiliinm  Blount,  Senator,  Congress,  Philadelphia,'  and  dated  at  Knoxville,  24th  May,  1797, 
is  in  my  hand-writing.  I  think  it  was  written  in  consequence  of  Colonel  King's  reqnesi 
tliat  I  should  notify  to  Governor  Blount  tlie  delivery  of  his  letter  to  Carey.  I  recollect  no 
particular  reason  for  not  writing  the  name  of  Rogers  at  length  in  it;  and  the  other  coram* 
nidations  of  the  letter  were  a  mere  relation  of  the  current  news  of  the  country,  wiihifll 
any  otiier  object ;  the  principal  Indian  infbrnuition  contained  in  it,  or  a  part  of  it,  I  obiained 
from  Carey. 

"Some  time  on  or  about  the  ninth  of  Jtme,  I  went  again  to  Tellioo  on  private  busioeaiaf 
my  own.  I  took  with  me  a  newspaper  which  had  been  recently  published  at  SluoxviIK 
and  which  contained  Double-Head  s  treaty,  which  I  gave  to  Carey,  for  the  purpose  of  a* 
plaining  the  subject  to  the  bidians.  I  asked  him  what  had  become  of  tlie  letter  which  I 
liml  delivered  to  him  from  Governor  Blount,  and  mentioned  that  I  had  heard  it  had  beet 
obtained  from  him.  He  replied  that  nobody  had  got  it  from  him  unless  he  had  been  robbed 
of  it.  When  I  set  out  from  Knoxville,  on  this  visit  to  Tellico,  Lieutenant  Wright  and  somi 
others  inquired  where  I  was  going;  I  told  them  I  was  going  to  the  Indian  oountiy.  Mf 
reason  for  this  was  to  disappoint  the  inquisitive  temper  of  persons  who  clioso  to  entertui 
vory  injurious  suspicions  about  me,  and  to  amuse  myself  with  the  new  conjectures  ibM 
would  be  formed  on  the  subject, 

JAMES  GRANT." 

(ABC) 

Copie  de  la  d^Iaration  faite  au  Ministre  de  sa  Majesty  Cathollque,  par  le  citoyea  MitchcBi 

habitant  <hi  Tennessee. 

1°.  Qu'il  a  6te  enrole  par  le  nomm6  Chisholm,  agent  Anglais  ot  habitant  en  Tenne^Mi 
1000  habitans  de  cotte  Province  destines  k  attaquer  les  postes  du  Baton  Rouge,  de  Nav 
Gale?,  et  des  Ecors  a  Margot. 

2°.  Quo  Chisholm  a  fuit  toutc  la  reconnaissance  de  la  Louisiane  et  des  deux  Florides 
ct  cherche  k  engager  les  nations  Creek  et  Cherokee  ^  toumer  leurs  armes  oontre  les  posses 
sions  Espapnoles. 

3°.  Que  Cliisholm  a  obtenu  une  liste  de  1500  torys,  ou  royalistes  Anglais,  des  Natcha 
(rlont  il  est  porteur)  qui  se  sont  enga<!<^d  k  prendre  les  armes  en  faveur  des  Angfaiis,  iM 
flu'iU  pareitront  ))our  attaquer  la  Basse  Louisiane  et  marcher  de  1^  sur  St.  k  Fe. 

4®.  Quil  se  forme  un  rasi^eniblement  sur  les  lacs  compost  de  500  Anglais  troapesd> 
li.;;ne,  700  Canadicns  milice  soldde,  et  2000  sauvages  qui  doivent  ^tre  commandos  parli 
chef  Brent. 

r>°.  Que  ce  corps  doit  descendre  par  la  riviere  des  Illinois,  attaquer  St.  Louis,  la  Xoafrito 
^Madrid,  marcher  ensuite  sur  St  k  Fe  en  suivant  la  riviere  St.  Francois  et  celledes  Arkansas 

0®.  Que  Chisholm  s'est  procure  six  pieces  de  canon  de  campagne  qu'il  a  deposees  sar  h 
riviere  du  Tennessee  eiitre  les  mains  d'un  de  ses  agens,  et  que  ces  sont  les  m^mes  qui  J*" 
vaiont  servir  a  I'expedition  du  citoyen  Genet. 

7°.  Que  le  rendezvous  pour  les  Americains  est  flxd  k  Knoxville,  dans  le  Tennessee,  pfl« 
le  l*"  de  Juillct. 

S°.  Qu'en  consequence,  Chisholm,  qui  a  dispose  de  toutes  ces  choses  npres  en  avoir  ft* 
ton  rapport  au  Minirtrf  Litton^  devoit  partir  le  28  do  Mars  de  Pbiladelphie  pour  Londress^ 
h»  baiimenl*  destin^  pour  Hamlx)urg,  pour  faire  part  au  gouvernement  de  co  projet  deinsftJc 
c!os  vaisseaux  et  de  I'argent  pour  son  execution. 

.  *  II  ne  se  rappalloit  pas  du  nom  du  batimeat,  mais  il  sera  parti  prebablemtntdana  vn  da  davx  qoa  daa* 
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9*.  Enfin,  poor  preave  de  oe  qu'il  avan^oit,  le  citoyen  Mitchell  m*a  remis  une  lettre  en 
riiinal,  rignee  de  Chiiholm  et  dont  copie  est  cy-jointe. 
Fait  i  Philsdelphie,  le  12  Juiliet,  1797. 

(DEF) 

nesara.  Mitcikil  and  CBATex, 
'Xmc  will  obaerre^  that  it  will  be  necessary  for  you  to  be  in  the  State  of  Tenneuee  on  the 
it  ciay  of  July  next,  in  order  to  perform  what  we  have  agreed  on.    You  may  rely  on 
wj  attention  on  my  part  and  everything  that  we  have  talked  of  shall  be  performed  agree- 
l»  to  the  ezufmgp/afL 

I  am,  gentlemen,  your  very  humble  servant, 

JOHN  CHISHOLM. 
Pkilsdelphia,  Alaich  17,  1797. 

Four  copie  oonforme  i  lorigioal  qui  reste  entre  nos  mains. 

Ll  CHlTALIXm  D'YSUJO. 

Le  12  JuiUet,  1797. 

(GHI) 

Jen  Panups  Riplxt,  a  native  of  the  State  of  New  Hampshire,  now  resident  in  Phila- 

ae,  of  the  age  of  twenty-two  years,  being  duly  sworn  before  Reynold  Keen,  Esq.,  one  of 

Judges  of  the  Court  of  Common  Pleas  of  the  county  of  Philadelphia,  in  the 

of  the  Committee  of  the  House  of  Representatives  appointed  to  prepare  and  report 

of  impeachment  against  William  Blount,  a  Senator  of  the  United  States,  impeadied 

Hii^  Crimes  and  Misdemeanours,  on  the  twenty  sixth  day  of  July,  in  the  year  of  our 

■d  one  thousand  seven  hundred  and  ninety-seven,  deposeth: 

Tliat  he  was  educated  at  Dartmouth  College  with  Captain  £!aton.  That  he  heard  Captain 
Hoa  My,  after  he  returned  from  New  York,  that  several  very  important  letters  were  dis- 
fmuX  in  the  poesestion  of  Doctor  Roraayne  of  New  York,  containing  positive  proofs 
M  the  British  government  was  at  the  bottom  of  the  conspiracy,  lately  discovered  for 
itatiDg  the  neutrality  of  the  United  States  and  involving  us  on  the  side  of  Great  Britain 
iftuK  Spain  and  France,  some  of  which  were  signed  by  Robert  Listen,  the  British  Min- 
m  \  thai  these  letters  offer  rewards  for  those  who  would  engage  in  the  enterprise ;  that 
Ij  vere  covered  under  some  old  papers  and  rubbish.  That  when  they  were  dis- 
pwad.  Doctor  Romayne  appeared  much  confused ;  that  letters  of  more  importance  had 
HI  destroyed  by  Doctor  Romayne.  That  Captain  Eaton,  on  his  return  to  Philadelphia,. 
wtiooed  those  circumstances  to  this  deponent  and  some  friends.  That  Mr.  Pickering, 
Bring  of  this,  reprimanded  Captain  Eaton  for  it,  declaring  that  the  utmost  secrecy  was 
eeaeary  in  respect  to  those  letters,  since,  should  the  people  become  acquainted  with  tlie 
!iii  it  would  injure  very  much  tlio  views  of  the  government,  as  it  was  bod  policy  to* 
fend  the  British  Minister,  or  his  nation.  Great  Britain  being  now  the  only  friend  we 
.«e;  that  the  deponent  saw  a  lengthy  and  manly  letter  in  reply,  in  which  Captain  Eaton 
piobated  every  kind  of  influence  of  a  foreign  nature  in  this  country,  and  every  kind 
partiality;  thought  that  every  attempt  against  the  neutrality  of  the  United  States  should 
lepeiled  and  punished,  but  concluded  that,  in  consequence  of  the  injunction  of  secrecy 
ipoeed  by  the  Secretary,  and  of  the  Secretary's  opinion  that  the  good  of  the  country 
qoired  it,  he  should  not  be  the  instrument  of  its  publication.  That  Captain  Eaton  has 
en  since  sent  with  dispatches  to  Mr.  Gerry,  at  Boston. 

Id  reply  to  interrogatories  put  to  the  deponent  by  the  Committee,  he  further  deposeth 
U  be  cannot  recollect  how  many  letters  from  Mr.  Lisiton,  Captain  Eaton  said  were 
mid  in  the  possession  of  Doctor  Romayne,  but  is  sure  he  used  the  plural  number.  That 
e  circtimstanoe  of  the  reprimand  given  to  Mr.  Eaton  by  Colonel  Pickering  is  Hot  of 
B  deponent's  own  knowledge,  but  was  told  to  him  by  Captain  Eaton.  The  depo- 
ot  ii  certain  that  Captain  Eaton  told  him  tlie  letter  hereinbefore  referred  to  in  reply 
the  reprimand,  was  intended  for  Colonel  Pickering.  The  deponent  understood  from 
iplun  Eaton,  that  when  ho  Viad  gone  to  New  York,  he  had  received  his  instructions 
im  this  Committee.  That  the  reason  why  the  de|X)nent  gave  the  first  information  of 
I  knowledge  in  the  premises  to  the  Chevalier  d'Yrujo,  was  that  he  thought  the  intel- 
jenee  of  importance,  and  was  desirous  it  should  be  communicated  to  the  public;  that 
e  deponent  had  seen  the  correspondence  between  Mr.  Pickering  and  the  Spanish  Min- 
er, and  thought  the  information  would  be  of  service  to  the  latter,  and  would  by  him 
I  made  public  The  deponent  is  well  acquainted  with  Captain  Eaton,  and  believes 
ID  to  be  a  man  of  honour  and  integrity.  The  deponent  had  no  reason  to  suppose  that 
ipttin  Eaton  bad  kept  back  or  withheld  from  the  Committee  any  of  the  letters  found 


11  lavoite  poor  Hamboarg  7  d*ATril,viz:  "La  Favorite,  Thompson," appartenant  &  M.  Jeremiah 

'aiisr,  OB  daas  *La  Bachas,*'  appartenaat  A  Messienrt  Prau  h,  Kintzing. 
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in  the  possession  of  Doctor  Romayne,  or  any  important  information  which  be  bid  ob> 
tained.  The  deponent  supposed  that  Captain  Eaton  had  done  his  duty.  That,  od  eon- 
municating  this  information  to  the  Spanish  Minister,  be  advised  the  deponent  to  tppeu 
before  the  Committee  and  inform  them  of  his  knowledge. 

JOHN  P.  RIPLEY. 

(KLM) 

Tboxas  Odxorsx,  of  Exeter,  in  the  State  of  New  Hampshire,  of  the  age  of  twentj-dx 
years,  being  examined  before  the  Committee  of  the  House  of  Repmentatives,  appointed  to 
prepare  and  report  articles  of  impeachment  against  William  Blount,  being  first  duly  swoib, 
deposeth  and  saith:  That  he  wos  educated  with  Captain  Eaton  at  Dartmouth  College,  snd 
heanl  him  say,  after  he  returne<l  from  New  York  on  an  express,  that  several  important  let* 
ters  were  found  in  possession  of  Doctor  Romayne,  some  of  which  were  written  by  Robot 
Xiston,  the  British  Minister,  offering  money.  That  said  Liston  would  be  implicated  in  ths 
Blount  affair  or  conspiracy,  and  he  supposed  was  at  the  bottom  of  it  After  this,  calling  ob 
Captain  Eaton,  he  read  the  deponent  a  letter  which  he  had  prepared  for  Mr.  Pickering,  to 
Apologize  for  having  divulged  the  above,  he  having  received  a  reprimand  from  Mr.  Pickn- 
ing  for  doing  it.  That  Mr.  Pickering  said  the  utmost  secrecy  was  requisite  in  respect  to 
those  letters.  (Though  Mr.  Eaton  reprobated  every  kind  of  foreign  influence  snd  our 
partiality  to  any  individual  nation,  and  was  somewhat  doubtful  as  to  the  necessity  of  those 
tlbtters  being  kept  from  the  people — or  the  purport  of  them — ^yet  he  cuncladed,  tlwt  tbnigh 
ihe  had  said  the  above,  out  of  reganl  to  Mr.  Pickering,  tliey  sliould  go  do  further.)  Thii  the 
•deponent  thinks  is  tlic  main  substance  of  what  Captain  Eaton  communicated  to  him,  part  of 
iwhich  the  deponent  heard  in  presence  of  Mr.  Ripley. 

.Qn  being  questioned  by  the  Committee^  Mr.  Otiiorne  further  says  that  he  understood fras 
<^aptain  Eaton,  that  five  letters  were  found  in  Doctor  Romayne's  possession,  some  of  whick 
*wcro  written  by  Robert  Liston,  in  which  he  had  offered  money. 

The  deponent  docs  not  recollect  that  Captain  Eaton  explnined  for  what  the  money  wm 

•offered.     The  deponent  understood  that  no  more  tlian  five  letters  of  any  consequenoe  wen 

found.     That  the  deponent  understood  from  C-aptain  Eaton,  that  he  bad  gone  to  New  Yofk 

to  arrest  Doctor  ilomayne  under  die  orders  of  thti  Committee  of  the  House  of  RepreenM^ 

tives.     He  snid  he  had  great  powers  given  to  him  from  the  Committee,  and  that  he  had 

•obeyed  them  strictly;  but  the  deponent  does  not  recollect  that  he  said  he  had  given  the fift 

letters  before  referred  to,  to  the  Committee.     The  deiwnent  is  very  positive  that  Ckpiais 

Eaton  told  him  that  the  letter  which  he  had  written,  and  hereinbefore  spoken  (^  by  thii 

•  deponent,  was  for  Colonel  Pickering;  but  the  deponent  did  not  see  tlie  direction  of  the 

letter,  as  it  was  not  at  tliat  time  folded  or  directed;  but  Captain  Eaton  was  copying  it  from 

-a  book  in  which  he  had  written  it.     The  deponent  was  informed  by  Captain  Eaton  sod 

•others,  that  this  Committee  was  sitting,  charged  with  the  business  of  Mr.  Blount.  That  the  d» 

ponent  himself  did  not  at  that  time  think  the  conversation  he  had  with  Mr.  Eaton  of  import- 

anco  enough  to  be  communicated  to  tho  committee,  but  by  the  request  of  Mr.  Riplejr,  be 

called  on  the  Chevalier  dTriijo,  at  whose  desire  he  has  attended  the  Committee.    That  the 

sentiments   of  Mr.   Eaton  hereinliefore   expressed,  by  this  deponent,  and  contained  be* 

tween  crotchets,  were  the  sentiments  expressed   by  Mr.  Eaton  in  his   letter  to  Colonel 

Pickering.     That  the  dejwnent  is  not  sure  that  Captain  Eaton  said   Mr.  Pickering  fasd 

■reprimandeil  him;  but  the  deponent  understoofl  from  Mr.  Elaton  that  he  had  had  a  cod* 

versation  with  Colonel  Pickering,  in  which  Colonel  Pickering  had  disapproved  of  his  baTisK 

.-spoken  of  the  ])apcrs. 

THOMAS  ODIORNE. 

.July  25,  1797. 

(NOP) 

DisTBicT  OF  Massachusetts,  ss. 

Sgrfcm&fr  6,  A.  D.  1797. 
Personally  appeared  Captain  William  Eaton,  signer  of  the  following  deposition,  and  raiJa 
»anlh  to  the  truth  of  the  declaration  an»l  facts  therein  stated. 

Birfore  me,  Samuel  Ltxax,  justice  of  the  peace  throughout  said  district 
I,  William  Eatow,  declare  and  say,  that  John  Phillips  Ripley,  son  of  a  very  respecttble 
Iprofcssor  of  Divinity  and  the  languages  in  Dartmouth  College,  lately  a  resident  in  PhilaJfl" 
phia,  was  cotemporary  with  me  at  that  seminary;  and  though  young,  was  among  ihearcle 
of  my  friends  there — he  has  been  so  since  renewal  of  our  acquaintarice  in  PhiUuJelphis. 
Some  time  about  the  I2th  of  July  last,  after  my  return  from  New  York  with  Doctor  NichJh 
las  Romayne,  I  said  to  him  that  four  or  five  enigmatical  letters  from  W.  Blount  to  Romayne 
were  found  among  the  papers  of  the  latter,  which  undoubtedly  had  reference  to  the  con- 
spiracy of  the  former.  That  from  Romayne's  concession,  I  concluded  letters  of  more  im* 
portance  had  been  by  him  destroyed.    That  one  letter,  signed  Robert  Liston,  was  foond 
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B  neglected  papers  of  Romayne,  at  which  he  diKoverecl  evident  perturbation* 
•  letter  countenanced  the  conspiracy.  About  the  1 7th  July,  Mr.  Ripley  was  at 
I.  I  tcrfd  bim  the  Secretary  of  State  had  intimated  to  me  an  impropriety  in  men- 
m  eiicomstances  till  after  the  .papers  were  handed  to  the  committee ;  that  Mr. 
nil  done  the  same;  and  that  I  had  written  him  (Mr.  Hoilgedon)  on  the  subject. 
his  letter  I  showed  to  Ripley.  The  Secretary  of  State  said  nothing  to  me  of  the 
looverj  of  ftucta^  relative  to  Mr.  Lision's  letter,  would  have  on  the  minds  of  tlie 
mad  nothing  of  injuring  the  views  of  government,  notliing  of  the  bad  policy  of 
he  British  Minister  or  his  nation,  nor  anything  of  Great  Britain  being  the  only 
WTe.  I  never  said  to  Mr.  John  P.  Ripley,  nor  to  any  other  person,  that  the  Secre- 
te mentioned  anything  to  me  on  these  subjects.  My  letter  to  Mr.  Hodgedon 
tioDedjif  yet  in  existence,  will  demonstrate  that  these  ideas  and  conclusions  were 
€  my  own  reflections ;  and  will  at  least  warrant  the  presumption  that  Mr.  Rip- 
Mure  wholly  mistaken  them.  The  expressions — ^Several  important  letters;" 
roof  that  the  BritiMh  Government  was  at  the  bottom  of  the  conspiracy ;"  "*  That  the 
"ed  rewards  to  those  who  would  engage  in  the  enterprise ;"  "  Rubbish"  and  *'  Re- 
recorded in  Mr.  Ripley's  deposition,  I  disclaim.  I  always  considered  the  laMt 
William  Blount  at  the  bottom  of  the  tnierpriMe;  that  his  motives  and  views  were 
void  of  regard  lor  others,  further  than  comported  with  his  individual  interest;  and 
>jeet  was  not  sufficiently  matured  to  engage  the  co-operation  of  any  government, 
le  British  Minister  did  patronize  the  conspiracy,  and  that  he  would  ultimately 
meed  the  agency  of  his  government  in  the  measure,  had  circumstances  conspired 
:  practicable  and  advantageous  to  the  British  nation,  I  do  believe,  notwithstanding 
[iiy  he  has  expressed  in  exciting  the  Indians  to  the  slaughter,  and  the  singular  re- 
fttkm  cherishes  for  the  rights  of  neutrality.  These,  however,  are  creeds  of  my 
vwnr  beard  a  syllable  on  the  subject  spoken  by  the  Secretary  of  State.  It  is  injuri* 
I  insinuation  should  obtain.  I  always  supposed  the  Secretary  believed  differently 
loo,  till  the  letter  in  view  appeared ;  and  even  then,  to  me,  he  expressed  nothing 
jeet,  except,  as  I  have  above  related,  the  impropriety  of  giving  publicity  to  that 
elore  it  was  delivered  to  the  Committee.  Kvery  article  of  information,  which  I 
poise  BBC  d  relative  to  Blount's  conspiracy,  has  been  given  to  the  Committee  of  the 
leprescntatives. 

ame  Mr.  Ripley  and  myself  were  remarking  the  liberties  foreigners  among  us 
ed  to  take  with  impunity,  in  subversion  of  our  internal  tranquillity,  and  the  auda* 
this  tolerance  invited,  he  informed  me,  "There  is  now  in  this  city,  or  Baltimore, 
engineer,  who  has  made  the  tour  of  the  United  States,  has  taken  plans  of  every 
ig  position  on  our  seaboard,  and  other  frontiers,  and  is  about  to  transmit  a  copy, 
not  already  done  it,  to  the  National  Directory."  This  information  I  immediately 
lied  verbatim  to  the  Secretary  of  State.  I  then  expected  to  have  tarried  in  Phila- 
ew  weeks,  but  was  that  day  requested  to  go  to  Cambridge  with  despatches. 
mbject  I  have  since,  on  the  6th  ultimo,  answered  to  questions  of  the  Secretary  of 
ter  from  BrimfieUL 

t  recollect  whether  Mr.  Odiorne  was  present  at  this  interview;  am  inclined  to 
ras.  Sure  I  am  no  conversation  had  with  Mr.  Ripley  has  been  hidden  from 
▼isited  me  often  at  Captain  Elliott's  quarters.  I  believed  him  an  honest  man.;. 
acfa  no  communication  or  conjecture  which  I  have  ever  made,  ought  to  be  hid* 
least  thus  believed,  and  do  still  believe.  If  my  intentions  or  observations  have, 
lerest  or  error,  been  misconstrued  and  misapplied,  I  can  only  lament  my  mis» 
Adence. 

WILLIAM  EATON. 
id,  eth  September,  1797. 

(QRS) 

Aan>  by  ycmx  polite  invitation  to  produce  and  lay  before  the  Committee  any  proof 
01  I  might  obtain  relative  to  the  late  discovered  conspiracy  of  William  Blount, and 
ie  enclosed,  original  letter  from  General  Elijah  Clark,  of  Georgia,  to  his  Catholic 
[>onsiil,  in  Charleston,  may  tend  to  throw  some  li^ht  on  the  subject,  I  have  the 
tiansmittting  it  to  you,  sir,  requesting  you  will  be  pleased  to  present  it  to  the- 
• 

I  have  the  honour  to  be,  with  great  respect, 

Sir,  your  most  obedient  servant, 

LE  CHEVALIER  D'YRUJO. 
iRra^  234/  November,  1707. 

Esq.,  Chairman  of  the  Committee  of  Inquiry,  &c. 
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(QRS  Na  2} 

&at€  of  Georgia,  Wiukingtom,  9ik 
Sim: 

I  SKCXiTKD  your  letter  by  Major  Patton,  reqaaMing  me  to  inform  yoa  the  propoiil 
persons  who  made  them  to  me  respecting  my  junction  with  the  British.  The  peei 
«lelioate  manner  in  which  these  propositions  were  made,  and  the  delicacy  widi  m 
whole  business  was  conducted,  prevents  me  from  giving  you  that  satitflwtion  oa  1h 
which  I  wish.  I  can  only  say  that  an  application  was  made  to  me  fiom  the  BriiU 
a  channel  which  bound  me  to  silence  if  not  acquiesced  in.  And  this  qoeition  afki 
that  person — Whether  a  salary  of  ten  thousand  dollars  would  or  would  not  ii 


join  the  British?  I  answered  (hat  no  sum  could  ever  induce  me  to  join  the  British i 
occasion  whatever.  In  fact  I  rejected  the  offer  with  disdain.  Could  I  be  moA 
upon  the  subject,  I  would  gratify  you  with  pleasure,  but  fVom  the  ciroumstaDces,  h 
mentioned,  I  am  confident  your  good  sense  will  dictate,  that  silence  on  my  part  it 
prudent  act. 

I  am,  with  respect,  Sir, 

Your  most  humble  servant, 

ELUAH  CI 
Diego  Morphy,  Esq.,  Consul  of  Spain. 
Hon.  by  Major  Patton. 

(A  a) 

New  Ydrk,  12I&  Mg, 
S»: 

I  WBOTK  to  yon  yesterday,  per  post,  respecting  the  circumstances  which  took  pi 
the  apprehension  of  Doctor  Romayne.  It  was  impossible  to  conceal  this  bosioi 
public  observation,  as  the  attention  of  many  persons  was  ezciteil  by  the  visit  to  I 
at  an  unusual  hour,  and  his  sudden  departure  for  Philadelpbia  with  Captain  Eatoo 
assistant.  In  the  course  of  the  day  information  was  given  to  mc  diat  Doctor  Charle 
of  this  city,  formerly  a  pupil  to  Doctor  Romayne,  was  acquainted  with  some  of  the 
stances  relative  to  the  plot  in  which  he  was  engaged.  I  was  told  that  in  a  moment 
cation  he  had  declared  that  Romayne  would  become  one  of  the  greatest  men  in  thii 
and  that  he  himself  was  engaged  to  fill  an  important  station  under  him.  This  dc 
was  considered,  at  the  time,  as  merely  the  effect  of  wine  and  vanity,  and  as  the  pi 
of  the  scheme  were  not  disclosed,  the  whole  would  probably  have  been  forgotten, 
Romayne  had  not  been  implicated  in  the  discoveries  lately  made.  In  consequenoi 
circumstance,  Buxton  was,  without  my  knowIe<lge,  called  upon  by  my  informant  fc 
planation,  and  I  was  told  that  he  had  acknowledged  his  acquaintance  with  the  nati 
business,  and  that  he  had  seen  a  letter  fVom  Mr.  Liston  to  Romayne  respecting  it 
from  this  information  it  appeared  probable  that  Buxton  was  possessed  of  Romayn 
dence,  and  was  williii;^  to  embark  in  the  undertaking,  whatever  it  might  be,  yet,' 
general  character  of  the  parties,  I  did  not  believe  that  he  could  have  hnd  any  dir 
course  with  the  other  principal  agents,  or  that  lie  possessed  any  material  ]>apers  n 
it.  I  was  also  convinced,  that  if  he  ever  had  such  papers,  they  must  have  been  d 
as  he  would  naturally  have  taken  the  alarm  upon  the  first  account  of  tho  discorc 
these  reasons  I  thouglit  it  could  not  be  improper  to  apply  to  Dr.  Buxton  personally, 
his  own  account  of  the  business  before  any  other  measure  was  taken.  This  I  hav 
ingly  done ;  and  he  has  assured  mc  that  the  propositions  made  to  him  were  ouly 
of  some  employment  much  to  his  benefit  on  the  Misi«issippi,  which,  however,  h 
hended,  might  interfere  with  hit  duty  to  the  United  States,  and  had  declined.  He 
that  he  had  seen  two  letters  in  Doctor  Romaync's  hands,  one  from  a  person  of  con 
in  England  (supposed  to  be  Sir  William  Pulteney)  and  the  other  he  thinks  fVora  M 
but  he  affects  to  have  a  very  indistinct  recollection  of  their  contents.  Should  it  be 
advisable  to  compel  the  attendance  of  Doctor  Buxton,  either  as  a  witness  or  other 
fore  the  Committee  of  the  House  of  Representatives,  an  order  or  warrant  for  tliat 
will  of  course  be  forwarded.  I  am  this  moment  informed,  that  William  Duer, 
assistant  Secretary  of  tho  Treasury,  is  suspected  of  being  privy  to  this  transaction, 
sons  assigned  are  his  frequent  interviews,  at  late  hours,  with  Doctor  Romayne,  and  hi 
betrayed  some  agitation  at  the  arrest  of  that  person.  I  know  nothing  of  those  facts, 
observable  that  a  letter  of  Mr.  Duer's,  relating  to  a  land  speculation,  was  among  thoi 
•of  Doctor  Romayne  which  were  most  in  sight,  and  it  might  have  been  so  placed  tc 
suspicions  if  any  should  arise. 

I  have  the  honour  to  be,  with  the  highest  respect. 
Sir,  your  most  obedient  servant, 

RICHARD  HABB 

Hon.  Timothy  Pickering,  Esq ,  Secretary  of  State. 
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(Ab) 

New  York,  Mm  11, 1197, 
fa: 

Tn  anest  of  Boctor  Bomajme  has  been  the  subject  of  much  conversation  this  day.  I 
dnak  it  proper  lo  state  to  yon  that  Doctor  Hicks,  who  was  formerly  a  student  with  Doctor 
RoDayiie,  infcimis  me  a  gentleman,  who  also  was  once  a  student  with  him,  told  him  (Doctor 
Hicks),  aeveial  weeks  ago,  that  he  had  conveyed  letters  from  Doctor  Romayne  to  the  British 
Hkiister,  and  was  leqoested  or  directed  to  deliver  them  to  the  Minister  with  his  own  hand. 
The  same  of  diis  gentleman  Doctor  Hicks  has  not  mentioned  to  me ;  but  he  is  in  this  city. 
Vbether  this  ciicumstanoe  deserves  investigation,  is  submitted  to  the  opinion  of  the  proper 
i;  bat  I  have  thought  it  my  duty  to  state  the  circumstance  to  you.  Mr.  Blount's  in* 
widi  Doctor  Romayne,  while  in  this  city,  was  a  subject  of  remark.  We  are  alive  to 
linoyeiy,  and  eveiything  that  can  throw  light  on  it. 

I  am,  sir,  with  great  respect. 

Your  obedient  servant, 

N.  WEBSTER,  J». 
Timothy  Pickering,  Esq^  Secretary  of  State,  Philadelphia. 


(A  c),  (A  d),  kc^  down  to  (A  n),  are  omitted,  as  they  merely  relate  to  ineffectual  efforts  on 
^  part  of  the  Committee  to  obtain  further  information. 

ISnfpkmtfitary  Endence  reported  bff  Committte  after  tubmmkm  offirtt  Report.'] 

Abv£  HoLnnr,  Junior,  of  the  City  of  New  York,  in  the  State  of  New  York,  being  duly 
sworn  npon  the  Evangelists  of  Almighty  God,  makes  oath  and  saith,  that  he  lived  for  a 
■amber  of  years  in  the  State  of  New  Hampshire,  where  he  was  acquainted  with  John 
miips  Ripley,  nephew  to  the  President  of  Dartmouth  College;  that  the  said  John  Phillips 
Biptey  lived  for  about  two  months  during  the  last  summer,  and  this  deponent  thinks  in  the 
Bonihs  of  July  and  August  last,  as  a  boarder  and  lodger  in  the  house  of  Asa  Holdcn,  the 
WM^e  of  diis  deponent,  where  this  deponent  also  lived  at  the  same  time,  in  the  City  of  New 
Tflrk;  that  the  said  John  Phillips  Ripley,  during  the  said  period,  having  been  applied  to  for 
payment  of  the  money  due  for  his  said  board  and  lodging,  this  deponent,  at  his,  request,  ac- 
sanpanied  him  first  to  a  house  at  the  corner  of  Pearl  and  Broad  Streets,  in  the  said  city, 
wkere  be  said  he  should  see  a  gentleman  from  whom  he  was  to  have  some  money ;  that 
iM  said  John  Phillips  Ripley  there  conversed  with  a  person  to  tliis  deponent  unknown,  in 
iM  French  language,  which  this  deponent  does  not  understand,  and  then  informed  this  de- 
ponent that  the  gentleman  whom  he  expected  to  have  seen  was  not  at  home;  that  this  de- 
ponent then  proceeded  vri(h.  the  said  John  Phillips  Ripley,  at  his  desire,  to  a  house  in  Green- 
with.  Street,  near  the  Battery,  in  the  said  city,  which  this  deponent  has  since  understood  to 
be  occopied  by  the  Spanish  Consul,  and  where,  as  tliis  deponent  then  understood,  he  expected 
b  see  the  Spanish  Minister:  that  in  the  course  of  conversation  on  a  former  day  the  said 
J6bn  Phillips  Ripley  had  informed  the  deponent  that  he  knew  the  Spanish  Minister,  whom 
be  had  recently  seen  in  the  said  city,  in  a  phaeton  drawn  by  four  horses ;  that  upon  their 
eoning  to  the  said  house  in  Greenwich  Street,  the  said  John  Phillips  Ripley  looked  in  at 
one  of  the  windows,  and  said  that  he  saw  there  was  company  in  the  room,  and  that  be 
woold  take  another  opportunity  of  calling,  or  to  that  effect,  and  added,  that  be  had  already 
had  two  hundred  dollars  from  the  said  minister,  and  was  to  have  more  money  from  him  ; 
he  has  heard  the  said  John  Phillips  Ripley  say,  that  he  should  have  had  the  office  af\er- 
conferred  upon  Captain  Eaton,  of  consul  at  Algiers,  but  that  Captain  Eaton  had  in- 
ind  prevented  it ;  that  he  was  present  when  a  similar  declaration  of  the  said  John 
FhiUips  Ripley  was  mentioned  to  Captain  Eaton,  who  then  observed  that  he  had  been  in- 
cBaed  lo  favour  Ripley's  views,  but  that  there  were  substantial  reasons  to  prevent  his  ap- 
pointment, and  further  added,  that  he  understood  Ripley  had  received  money  from  the 
ofNuash  Minister;  that  this  deponent  thereupon  communicated  to  Captain  Eaton  what  the 
Mid  John  Phillips  Ripley  had  mentioned  to  him  as  aforesaid,  and  had  before  mentioned  the 
Mme  in  the  family  of  his  uncle,  the  said  Asa  Holden. 

ABEL  HOLDEN,  Jun. 

Sworn  the  30th  dayof  Deceitiber,  1797,  before  me  (the  word  "had,"  and  the  words  "  whom 
he  had  recently  seen  in  the  said  city,  in  a  phaeton  drawn  by  four  horses,''  being  first  in- 
terlined, the  last  words  over  an  obliteration). 

RiCHD.  Varick,  Mayor. 

Georgia,  WiOcet  County,  Tuetday,  21th  March,  1798. 
General  Elijah  Clark  being  sworn  by  William  Barnet,  Esq.,  one  of  the  Justices  of  the  In- 
ferior Court,  to  make  true  answers  to  the  interrogatories  transmitted  to  us  and  Benjamin 
Taliaferro,  Esq.,  or  any  two  of  us,  by  the  said  committee,  deposeth  to  the  first  interrogatory, 
ind  saith: 
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Thnt  he  wrote  the  letter  of  which  the  annexed  is  a  copy,  to  the  best  of  his  knowledje 
aiid  belief,  and  to  the  person  to  whom  it  is  addressed. 

To  tlie  second  interrogatory  he  saith,  there  was  an  application  made  to  him  as  sogsested 
in  the  said  letter.    That  the  application  was  made  to  him  by  one  William  Carrick,  to  the 
best  of  his  recollection,  some  time  in  the  month  of  May,  in  the  year  1707,  at  his  hooMia 
Wilkes  coanty ;  that  the  said  Carrick  came  to  his  house  the  day  before  any  propositiooi 
were  made,  and  tarried  all  night ;  that  he  appeared  to  know  this  deponent,  and  said  he  had 
seen  him  about  ten  years  before  in  Savannah,  though  this  deponent  conld  not  call  to  hii 
mind  that  he  had  ever  seen  the  said  Carrick  before ;  that  during  the  evening  he  talked 
much  of  the  existing  war  between  France,  Spain,  and  England;  that  the  day  aftn  his 
Hrrival,  some  little  time  af\er  breakfast,  he  informed  this  deponent  that  he  was  a  Britiih 
captain  then  from  Charleston,  and  intended  to  return  there  as  soon  as  possible,  by  the  wwf 
of  Savannah,  where  he  expected  to  see  Col.  John  M'Intosh,  and  that  he  was  antborized  hf 
the  British  Government  to  propose  to  this  deponent  10,000  dollars,  as  mentioned  in  the  said 
letter,  as  a  salary,  if  he,  this  deponent,  would  engage  in  tlie  British  service  agaiut  die 
Spaniards  and  Frenoh ;  and  this  deponent  should  hold  in  the  said  service  the  same  nak 
that  he  held  in  the  State  of  Georgia. 

Tliat  tlie  said  proposals  were  oral,  and  not  in  writing.  And  this  deponent  further  ■il!^ 
that  after  he  had  contemptuously  refused  to  close  with  the  said  propositions,  the  said  Canick 
asked  this  deponent  if  any  sum  would  engage  this  deponent  to  enter  into  the  service  of  ibt 
British  Government?  And,  having  explicitly  informed  the  said  Carrick,  that  nothing  eouU 
induce  him  to  enter  into  tlieir  service,  the  said  Carrick  extorted  a  promise,  that  notbiag  mon 
should  be  said  of  the  propositions  so  as  aforesaid  made,  which  this  deponent  felt  no  reloB* 
tance  in  giving,  not  believing  at  the  time  that  a  disclosure  could  in  any  manner  be  inieieil' 
ing  to  the  Government  of  the  United  States.  That  the  design,  scheme,  or  enterprise  wai  oil 
disclosed  to  this  deponent ;  and  that  the  said  Carrick  left  the  house  of  this  deponent  in  oai 
half  hour,  he  believes,  after  the  said  propositions  w^re  made  and  rejected. 

To  the  third  interrogatory  he  saith,  that  he  does  not  know  of  any  proposals  made  faf  and 
on  the  part  of  the  British,  or  any  other  foreign  nation,  to  any  other  citizen  or  citizens  of  the 
United  States,  for  the  purpose  of  engaging  them  in  any  enterprise  hostile  to  the  Uoiied 
States. 

Ail 
ELUAH  X  CLABK. 

flIHIflC. 

Letter  from  the  Chevalier  DTrujo,  Minister  Plenipotentiary  to  the  United  States  from  Spain, 
to  the  Chairman  of  the  Committee  appointe<I  to  prepare  and  report  Articles  of  Impeaob- 
ment  against  William  Blount,  dated  January  19,  1798. 

Pmaddphia,  19^  Jamuar^,  179S. 
Sir: 

IlAYi^ro  seen  by  the  supplementary  report  of  the  Committee,  which  you  laid  before  the 
House  on  Thursday,  the  18th  instant,  that  Abraham  Holden  has  declared  that  J.  P.  Ripley 
liad  received  from  me  a  sum  of  money  in  New  York,  to  extricate  him  from  a  difficulty  ia 
which  he  found  himself,  J  think  it  an  indispensable  duty  I  owe  to  myself,  to  prove  the  total 
misrepresentation  of  the  fact  by  the  following  statement.  Towards  the  latter  end  of  bH 
September,  on  my  return  to  New  York  from  Boston,  I  was  informed  that  Air.  Ripley  had 
been  arrested  for  debt,  and  that  by  the  interposition  of  Governor  Jay  he  had  been  prevented 
from  going  to  prison.  Mr.  Ripley  shortly  after  applied  to  a  merchant  in  New  York  fors 
sum  of  money  in  order  to  extricate  himself  finally  from  this  embarrassment ;  the  gentleaiaa 
applieil  to  me  for  information  respecting  Mr.  Ripley;  and,  on  my  telling  him  I  had  evny 
reason  to  consider  him  as  a  young  man  of  honour  and  integrity,  he  advanced  him  on  l» 
notety  the  money  he  required,  the  amount  of  which  I  do  not  exactly  recollect  Moreover,  I 
think  it  necessary  here  to  observe  to  you,  sir,  that  from  the  first  moment  of  my  acquaiD^ 
ance*  with  Mr.  Ripley,  I  never  have  directly,  or  indirectly,  ofiercd  him  any  money  or  otliff 
reward,  or  in  any  ways  hinted  to  compensate  him  for  his  deposition,  as  he  was  con^itH 
it  was  his  duty,  and  in  that  light  only  have  I  viewed  it  I  have  further  reason  to  belieTe 
this  motive  was  the  only  inducement  he  had  to  apply  to  me,  at  the  commencement  oi*  iit9 
sitting  of  the  Committee,  as  it  was  an  entire  voluntary  act  of  his  own. 

As  the  deposition  of  Mr.  Holden  has  been  laid  before  Congress,  permit  me,  sir,  to  request 
of  the  Committee  to  do  the  same  with  this  letter,  and,  if  necessary,  to  take  the  proper  step* 
for  tlie  further  elucidation  of  the  above  mentioned  facts,  in  order  to  remove  any  wrong  iffi* 
prcssion  it  might  make  on  the  public. 

I  have  the  honour  to  be,  Sir,  your  most  obeiliont  servant, 

LE  CHEVALIER  DYRUJO. 
Samuel  Sitgreaves,  Esq.,  Chairman  of  the  Committee  of  the  House  of  Representatives,  fit 

the  Impeachment  of  William  Blount 
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(2.) 

John  Phillips  Ripley  to  the  Chairman  of  tlie  Committee  appointed  to  prepare 
Mit  Aiticles  of  Imi>eachment  against  William  Blount,  dated  January  19,  1798. 

Phaade^l>hia,  January  19,  1798. 

I  just  seen  with  much  surprise  an  abstract  of  a  deposition  made  by  Abraham  Hoi- 
few  York,  **  which  seems  to  imply  that  I  was  supplied  with  money  while  in  New 
the  Spanish  Minister,  and  that  I  had  received  two  hundred  dollars  fVom  him,  and 
more."  I  beg  leave,  sir,  to  relate  to  yon  the  foots  which  may,  perhaps,  have  given 
JUT  to  the  impressions  rhaile  on  the  mind  of  the  deponent.  It  is,  however,  extremely 
ble  to  be  obliged  to  trouble  you  with  any  observations  respecting  my  personal 

ime  after  my  arrival  in  New  York,  in  September  last,  owing  to  a  mistake  of  a  per- 
liladelphia,  I  was  arrested  for  debt.  The  plaintiff  having  removed  from  the  town 
at  of  the  fever,  no  explanation  could  take  pTace,  nor  any  communication  be  made. 
ctiog  the  suit,  nor  having  any  money  in  New  York  to  discharge  it,  and  having 
iiiy  acquaintance  in  that  city,  I  found  myself  reduced  to  a  disagreeable  dilemma. 
iDBSkm  I  applied  for  bail  to  Mr.  Isaac  Clason,  who  declined  interfering  in  my  be- 
und  myself  then  under  the  necessity  of  making  application  to  Governor  Jay,  who  very 
edged  his  wonl  to  the  officer  for  my  appearance  on  a  certain  day.  On  that  day 
r  Jay  left  town  for  Albany;  I  surrendered  myself  to  the  officer,  and  the  matter  not 
t  Booommodated,  I  requested  "Mr.  Thomas  Stoughton  to  become  my  bail.  He  re- 
inf  Coosnl  of  Spain,  it  was  not  consistent  with  his  office  and  instructions  to  inter- 
le  jnstioe  of  the  country.  I  related  to  him  the  tnanner  in  which  Governor  Jay  had 
me^  and  he  at  length  followed  his  example.  Some  time  after,  the  Chevalier 
■iriTed  at  New  York  from  Boston.  Owing  to  the  continuance  of  the  malady  at 
ihia,  I  had  not  been  able  to  hear  from  the  plaintiff,  nor  from  any  other  person  of 
■intance.  My  situation,  it  may  be  well  supposed,  was  by  no  means  enviable.  I 
I  it  to  the  chevalier.  He  told  me  it  was  not  convenient  for  him  to  assist  me ;  bat 
noting  my  anxiety  of  finishing  the  affiur,  and  the  necessity  of  my  returning  to  Phi- 
t,  be  promised  to  recommend  it  to  Mr.  Stoughton.  On  applying  to  Mr.  Stoughton,  he 
nflicient  money  to  conclude  the  aflair,  for  which  I  gave  my  notes.    This  simple 

exposes  alL  the  ground  on  which  Mr.  Holden  can  build  his  assertions  or  conjectures. 
1  the  same  house  with  him,  he,  of  course,  became  acquainted  with  my  embarrass- 
d  I  took  no  pains  to  conceal  from  him,  or  any  one  else,  the  manner  in  which  I  was 
1     He  has  doubtless  mistaken  the  consul  for  the  minister, 
elation  will,  I  trust,  be  sufficient  to  explain  or  correct  the  impressions  which  were 

the  mind  of  the  deponent  It  may,  however,  not  be  amiss  to  add,  that  the  Che- 
YfDJo  never  gave  me,  offered,  nor  promised  me  any  money  or  reward.  In  confirm- 
in  my  resolution  of  declaring  before  the  Committee  the  facts  which  I  knew,  he 
Bpietented  it  as  the  duty  of  a  citizen  to  declare  on  all  occasions  the  truth :  to  detect 
late  the  projects  of  those  who  may  desire  to  sacrifice  our  neutrality,  or  to  substitute 
1  and  impolitic  connections  in  the  place  of  those  which  our  reason,  our  interest,  and 
ipemeots  should  induce  us  to  support. 

tiain  and  correct  explanation  of  facts  will,  I  trust,  enable  every  one  to  appreciate 
the  importance  of  Mr.  Holden's  deposition,  and  will  remove  any  wrong  impression 
my  have  been  induced  by  it. 

I  have  the  honour  to  be,  with  great  respect.  Sir, 

Your  most  obedient  and  humble  servant, 

JOHN  P.  RIPLEY. 
-.  Sitgreaves,  Chairman  of  the  Committee  of  the  House  of  Representatives  for  the 
f  William  Blount. 


IMPEACHMENT 


OF 


WILLIAM    BLOUNT.* 


In  the  Senate  of  the  United  States. 

On  July  7, 1797,  Mr.  Sitgreaves  appeared  before  the  Senate,  u 
spoke  as  follows : 

**  Mr.  President  : 

"I  am  commanded  in  the  name  of  the  House  of  Representatives,  and  of  i 
the  people  of  the  United  States,  to  impeach  William  Bloant,  a  Senator  oti 
United  States,  of  high  crimes  and  misdemeanours ;  and  to  acquaint  the  SeMi 
that  the  House  of  Representatives  will,  in  due  time,  exhibit  particular  aitid 
against  him,  and  make  good  the  same. 

"  I  am  further  commanded,  to  demand,  that  the  said  William  Blooat  I 
sequestered  from  his  seat  in  the  Senate,  and  that  the  Senate  do  take  ordsri 
his  appearance,  to  answer  the  said  impeachment.*' 

In  consequence  of  this  communication,  the  following  resolutions  in 
entered  into  by  the  Senate  on  the  same  day : 

Pursuant  to  a  message  from  tlie  House  of  Representatives  of  the  Unl 
States,  by  Samuel  Sitgreaves,  Esq.,  a  member  of  that  House,  that  they,  in  Ai 
own  name,  and  in  the  name  of  all  the.  people  of  the  United  States,  have  ii 
peached  William  Blount,  a  member  of  the  Senate,  of  high  crimes  and  mild 
meanours;  and  that,  in  due  time,  they  will  exhibit  articles  against  hiiii,ai 
make  good,  the  same ;  and  they,  having  demanded  that  the  said  William  Bios 
be  sequestered  from  his  seat  in  this  House,  and  that  the  Senate  take  order  I 
his  appearance,  to  answer  to  the  said  impeachment — 

Resolved,  That  the  said  William  Blount  be  taken  into  custody  of  the  WH 
senger  of  this  House,  until  he  shall  enter  into  recognizance,  himself  in  the  H 
of  $20,000,  and  two  sufficient  sureties  in  the  sum  of  $15,000  each,  to  appi 
and  answer  such  articles  of  impeachment  as  may  be  exhibited  against  hio. 

Whereupon  Mr.  Blount  named  his  sureties,  and  they  were  accept! 
by  the  Senate. 

On  the  8th,  a  committee  of  the  Senate  made  the  following  report: 

"The  committee  to  whom  was  referred  that  part  of  the  President 
message  which  relates  to  a  letter  purporting  to  have  been  written  I 
William  Blount,  Esq.,  one  of  the  Senators  from  the  State  of  Tennesse 
together  with  the  papers  accompanying  the  same,  having  had  the  sal 
under  their  consideration,  beg  leave  to  make  a  further  report : 

"  That  Mr.  Blount  having  declined  an  acknowledgment  or  denial  i 
the  letter  imputed  to  him,  and  having  failed  to  appear  to  give  ti 
satisfactory  explanations  respecting  it,  your  committee  sent  for  tl 

*  See  *<  Proceedings  on  Impeachment  of  Blount    Phila. :  Printed  by  Jos.  GaleS)  1799." 
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i  letter  which  accompanies  this  report,  and  it  is  in  the  following 

IHtrefilhwt  letttr  daUd  J^  21, 1797,  giom  oh  p.  216.] 

ro  Senators  now  present  in  the  Senate,  have  declared  to  the  com- 
diat  they  are  well  acquainted  with  the  hand-writing  of  Mr. 
,  and  have  no  doubt  that  this  letter  was  written  by  him.  Your 
:tee  have  examined  many  letters  from  Mr.  Blount  to  the  Secre- 
*  War,  a  number  of  which  are  herewith  submitted,  as  well  as  the 
addressed  by  Mr.  Blount  to  Mr.  Cocke,  his  colleague  in  the 
,  and  to  this  committee,  respecting  the  business  now  under  con- 
ion  :  and  find  them  all  to  be  of  the  same  hand- writing  with  the  letter 
ition.  Mr.  Blount  has  never  denied  this  letter,  but  on  the  other 
rhen  the  copy  transmitted  to  the  Senate  was  read  in  his  presence 
8d  instant,  ne  acknowledged  in  hisfplace  that  he  had  written  a 
»  Carey,  of  which  he  had  preserved  a  copy,  but  could  not  then 
whether  the  copy  read  was  a  true  one.  Your  committee  are, 
re,  fully  persuaded  that  the  original  letter  now  produced,  was 
I  and  sent  to  Carey  by  Mr.  Blount.  They  also  find  that  this 
larey,  to  whom  it  was  addressed,  is,  to  the  knowledge  of  Mr. 
,  in  the  pay  and  employment  of  the  United  States,  as  their  in- 
er  to  the  Cherokee  nation  of  Indians,  and  an  assistant  in  the 
fS^tory  at  Tellico  Blockhouse.  That  Hawkins,  who  is  so  often 
ned  in  this  letter  as  the  person  who  must  be  brought  into  sus- 
imong  the  Creeks,  and  if  possible  driven  from  his  station,  is  the 
itendent  of  Indian  a&irs  for  the  United  States  among  the 
m  Indians;  Dinsmore  is  agent  for  the  United  States  to  the 
ee  nation;  and  Byers,  one  of  the  agents  in  th^  public  factory  at 
Blockhouse. 

eplan  hinted  at  in  this  extraordinary  letter,  to  be  executed  under 
pices  of  the  British,  is  so  capable  of  different  constructions  and 
ores,  that  your  committee,  at  present,  forbear  giving  any  de- 
pinion  respecting  it;  except  that  to  Mr.  Blount's  own  mind,  it 
ed  to  be  inconsistent  with  the  interests  of  the  United  States  and 
in,  and  he  was,  therefore,  anxious  to  conceal  it  from  both.  But 
hey  consider  his  attempts  to  seduce  Carey  from  his  duty,  as  a 
L  interpreter,  and  to  employ  him  as  an  engine  to  alienate  the 
oa  and  confidence  of  the  Indians  from  the  officers  of  the  United 
residing  among  thcip ;  the  measures  he  has  proposed,  to  excite  a 
which  must  produce  the  recall  or  expulsion  of  our  Superintendent 
le  Creek  nation;  his  insidious  advice,  tending  to  the  advancement 
Qfwn  popularity  and  consequence,  at  the  expense  and  hazard  of 
fd  opinion  which  the  Indians  entertain  of  this  government,  and 
xeaties  subsisting  between  us  and  them,  your  committee  have  no 
ihat  Mr.  Blount's  conduct  has  been  inconsistent  with  his  public 
enders  him  unworthy  of  a  further  continuance  of  his  present 
trust  in  this  body,  and  amounts  to  a  high  misdemeanour.  They, 
re,  unanimously  recommend  to  the  Senate  an  adoption  of  the 
Big  resolution; 

ioWed,  That  William  Blount,  Esquire,  one  of  the  Senators^of  the  United 
having  been  guilty  of  a  high  misdemeanour,  entirely  inconsistent  with 
lie  trust  and  duty  as  a  Senator^  be.  and  he  hereby  is  expelled  from  the 
of  the  United  States." 
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This  report  was  adopted  twenty-five  to  one.  The  negative  was  Mr. 
Tazewell. 

On  this  Mr.  Butler,  in  behalf  of  himself  and  of  Mr.  Thomas  Blount, 
the  other  surety,  surrendered  the  person  of  William  Blount,  the  prin- 
cipal, to  the  Senate,  and  requested  to  be  discharged  from  their  recog- 
nizance. 

"On  motion, 

"Resolved,  That  William  Blount  be  taken  into  custody  of  the  messenger  of 
this  House,  until  he  shall  enter  into  recog^nizance,  himself  in  the  sum  of  one 
thousand  dollars,  with  two  sufficient  sureties  in  the  sum  of  five  hundred  doUm 
each,  to  appear  and  answer  such  articles  of  impeachment  as  may  be  exhibitol 
against  him  by  the  House  of  Representativest  on  Monday  next.". 

The  messenger  of  the  Senate  made  the  following  return,  on  their 
order  of  the  8tn  instant :     • 

"  Agreeably  to  the  order  of  the  Senate,  the  within-mentioned  William  Bkmil 
having  entered  into  recognizance,  I  have  returned  the  same  into  the  office  rf 
the  Secretary  of  the  Senate." 

On  the  10th  of  July,  Mr.  Sitgreaves  moved  the  following  resolnfcifli 
in  the  House  of  Representatives: 

'*  Resolved,  That  a  committee  be  appointed  to  prepare  articles  of  impn^ 
ment  against  William  Blount,  a  Senator  of  the  United  States,  impeached  bf 
this  House  of  high  crimes  and  misdemeanours;  and  that  the  said  commiUM 
have  power  to  sit  during  the  recess  of  Congress,  and  to  send  for  persons,  pip 
pers  and  records." 

This  resolution  was  agreed  to;  and  Messrs.  Sitgreaves,  BaldwiOy 
Dawson,  Dana  and  Harper,  were  appointed  the  committee;  but  Mr. 
Dana  declining  the  appointment,  Mr.  Bayard  was  named  in  his  place. 

This  was  all  that  was  done  in  this  session,  relative  to  this  impeaeh- 
ment.  The  Select  Committee  sat  during  the  recess,  and  sent  for  p^ 
sons,  papers  and  records,  and  took  a  number  of  depositions. 

A  few  days  after  the  meeting  of  the  next  session  of  Congress,  yvLi 
on  the  4th  of  December,  1797,  Mr.  Sitgreaves  reported  to  the  Honw 
of  Representatives,  the  proceedings  of  the  select  committee  during  tki 
recess,  with  all  the  depositions  wnich  had  been  taken  by  them,  whick 
were  read  and  ordered  to  lie  on  the  table.  As  the  facta,  howeTeri 
never  came  to  trial,  it  is  not  thought  necessary  to  insert  any  part  of 
the  evidence  adduced  in  support  of  them. 

On  the  16th  January,  a  resolution  was  laid  on  the  table,  directing 
the  committee  to  report  the  articles  of  impeachment  against  WilliiA 
Blount.  The  consideration  of  this  motion  was  postponed,  and  never 
after  called  up. 

On  the  25th  of  January,  Mr.  Sitgreaves  reported  the  articles  of  iBh 
peachmcnt  to  be  exhibited  against  William  Blount,  which  were  read 
and  committed  to  a  committee  of  the  whole  House. 

On  the  29th,  the  House  resolved  itself  into  a  committee  of  the  whoh 
on  the  said  articles  of  impeachment;  and  after  making  two  amendments 
thereto,  the  committee  rose,  and  the  House  having  concurred  in  ths 
amendments,  the  said  articles  were  agreed  to,  as  follows : 
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ARTICLES. 

xbibited  by  the  House  of  Representatives  of  the  United  States,  in  the  name 
of  themselvesy  and  of  all  the  people  of  the  United  States,  against  William 
Bloumt,  in  maintenance  of  their  impeachment  against  him  for  high  crimes 
and  misdemeanours. 

Article  I. 

Tkat*  whereas  the  United  States,  in  the  month  of  February,  March,  April, 
Vf  and  Jane,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
Mty-teven,  and  for  many  years  then  past,  were  at  peace  with  his  Catholic 

a'flSKty  the  King  of  Spain ;  And  whereas,  during  the  months  aforesaid,  his 
Catholic  Majesty  and  the  King  of  Great  Britain  were  at  war  with  each 
bnr,'— yet  the  said  William  Blount,  on  or  about  the  months  aforesaid,  then 
lag  a  Senator  of  the  United  States,  and  well  knowing  the  premises,  but  dis- 
prding  the  duties  and  obligations  of  his  high  station,  and  designing  and  in- 
■liiig  to  disturb  the  peace  and  tranquillity  of  the  United  States,  and  to  violate 
id  infringe  the  neutrality  thereof,  did  conspire  and  contrive  to  create,  promote, 
id  aet  on  foot,  within  the  jurisdiction  and  territory  of  the  United  States,  and 
foodoct  and  carry  on,  from  thence,  a  military  hostile  expedition  against  the 
nilories  and  .dominions  of  his  said  Catholic  Majesty  in  the  Floridas  and 
inaiana,  or  a  part  thereof,  for  the  purpose  of  wresting  the  same  from  his 
Mholie  Majesty,  and  of  conquering  the  same  for  the  King  of  Great  Britain, 
iih  whom  his  said  Catholic  Majesty  was  then  at  war,  as  aforesaid,  contrary 
t  Ae  duty  of  his  trust  and  station  as  a  Senator  of  the  United  States,  in  viola- 
n  of  the  obligations  of  neutrality,  and  against  the  laws  of  the  United  Slates, 
id  the  peace  and  interests  thereof. 

Article  II. 

Iliat,  whereas  on  the  twenty-seventh  day  of  October,  in  the  year  of  our 
eid  one  thousand  seven  hundred  and  ninety-five,  a  treaty  of  friendship,  limits 
id  navigation  had  been  made  and  concluded  between  the  United  States  and 
a  Catholic  Majesty,  by  the  fifth  article  thereof  it  is  stipulated  and  agreed, 
that  the  two  high  contracting  parties  shall,  by  all  the  means  in  their  power, 
aintain  peace  and  harmony  among  the  several  Indian  nations  who  inhabit 
0  country  adjacent  to  the  lines  and  rivers,  which,  by  the  preceding  articles, 
nathe  boundaries  of  the  two  Floridas.  And  the  better  to  obtain  this  effect, 
Mh  parties  oblige  themselves  expressly  to  restrain  by  force  all  hostilities  on 
Mpart  of  the  Indian  nations  living  within  their  boundary  :  so  that  Spain  will 
at  aoffer  her  Indians  to  attack  the  citizens  of  the  United  States,  nor  the  In- 
iaoa  inhabiting  their  territory  ;  nor  will  the  United  States  permit  these  last- 
leotioned  Indians  to  commence  hostilities  against  the  subjects  of  his  Catholic 
[qealy,  or  his  Indians,  in  any  manner  whatever."  Yet  the  said  William 
loont,  on  or  about  the  months  of  February,  March,  April,  May  and  June,  in 
It  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-seven,  then  being 
Senator  of  the  United  States,  and  well  knowing  the  premises,  and  that  the 
fnited  States  were  then  at  peace  with  his  said  Catholic  Majesty,  and  that  his 
lnholic  Majesty  was  at  war  with  the  King  of  Great  Britain,  but  disregarding 
It  duties  of  his  high  station,  and  the  stipulations  of  the  said  treaty,  and  the 
bligationa  of  neutrality,  did  conspire  and  contrive  to  excite  the  Creek  and 
rherokee  nations  of  Indians,  then  inhabiting  within  the  territorial  boundary  of 
be  United  States,  to  commence  hostilities  against  the  subjects  and  possessions 
fhk  Catholic  Majesty,  in  the  Floridas  and  Louisiana,  for  the  purpose  of  re- 
aeing  the  same  to  the  dominion  of  the  King  of  Great  Britain,  with  whom  his 
*atholie  Majesty  waa  then  at  war,  as  aforesaid,  contrary  to  the  duty  of  his 
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trust  and  station  as  a  Senator  of  the  United  States,  in  violation  of  the  sud 
treaty  of  friendship,  limits  and  navigation,  and  of  the  obligations  of  oeutnlilj, 
and  against  the  laws  of  the  United  States,  and  the  peace  and  interests  thereoL 

Article  III. 

That,  whereas  by  the  ordinances  and  acts  of  Congress  for  regulating  trade 
and  intercourse  with  the  Indian  tribes,  and  for  preserving  peace  on  the  fron- 
tiers, it  has  been  made  lawful  for  the  President  of  the  United  States,  io  order 
to  secure  the  continuance  of  the  friendship  of  the  said  Indian  tribes,  to  appoint 
such  persons,  from  time  to  time,  as  temporary  agents,  to  reside  among  the 
Indians  as  he  shall  think  fit :  And  whereas,  in  pursuance  of  the  said  authority, 
the  President  of  the  United  States,  on  or  about  the  eighth  day  of  Septemb^i 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-six,  did  ap- 
point Benjamin  Hawkins,  to  be  principal  temporary  agent  for  Indian  afiaiiii 
within  the  Indian  nations  south  of  the  river  Ohio,  and  north  of  the  terrilorul 
line  of  the  United  States:  And  whereas,  the  said  Benjamin  Hawkins  accepted 
the  said  appointment,  and  on  the  twenty-first  day  of  April,  in  the  year  of  oir 
Lord  one  thousand  seven  hundred  and  ninety-seven,  and  for  a  long  time  be- 
fore and  afterwards,  did  exercise  the  functions,  powers  and  duties  attached  ID 
the  same,  yet  the  said  William  Blount,  on  or  about  the  said  twenty-first  day  of 
April,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-seveob  i 
then  being  a  Senator  of  the  United  States,  and  well  knowing  the  premiseib  i 
did,  in  the  prosecution  of  his  criminal  designs  and  of  his  conspiracies  afol^  ^ 
said,  and  the  more  effectually  to  accomplish  his  intention  of  exciting  the  Creek  i 
and  Cherokee  nations  of  Indians,  to  commence  hostilities  against  3ie  snbjeeli 
of  his  Catholic  Majesty,  further  conspire  and  contrive  to  alienate  and  divert 
the  confidence  of  the  said  Indian  tribes  or  nations  from  the  said  Benjaonia 
Hawkins,  the  principal  temporary  agent  aforesaid,  and  to  diminish,  impiirv 
and  destroy  the  influence  of  the  said  Benjamin  Hawkins  with  the  said  Inditt 
tribes,  and  their  friendly  intercourse  and  understanding  with  him,  contrary  to 
the  duty  of  his  trust  and  station  as  a  Senator  of  the  United  States:  and  agaiut 
the  ordinances  and  laws  of  the  United  States,  and  the  peace  and  interest! 
thereof. 

Article  IV. 

That,  whereas  by  the  ordinances  and  acts  of  Congress  aforesaid,  it  is  made 
lawful  for  the  President  of  the  United  States  to  establish  trading  houses  it 
such  places  and  posts  on  the  western  and  southern  frontiers,  or  in  the  Indin 
country,  as  he  shall  judge  most  convenient  for  the  purpose  of  carrying  cot 
liberal  trade  with  tha  several  Indian  nations  within  the  limits  of  the  United 
States,  and  to  appoint  an  agent  at  each  trading  house  established  as  aforesiidi 
with  such  clerks  and  assistants  as  may  be  necessary  for*  the  execution  of  die 
said  acts :  And  whereas,  by  a  treaty  made  and  concluded  on  the  second  day 
of  July,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-onsb 
between  the  United  States  and  the  Cherokee  nation  of  Indians,  inhabiti^[ 
within  the  limits  of  the  United  States,  it  is  stipulated  and  agreed  that  "the 
United  Slates  will  send  such  and  so  many  persons  to  reside  in  said  nation  ee 
they  may  judge  proper,  not  exceeding  four,  who  shall  qualify  themselves  to 
act  as  interpreters:"  And  whereas,  the  President  of  the  United  States,  as  wcO 
in  pursuance  of  the  authorities  in  this  article  mentioned,  as  of  the  actsof  Cob- 
gress  referred  to  in  the  third  article,  did  appoint  James  Carey  to  be  interpreter 
for  the  United  States  to  the  said  Cherokee  nation  of  Indians,  and  assistant  at 
the  public  trading-house  established  at  the  Tellico  Block-house,  in  the  State  of 
Tennessee :  And  whereas,  the  said  James  Carey  did  accept  the  said  appoint- 
ments, and  on  the  twenty-first  day  of  April,  in  the  year  of  our  Lord  one  thoa- 
sand  seven  hundred  and  ninety-seven,  and  for  a  long  time  before  and  ato^ 
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rdSfdid  exercise  the  functions  and  duties  attached  to  the  same ;  yet  the  said 
iUiam  Blount*  on  or  about  the  said  twenty-first  day  of  April,  in  the  year  last 
l«  then  being  a  Senator  of  the  United  States,  and  well  knowing  the 
(,  did,  in  prosecution  of  his  criminal  designs,  and  in  furtherance  of  his 
ispiracies  aforesaid,  conspire  and  contrive  to  seduce  the  said  James  Carey 
m  the  duty  and  trust  of  his  said  appointments,  and  to  engage  the  said  James 
ray  to  assist  in  the  promotion  and  execution  of  his  said  criminal  intentions 
1  conspiracies  aforesaid;  contrary  to  the  duty  of  his  Xtusi  and  station  as  a 
■•tor  of  the  United  States,  and  against  the  laws  and  treaties  of  the  United 
ties,  and  the  peace  and  interests  thereof. 

Article  V. 

Thmt,  whereas  certain  tribes  or  nations  of  Indians  inhabit  within  the  terri- 
id  limits  of  the  United  States,  between  whom,  or  many  of  them,  and  the 
dsments  of  the  United  States,  certain  boundary  lines  have,  by  successive 
■diet,  been  stipulated  and  agreed  upon,  to  separate  the  lands  and  possessions 
ihe  said  Indians,  from  the  lands  and  possessions  of  the  United  States  and 
I  chisens  thereof:  And  whereas,  particularly  by  the  treaty  in  the  last  article 
ntioned  to  have  been  made  with  the  Cherokee  nation,  on  the  second  day 
Jnly*  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety*one, 

•  boundary  line  between  the  United  States  and  the  said  Cherokee  nation, 
m  agreed  and  defined ;  and  it  was  further  stipulated  that  the  same  should  be 
BCrtained  and  marked  plainly  by  three  persons  appointed  on  the  part  of  the 
■iied  States,  and  three  Cherokees  on  the  part  of  their  nation :  And  whereas, 
ranoiber  treaty  made  with  the  said  Cherokee  nation  on  the  twenty-sixth  day 
'lane,  in  the  year  of  our  Ix)rdone  thousand  seven  hundred  and  ninety-four, 

•  aaid  hereinbefore  recited  treaty  of  the  second  day  of  July,  in  the  year  of 
ir  Lord  one  thousand  seven  hundred  and  ninety-one,  was  confirmed  and 
ildiUshed,  and  it  was  mutually  agreed  that  the  said  boundary  line  should  be 
ttaUy  ascertained  and  marked  in  the  manner  prescribed  by  the  said  last  men- 
Med  treaty:  And  whereas,  in  pursuance  of  the  said  treaties,  commissioners 
ere  duly  nominated  and  appointed  on  the  part  of  the  United  States,  to  as- 
vtain  and  mark  the  said  boundary  line ;  yet  the  said  William  Blount,  on  or 
Nrat  the  twenty-first  day  of  April,  in  the  year  of  our  Lord  one  thousand  seven 
Bsdred  and  ninety-seven,  then  being  a  Senator  of  the  United  States,  and  well 
iowing  the  premises;  in  further  prosecution  of  his  said  criminal  designs  and 
This  conspiracies  aforesaid,  and  the  more  effectually  to  accomplish  his  inten- 
BB  of  exciting  the  said  Indians  to  commence  hostilities  against  the  subjects 
rhb  Catholic  Majesty,  did  further  conspire  and  contrive  to  diminish  and  im- 
lir  the  confidence  of  the  said  Cherokee  nation  in  the  government  of  the 
FoHed  Suites,  and  to  create  and  foment  discontents  and  disaflection  among 
le  said  Indians,  towards  the  government  of  the  United  States,  in  relation  to 
le  ascertainment  and  marking  of  the  said  boundary  line :  contrary  to  the  duty 
f  his  trust  and  station  as  a  Senator  of  the  United  States,  and  against  the  peace 
nd  interests  thereof. 

And  the  House  of  Representatives,  by  protestation,  saving  to  themselves 
w  liberty  of  exhibiting,  at  any  time  hereafter,  any  further  articles,  or  other 
ccosation  or  impeachment,  against  the  said  William  Blount,  and  also  of  re- 
lying to  his  answers  which  he  shall  make  unto  the  said  articles,  or  any  of 
falcii,  and  of  ofifering  proof  to  all  and  every  the  aforesaid  articles,  and  to  all 
lod  every  other  articles,  impeachment,  or  accusation,  which  shall  be  exhibited 
qr  them,  as  the  case  shall  require,  do  demand  that  the  said  William  Blount 
■ay  be  put  to  answer  the  said  crimes  and  misdemeanours,  and  that  such 
proceedings,  examinations,  trials,  and  judgments  may  be  thereupon  had  and 
prm  as  are  agreeable  to  law  and  justice. 
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The  articles  having  been  a^eed  to,  it  was  resolved  eleven  Managers 
be  appointed  by  ballot,  to  conduct  the  said  impeachment  on  the  part  of 
the  House  of  Representatives. 

On  the  30th,  the  said  Managers  were  balloted  for,  and  the  follow- 
ing members  were  elected:  viz.,  Mr.  Sitgreaves,  Mr.  Bayard,  Mr. 
Harper,  Mr.  Gordon,  Mr.  Pinckney,  Mr.  Dana,  Mr.  Baldwin,  Mr. 
Sewall,  and  Mr.  Hosmer. 

There  not  being  a  majority  of  the  whole  number  of  votes  for  anj 
other  gentleman,  a  further  ballot  became  necessary. 

Mr.  Baldwin  wishing  to  decline  to  serve  as  a  Manager,  he  was  bj 
vote  excused. 

The  further  balloting  for  the  three  other  Managers  was  postponed 
till  next  day,  when  Mr.  Dennis,  Mr.  Evans,  and  Mr.  Imlay  were 
elected. 

On  the  7th  of  February,  a  message  was  sent  to  the  Senate,  to  in- 
form them  that  the  House  of  Representatives  had  appointed  Manager! 
on  their  part  to  conduct  the  impeachment  against  William  Blount,  and 
directed  the  said  Managers  to  carry  to  the  Senate  the  articles  of  im- 
peachment, agreed  upon  by  the  House  to  be  exhibited  in  maintenanoe 
of  their  impeachment  against  the  said  William  Blount. 

The  Senate  ha^-ing  informed  the  House  of  Representatives,  by  their 
Secretary,  that  they  would  be  ready  on  this  day,  at  twelve  o'clock,  to 
receive  the  articles  of  impeachment  against  William  Blount,  the  Mar 
nagers  attended  before  the  Senate  accordingly,  and  exhibited  the  said 
Articles  in  due  form. 

On  the  2d  of  March,  the  Senate  communicated  to  tlie  House  of  Re- 
presentatives a  writ  of  summons,  to  be  served  on  Mr.  Blount,  sixty 
days  at  the  least  before  the  return-day  mentioned  in  the  said  writ  of 
summons.     It  was  as  follows: 

UNrrED  States  of  America,  ss: 

The  Senate  of  the  United  Slates  of  America  to  William  Blount,  Ute  t 
Senator  of  the  United  States  for  the  State  of  Tennessee,  greeting:  Whereif 
the  House  of  Representatives  of  the  United  States  of  America  did,  on  the 
seventh  day  of  July  last  past,  in  their  own  name,  and  in  the  name  of  all  tbi 
people  of  the  United  States,  impeach  you,  the  said  William  Blount,  of  bifli 
crimes  and  misdemeanours,  before  the  Senate  of  the  United  States:  And. 
whereas,  the  said  House  of  Representatives  did,  on  the  seventh  day  of  Feb- 
ruary, of  the  present  year,  exhibit  to  the  Senate  their  articles  of  impeach- 
ment against  you,  the  said  William  Blount,  charging  you  wiih  the  high 
crimes  and  misdemeanours  therein  specially  set  forth  (a  true  copy  of  which 
articles  of  impeachment  is  annexed  to  this  writ) ;  and  did  demand  that  yos, 
the  said  William  Blount,  should  be  put  to  answer  the  said  crimes  and  misd^ 
meanours,  and  that  such  proceedings,  examinations,  trials,  and  judgmeotf 
might  be  thereupon  had  as  are  agreeable  to  law  and  justice.  You,  thesiid 
William  Blount,  are  therefore  summoned  to  be  and  appear  before  the  Senile 
of  the  United  States  of  America,  at  their  Chamber,  in  the  City  of  Philadel- 
phia, in  the  State  of  Pennsylvania,  on  the  third  Monday  of  December  next, 
at  the  hour  of  eleven  of  that  day,  then  and  there  to  answer  the  said  articles 
of  impeachment,  and  then  and  there  to  abide  by,  obey,  and  perforin  each 
orders  and  judgments,  as  the  Senate  of  the  United  States  shall  make  in  the 
premises,  according  to  the  constitution  and  laws  of  the  said  United  Sutes. 
And  hereof  you  are,  in  no  wise,  to  fail.  Witness:  The  Honourable  Thooai 
Jefierson,  Esquire,  Vice  President  of  the  United  Slates  of  America,  and  Pre- 
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ideDt  of  the  Senate  thereof,  at  the  City  of  Philadelphia,  the  first  day  of 
lurch,  in  the  year  of  ouc  Lord  one  thousand  seven  hundred  and  ninety-eight, 
id  of  the  Independence  of  the  United  Stales  the  twenty-second. 

This  message  was  referred  to  the  Managers  on  the  part  of  the 
[oose  of  Representatives,  with  instructions  to  inquire  and  report  whe- 
icr  any,  and,  if  any,  what  provisions  are  necessary  to  be  made  by 
kW,  for  regulating  proceedings  in  cases  of  impeachment. 
On  the  6th  of  April,  Mr.  Sitgreaves,  from  the  Committee  to  whom  the 
l)ove  message  was  referred,  made  a  report,  in  part,  which,  having  been 
onsidered,  it  was 

Resolved — That  a  conference  be  desired  with  the  Senate  on  the  subject  of 
leir  resolution  of  the  1st  of  March  last,  relative  to  the  impeachment  of 
William  Blount ;  and  that  the  Manajs^ers  appointed  to  conduct  the  said  im- 
eachment  be  the  Managers  for  this  House  at  the  proposed  conference. 

Resolved — That  the  Managers  for  this  House  do  request,  at  the  said  con- 
iaence,  that  the  Senate  will  appoint  a  day,  during  the  present  session  of 
3oofre89,  for  the  return  of  the  summons  directed  hy  their  resolution  of  the 
Ittof  March  aforesaid,  to  be  issued  to  the  said  William  Blount. 

On  the  13th  of  April,  Mr.  Bayard,  in  the  absence  of  Mr.  Sitgreaves, 
iib  Chairman,  on  the  part  of  the  Managers,  informed  the  House  that 
key  bad  met  the  Conferees  from  the  Senate,  and  had  laid  before  them 
ke  reasons  which  actuated  the  House  for  wishing  a  change  of  the  re- 
tam-day  of  the  summons,  which  they  had  promised  to  lay  before  the 
Senate. 

On  the  16th  of  April,  the  Senate  informed  the  House  of  Repre- 
lentatives,  by  their  Secretary,  that  they  had  come  to  the  following 
tflolution: 

Resolved — That  it  is  not,  at  this  time,  expedient  to  alter  the  return-day  of 
he  summons  directed  to  William  Blount,  so  as  to  make  it  returnable  in  the 
iresent  session  of  Congress,  as  requested  by  the  Managers  of  the  House  of 
tepresentatives ;  there  being  no  certainty  that  this  session  will  continue  long 
Boagh  to  afford  a  reasonable  time  for  a  proper  service  and  return  of  this 
ncess. 

Nothing  more  relative  to  this  impeachment  was  done  at  this  session. 
loon  after  the  meeting  of  the  next,  viz.,  on  the  13th  of  December, 
798,  a  new  Manager,  viz.,  Mr.  Kittera,  was  elected  by  ballot,  in  the 
oom  of  Mr.  Sitgreaves,  appointed  a  Commissioner  of  the  United 
itates,  under  the  Gth  Article  of  the  Treaty  of  Amity,  Commerce,  and 
TaTi^ation  with  Great  Britain. 


•o' 


December  17,  1798. — On  this  day  the  Senate  formed  itself  into  a 
Ggh  Court  of  Impeachment,  in  the  manner  directed  by  the  constitu- 
im,  and  the  oath  prescribed  was  administered  to  the  Senators  present. 
!ke  process  issued  on  the  1st  of  March  last,  against  William  Blount, 
ogethcr  with  the  return  made  thereon,  was  read,  and  the  return  was 
vom  to  as  follows : 

James  Mathers,  Serjeant  at  Arms  to  the  Senate  of  the  United  States, 
laketh  oath,  that  in  obedience  to  the  within  summons,  he  did  repair  to  the 
nal  place  of  residence  of  the  within  named  William  Blount,  at  Knoxville, 
I  the  State  of  Tennessee,  and  on  the  27th  day  of  August  in  the  present  year, 
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did  then  leave  a  true  copy  of  the  said  writ  of  snmmons,  and  of  the  articles 
of  impeachment  annexed,  with  the  wife  of  the  said  William  Blount,  be  not 
heing  to  be  found  ;  and  that,  on  the  next  day,  meeting  with  the  said  William 
Blount,  at  the  Blue  Springs,  the  deponent  showed  and  read  the  said  original 
writ  to  the  said  William  Blount,  and  informed  him  that  he  had  left  a  copy  at 
the  usual  place  of  his  residence. 

JAMES  MATHERS. 

The  doors  of  the  court  were  then  opened  by  order  of  the  President, 
and  by  his  order  the  Sergeant  at  Arms  called  the  said  William  Blount 
three  several  times,  in  the  words  following,  to  appear  and  answer: 

"  Hear  ye !    Hear  ye  !    Hear  ye  ! 
'*  William  Blount,late  a  Senator  from  the  State  of  Tennessee,  come  forward 
and  answer  the  Articles  of  Impeachment  exhibited  against  you  by  the  Hooae 
of  Representatives." 

William  Blount  not  appearing,  the  Court  adjourned  till  twelve  o'cloA 
to-morrow.* 

•  On  tlie  20th  of  December,  the  fhllowing  report  was  made  bjr  Mr  Harper,  on  the  part 
of  tlie  Munatters,  to  the  Houi^e  of  Repre8eiiUitives,  in  consieqiience  of  the  proceedhigs  of  ifat 
Senate  of  thid  duy  having  been  referred  to  thein  for  their  consideration. 

^  That,  pursuant  to  the  retiohition  of  this  House  of  the  18th  instant,  they  did  attend  befin 
the  Senate  of  the  Unitcil  Statef>,  and  request  further  day  for  preparing  their  proeeedirigi  ia 
liie  said  iuipcachment:  whereupon  further  day  was  granted  till  Monday  next,  at  twdft 
oclock. 

**That  the  Managers  having  carefully  considered  the  subject,  are  of  opinion,  that  it  ii 
neither  consistent  with  the  solemnity  which  ouglit  to  attend  this  high  constitutional  proceed- 
ing, nor  with  the  principles  which,  as  far  as  they  have  been  able  to  discover,  liave  invariabl/ 
Dbtuined  in  impeachments,  and  all  other  trials  of  a  criminal  nature,  to  p rootled  to  trial  againA 
the  defendant  in  this  case  in  his  absence.  And  that  tlie  said  William  Blount  having  faiM 
to  make  personal  appearance,  as  has  been  notified  to  the  House  by  the  above  mentiooed 
message  from  the  Senate,  the  next  step  on  the  part  of  this  House,  ought  to  t)e  a  moti-'^Q  be- 
fore the  Senate,  that  further  order  be  taken  by  tliem  for  ccnnpelling  his  personal  appearaaoe 
at  their  bar,  to  answer  iv  the  articles  of  impeachment  exhibited  against  Irim  by  lliis  Hous^ 

"  The  iMar»af?ers,  hrivvevt^r,  do  nr»t  think  it  proper  for  them  to  take  a  step  involving  soim* 
]^ortant  a  principle  without  the  dirortion  of  the  House,  for  the  purpose  of  obtaining  wbkh 
they  In-g  leave  to  submit  to  its  coii>i(leriiiion  the  following  resolution: 

'*  Resolved — That  the  Ahinn;xers  appc'inted  on  the  part  of  this  House,  to  condtict  the  idK 
])eachment  agjiinst  William  Blr)unt,  laie  a  Senator  of  the  United  States,  1^  instnu-tcd  toi^i 
<',uest,  at  their  next  attendance  IxMore  the  Senate,  that  further  order  be  taken  for  coui|iolliB| 
the  personal  appearance  of  the  said  William   Blount,  to  answer  to  the  articles  of  ini]>etdi- 
inent  exhibited  against  him,  on  the  part  of  this  House." 

Ordered  to  lie  on  the  table. 

On  the  2 1st  of  Deceml)er,  the  Senate  communicated  to  the  House  of  Representatives  tkt 
f.'llowing  rules  to  be  observed  on  the  trial  of  Mr.  Blount: 

"At  the  next  opening  of  the  Court  of  Impeachment,  the  President  shall  inquire  whether 
the  Managers  have  any  request  to  make,  before  the  counsel  of  tlic  defendant  are  called  10 
]>ut  in  his  answer. 

"  If  no  motion  or  request  is  made,  the  defendant's  counsel  shall  be  requiretl  to  put  ia  hb  . 
an<«wcr,  or  plea,  to  the  articles  of  impeachment. 

*'Tlie  answer  or  plea  shall  l;e  read  by  the  Secretary,  and  enteretl  by  him  on  the  jrmniiL 

**A  copy  of  the  dffendants  answer  or  plea  shall  be  communicated  to  the  Houaeof  lta» 
proseiitaiives  by  the  Secretiiry. 

"  The  President  shall  then  inform  the  Managers  that  tlie  Senate  is  ready  to  hear  any  reply 
or  motion  whiih  they  may  think  proper  to  make. 

*'  All  (piostions  ari>ing  in  the  course  of  the  trial  shall  be  decided  with  closed  donm.  Tbe 
decision  shall  be  by  ayis  and  noes,  which  shall  be  entered  uj)on  the  journal.  When  the 
rpu'siion  is  decided,  the  doors  shall  be  opened,  the  parties  called  in,  and  the  result  mad* 
known  to  them  hy  the  President. 

"  Witnesfcs  shall  be  sworn  by  the  Secretary,  and  shall  take  the  following  oath: 

*"  I,  A  B ,  do  swear  (or  affirm,  as  the  case  inny  be),  that  the  evidence  I  will  give  to  thii 
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December  18. — The  President  communicated  a  letter  signed  "  Jared 
Ingersoll  and  A.  J.  Dallas/*  praying  to  be  admitted  to  appear  as 
eooDsel  for  the  defendant.  It  'was  accordingly  so  ordered,  and  that 
the  Ilouse  of  Representatives  be  informed  thereof. 

The  Managers,  on  the  part  of  the  House  of  Representatives,  and 
the  defendant's  counsel,  appeared  at  the  bar. 

On  motion  of  Mr.  Harper  (in  the  absence  of  Mr.  Bayard,  the 
Chairman),  in  behalf  of  the  Managers,  that  further  time  be  allowed 
them  to  prepare  their  proceedings  in  the  case,  it  was  ordered  that  they 
htTe  time  till  Monday  next  at  twelve  o'clock,  for  that  purpose. 

The  Court  adjourned  till  that  time. 

December  24. — The  Managers  and  counsel  attended  as  on  the  18th 
instant. 

On  the  motion  of  Mr.  Harper,  in  behalf  of  the  Managers,  that  the 
counsel  exhibit  and  file  the  power,  or  powers,  by  which  they  are  au- 
thorized to  appear  in  behalf  of  William  IJlount,  and  that  the  Managers 
he  furnished  with  a  copy  thereof: 

Mr.  Dallas,  one  of  the  counsel,  exhibited  sundry  letters  to  the  Pre- 
adent,  which  he  alleged  contained  the  powers,  and  also  the  confiden- 
tiil  instructions  of  Mr.  Blount  to  his  counsel. 

The  Court  was  cleared  in  order  to  take  into  consideration  the  mo- 
tion made  by  the  Managers  of  the  impeachment ;  and,  on  the  motion 
dkit  it  be  ruled, 

"That  the  Court  having,  on  the  18th  day  of  this  present  month, 
admitted  Jared  Ingersoll  and  A.  J.  Dallas,  Esquires,  to  appear  and 
dead  for  William  Blount,  to  the  impeachment  now  pending  against 
lim;  and  the  Court  having  then  been  satisfied  that  the  said  counsel 
Witte  duly  authorized  to  appear  for  th^  said  William  Blount,  are  of 
opinion  that  it  is  not  necessary  that  any  Warrant  of  Attorney,  or 
other  written  authoritv,  be  now  filed  in  this  Court:" 

It  was  determined  in  the  aflSrmativc,  20  to  2. 

The  Managers  and  counsel  being  again  admitted,  the  President 
itited  to  them  the  opinion  of  the  Court  on  the  motion  of  the  Managers, 
ttd  returned  to  Mr.  Dallas  the  letters  by  him  exhibited,  unopened. 

The  President  then  asked  tlie  Managers  if  they  had  further  motion 
to  make,  prior  to  permission  to  the  counsel  for  the  defendant  to  file  a 
plea  on  his  behalf? 

CoBt  touching  the  impeachment  of  William  Blount,  now  here  depending,  shall  be  the  truth, 
fte  whole  truth,  and  nothing  but  the  truth  :  So  help  me  God !' 

■Witnejfea  sliall  be  examined  hy  the  party  producing  them,  and  then  cross^xamined  in 
Am  ufual  form.  If  a  Senator  wishes  any  question  to  be  asked,  it  shall  be  put  by  the  Pre- 
«eiit 

'If  Senators  are  called  as  witnesses,  ihey  shaU  be  sworn,  and  give  their  testimony,  stand- 
-in their  places." 

Ob  the  Mine  <lay,  thf  House  of  Representatives  took  up  for  consifleration  the  resolution 
»J>ori«l  on  the  preceding  day  by  Mr.  Harper,  when,  on  the  question  being  taken  thereupon, 
Xwa«  negatived,  6U  to  1 1. 

A  nxition  was  then  made  to  come  to  the  following  resolution  : 

*Re?r»lTctl — ^Tbal  the  Managers  appointed  on  the  part  of  this  House  to  condiict  the  im- 
Pnchmpnt  against  Blount,  be  instructed  to  proceed  in  the  said  iinpea(;limerit,  although 
William  Blount  ehoold  not  bo  personally  present  to  answer  the  same,  provided  the  Senate 
Aali  ihiiik  prf.>per  to  proceed  therein.*' 

Which  was  negatived. 


ferred  against  him  by  the  House  of  Representatives  of  the  Unil 
ought  not  to  be  compelled  to  answer,  because,  he  says,  that  the  eig 
of  certain  amendments  to  the  Constitution  of  the  United  States,  ha 
ratified  by  nine  States,  after  the  same  was,  in  a  constitutional  ma 
posed  to  the  consideration  of  the  several  States  in  the  Union,  is  of 
ligation  with  the  original  constitution,  and  now  forms  a  part  thereof 
by  the  same  eighth  article,  it  is  declared  and  provided,  that  *Mn  al 
prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and  publi 
an  impartial  jury  of  the  State  and  district  wherein  the  crime  shall  i 
committed,  which  district  shall  have  been  previously  ascertained  b] 
to  be  informed  of  the  nature  and  cause  of  the  accusation,  to  be  i 
with  the  witnesses  against  him,  to  have  compulsory  process  for  obti 
nesses  in  his  favour,  and  to  have  the  assistance  of  counsel  for  hit 
That  proceedings  by  impeachment  are  provided  and  permitted  by  t 
tution  of  the  United  States  only  on  charges  of  treason,  bribery,  or 
crimes  and  misdemeanours,  alleged  to  have  been  committed  by  the 
Vice-President,  or  any  civil  officer  of  the  United  States  in  the  ex 
their  oflices  held  under  the  United  States,  as  appears  by  the  fourth 
the  second  article,  and  the  seventh  clause  of  the  third  section  o 
article,  and  other  articles  and  clauses  contained  in  the  Constitut 
United  States.  That  although  true  it  is,  that  he,  the  said  Willia 
was  a  Senator  of  the  United  States  from  the  State  of  Tenneai 
several  periods  in  the  said  articles  of  impeachment  referred  to,  ji 
the  said  William,  is  not  now  a  Senator,  and  is  not,  nor  was  at 
ral  periods  so  as  aforesaid  referred  to,  a  civil  officer  of  the  Unil 
nor  is  he,  the  said  William,  in  and  by  the  said  articles,  charged  w 
committed  any^ crime  or  misdemeanour  in  the  execution  of  any 
held  under  the  United  States,  nor  with  any  mal-conduct  in  a  civi 
abuse  of  any  public  trust  in  the  execution  thereof. 

That  the  courts  of  common  law,  of  a  criminal  jurisdiction  of 
wherein  the  offences  in  the  said  articles  recited,  are  said  to  have 
mitted,  as  well  as  those  of  the  United  States,  are  competent  to  thee 
prosecution  and  punishment  of  the  said  crimes  and  misdemeanours,! 
have  been  perpetrated,  as  has  been  su^^rested  and  charged  by  the  sa 
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On  request  of  Mr.  Harper,  in  behalf  of  the  Managers,  that  they  be 
illowed  a  farther  day,  to  wit,  until  Thursday  se'nnight,  to  file  their 
nplication,  it  was  allowed,  and  the  Court  adjourned  to  that  time. 

Jcmuary  3,  1799. — The  Court  being  opened,  and  the  Managers  and 
counsel  being  present.  '    ' 

Mr.  Bayard,  chairman  of  the  Managers,  in  behalf  of  the  House  of 
Representatives,  offered  a  replication,  which  was  read  by  the  secretary, 
as  follows: 

Ilie  replicaiion  of  the  House  of  Representatives  of  the  United  States,  in 
their  own  behalf,  and  also,  in  the  name  of  the  people  of  the  United  States, 
to  the  plea  of  William  Blount  to  the  jurisdiction  of  the  Senate  of  the  United 
States,  to  try  the  Articles  of  Impeachment  exhibited  by  them  to  the  Senate 
igainst  the  said  William  Blount. 

The  House  of  Representatives  of  the  United  States,  prosecuting  on  behalf 
if  themselves  and  the  people  of  the  United  States,  the  articles  of  impeach- 
■eot  exhihiied  by  them  to  the  Senate  of  the  United  States  against  the  said 
Villiam  Blount,  reply  to  the  plea  of  the  said  William  Blount,  and  say,  that 
the  matters  alleged  in  the  said  plea,  are  not  sufficient  to  exempt  the  said 
William  Blount  from  answering  the  said  articles  of  impeachment,  because  they 
iij,that  by  the  Constitution  of  the  United  States,  the  House  of  Representatives 
llad  power  to  prefer  the  said  articles  of  impeachments  and  that  the  Senate  have 
fall  and  the  sole  power  to  try  the  same.     Wherefore,  they  demand, 'that  the 

eft  aforesaid  of  the  said  William  Blount  be  not  allowed,  but  that  the  said 
illiam  Blount  be  compelled  to  answer  the  said  articles  of  impeachment. 

Signed  by  order,  and  in  behalf  of  the  House, 

JONATHAN  DAYTON,  Speaker, 
Attest,  JoN.  W.  CoKDY,  Clerk. 

Mr.  IngersoU,  counsel  for  the  defendant,  thereupon  presented  a  re- 
joiiider,  which  was  read  by  the  secretary,  as  follows : 

UsrrrED  States  v,  William  Blount.   In  the  Senate  of  the  United  Slates, 

And  the  aforesaid  William  Blount,  by  Jared  IngersoU  and  Alexander  J. 
DaJbs,  his  Attorneys,  says,  that  the  matter  by  him  before  alleged,  which  he 
iimdy  to  verify,  is  sufficient  reason  iu  law  to  show,  that  this  Court  ought  not 
to  hold  jurisdiction  of  the  said  impeachment,  and  the  articles  therein  set  forth ; 
which  said  matter  so  as  aforesaid  by  him  alleged,  the  said  House  of  Represenla- 
tifes  noi  having  denied  or  made  answer  thereto,  he  prays  the  judgment  of  this 
honourable  Court,  whether  they  will  hold  further  jurisdiction  of  the  said  im- 
peachment, or  take  cognizance  thereof,  and  whether  the  said  William  shall 
Bike  further  answer  thereto. 

JARED  INGERSOLL. 
A.  J.  DALLAS. 

January  3,  1709. 

Mr.  Bayard,  the  chairman,  having  communicated  with  Mr.  IngersoU, 
tie  leading  counsel  for  the  defendant,  it  was  agreed  between  them,  that 
tile  Managers  should  proceed  in  the  argument  first  on  the  part  of  the 
pmsecution,  and  that  the  right  to  reply  should  belong  to  the  Managers. 

Whereupon  Mr.  Bayard  rose,  and  proceeded  as  follows: 

Ma.  PRRSIDEXT  : 

Thk  House  of  Representatives  being  in  possession  of  evidence  of  a  nature 
to  convince  them  that  William  Blount,  late  a  Senator  of  the  United  States,  has 
been  guilty  of  high  crimes  and  misdemeanours,  conceived  it  to  be  their  consti- 
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tntional  duty,  by  exhibiting  to  the  Senate  articles  of  impeachment  again 
to  demand  justice  in  the  name  and  on  the  behalf  of  the  people  of  the 
States.  To  the  articles  which  have  been  preferred,  the  party  impeach 
appeared  ;  but  instead  of  answering  them,  has  pleaded  that  the  Senate  ' 
jurisdiction  to  try  the  matters  which  they  contain.  The  House  of  Rep 
atives  have  replied  ihat  the  plea  is  insufficient,  and  have  demanded  ti 
party  be  compelled  to  answer  the  articles.  The  point,  therefore,  upon 
we  are  now  at  issue,  and  which  is  to  be  the  subject  of  discussion,  is  n 
the  Senate  has  cognizance,  in  this  case,  of  the  matters  which  are  chai 
the  articles  of  impeachment.  In  the  observations  which  I  have  to 
upon  the  point  in  controversy,  I  shall  certainly  avoid  everything  of  a 
matory  nature,  as  equally  unsuitable  to  the  gravity  and  wisdom  of  th 
ourable  body,  as  to  the  dignity  of  that  which,  as  one  of  the  managers,  I 
sent. 

Having  examined  the  plea,  the  first  objection  to  jurisdiction  which 
relied  on,  is  derived  from  an  amendment  to  the  Constitution,  which  p 
that  '*  In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a 
and  public  trial,  by  an  impartial  jury  of  the  State  and  district  when 
crime  shall  have  been  committed:  which  district  shall  have  been  pre 
ascertained  by  law ;  and  to  be  informed  of  the  nature  and  cause  of  th 
sation;  to  be  confronted  with  the  witnesses  in  his  favour;  and  to  hi 
assistance  of  counsel  for  his  defence." 

1  should  conceive  it  a  sufficient  answer  to  the  objection  urged  up 
ground  of  this  amendment  to  say,  that  whatever  validity  it  may  have 
gards  the  mode  of  trial,  it  certainly  has  no  application  to  the  point  o 
diction.  The  utmost  latitude  to  which  the  provision  could  be  extended 
only  be  that  a  jury  to  try  the  facts  in  issue  should  be  brought  from  the 
in  which  it  is  alleged  that  the  offence  was  committed.  But  before  th 
be  anything  for  a  jury  to  try,  the  articles  must  be  answered,  the  facts 
issue,  and  then  the  question  might  be  proper  whether  this  Court  were 
to  award  a  process  in  nature  of  a  venire  facias^  to  bring  a  jury  to  t 
But  surely,  sir,  were  I  to  admit  that  it  belonged  to  a  jury  to  try  the  facti 
may  be  disputed  on  the  occasion,  instead  of  being  a  ground  to  exeo 
parly  from  answering  the  articles,  it  would  be  a  weiirhty  reason  lo  pre 
the  articles  ought  to  be  answered  for  the  purpose  of  forming  the  issuei 
alone  could  be  objects  of  a  trial  by  jury. 

If,  sir,  the  objection  went  to  the  jurisdiction  of  the  Senate,  there  w 
an  end  of  its  judicial  character.  For  as  the  Senate  has  judicial  cogi 
only  in  the  case  of  impeachment,  if  the  right  of  trial  by  jury  be  a  reas* 
no  proceedings  can  he  had  before  them  upon  articles  of  impeachment, 
necessarily  follow  that  the  whole  of  their  judicial  authority  is  abolish 
which  an  important  feature  of  their  original  constitutional  character  18 
rated.  But,  sir,  it  is  too  much  to  say,  when  in  the  2d  section  of  the  Isl 
of  the  Constitution,  we  find  a  power  to  impeach  expressly  g\ven  to  the 
of  Representatives,  and  in  the  3d  section  of  the  same  article,  a  powe 
all  impeachments  expressly  vested  in  the  Senate,  and  when  we  find  ii 
parts  of  the  Constitution  numerous  provisions  on  the  subject  of  impeac 
that  all  this  should  be  done  away  by  a  doubtful  inference  as  to  the  ia 
of  an  amendment,  the  words  and  object  of  which  are  completely  a 
without  such  an  operation.  Sir,  it  is  extremely  evident  that  the  amei 
was  solely  designed  to  secure  the  trial  by  jury  in  criminal  prosecutiooi 
courts  of  law,  and  that  it  never  entered  into  the  view  of  those  who  fra 
that  it  should  produce  an  innovation  of  the  Constitution,  so  important 
abolition  of  a  proceeding  of  the  first  political  necessity  for  the  punishi 
great  offenders,  and  the  security  of  the  nation.  But,  sir,  are  they  « 
the  amendment  has  such  an  extent,  sensible  of  a  consequence  whic 
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follow  in  regard  of  another  proceeding  equally  suited  to  its  object?  If  the 
amendment  is  to  operate  to  the  extreme  latitude  of  its  words,  as  the  trials 
before  our  courts  martial  are  of  a  criminal  nature,  it  must  happen  that  persons 
lecused  before  such  courts,  will  be  entitled  to  a  trial  by  jury.  And  when  this 
does  happen,  there  must  certainly  be  an  end  of  discipline  in  the  army  and 
savy.     Sir,  for  my  part,  1  can  see  no  difficulty  in  the  subject. 

The  amendment  is  a  part  of  the  Constitution,  and  as  it  now  stands,  it  is  the 
nrae  thing  as  if  it  originally  had  been  made  a  part  of  it.  If  such  had  been  the 
cue,  what  doubt  could  there  have  been  as  to  the  construction  of  the  instru- 
Qieni?  Fn  one  part  of  it  we  find  a  general  provision,  securing  the  trial  by  jury 
in  all  criminal  prosecutions,  and  in  another  part,  the  2d  section  of  the  3d  arti- 
cle, an  express  exception  of  the  trial  by  jury  in  cases  of  impeachment.  It  is, 
therefore,  plain,  that  though  it  was  the  intention  to  establish  it  as  the  general 
nle,  that  on  criminal  prosecutions  the  trial  should  be  by  jury,  yet  that  excep- 
tioos  to  the  rule  were  designed  to  be  allowed  in  the  cases  of  impeachment  and 
of  courts  martial. 

If  the  trial  by  jury  were  annexed  to  the  jurisdiction  of  the  Senate,  it  does 
lot  appear  to  me  that  it  would  abridge,  as  some  may  imagine,  the  power  of 
tile  body,  hut  on  the  contrary  would  increase  it. 

By  the  Constitution,  no  man  can  be  convicted  by  the  Senate  without  the 
soncurrenre  of  two-thirds  of  the  members  present;  but  if  the  power  of  con- 
viciion  be  attributed  to  a  jury,  it  must  result,  that  judgment  of  removal  from 
ikffice  and  disqualification,  may  be  given  by  a  majority.  Nay,  sir,  I  think 
there  is  some  question,  if  this  amendment  is  to  introduce  a  jury  into  the  con- 
ilitotion  of  this  Court,  that  as  it  appears  ihey  may  convict  generally  of  the 
offence,  that  this  Court  might  pass  a  general  judgment  to  the  extent  of  statute 
oreommon  law  punishment. 

I  have  bat  one  observation  more  to  make  on  this  point,  which  is,  that  im- 
peachment is  a  proceeding  purely  of  a  political  nature.  It  is  not  so  much 
designed  to  punish  an  offender,  as  to  secure  the  State.  It  touches  neither  his 
person  nor  his  property,  but  simply  divests  him  of  his  political  capacity.  It 
weald,  therefore,  seem,  from  the  nature  of  this  body,  that  they  were  peculiarly 
isd  exclusively  the  proper  tribunal  to  try  impeachments. 

I  shall  now  proceed  to  the  discussion  of  another  point,  arising  out  of  the 
plea  of  the  parly  impeached,  embarrassed,  I  confess,  with  more  difficulties  than 
the  one  which  I  have  been  employed  in  considering.  The  plea  alleges,  that 
William  Blount,  at  the  time  of  the  act  done,  charged  in  the  articles  of  impeach- 
Dent,  was  a  Senator  of  the  United  States ;  that  a  Senator  is  not  an  officer  of 
die  United  States,  and  that  no  persons  but  the  President,  Vice-President,  and 
civil  officers,  are  liable,  by  the  Constitution,  to  iuij^eachment.  In  answer  to 
ibis  objection  we  submit  two  points: 

1.  That  all  persons,  without  the  supposed  limitation,  are  liable  to  impeach- 
ment. 

2.  That  in  order  to  carry  into  effect  the  general  intent  of  the  Constitution, 
I  Senator  roust  be  considered  as  a  civil  officer. 

It  will  be  found,  sir,  upon  an  examination  of  the  Constitution,  that  in  no 

place  are  the  cases  defined,  or  the  persons  described,  whirh  were  designed  as 

>     (be  objects  of  impeachments     I  will  beg  the  liberty  of  stating  all  the  provisions 

which  have  been  made  on  the  subject.     The  last  clause  of  the  2d  section  of 

r.    die  1st  article,  vests  the  power  of  impeaching  in  the  House  of  Representatives. 

"^  .r«Tlie  fifth  clause  of  the  3d  section  of  the  1st  article,  gives  the  cognizance  of 

H^.   JBpeachments  to  the  Senate.     In  the  same  article  and  section,  the  Gth  clause, 

^    tlie  punishment  on  conviction  is  defined.     The  2d  section  of  the  2d  article 

'     \aktM  from  the  President  the  power  of  pardoning,  and  the  4th  section  of  the 

Sd  article  provides  that  certain  officers  on  conviction  shall  be  removed  from 

(Aee.     These,  sir,  I  believe,  are  the  only  material  provisions  to  be  discovered 
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on  this  subject  in  the  Constitution.  And  it  is  very  evident  that  in  none  o( 
these  does  an  intention  appear  to  declare  in  what  cases  an  impeachment  sbl 
be  sustained,  or  to  what  persons  it  shall  be  confined. 

On  this  subject,  the  Convention  proceeded  in  the  same  manner  it  is  iiia»* 
fest  ihcy  did  in  many  other  cases.  They  considered  the  object  of  their  lc|»* 
lation  as  a  known  thing,  having  a  previous  definite  existence.  Thus  existiii|i 
their  work  was  solely  to  mould  it  into  a  suitable  shape.  They  have  given  it 
to  us,  not  as  a  thing  of  their  creation,  but  merely  of  their  modification.  And, 
therefore,  1  shall  insist,  that  it  remains  as  at  common  law,  with  the  vartana 
only  of  the  positive  provisions  of  the  Constitution.  The  same  principle  il 
spattered  in  every  part  of  the  (constitution.  Were  we  to  rely  solely  on  ihl 
details  of  the  instrument  itself,  we  should  be  incapable  of  understanding  aid 
executing  the  greater  part  of  its  regulations.  That  law  was  familiar  to  all  thoK 
who  framed  the  Constitution.  Its  institutions  furnished  the  principles  of  jurit 
prudence  in  most  of  the  States.  It  was  the  only  common  language  intelligibh 
to  the  members  of  the  Convention.  It  was  a  work  too  great  for  them  noi 
only  to  form  a  Constitution  of  government,  but  also  a  code  of  municipal  lav. 
The  members  of  the  south  would  never  have  agreed  to  receive  the  local  insti 
tntions  of  the  north,  as  the  common  law  of  the  States.  But  the  first  soom 
from  which  all  the  colonies  originally  derived  the  principles  of  iheir  law, «« 
the  only  point  of  resort  to  which  it  could  be  expected  that  all  would  haven 
course.  We  accordingly  find  many  terms  which  cannot  be  understood,  am 
many  res:ulations  which  cannot  be  executed  without  the  aid  of  the  commw 
law  of  England.  Thus  it  is  said,  in  the  sixth  section  of  the  1st  article,  thi 
the  members  of  both  Houses  shall  be  privileged  from  arrest,  except  in  easa 
of  treason,  felony,  and  breach  of  the  peace.  When  we  inquire  what  is  meaa 
by  felony  and  breach  of  the  peace,  the  Constitution  is  silent.  Again,  in  thi 
second  clause  of  the  9th  section  of  the  1st  article,  it  is  said  that  the  privilegi 
of  the  writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  when,  in  caM 
of  rebellion  or  invasion,  the  public  safety  may  require  it.  But  the  same  in 
strument  has  not  given  us  the  form  of  the  writ,  nor  defined  the  cases  to  whid 
its  relief  shall  extend,  nor,  in  short,  prescribed  any  of  the  proceedings  whid 
relate  to  its  execution.  In  the  third  clause  of  the  same  section  and  article,  i 
i^I  ordained,  that  no  bill  of  attainder  shall  be  passed,  but  there  is  nothing  whid 
;ittends  it  which  would  enable  us  to  comprehend  the  restriction.  In  the4tl 
section  of  the  second  article,  it  is  provided,  that  the  President,  Vice-President 
and  all  civil  officers,  shall  be  removed  from  office  on  impeachment  for  an 
conviction  of  treason,  bribery,  and  other  high  crimes  and  misdemeanours. 

The  Constitution  has  defined  treason.  'J^he  abuses  of  the  term  at  difTeren 
periods  of  the  Englit^h  history  was  the  inducement  to  fix  its  meaning  and  ei 
tent.  This  circumstance  strongly  indicates  the  law  they  had  in  view;  to  lb 
obscurity  and  latitude  whereof  they  were  unwilling  to  commit  the  crime o 
treason,  but  to  the  certainty  of  which  they  were  satisfied  to  leave  the  offene 
of  bribery  and  other  high  crimes  and  misdemeanours. 

The  third  clause  of  the  2d  section  of  the  3d  article  speaks  of  a  trial  by  joiy 
but  the  number  which  composes  the  jury,  and  the  unanimity  on  which  th 
verdict  is  founded,  are  not  prescribed.  The  first  clause  of  the  3d  section  o 
the  same  article  uses  the  terms  overt  act^  without  defining  them.  Theseconc 
clause  of  the  same  section  declares  that  attainder  shall  not  work  corruption  oi 
blood.  Surely,  sir,  it  is  in  the  common  law  alone  that  we  find  that  corniptioi 
means  the  extinction  of  the  heritable  quality  of  blood.  1  shall  trouble  tiM 
Honourable  Court  with  but  one  more  instance  of  the  principle  for  which  I  M 
contending.  It  is  in  the  2d  section  of  the  4th  article,  where  it  is  proviM 
that  the  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  tifimiMt' 
ties  of  citizens  in  the  several  Slates.  Upon  these  words  I  have  known  aeon- 
troversy  in  a  court  of  law  as  to  their  extent.     And  the  limits  which  were  itl 


v^unsiiiuiion  rias  Kaici  wiin  siiaii  nave  irie  power  lo  impeacii  anu  wiiu 
\g  impeachments.  It  has  also  limited  the  extent  of  the  punishment. 
las  not  described  the  persons  who  shall  be  the  objects  of  impeachment* 
ned  the  cases  to  which  the  remedy  shall  be  confined.  We  cannot  do 
•e«  therefore,  than  presume,  that  upon  these  points,  we  are  designedly 
he  regulations  of  the  common  law.  Sir,  in  the  very  threshold,  has  not 
r  given  us  the  foundation  upon  which  we  stand?  Where  have  we 
for  the  form  of  the  pleadings,  which  has  brought  the  present  question 
the  Court?  And  if,  sir,  a  question  of  evidence  should  arise,  as  hap- 
Dpon  a  former  occasion,  should  we  hesitate  as  to  the  law  which  ought 
mine  its  competency?  If  we  were  asked,  whether  a  greater  looseness 
lings  on  impeachment  were  not  allowed,  than  in  suits  at  law,  we  should 

in  the  affirmative;  and  if  it  were  inquired,  wliether  the  rules  of  evi- 
rere  more  lax,  we  should  answer  in  the  negative ;  and  in  such  opin- 
Inist,  we  should  not  be  contradicted  by  the  learned  counsel  of  the  party 
bed,  and  yet,  sir,  the  opinions  could  alone  be  collected  from  the  rules 
omraon  law. 

perhaps,  worthy  of  observation,  that  even  as  it  regards  those  persons 
B  clearly  liable  to  impeachment,  there  is  no  direct  provision  which  sub- 
em  to  it.  Thus,  in  the  4th  section  of  the  2d  article,  which  has  the 
eooneetion  with  the  point,  it  has  not  said  that  the  President,  Vice-Pre- 
md  civil  officers,  shall  be  liable  to  impeachment;  but  taking  it  for 

that  they  were  liable  at  common  law,  has  introduced  an  imperative 
m  as  to  their  removal  upon  conviction  of  certain  crimes. 
qDestion,  therefore,  is,  what  persons,  for  what  offences,  are  liable  to  be 
M  at  common  law  ?  And  I  am  confident,  as  to  this  point,  the  learning 
irality  of  the  counsel  will  save  me  the  trouble  of  argument,  or  the  cita- 
■aihorities,  to  establish  the  position,  that  the  question  of  impeachability 
wlion  of  discretion  only,  with  the  Commons  and  liords.  Not  that  I 
9  insist,  that  the  Ijords  have  legal  cognizance  of  a  charge  of  a  capital 
gainst  a  commoner,  but  simply  that  all  the  King's  subjects  are  liable  to 
saehed  by  the  Commons,  and  tried  by  the  Lords,  upon  charges  of  high 
and  misdemeanonrs.  And  this,  sir,  goes  to  the  extent  of  the  articles 
m1  against  William  Blount.     And  for  my  part,  I  do  not  conceive  it 


ihorjt)'  he  public  or  private;  the  only  coDsequence  would  be,  il 
woulil  fiillow  ihe  nature  of  llie  suiliohiy.  In  common  parlance 
be  no  (Jciibt,  bul  that  a  Senalor,  whnse  puhlin  TunrtionB  reach  evt 
of  governmenl,  would  emphaiically  be  considRred  aa  an  o(fir<>r. 
aider  myself  warranted  in  saying,  ihal  the  legal  iniendmenl  of  llii 
does  not  malerialiy  vary  from  lis  received  meaning  in  ordinary  «| 
in  my  power  to  bIiow  that  it  )ius  legislatively  been  used  to  con 
incmbera  of  a  represenlalive  and  legislative  body.  And  for  ihi 
will  refer  the  Honourable  Conn  ID  an  ordinance  of  Conitresa,  pal 
of  July,  1767,  in  be  found  in  the  12tb  volume  of  the  Journals  i 
page  86;  the  nhjert  of  the  ordinance  was,  lo  estnblish  a  govern 
weal  nf  the  river  Ohio.     I  shall  be  excused  fnr  reading  some  pas 

"The  Representatives  ihus  elected,  shall  serve  for  the  term  i>i 
end  in  case  of  the  death  of  a  Representative,  or  removal  from  ^ 
Temor  shall  issue  a  writ,"  Sir. 

Again,  "The  General  Assembly,  or  Legislature,  shall  rnnsiai 
vernor,  Legislative  Council,  and  a  House  of  Representatives.  ' 
live  Ciiuncil  shall  consist  of  live  members,  to  cnntinue  in  a^e 
unless  sooner  removed  by  Congress ;  any  three  of  whom  lo  be  a  ( 
the  members  of  the  Council  shall  be  nominated  and  appointed  in  i 
manner,  to  wit:  As  soon  as  Represeniaiivea  shall  be  elected,  I 
shall  appoint  a  time  and  place  for  them  to  meet  together,  and  wh 
shall  nominate  ten  persons,  residents  in  the  disirlRl.  and  »ch  pn 
freehold  in  five  hundred  acres  of  land,  and  return  their  naniea  I 
five  of  whom  Cosgress  shall  appoint  and  commission  to  serve  ; 
and  whenever  a  vacancy  shall  happen  in  the  Council,  by  death 
from  o^ce,  the  House  of  Representatives  shall  nominate  two  perii 
as  aforesaid,  for  each  vacancy,  and  return  their  names  to  Congret 

In  page  eighty-nine,  it  ia  said,  "  The  Governor,  Juilges,  Legislai 
Secretary,  and  such  other  offictrt  as  Congress  shall  appoint  in 
■hall  take  in  oath  or  affirmation  of  fidelity,  uni/  of  offict"  iLC. 

This  exposition  nf  the  word  office  is  cotempnrsry  with  the  ns' 
Canveotion.  On  the  day  that  ordinance  passed,  the  Convention 
in  this  city.     And  when  we  reflect,  sir,  that  both  those  bodies  we 


wiihiii  ihe  contemplation  of  the  Constiiution.  I  will  readily  agree, 
the  question  can  he  settled  by  the  light  of  the  Constittition  alone,  we 
lot  be  warranted  in  having  recourse  to  any  other,  but  if  that  light  still 
the  question  in  darkness,  every  ray  of  information  should  be  collected 
can  assist  our  view  of  the  subject,  though  derived  from  other  quarters. 
>t  know,  however,  sir,  that  I  need  despair  of  success  in  being  able  to 
ce  this  honourable  body,  that  in  the  just,  constitutional  exposition  of 
»rd  oflicer,  it  embraces  the  trust  of  a  Senator.  I  presume  the  learned 
il  will  not  differ  from  me,  when  I  lay  down  the  true  rule  of  construction 
Ml  to  interpret  an  instrument  as  to  give  the  fullest  effects  to  all  its  parts. 
e  be  apparent  contradiction,  we  must  attempt  to  reconcile;  and  if  there 
slute  repugnancy,  we  must  i^^ject  that  part  which  can  be  rejected  with 
ift  violence  to  the  general  intention.  If  these  principles  be  correct,  I 
y  apprehend  that  an  attentive  examination  of  the  different  parts  of  the 
toiion  must  be  followed  by  the  opinion,  that  a  Senator  must,  according 
e  deemed  an-oflicer.  I  shall  not  affect  to  disguise,  that  there  are  pas- 
n  the  Constitution,  the  aspect  of  which  is  opposed  to  the  opinion  I  state; 
lat  I  expect  to  show  is,  that  there  are  provisions  of  greater  importance 
must  be  partly  frustrated  upon  a  different  principle.     In  the  discussion 

point,  I  shall  beg  the  liberty,  in  the  first  place,  of  considering  those 
s  which  I  presume  will  be  relied  on  to  show,  that  a  Senator  is  not,  by 
nsiitution,  considered  as  an  officer. 

first  ground  I  find  referred  to  in  the  plea,  is  the  4th  section  of  the 

article.  It  is  there  provided,  that  the  President,  Vice-President,  and 
I  officers  of  the  United  States,  shall  be  removed  from  office  on  impeach- 
nd  conviction  of  certain  crimes  there  specified. 

re  is  nothing  in  this  provision  which  can  affect  the  immediate  question 
sonsideraiion.  For  the  question  is,  whether  a  Senator  is  a  civil  oflicer. 
le,  which  is  the  point  I  am  contending,  he  is  within  the  express  words 
■eetion.  The  same  answer  applies  to  the  7th  clause  of  the  3d  section 
first  article,  a  second  ground  1  find  relied  on  in  the  plea — the  substance 
eh  isy  that  judgment  on  impeachment  shall  not  extend  further  than  re- 
ironi,  and  disqualification  to  hold,  any  office  of  honour,  trust  or  profit, 
the  United  States.     It  is  very  plain  that  there  is  noihingf  here  which 
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that  thefle  words  should  take  effect  in  their  full  extent ;  and  I  shall  submit  thik 
they  ought  to  be  understood  according  to  the  subject  to  which  they  apply. 

A  commission  is  simply  an  evidence  of  authority  delegated  to  a  particnhr 
person.  And  surely  it  is  proper  that  that  evidence  should  flow  from  the  mm 
source  from  which  the  appointment  is  derived.  By  the  Constitution  the  Prs* 
sident  is  made  the  fountain  of  office.  The  officers,  properly  speaking,  unte 
the  United  States  are  all  appointed  by  him;  and  it  was  riglit,  therefore, ai ihs 
general  power  of  appointing  was  given  to  him,  that  he  should  also  have  tin 
general  power  of  commissioning. 

It  is  certain  that  it  was  intended  that  the  power  of  commissioning  sboatd 
not  exceed  that  of  appointing;  because  the  President  does  not  commission  aiy 
one  whom  he  does  not  appoint.  The  provision  in  question  was  not  intended 
to  define  who  should  be  considered  as  officers,  but  to  introduce  a  plain  aad 
just  rule  of  polity  that  the  power  of  appointing  and  commissioning  should  i» 
side  in  the  same  person.  The  practice  under  this  constitutional  regulatioif 
explains  its  meaning  and  extent.  It  is  clearly  not  true  that  he  commissioos 
all  officers  of  the  United  States.  He  is  an  officer  himself,  and  so  exprenly 
denominated  throughout  the  2d  article,  and  yet  he  has  no  commission.  Itii 
equally  clear  that  the  Vice-President  is  an  officer,  and  yet  not  commissiooed* 
Again,  the  Speaker  of  the  House  of  Representatives  is  an  officer,  as  I  thai 
have  occasion  to  show  hereafter,  but  has  no  commission.  And  there  are  ahs 
a  variety  of  subordinate  officers,  appointed  by  Heads  of  Departments  asd 
Courts  of  Justice,  whom  the  President  does  not  commission.  I  am,  thei^ 
fore,  justified  in  concluding  that  it  does  not  follow,  because  a  person  has  as 
commission  from  the  President,  that,  therefore,  he  is  not  to  be  considered  ai 
an  officer. 

There  is  another  objection  of  a  similar  nature,  arising  from  the  provisioa 
in  the  Gih  section  of  the  1st  article,  of  which  it  is  probable  much  use  willbs 
made.  That  section  declares,  that  no  person  holding  an  office  under  thi 
United  States  shall  be  a  member  of  either  House  during  his  continuance  M 
office.  It  will,  therefore,  be  said,  if  the  place  of  a  Senator  is  an  office,  llui 
clause  is  repugnant  and  absurd. 

Tliis  provision,  1  humbly  apprehend,  has  the  same  limits  with  the  one  whieh 
I  have  just  adverted  to.  The  intention  of  it  was  to  erect  a  barrier  between  tiM 
executive  and  legislative  departments;  to  prevent  executive  patronage  from  in* 
fluencing  legislative  councils.  It  was  designed,  therefore,  to  apply  solely* 
the  officers  of  executive  appointment.  I  am  not  much  disposed,  sir,  to  pba 
reliance  in  an  argument  upon  so  great  a  subject,  upon  nice  distinctions  a 
verbal  criticism  ;  but  I  thiuk  I  shall  be  excused  for  paying  some  atientioi 
to  the  peculiar  language  of  the  clause  in  question.  The  regulation  is,  thatM 
person  holding  an  office  under  the  United  States  shall  be  a  member  of  eithei 
House  duriug  his  continuance  in  office.  The  United  States  here  means  thi 
Government  of  the  United  States,  for  the  United  States  grants  no  office bil 
tiirough  the  Government.  Now,  it  is  clear  that  a  Senator  is  not  an  offica 
under  the  Government.  The  Government  consists  of  the  President,  llN 
Senate,  and  House  of  Representatives,  and  they  who  constitute  the  Goven* 
ment  cannot  be  said  to  be  under  it.  Besides,  a  Senator  does  not  derive  hii 
authority  from  the  Government.  The  senatorial  power  is  an  emanatioo  of 
the  State  sovereignties ;  it  is  co-ordinate  with  the  supreme  power  of  tht 
United  Slates;  in  its  aggregate,  it  forms  one  of  the  highest  branches  of  tin 
Government.  Giving  every  eflfect  to  this  section,  it  would  only  prove  ihatt 
Senator  is  not  an  officer  under  the  Government  of  the  United  States,  bat  Mil 
lie  may  be  an  officer  o/*  the  United  Slates  ;  and,  give  me  leave  to  say,  that  thi 
distinction  which  I  have  here  taken,  is  supported  by  the  variance  of  languap 
to  he  found  in  another  part  of  the  Constitution. 

The  4ih  section  of  the  2d  article  provides,  that  the  President,  Vice•P^^ 


or  executive  appointment;  and  i  snail  oe  aoio  to  snow,  oy  a  legisiat- 
38ition,  that  a  member  of  the  legislative  body  has  been  considered  as 
it  under  the  United  States ;  and  although  so  considered,  it  has  never 
pposed  to  follow  that  the  seat  was  vacated. 

Constitution  has  given  a  power  to  Congress,  in  case  of  a  vacancy  in 
m  of  President,  by  the  death  or  resignation  of  the  President  and  Vice- 
nt,  to  provide,  by  law,  what  officer  should  fill  the  vacancy.  Under 
irecv  Congress,  on  the  1st  of  March,  1792,*  by  law  enacted,  that  in 

such  a  vacancy,  the  Speaker  of  the  House  of  Representatives  should 
i  the  office.  The  power  being  confined  to  the  designation  of  an  officer 
[Jnited  States,  a  person  not  an  officer  could  not  have  been  appointed 
ict  of  Congress  to  fill  the  vacancy. 

'e,  then,  a  legislative  opinion  that  the  Speaker  of  the  House  of  Repre- 
es  is  an  officer  of  the  United  States;  and,  if  the  interpretation  of  the 

under  consideration  is  to  be  restrained  only  by  the  extent  of  the 
it  must  follow  that  the  House,  in  choosing  a  Speaker,  disqualify  him 
ember  of  the  House.  But,  sir,  the  case,  in  fact,  is  not  so.  It  cannot 
from  its  nature.  And  I  have,  therefore,  a  high  authority  for  saying, 
ese  sections  are  not  considered  as  embracintr  all  the  officers  of  the 
Stales,  and  that  the  generality  of  the  words  must  he  restrained  by  con- 
bem  to  the  officers  of  executive  appointment.  When  the  Constitution 
d  that  all  officers  under  the  United  States  should  he  commissioned  by 
•idem,  and  that  no  person  holding  any  office  under  the  United  States 
be  a  member  of  either  House,  it  is  extremely  manifest,  from  the  ol)ject 
dto  be  accomplished,  that  the  terms  used  were  intended  to  reach  officers 

executive  appointment.  Such  being  the  single  view,  the  term  office 
tainly  incautiously  used  in  relation  to  other  subjects.  Notwithstand- 
words,  all  officers  are  not  commissioned  by  the  President;  nor  is  it 
vniTersal  truth,  that  no  person  holding  an  office  under  the  United 
Ml  be  a  member  of  either  House.  This  provision  was  designed  to 
t  the  purity  of  the  legislative  body,  to  exclude  executive  influence,  as 
r  dividing  the  two  great  branches  of  government;  and  its  end  is  com- 
mewered  when  restrained  to  offices  filled  by  the  President. 
"veubmitted,  in  the  course  of  my  argument,  that  the  sound  principle 
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the  Constitution  of  our  Government. 

I  find,  also,  a  provision  in  the  7th  clause  of  the  9th  section  of 
article,  that  ^*  no  person  holding  any  office  of  profit  or  trust  under  the 
States,  shall,  without  the  consent  of  the  Congress,  accept  of  any 
emolument,  office,  or  title  of  any  kind  whatever,  from  any  King,  P 
i.)reign  state."  If  a  Senator  holds  no  office  of  profit  or  trust  under  th( 
States,  it  is  lawful  for  him  to  accept  a  present  title  or  office  from  ai 
or  foreign  state.  Can  it  be  possible  that  a  public  functionary,  of  al 
the  peculiar  object  of  this  jealous  restriction,  is,  in  fact,  the  sole  objec 
emption  from  its  operation  ?  Can  it  be  imagined  that  a  Senator,  upoi 
the  Constitution  has  heaped  the  powers  and  trusts  of  legislator,  jod 
executive  magistrate,  is  the  only  person  who  is  left  exposed  to  the  se< 
of  foreign  influence  ?  It  can  never  be  admitted  that  a  situation  whi< 
its  trust  and  importance,  most  invites  corruption,  is  the  only  one  wl 
Constitution  has  not  guarded  against.  If,  sir,  a  Senator  be  not  an 
under  this  clause,  it  might  happen  that  the  Senate  of  the  United  State 
become  a  House  of  Lords.  It  would  be  in  the  power  of  any  Kin| 
rope  to  change  our  free  Government,  and  to  convert  one  branch,  at  lea 
a  republican  into  an  aristocratic  form.  You  will  not  suffer  an  ensign 
army  to  accept  the  humltle  title  of  Chevalier,  and  yet  you  will  alloi 
tegral  part  of  the  government  to  be  composed  of  Earls  and  Dukes, 
me  pray  the  Honourable  Court  to  remember,  at  the  same  time,  that  tl 
stitution  has  provided  that  a  member  of  cither  House  shall  not  be  all 
retain  his  seat  and  hold  any  commission,  civil  or  military,  under  the 
States.  The  President  has  no  titles  to  grant,  nor  offices  of  great  em* 
to  confer;  and  yet  the  chaste  republicanism  of  the  Constitution  will  n* 
a  Senator  to  feel  the  influence  of  his  patronage ;  and  yet,  at  the  same ' 
may  lawfully  be  the  pensionerr  or  the  titular  noble  of  a  foreign  power, 
a  doctrine  is  not  simply  absurd,  but  infinitely  dangerous.  It  is  ever 
protect  men  from  temptation,  than  to  trust  to  their  resisting  it.  Tl 
impeached  is  an  instance  that  the  confidence  and  honours  of  his 
could  not  secure  his  fidelity.  He  is  also  a  proof  that  unprincipled  in 
insinuate  themselves  into  popular  favour,  and  be  seated  in  this  bodjf 
men  of  the  best  and   purest  character  in  the  country.     Is  it  compttil 
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irhich  he  has  shown  himself  so  unworthy.  These  consequences,  I 
•obmit,  must  ever  silence  the  construction  which  declares  a  Senator 
ifficer  of  the  United  States.  By  considering  him  as  an  oflicer,  you 
tv  in  some  instances,  with  the  strict  letter,  but  you  eommit  no  violence 
e  true  intention,  of  the  Constitution ;  on  the  contrary,  by  considering 
an  officer,  you  frustrate  diflferent  provisions  of  the  first  political  im- 

President,  I  am  sensible  of  some  embarrassment  in  opening  the  argu- 
I  the  part  of  the  prosecution,  arising  from  the  difficulty  of  foreseeing 
Its  which  will  be  most  relied  on,  or  most  pressed  by  the  counsel  for 
y  impeached.  On  this  subject  I  have  nothing  to  direct  me,  but  the 
us  which  appear  on  the  face  of  the  plea. 

rtainly  furnishes  other  points  than  those  already  discussed:  deeming 
owever,  subordinate,  and  which,  possibly,  may  he  either  abandoned 
relied  on,  I  shall  not  trouble  the  honourable  court  with  many  obser- 
in  respect  of  them. 

enre,  it  is  stated  in  the  plea,  that  William  Blount  was  not  an  officer  of 
ted  States  at  the  time  of  the  act  done  charged  in  the  articles  of  impeach- 
This  objection  is  removed  if  either  of  the  grounds  which  we  have 
e  maintainable — 1st.  That  impeachment  is  not  confined  to  officers,  but 
I  to  every  citizen ;  2d,  That  a  .Senator  is  an  officer  of  the  United 

lUo  alleged  in  the  plea,  that  the  party  impeached  is  not  now  a  Senator. 
ough  that  he  was  a  Senator  at  the  time  the  articles  were  preferred.  If 
leachment  were  regular  and  maintainable  when  preferred,  I  apprehend 
tequent  event,  grounded  on  the  wilful  act,  or  caused  by  the  delinquency 
party,  can  vitiate  or  obstruct  the  proceeding.  Otherwise  the  party,  by 
tion  or  the  commission  of  some  offence  which  merited  and  occasioned 
lolsion,  might  secure  his  impunity.  This  is  against  one  of  the  sagest 
I  of  the  law,  which  does  not  allow  a  man  to  derive  a  benefit  from  his 
rong. 

further  insisted  in  the  plea,  that  the  act  done  did  not  regard  the  office 
party. 

not  in  the  first  place  admit  the  truth  of  this  allegation.  For  I  conceive 
plain  violation  of  the  trust  reposed  in  the  purty  may  be  discovered  in 
Hers  allejj^ed  in  the  articles.  I  shall  not,  however,  trouble  you,  sir,  by 
irough  the  articles  with  a  view  to  this  point.  The  charges  are  before 
irt«  and  every  honourable  member  can  easily  satisfy  his  own  mind  as 
etlion  rather  of  fact  than  law.  But  1  conceive  that  it  is  not  material 
r  the  objection  be,  in  fact,  true  or  groundless.  Because  there  is 
lyllable  in  the  Constitution  which  confines  impeachment  to  official^ 
mI  because  it  is  against  the  plain  dictates  of  common  sense,  that 
fttraint  should  be  imposed  on  it.  Let  me  suppose  that  a  judge  of 
ited  States,  forgetting  his  duty  and  the  gravity  of  his  situation,  instead 
g  hie  authority,  in  case  of  an  insurrection,  to  quell  the  insurgents, 
aid  them  in  their  violence.  Surely  this  would  not  be  a  judicial 
d  shall  I  be  told,  for  that  reason,  that  lie  shall  not  be  liable  to  impeach- 
How  else  is  he  to  be  removed  ?  lie  may  be  called  upon  to  try  the 
en  whose  crimes  he  was  accessory  to;  and  would  he  be  fit  in  such  case 
sentence?  Common  sense  tells  us  he  ought  to  be  removed.  His 
rat  granted  during  good  behaviour,  and  the  tenure  has  expired  by  his 
act.  But  I  am  at  a  loss  to  know  how  the  fact  is  to  be  ascertained,  and 
accomplished,  but  by  conviction  on  impeachment. 
>ne  other  point  remains,  which  1  can  discover  from  the  plea.  It  is 
that  the  common  law  courts  have  competent  jurisdiction  to  punish 
ty  for  any  offence  he  has  committed. 


plea.  I  have  already  consumed  mncli  time,  and  am  indebted  for  iniir 
tion.  I  conclude  with  praying  that  the  plea  be  overruled,  and  the  party 
to  answer  the  articles  of  impeachment. 

On  motion  by  Mr.  IngersoU,  in  behalf  of  the  defendant,  for 

time  to  reply,  it  was  allowed,  viz.  until  to-morrow  morning  at 

o'clock,  to  which  time  the  Court  adjourned. 

January  i. — The  Managers  and  counsel  for  the  defendant  ati 
The  Vice-President  notified  the  counsel  they  might  proceed;  a 

Dallas,  in  behalf  of  the  defendant,  spoke  in  support  of  the  j 

follows: 

Mr.  Dallas  premised  that  he  was  conscious  that  he  must  fail  in  any 
to  imitate  the  eloquence  of  the  honourable  Manager,  who  yesterday  at! 
the  Court;  but  he  trusted  that  he  should,  at  least,  be  as  succcsi^ful  as  tl 
tleman  in  adhering  to  the  rule  which  had  been  proposed  for  the  prea 
cussion,  by  abstaining  from  all  declamatory  matter. 

He  thought  that  the  consideration  of  two  general  propositions  woi 
brace  all  that  was  necessary  to  be  said,  either  in  maintenance  of  the 
the  jurisdiction  of  the  Senate,  or  in  answer  to  the  adverse  argumeoi 
should,  therefore,  endeavour  to  establish, 

1.  That  only  civil  officers  of  the  United  States  are  impeachable;  i 
the  offences  for  which  an  impeachment  lies,  must  be  committed  in  thf 
tion  of  a  public  oflice. 

2.  That  a  senator  is  not  a  civil  officer,  impeachable  within  the  mej 
the  Constitution;  and  that,  in  the  present  instance,  no  crime  or  misd«ii 
is  charged  to  have  been  committed  by  William  Blount,  in  the  churaci 
Senator. 

1.  That  only  civil  officers  of  the  United  States  are  impeachable;  a 
the  offences  for  which  an  impeachment  lies,  must  be  committed  in  the 
tion  of  u  public  office. 

'I'he  necessity  of  discussing  thq  first  branch  of  this  proposition  couU 
have  been  anticipated;  but  as  the  honourable  Manager  had  contended 
constitutional  grant  of  a  power  to  institute  and  to  try  impcachinenls 
ex  vi  termini,  to  everv  descrintion  of  ofTender.  and  to  pvprv  iip<rppp  of 
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Ae  stream  is  thus  copious,  thus  inundating,  the  source  is  enveloped  (like  the 
mires  of  the  Nile)  in  mystery  and  doubt. 

The  Constitution  declares,  that  **  the  House  of  Representatives  shall  have 
dbsole  power  of  impeachment;^^  and  that  ''the  Senate  shall  have  the  sole 
power  to  try  all  impeachments:*^  Hence,  it  has  been  urged,  that  as  there  is 
■0  description  of  the  offenders  or  the  offences  in  the  Constitution  itself,  where 
Ihe  power  is  vested,  every  offender  and  every  offence,  impeachable  according 
Is  the  common  law  of  England,  must  be  deemed  impeachable  here ;  and,  it 
ii  tUeged,  that  the  common  law  power  of  impeachment  extends  to  every 
crime  or  misdemeanour,  that  can  be  committed  by  any  subject,  in,  or  out  of 
.0fiee.  But,  Mr.  Dallas  insisted,  that  this  doctrine  is  contrary  to  the  principles 
of  our  Federal  compact; — that  it  is  contrary  to  the  general  policy  of  the  law 
of  ifflpeachments  ;-~and  that  it  is  contrary  to  a  fair  construction  of  the  very 
tanns  of  the  Constitution. 

1.  That  the  doctrine  is  contrary  to  the  principles  of  our  Federal  compact, 
ke  deduced  from  the  design  with  which  the  Government  of  the  United  States 
WIS  established :  For,  although  it  is  in  some  of  its  features  Federal ;  in  others 
b  11  consolidated  ;  in  some  of  its  operations,  it  affects  the  people  as  individuals ; 
it  others  it  applies  to  them  in  the  aggregate  as  States ;  yet,  in  every  view,  all 
the  powers  and  attributes  of  the  National  Government  are  matter  of  express 
■id  positive  grant  and  transfer ;  whatever  is  not  expressly  granted  and  trans- 
fared,  must  be  deemed  to  remain  with  the  people,  or  with  the  respective 
Slates ;  and  as  the  motive  for  establishing  the  Federal  Constitution  arose  from 
fte  want  of  a  competent  national  authority  in  cases  in  which  it  was  essential 
fa  the  people  inhabiting  the  different  States  to  act  as  a  nation,  so  far  the  peo- 
|iegave  power  to  the  Federal  Government;  but  the  delegation  of  that  power 

■  evidently  limited  by  the  reason  which  produced  it.   Thus,  in  the  creation  of 

■  national  judiciary,  we  find  that  in  criminal  as  well  as  civil  cases,  no  autho- 
Btj  is  vested  in  the  courts,  but  upon  the  appropriate  subjects  of  national 
jirisprudence.  Const.  Art.  1,  §  1.  Art.  3.  Crimes  and  misdemeanours, 
which  have  no  connection  with  national  objects,  are  left  to  be  prosecuted  and 
ponished  under  the  laws  of  the  State  in  which  they  are  committed.  And  yet 
t  is  asserted,  that  for  any  crime  or  misdemeanour  which  could  only  be  thus 
ibe  object  of  State  jurisdiction,  which  could  not  be  tried  upon  an  indictment, 
IB  any  Federal  Court,  a  State  officer  or  a  private  citizen  may  be  impeached 
bilbre  the  Senate  of  the  United  States.  The  mere  investment  of  a  power  to 
■Bpeach  and  to  try  impeachments,  is  considered  as  an  instrument  destined  to 
carry  the  government  beyond  its  natural  sphere ;  and  to  give  to  the  censorship 
sf  the  Senate,  a  scope  and  efficacy  of  which  the  general  judicial  authority  of 
tke  Union  does  not  partake. 

But  the  Honourable  Manager  having  referred  to  the  English  common  law, 
fcr  an  exposition  of  the  import  and  operation  of  the  power  of  impeachment, 
Ifr.  Dallas  contended  that  the  United  States  as  a  Federal  government,  had  no 
common  law  in  relation  to  crimes  and  punishments,  and  cited  the  opinion  of 
<  judge  of  the  United  States  on  the  subject.     The  crimes  punishable  under 
4e  authority  of  the  United  States,  can  only  be  such  as  the  Constitution  defines. 
Or  acts  of  Congress  shall  create,  in  order  to  effectuate  the  general  powers  of 
4le  government.     How,  he  asked,  did  the  government  of  the  United  States 
Squire  a  common  law  jurisdiction  in  the  case  of  crimes,  and  by  what  stand- 
ard is   the  jurisdiction  to  be  regulated  ?     When  the  colonies  of  America  were 
first  settled,  each  colony  brought  with  it  as  much  of  the  common  law  as  was 
Applicable  to  its  circumstances  and  it  chose  to  adopt;  but  no  colony  adopted 
%I1  the  common  law  of  England,  and  there  was  great  diversity,  owing  to  local 
And   other  circumstances,  in  the  objects   and  extent  of   the  common  law, 
Vbich  the  different  colonies  adopted.     The  common  law  is,  therefore,  the 
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which  the  aocient  common  law  doctrine  of  inipeachments  had  bee 
and  insisted  that  there  was  no  more  occasion  to  go  to  the  toIo 
English  law  for  a  glossary  on  the  impeachment  power,  than  for  ai 
of  the  words  **  felony,"  **  breach  of  the  peace,"  &c.  dtc.,  all  of 
in  use,  and  perfectly  understood,  in  the  different  States,  before 
Constitution  was  established.  The  different  States,  speaking  ii 
language,  make  use  of  the  same  terms  to  express  a  similar  M 
instances  innumerable,  particularly  on  the  subject  of  crimes  and  p 
though  their  theories  were  the  same  their  practice  was  widely  d 
only  with  the  practice  of  England,  but  with  the  practice  of  each  « 
Dallas  then  represented,  and  illustrated,  the  pernicious  and  ab 
quences  that  would  ensue,  either  by  adopting  the  penal  common  1 
land,  or  the  penal  laws  of  the  respective  States,  as  the  rule  for 
Government.  In  the  former  event,  though  every  State  in  the  D 
jected  or  amended  the  common  law  of  crimes  and  punishmentt*  i 
was  to  be  revived  and  enforced ;  and,  in  the  latter  event,  the  prim 
formity  so  anxiously  sought  after  by  the  framers  of  the  Conatito 
essential  to  the  administration  of  justice,  would  be  effectually  dea 

It  is  the  object  of  the  Constitution  to  establish  a  national  gov 
dependent  in  its  operations,  and  with  powers  adequate  to  self-presei 
Mr.  Dallas  observed,  that  the  doctrine  which  the  Managers  cc 
was  at  war  with  that  object,  and  rendered  the  Government  dept 
the  laws  and  usage  of  a  foreign  country.  Nor  was  there  the 
cessity  for  the  interposition  of  the  doctrine,  since  the  Constitutio 
vides  a  means  for  carrying  the  impeachment  power,  as  well  as 
power,  into  effect ;  and  if  the  cases  and  objects  proper  for  iinpe 
not  sufficiently  defined  in  the  Constitution,  Congress  may  pass 
fine  and  ascertain  them. 

The  Honourable  Manager  has  asserted,  that  the  investment  of  I 
ment  power  is  absolute.  '*  The  House  of  Representatives  ahall  I 
power  of  impeachment;"  **  the  Senate  shall  have  the  sole  pow 
impeachments."  And,  he  contends,  that  the  language  of  the  4l 
the  2d  article,  so  far  as  it  speaks  of  the  **  President,  Vice-Preaii 
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II  be  Tested  in  a  President  of  the  United  States  of  America  ;'*  and 
nent  provisions  may,  with  equal  propriety,  be  denominated  mere 
tsignating  a  form  of  election,  an  oath  of  office,  and  some  of  the 
attributes.  Again,  in  article  3d,  it  is  generally  declared,  that  **  the 
^wrer  of  the  United  States  shall  be  vested  in  one  Supreme  Court 
:h  inferior  courts  as  the  Congress  may,  from  time  to  time,  ordain 
ish  ;*'  but,  surely,  it  was  never  thought  that  the  power  of  the  Federal 
Ltended  beyond  the  enumerated  cases,  though  those  cases  are  as 
tter  of  recital  as  the  cases  prescribed  for  the  exercise  of  the  im- 
it  power. 

•  the  doctrine  is  not  only  inconsistent  with  the  general  principles  of 
Bnl  compact,  it  is,  also,  inconsistent  with  the  general  policy  of  the 
mpeachments.  The  system  of  criminal  jurisprudence  is  co-extensive 
w  ordinary  objects  of  prosecution  and  punishment;  but  the  jealousy 
*tr  might  be  used  to  protect  official  delinquents,  gave  rise  to  impeach- 
^in  England.     In  the  2d  vol.  of  Woodeson^s  Lecturea^  page  596, 

•  ii  ssserted .  '*It  is  certain  (says  that  author)  that  magistrates  and 
'eotnisted  with  the  administration  of  public  affairs,  may  abuse  their 
>d  powers  to  the  extensive  detriment  of  the  community,  and,  at  the 
Htfi  in  a  manner  not  properly  cognizable  before  the  ordinary  tribunals, 
hence  of  such  delinquents,  and  the  nature  of  such  offences,  may  not 
Uy  engage  the  authority  of  the  highest  court,  and  the  wisdom  of  the 
nembly.  The  Commons,  therefore,  as  the  grand  inquest  of  the  na- 
eome  suitors  for  penal  justice ;  and  they  cannot,  consistently  either 
tir  own  dignity,  or  with  safety  to  the  accused,  sue  elsewhere  but  to 
10  share  with  them  in  the  legislature.  On  this  policy  is  founded  the 
'  impeachments,  which  began  soon  af\er  the  constitution  assumed  its 
brm.''  The  author,  in  a  subsequent  page  (p.  001),  states, 'Mhat  all 
*9  subjects  are  impeachable  in  Parliament;  but  with  this  distinction, 
er  may  be  so  accused  before  his  peers  of  any  crime,  a  commoner 
perhaps,  it  was  formerly  otherwise)  can  now  be  charged  with  mis- 
irs  only,  not  with  any  capital  offence.'*  This  position,  however, 
inderstood  in  co-incidence  with  the  general  policy  previously  stated; 
til  subjects  are  impeachable,  because  all  subjects  may  be  magistrates 
6  officers.  The  instances  specified  by  Woodeson  are  all  of  an  official 
ind  no  other  description  of  impeachment  by  the  Commons  can  be 
the  English  books. 

illas  proceeded  to  argue,  that  the  policy  of  the  law  of  impeachments 

•  ascertained  in  England,  any  departure  from  it  in  the  practice  of 
try  ought  not  to  be  made  a  precedent  in  America.  Wherever  the 
ent  to  office  is  independent  of  the  people,  the  policy  is  the  same, 

may  be  the  form  of  the  Government :  but  the  reason  of  the  law 
id  limits,  its  extent.  It  is  not  within  the  reason  of  the  law  of  im- 
lis  that  any  man,  who  is  not  a  public  officer,  should  be  so  prosecuted; 
mblic  officer  for  an  offence  which  has  no  relation  to  his  public  trust. 
S' doctrine,  in  fine,  is  inconsistent  with  a  fair  construction  of  the  terms 
onstitution.  The  operative  words  are  express:  *'The  President, 
iident,''and  all  civil  officers  of  the  United  States,  shall  be  removed 
»  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other 
laa  and  misdemeanours."  Art.  2,  sec.  4.  The  previous  clauses  are 
iriptive  of  the  power,  and  distributive  of  its  exercise;  declaring  that 
K>wer  to  institute,  and  the  sole  power  to  try,  impeachments,  shall  be- 
ta branches  of  the  Legislature  respectively.  They  contain  no  de- 
of  the  persons  liable  to  impeachment,  nor  of  the  offences  for  which 
■ent  may  be  brought.  To  suppose  that  they  include  a  jurisdiction 
personSy  for  all  offences,  is  to  annihilate  the  trial  by  jury  where  a 
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punishment  more  severe  than  death,  to  an  honourable  mind,  may  b 
It  18  to  overthrow  all  the  barriers  of  criminal  jurisprudence;  for  ( 
rogue  may  be  tried  by  impeachment  before  this  High  Court  for  em 
within  the  indefinite  classification  of  a  misdemeanour. 

The  reason  of  the  thing,  as  well  as  the  expression,  shows,  ho^ 
the  ofifender  must  be  a  civil  officer,  to  vest  the  jurisdiction  of  im] 
For  every  other  ofifender  a  competent  punishment  is  provided  in  tli 
tribunals ;  but,  in  the  case  of  a  public  officer,  no  sentence  strictly 
any  common  law  court  can  afifect  the  tenure  of  his  office.  In  the' 
offices,  to  appoint,  to  re-appoint,  or  to  abstain  from  re-appointing,  ai 
and  exercises  of  executive  authority  ;  the  ordinary  judicial  autho 
exercise  them,  nor  restrain  or  regulate  their  exercise  by  the  proper 
Hence  arose  the  necessity  of  the  judgment  in  case  of  a  conviei 
peachment;  which,  by  declaring  that  the  delinquent  officer  shall  b 
and  that  he  shall  never  be  re-appointed,  affixes,  in  efiTect,  a  cheeky  o 
to  the  general  power  of  the  Executive. 

But,  if  civil  officers  are  not  exclusively  contemplated,  why  lim 
ment  on  impeachment  simply  to  a  removal  and  disqualification! 
mon  law  maxim  says,  that  no  man  shall  be  twice  tried  for  the  saa 
and  if  the  Senate  may,  on  any  chaige  against  any  ofi!ender,  try 
meilts  of  the  accusation  and  defence,  why  restrain  them  from  p 
the  whole  judgment?  Why  multiply  trials,  and  parcel  out  jurisdici 
one  trial,  one  jurisdiction,  would  accomplish  every  purpose  of  jusU 
is  an  appearance  of  absurdity  in  the  doctrine  that  cannot  be  overi 
private  citizen,  who  holds  no  office,  may  be  impeached,  on  the 
that,  at  some  period  of  his  life,  it  is  possible  he  should  be  appoint 
officer.  And,  if  any  sentence  is  pronounced,  it  must,  in  his  case 
petual  disqualification ;  whereas,  in  the  case  of  a  man  actually  ic 
sentence  may  only  extend  to  a  present  removal. 

Again,  if  the  bare  designation  of  the  party  who  should  impe, 
the  party  who  should  try  impeachments,  creates  a  jurisdiction  over 
for  all  offences,  why  should  the  subsequent  clause  specifically  nai 
sident,  Vice-President,  and  all  civil  officers  of  the  United  Stat 
would,  certainly,  be  included  in  the  general  authority ;  and  it  < 
answer  to  say,  that  it  was  with  a  view,  imperatively,  to  aommai 
moval  on  conviction,  because  the  restricted  judgment  of  the  Sei 
emphatically  at  their  case — a  removal  from  office  and  a  perpetual 
cation.  Would  not  those  officers  be  removed  or  disqualified  for  i 
for  which  a  private  citizen  might  be  disqualified  on  impeachmen 
is  not  one  of  the  enumerated  ofifences  ?  It  is  here,  likewise,  to  be 
that  the  persons  subject  to  removal,  are  to  be  "  civil  officers  of 
States,"  excluding  all  idea  of  affecting  the  station  of  State  officei 
State  officers,  as  well  as  private  citizens,  are  liable  to  impeachment 
Senate,  according  to  the  present  claim  of  jurisdiction. 

And  here  Mr.  Dallas  again  asked,  if  the  general  investment  of  th 
impeachment  created  so  unqualified  a  jurisdiction,  by  what  law  ai 
guided,  in  instituting,  conducting,  and  concluding  the  process?  1 
act  of  Congress  adopting,  or  prescribing,  a  rule ;  and  if  it  is  ainatt 
by  implication,  to  the  Englieih  code,  whence  will  the  Senate  derii 
tionary  power,  to  adopt  the  modern,  and  reject  the  ancient  law ;  t( 
doctrine  as  it  relates  to  Peers,  or  the  doctrine  as  it  relates  to  C< 
No :  the  words  do  not  permit  this  latitude  of  jurisdiction ; — the  re 
case  does  not  require  it.  On  the  contrary,  the  Constitution  presc 
plete  and  consistent  system  : — it  declares  who  shall  impeach,  wh 
who  may  be  impeached,  for  what  offences,  and  how  the  delinquei 
punished.     Finding  all  these  arrangements  in  the  Constitution,  fin> 
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Mcding  to  the  second  branch  of  (he  lirel  general  proposition  (that  the 
:,  for  which  an  impeachment  lies,  must  be  committed  in  the  execution 
fficial  trust]  Mr.  Dallas  observed,  that  the  argument  had  necesBanly  been, 
Mt  meuure,  anticipated.  The  ordinary  penal  law  and  courts  of  justice 
liah  every  offence,  whether  it  is  committed  by  a  public  officer,  or  by  a 
eiliien;  but  as  official  ofTences  can  only  be  committed  by  public  officera, 
it  would  be  a  daa^rous  encroachment  on  the  Executive  power,  to  au- 
Ihe  judges  to  pronounce  a  removal  from  office,  a  provision  has  beeo 
raperadded,  which  is  si  once  calculated  to  preserve  the  independence  of 
■Ttmenta  of  government,  and  to  secure  the  people  fTom  an  abuse  of  the 
.veauthorily.  It  is  evident,  however,  Trom  the  description  of  persons  and 
I  impeachable,  and  the  qualified  nature  of  the  punishment  to  be  inflicted 
avietion,  that  official  offenders  and  offences  were  alone  contemplated, 
rinion  is  forlilied  by  the  express  provisions  of  the  Constitutions  of  the 
laj  Stales.  Here  Mr.  Dallas  read  extracts  from  the  Consiilulions  or  New 
lire,  Massachusetts,  New  York,  Pennsylvania,  North  Carolipa,  South 
I,  Georgia,  Vermont,  Kentucky  and  Tennessee,  all  of  which  restricted 
vr  of  impeachment  to  the  case  of  offences  commiTted  in  office :  And 
irked,  that  this  being  the  sense  of  the  Slates  individually,  it  may  fairly 
med  to  be  their  sense  collectively.  In  politics,  as  well  as  in  maihe* 
■U  the  parts  are  equal  to  the  whole;  and  when  we  find  all  the  pans 
I  this  policy,  we  must,  in  order  to  be  consistent,  ascribe  the  same 
t  the  whole,  when  acting  on  the  same  subject.  But,  it  may  be  added, 
■  the  House  of  Representatives  seems  to  have  entertained  ihe  opinion, 
impeachable  offence  must  be  an  offence  committed  by  an  officer,  in 
intion  of  his  office;  since  it  is  stated,  as  the  gist  of  the  charge,  in  (he 
of  impeachment,  that  the  defendant  was  a  Senator  [which  ihe  prose* 
miiend  is  an  office)  and  that  the  misdemeanours  imputed  lo  him,  were 
ml  contrary  to  the  duties  of  Ilia  station- 
hat  a  Senator  is  not  a  civil  officer,  impeachable  within  the  meaning  of 
utitntion;  and  that,  in  the  present  instance,  no  crime  or  misdemeanour 
;ed  to  have  been  coramilled  by  William  Blount,  in  the  character  of  a 
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United  States,  accept  a  present,  or  a  title,  without  the  consent 
Again :  the  Constitution  declares,  that  *'  the  President  shall  ap] 
officers  o/*the  United  States  :'*  does  this  give  him  no  power  to  sf 
wider  the  United  States  ?     If  it  does  not,  whence  does  he  derii 
which  he  daily  exercises  ?   By  the  6th  article  of  the  Constitution 
that  **  the  Senators  and  Representatives  before  mentioned,  and  th 
the  several  State  Legislatures,  and  all  Executive  and  judicial  of 
the  United  States,  and  of  ihe  several  States,  shall  be  bound  by  oi 
tion  to  support  this  Constitution  ;•  but  no  religious  test  shall  eve 
as  a  qualification  to  any  office,  or  public  trust,  wider  the  Un 
Now,  is  it  reasonable  to  interpret  this  article,  so  as  to  require  the 
only  from  officers  of  the  United  States,  that  is  from  the  Preside 
bers  of  the  Legislature,  and  not  from  officers  under  the  United 
from  persons  appointed  by  the  Executive?    Or  so  as  to  exempt  < 
the  United  States,  that  is,  officers  appointed  by  the  Executive, 
giou8  te8if  while  such  a  test  may  be  exacted  from  the  President  i 
of  the  Legislature,  under  the  description  of  officers  of  the  United 
cursory  analysis  il  a  sufficient  refutation  of  the  distinction,  wJi 
attempted  on  a  mere  quibble,  or  play  of  words. 

Mr.  Dallas  then  proceeded  to  observe,  that  there  were  no 
Constitution,  that  extended  the  impeachment  power  to  the  case 
The  4th  section  of  the  2d  article  contains  the  only  Constitution! 
of  persons  liable  to  impeachment;  and  it  does  not  expressly  na 
of  either  branch  of  the  Legislature.     To  involve  a  Legislator,  tb< 
operation  of  the  power,  it  must  be  by  implication,  either  includi 
the  general  terms  of  the  investment,  or  in  the  description  of 
But  why,  he  inquired,  insert  the  President  and  Vice-President* 
Senator,  if  the  Senator  was  equally  intended  to  be  affected  by  t 
Under  the  general  designation  of '*  civil  officers,"  it  would  son 
much  more  natural  to  include  the  President  and  Vice-Presid 
members  of  the  Legislature.     If  the  President  and  Vice-Preside 
as  a  department  of  the  Government,  so  ought  the  Senators  am 
tives.     It  is  a  rule  of  law,  that  by  naming  an  inferior  officer,  a  an 
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dges  in  their  own  cause.  And  he  contended,  that  to  include  the 
n  the  description  of  **  civil  officers,"  would  generate  endless  ab- 
I  inconsistency  in  the  Constitution  itself. 

section  of  the  2d  article  provides,  that  *'  the  President  shall  nomi- 
!>]f  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint  am- 
otber  public  ministers  and  consuls,  judges  of  the  Supreme  Court, 
ler  officers  of  the  United  States,  whose  appointments  are  not  herein 
provided  for,  and  which  shall  be  established  by  law."  The  Presi- 
ig  then  power  to  appoint  all  the  officers  of  the  United  States,  includ- 
7*  as  well  as  civil  officers ;  the  3d  section  of  the  same  article,  declaring 
ihall  commission  ail  the  officers  of  the  United  States;"  and  the  4th 
roviding  for  the  removal  of  all  civil  officers,  excluding  military  of- 
impeachment  and  conviction  ;  it  would  seem  inevitably  to  result,  that 
I  an  officer  of  the  United  States,  unless  he  has  been  appointed  and 
oaed  by  the  President ;  and  that  unless  he  is  so  appointed  and  com- 
lihe  cannot  be  an  objectof  igipeachment     Here  Mr.  Dallas  requested 

«be  remembered,  that  the  provision  respecting  impeachments  was 
Executive  article  of  the  Constitution ;  and  was  immediately  con- 
rith  the  arrangements  for  n\aking  appointments,  and  issuing  commis- 
ider  the  authority  of  the  President. 

Mr.  Dallas  proceeded  to  inquire,  does  the  President  nominate  or 
ion  Senators  or  Representatives  ?  No  :  nor  does  the  (constitution,  in 
of  it,  term  them  officers,  or  call  their  representative  station  an  office, 
lonourable  Manager  has  said,  that  the  latitude  to  which  this  position 
i^onld  render  it  necessary  that  the  President  should  issue  a  commis- 
limself,  to '  the  Vice:President,  and  to  the  Speaker  of  the  House  of 
Ktitives,  since  they  are  all  expressly  denominated  officers.  The 
on,  however,  is  not  chargeable  with  this  absurdity.  The  President 
President  have  their  commissions  from  the  Constitution  itself;  and 
®r  of  ihe  House  of  Representatives  is  emphativ^ally  an  officer  of  the 
^*of  the  United  States.  But  the  objection  affords  an  opportunity 
^  the  meaning  of  ihe  Constitution.  It  is  provided,  that  the  President 
''lission  all  officers,  and  that  all  civil  officers  shall  be  removed  on 
^nt  and  conviction ;  but  the  President  does  not  commission  himself 
ice-President,  and,  therefore,  as  it  was  intended  to  affect  them  by 
'hment  power,  it  became  necessary  expressly  to  name  them.  The 
^es  not  commission  Senators  and  Representatives;  but  it  was  not 

0  affect  them   by  the  impeachment,  and,  therefore,  they  are  not 

Uas  continued  to  analyse  various  parts  of  the  Constitution,  and 
^  the  operation  of  them,  that  a  legislator  never  was  considered  as 
^f  the  United  Slates,  in  the  ordinary  or  constitutional  acceptation  of 
The  6th  section  of  the  1st  article  contains  the  following  passage: 
^r  or  Representative  shall,  during  the  time  for  which  he  was  elected, 
^  to  any  cit'iV  office  under  the  authority  of  the  United  States,  which 
^heen  created,  or  the  emoluments  whereof  shall  have  been  increased 
^  time ;  and  no  person  holding  any  office  under  the  United  States^ 
^member  of  either  House  during  his  continuance  in  office,^^  No- 
Id  more  strongly  mark  the  discrimination  between  a  legislator  and  an 
kiD  the  language  which  is  here  used.  It  is  declared  that  ilo  member, 
■7  office,  shall  be  a  member  of  either  House,  while  he  continues  in 
[f  a  member  was  deemed  an  officer,  the  phraseology  would,  doubt- 
e  been,  **  no  member  holding  any  other  office."     Again :  let  it  be 

1  that  previously  to  the  amendment  of  the  Constitution  (which  merely 
that  no  law  varying  the  compensation  for  the  services  of  Senators 
efentatirea,  shall  take  effect,  until  an  election  of  Representatives  has 
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intervened)  the  pay  of  Senator  had  been  increased  by  an  act  of  Congreiif 
could  not  a  Representative,  who  had  assisted  in  passing  the  act,  be  chofeni 
Senator  before  the  expiration  of  the  two  years  for  which  he  was  origiDaHj 
elected  ?    Again :  let  it  be  supposed  that  a  new  State  was  erected  and  admiltra 
into  the  Union  ; — if  a  Senator  is  an  ofTiceri  the  office  of  Senator  for  the  new 
State,  would  be  created  during  the  time  for  which  Congress,  who  created  iti 
was  elected;  and  yet,  might  not  a  member  of  that  Congress  be  choteBa 
Senator  for  the  new  State,  before  the  expiration  of  the  time  for  which  he  wm 
elected  a  Representative  ?    When,  for  instance,  Kentucky  was  separated  fron 
Virginia  and  erected  into  a  State,  was  not  a  Representative  elected  for  Virginii 
residing  within  the  boundaries  of  Kentucky,  eligible  immediately  as  a  Senaloi 
of  Kentucky,  though  he  resigned  his  representative  seat  before  the  term  ol 
his  election  had  elapsed? 

The  first  section  of  the  2d  article,  likewise,  pointedly  distinguishes  betvea 
a  legislator  and  a  public  oflicor,  declaring,  **  that  no  Senator  or  Rcpresentatini 
or  person  holding  an  office  uf  trust  or  profit  under  ihc  United  States,  shall  be 
appointed  an  elector.**  If  Senators  or  Representatives  were  considered  ■ 
persons  holding  ofRccs  of  proiit  or  trust  under  the  United  States,  it  wii 
superfluous  to  specify  them  at  all;  or,  if  named,  it  would  have  been  corrtcl 
to  say,  "  no  Senator  or  Representative  or  person  holding  any  other  office  d 
trust  or  profit,  <&:c."  Dut  it  is  important  also  to  remark,  that  here,  where  ibf 
Constitution  intends  to  work  a  disqualification,  as  to  Senators  and  Represeota* 
tives,  they  arc  expressly  named ;  and  no  sound  reason  can  be  offered,  wliy 
they  should  not  have  been  equally  named,  if  the  Constitution  had  iniended 
to  subject  them  to  impeachment. 

But  the  8th  section  of  the  1st  article  contains  a  classification,  which  ii 
calculated  to  demonstrate  to  every  candid  understanding,  that  the  framersrf 
the  Constitution  uniformly  distinguished  between  legislators  and  officers.  D 
is  there  provided,  that  Congress  shall  have  power  ''to  make  all  laws  vhidi 
shall  be  necessary  and  proper  for  carrying  into  execution  the  foregoing  poweA 
and  all  other  powers  vested  by  this  Constitution — 1st,  in  the  government  of 
the  United  Slates, — 2d,  or  in  any  department  thereof — 3d,  or  in  any  officer 
thereof."  Tliis  furnishes  a  key  to  the  meaning  of  the  Constitution.  The 
government  of  the  United  Stales  embraces  all  the  departments;  and  ll» 
Legislature  is  a  department.  It  is  true  that  the  Execuiive  and  the  Judiciil 
powers  likewise  constitute  departments  of  the  government;  but  theyareia 
their  nature  and  operations  rharacteristically  distinguishable  from  the  Lcgii- 
lativc  department.  The  Legislature  always  conveys  to  the  mind  llie  idea  of 
numbers;  the  Judiciary  and  Executive  always  convoy  to  the  mind  the  idea  of 
individuals;  the  former  acts  by  majorities;  tlio  latter  act  by  person??.  IleocCi 
we  find,  the  Legislature  is  chosen,  the  Execuiive  and  Judiciary  arc  a])poiiitedi 
the  one  is  called  a  trust,  the  others  are  called  offices.  In  common  parbncft 
as  well  as  in  teehuieal  precision,  the  Legislature  is  denominated  a  body,  of 
which  each  Kepresentalivc  is  a  member.  The  meml>ers  of  the  Legislature 
have  no  responsihiiity  but  to  their  consiiiuents;  and  what  they  do  as  Legislr 
tors,  cnn  nowhere  else  be  questioned.  IJul  Executive  and  Judicial  matfisiraiw 
are  responsible  fur  all  their  ads,  in  tiic  ordinary  course  of  criminal  pro»ecuiioDi 
as  well  as  in  tbc  extraordinary  course  of  impeachment. 

This  distinction  is  not  a  novelty  ;  it  has  been  drawn  in  the  Articles  of 
Confederation,  it  exists  in  the  pres<Mit  Federal  Constitution,  it  is  recognizrf 
in  many  of  the  Constitutions  of  the  individual  Slates,  and  even  the  recent  acli 
of  Congress  sanation  and  enforce  it.  Mr.  Dallas,  having  read  the  cxlracisl* 
support  bis  assertion,  animadverted  particularly  on  the  oath  of  olVire  pi** 
scribed  in  tbc  Constitution  {arf,  2,  accL  1)  to  tbe  President,  thouch  none 
wis  prescribed  to  Senators  or  Reprcsenlatives ;  and  on  the  act  of  CoiiffreH 
relative  to  certain  oaths  which  exacted  from  Senators  and  Representatives 


them ;  they  have  nothing  to  <1o  with  expounding  them ;  and  hence 
diveraity  in  the  modei  of  remedying  any  grievance,  which  they 
from  the  conduct  of  their  RepresenlatiTes  or  agents,  If  a  Legislator 
[,  he  may  be  expelled  before  the  terra  for  which  he  was  chosen  hai 
10  may  be  rejected  at  the  next  periodical  election  ;  and  ihe  laws 
hai  sancltoiied  may  be  repealed  by  a  new  represcnlalion.  But  if  an 
or  8  Judicial  magistrate  acts  wrong,  the  people  have  no  immediate 
Kirrect ;  proeeculioa  and  impeachment  are  the  only  remedies  for 
Then,  it  is  manifest,  that  by  the  power  of  impeachment,  the  people 
ma  to  guard  against  themselves,  but  against  their  agents ;  ihey  did 
lo  exclude  themselves  from  the  right  of  re-appointing,  or  pardoning; 
rtrain  the  Executive  magislrale  from  doing  either  with  respect  lo 
hose  offices  were  held  independent  of  popular  choice, 
iject  is  made  more  plain,  by  iwo  considerations  : — Ist,  that  although 
IM  may  expel  a  member,  they  cannot  (on  the  principles  of  the  Con- 
rilhoutany  express  prohibiiioti)  expel  him  twice  for  the  same  cause: 
M  President  is  not  empowered  to  pardon  in  cases  of  impeachment. 
)  of  expulsion,  the  member  is  senl  lo  ihe  people,  but  if  ibey  choose 
lim  again,  be  has  a  perfect  title  to  his  seat.  In  the  case  of  an  im- 
4  the  delinquent  officer  is  dismissed  ;  on  the  general  power  of  the 
he  might  be  re-appointed  ;  but  to  guard  against  the  sbnse  of  that 
Constiluiion  superadds  a  sentence  of  perpetual  disqualification. 
KD  said  by  the  Honourable  Manager,  that  every  person  who  executes 
tj  is,  in  fact,  an  officer;  but  this  definition  is  certainly  loo  vague 
■i*c.  Here  Mr.  Dallas  exemplilied  the  general  principle  of  his 
by  the  analogies  to  a  corporation,  which  has  a  power  of  making 
ppointing  its  own  officers  (being  members  of  the  corporation)  and 
iroxy.  The  proxies  appointed  by  the  members  (one  proxy  perhaps 
nembera]  hej^ompared  lo  Senators  and  Representalives;  bHt,8urely, 
i  were  never  called  ihe  officers  of  the  corporation.  When  the 
■sd  directors  of  the  corporation  are  chosen  from  its  members,  they 
ihe  officers  of  the  insliiuiinn  ;  so.  when  ihe  Speaker  of  the  House 
nUiives  is  chosen,  he  is  called  the  officer  or  the  House,  but  the  rest 
mentatiTes  remain  its  members.   The  language  of  the  Constiiuiion, 
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sident,  &c.,"  and  the  9th  section  provides,  "  that  in  case  of  removal,  death, 
resignation,  or  inability  both  of  the  President  and  Vice-President  of  the  United 
States,  the  President  of  the  Senate  pro  tempore^  and  in  case  there  shall  be  no 
President  of  the  Senate,  then  the  Speaker  of  the  House  of  Bepreaeniativti^ 
for  the  time  being,  shall  act  as  President,  &c/*  The  President  of  the  Seoate 
pro  tempore^  and  the  Speaker  of  the  House  of  Representatives,  are  merelj 
the  ofHcers  of  their  respective  Houses ;  and  it  is  only  by  being  chosen  to 
the  chair,  that  they  acquire  the  denomination  of  ofTicers,  contradistinguished 
from  the  character  of  members. 

Mr.  Dallas  repeated,  that  from  a  just  consideration  of  the  principles  of  oor 
Government,  it  was  thus  manifest,  that  the  moment  there  was  a  departure  fnm 
the  immediate  choice  of  the  people,  the  law  of  impeachment  became  necesniy 
to  secure  them  from  the  favouritism,  or  perverseness,  of  the  Executive  Magis- 
trate.    Impeachment,  he  observed,  is,  with  respect  to  executive  and  judicial 
ofHcers,  what  expulsion  is,  with  respect  to  the  members  of  the  LegislatoK. 
As  expulsion  enables  the  people  to  decide,  whether  they  will  restore  the  evicted 
member  to  their  service,  a  conviction  on  impeachment  enables  the  Representi- 
tives  of  the  people  to  decide,  whether  the  delinquent  shall  be  partially,  or  Uh 
tnll}',  excluded  from  the  honours  and  emoluments  of  public  office.     But  tk 
very  circumstance  of  declaring,  that  a  pardon  shall  not  avail  in  cases  of  io- 
peachment,  though  a  re-election  shall  avail  in  cases  of  expulsion,  demonstraM 
(as  was  before  intimated)  that  the  people  did  not  mean  to  guard  against  tbe 
exercise  of  their  own  sovereignty,  but  against  an  abuse  of  the  power  delegated 
to  their  agents.     Nor  is  there  any  legal  force  in  the  objection,  that  a  Senator 
or  Representative,  convicted^  upon  impeachment,  should  be  rendered  ineligible; 
for  the  people  are  the  best  judges  to  whom  they  ought  to  confide  their  int^ 
rests;  and  it  is  no  uncommon  thing  in  the  law,  that  persons  disqualified  to  id 
for  themselves,  may  be  qualified  to  act  for  others.     A  minor  and  a  married 
woman  may  be  an  executor  or  executrix.     A  person  outlawed  or  attainted 
may  be  an  attorney.     And  it  appears  from  the  case  of  Jnikes,  and  many  other 
cases,  that  conviction  of  a  misdemeanour,  is  no  bar  to  an  election  as  a  member 
of  the  British  Parliament. — {See  to  same  effect,  post,  Lyon's  case,) 

Here  Mr.  Dallas  entered  into  a  general  recapitulation  of  the  points  of  his 
argument,  urging  that  the  reason,  on  which  the  law  of  impeachments  vai 
founded,  did  not  apply  to  the  case  of  a  legislator ;  that  impeachments  were 
intended  as  a  check  on  the  Executive  power,  in  the  business  of  appointing  to 
oflice  ;  that  the  power  of  expulsion,  by  returning  an  offending  member  to  hi> 
constituents,  was  sufficient  to  enable  each  House  of  Congress  to  preserve  itself 
from  pollution;  and  that  the  general  penal  law,  applying  as  much  to  Senators 
and  Representatives,  as  to  any  other  class  of  citizens,  was  competent  to  ererf 
purpose  of  punishment,  as  well  as  to  warn  the  people  against  unworthy  can- 
didates for  their  favour.  But  besides  these  considerations,  there  are  precao- 
tions  taken  in  relation  to  the  popular  choice,  which  are  not  taken  in  the  onii- 
nnry  appointments  to  office.  The  candidates  must  have  attained  a  certain  age; 
they  must  be  qualified  by  citizenship,  and  long  residence;  and  they  are  ei- 
posed  to  the  ordeal  of  frequent  elections.  Under  these  circumstances,  the 
great  security,  after  all,  is,  that  the  people  will  only  trust  those  citizens  with 
legislative  power,  who  will  employ  it  with  wisdom  and  fidelity. 

There  is,  however,  one  topic  connected  with  the  present  discussion,  to 
which  the  Honourable  Manager  (perhaps  from  motives  of  delicacy)  has  not 
adverted,  though  in  almost  every  conversation  abroad,  it  is  treated  as  of  some 
importance :  Mr.  Dallas  said,  he  meant  the  distinction  between  Representa- 
tives and  Senators,  as  objects  of  impeachment,  owing  to  the  participation m 
the  Senate  in  the  executive  business  of  making  treaties,  and  appointing  of- 
ficers; and  on  which  distinction  alone,  a  Senator  has  sometimes  been  regunl^ 
as  a  civil  officer.     But  the  objection  is  susceptible  of  a  full  and  satisfactory 
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iwer.  The  Constitution  declares,  where  the  Legislature,  and  where  the 
ecutive  power  shall  be  deposited ;  and  to  each  depositary  it  allots  certain 
ibales;  but  it  nowhere  calls,  or  considers  the  Senate  as  an  executive  body. 
B  omnipotence  of  the  people  in  choosing  their  form  of  government,  and  in 
difjing  its  powers,  will  not  be  denied:  they  might  have  established  a  des- 
iflm  instead  of  a  republic,  when  they  ratified  the  existing  Constitution ;  and 
f  had  a  right  to  regulate  and  limit,  as  they  pleased,  the  jurisdiction  of  the 
at  departments  of  the  State.  They  have,  in  fact,  exercised  this  absolute 
horily  in  a  variety  of  instances.  If  they  have  enlarged  the  sphere  of  Sena- 
ial  aothority,a8  a  legislative  power,  in  the  cases  of  treaties  and  offices,  they 
«  abridged  it  in  the  case  of  money  bills.  If  they  have  abridged  the  Presi- 
itial  authority,  as  an  executive  power,  in  the  cases  of  treaties  and  offices, 
J  have  enlarged  it,  in  the  case  of  the  qualified  negative  on  laws ;  and,  in- 
!dy  tlie  President  might  as  well,  for  that  reason,  be  called  a  member  of  the 
|ialatore,as  a  Senator  may,  for  the  preceding  reason,  be  called  a  civil  officer. 
BnC  what  is  the  nature  of  this  senatorial  participation  in  the  business  of  the 
»cative?  It  is  nothing  more  than  a  privilege  to  approxe,  or  to  disapprove  ; 
express  a  legislative  sentiment,  upon  an  executive  proposition.  The  right 
nominate,  to  commission,  and  to  remove  public  officers,  remains,  exclu- 
dy,  in  the  President.  Might  not  the  people,  however,  have  given  to  the 
gklature,  or  to  either  of  its  branches,  an  entire  power  over  offices,  without 
anging,  or  destroying  the  legislative  character  ?  In  Pennsylvania,  the  State 
easurer  is  always  appointed  by  the  General  Assembly ;  and  that  body  may 
point  all  the  other  officers  in  the  department  of  accounts.  This  was  the 
le,  likewise,  when  the  Legislature  of  Pennsylvania  consisted  of  only  one 
mse  ;  and  yet  it  never  was  thought  that  the  Representatives,  for  this  reason, 
came  executive  magistrates,  or  civil  officers.  If  the  people  might  invest 
nr  Representatives  with  the  whole  power,  may  they  not  invest  them  with  a 
rt?  But  if  this  participation,  in  what  is  termed  executive  business,  changes 
f  character  of  a  legislator,  into  the  character  of  a  civil  officer,  how  will  the 
e  operate,  when  we  find  Congress  is  empowered  to  make  war,  to  grant  let- 
i  of  marque  and  reprisal,  to  regulate  weights  and  measures,  to  coin  money, 
create  courts,  d:c.,  all  attributes  of  executive  authority,  according  to  most 
litical  theories,  and  practically  so,  according  to  the  government  of  that 
intry,  from  which  our  ideas  of  politics  and  jurisprudence  arc  derived? 
rely,  then,  the  distribution  of  power  is  no  criterion  on  the  occasion ;  and 
'.  participation  of  the  Senate,  in  the  business  of  appointments,  may  as  well 
cnUled  a  legislative,  as  an  executive,  authority :  it  is  a  part  of  the  jurisdic- 
D  allotted  to  the  Senate  as  a  legislative  body.  The  general  reasoning  is 
sally  applicable  to  tlie  Senatorial  participation  in  making  treaties :  And  this 
ditional  remark  occurs,  that  as  treaties  are,  under  our  Constitution,  a  con- 
toent  part  of  the  supreme  law  of  the  land,  they  would  seem  more  properly 
be  classed  with  legislative,  than  with  executive,  acts.  Why,  likewise,  it 
ly  fairly  be  asked,  should  not  a  Senator  be  considered  as  a  civil  officer,  on 
sonnt  of  the  participation  with  the  Judiciary,  in  matters  of  impeachment,  as 
ill  as  on  account  of  the  participation  with  the  Executive,  in  matters  of  office 
d  treaty  ?  And,  in  that  point  of  view,  the  House  of  Representatives,  acting 
(he  character  of  the  grand  inquest  of  the  nation,  may  also  be  denominated 
il  officers.  But  the  truth  is,  (and  it  cannot  be  too  often  repeated,)  that  the 
Dple  have  a  right  to  deposit  any  power,  in  any  form,  in  any  department; 
d  an  arbitrary  definition  of  the  power  will  not  alter  the  character  of  the  de- 
rtment. 

Mr.  Dallas  here  observed,  that  he  had  so  greatly  trespassed  on  the  time  and 
eotion  of  the  Senate,  and  was  so  much  exhausted  with  the  debate,  that  he 
»uld  leave  it  to  his  colleague  to  dilate  upon  the  remaining  points  involved 
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in  the  discussion.  It  would  be  permitted  to  him,  however,  cursorily  to  re- 
mark, that  the  articles  of  impeachment  do  not  charge  William  Blount  with  any 
crime,  or  misdemeanour,  committed  in  the  execution  of  his  office ;  wiih  any  act, 
which  might  not  have  been  committed  by  any  other  citizen,  as  well  as  a  Sena- 
tor:  That  there  was  room  for  argument,  whether  an  officer  could  be  impeached 
after  he  was  out  of  office;  not  by  a  voluntary  resignation  to  evade  prosecotioo, 
but  by  an  adversary  expulsion  :  And  that  the  Honourable  Manager  had  mis- 
understood the  object  of  the  plea,  when  he  supposed  it  asserted  a  right  to  a 
trial  by  jury,  in  cases  properly  impeachable;  since  the  clause  to  which  he  re- 
ferred, was  merely  inserted  to  show,  that  unless  this  was  a  case  in  which  an 
impeachment  would  lie,  the  party  was  entitled  to  a  trial  by  juryt  in  the  ordi- 
nary courts,  having  cognizance  of  the  matters  charged. 

Upon  the  whole,  Mr.  Dallas  expressed  his  hope,  that  for  the  sake  of  the 
principle,  as  well  as  in  favour  of  his  client,  the  plea  to  the  jurisdiction  of  the 
Senate  would  be  sustained,  and  the  impeachment  dismissed :  but  whaterer 
should  be  the  result,  he  was  confident  it  would  be  produced  by  deliberation, 
wisdom,  justice,  aud  impartiality. 

The  Court  adjourned  until  to-morrow  morning  at  eleven  o'clock. 

January  5. — The  Court  being  formed,  and  the  Managers  and  coun- 
sel having  attended,  Mr.  IngersoU  spoke  as  follows : 

Mr.  President,  and  Gentlemen  of  this  Honourable  Senate, 

A  cause  involving  the  construction  of  an  important  part  of  the  ConstitalioQ 
of  the  United  States,  the  dignity  and  independence  of  the  Senate,  and  ibt 
rights  of  the  House  of  Representatives,  offers  for  consideration. 

Motives  of  such  high  import  secure  to  me  the  attention  of  this  honourable 
body,  while  I  attempt  the  discussion  of  a  question,  novel,  curious  and  interest- 
ing to  every  citizen  of  the  Union. 

I  shall  class  my  observations  under  these  three  particulars,  to  witt  The 
nature,  the  extent,  and  the  objects  of  the  power  of  impeachment,  as  desig* 
naied  by  the  Constitution  of  the  United  States. 

The  honourable  chairman  of  the  Managers  has  told  us,  that  the  ConstitiUion 
has  adopted  the  word  impeachment,  as  well  as  many  other  technical  termii 
and  has  sent  us  to  the  common  law  for  its  exposition;  that  by  following  the 
guide  to  which  he  refers  us,  we  shall  find  that  this  power  is  universal  and 
without  exception,  pervades  every  part,  indefinite  as  to  offenders  and  otfences, 
restricted  only  in  the  punishment  to  be  inflicted. 

This  suggestion  gives  to  the  cause  an  importance,  the  weight  of  which  op- 
presses me.  I  now  feel  a  zeal  beyond  the  line  of  the  mere  advocate.  This 
is  the  first  and  last  opportunity  to  pause  and  consider  before  the  irretrievable 
step  is  taken.  The  interest  of  my  client  is  lost  in  the  consideration,  how  the 
event  of  this  hearing  may  affect  the  public. 

Sir,  when  I  turn  as  directed  to  the  books  of  the  law,  to  know  the  nature  o( 
the  proceeding  by  impeachment,  what  do  I  find  of  it  there'/  Little  good,  and 
much  ill;  and  while  the  energy  of  the  English  language,  copious  as  ii  i?, i« 
exhausted  in  eulogiums  on  trials  by  jury  in  criminal  cases,  I  read  of  none  on 
proceedings  by  impeachment.  The  best  English  writers  content  themsekes 
with  stating,  coldly,  that  the  most  proper  and  the  most  usual  instances  of  pro- 
ceeding by  impeachment,  are  against  the  Ministers  and  other  great  officers  of 
stale,  who,  surrounded  by  the  imposing  splendour  of  royal  favour,  are  too 
great  for  the  grasp  of  law,  administered  by  courts  and  juries;  and  from  the 
special  nature  of  the  alleged  crimes,  sometimes  a  knowledge  is  requisite  not 
always  possessed  by  juries. 

Sir,  I  find  in  those  books,  that  the  trial  by  jury  in  criminal  cases,  is  the  pal* 
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idiom  which  has  preserved  the  liberties  of  the  British  nation  during  the  shocks 
f  conqaest  from  abroad,  the  convulsions  of  civil  wars  within,  and  the  more 
aogerous  period  of  modem  luxury. 

Mj  impression  or  my  sentiments  upon  this  subject,  are  not  entitled  as  such, 
k  the  notice  of  this  honourable  body;  but  when  I  can  cite  in  their  support 
ich  names  as  Hale,  Hume,  Blackstone  and  Woodeson ;  when  I  can  add  the 
Kiiressions  of  the  first  great  charter  of  American  freedom,  the  Declaration 
flndependence,  in  which  I  find  it  assigned  as  one  reason  for  the  dismember- 
icnt  of  the  Empire,  that  the  King  had  given  his  assent  to  laws,  for  depriving 
■  in  many  cases  of  the  benefits  of  trial  by  jury ;  I  trust  what  I  have  ob- 
mrved  in  this  particular  will  not  be  stigmatised  as  declamation. 

Since  the  Honourable  Manager  has  put  me  in  this  course,  I  will  pursue  it 
I  little  further.  And  I  ask,  is  proceeding  by  impeachment  the  genuine  ofT- 
ipriDg  of  that  Constitution  whose  very  end  and  aim,  in  the  view  of  Montes- 
|oieu,  was  civil  liberty ;  or  is  it  an  excrescence  on  the  body  politic,  a  neces- 
nry  evil  to  cure  a  greater  mischief;  a  balance  to  counterpoise  the  weight  of 
monarchy  ?  I  read  in  Blackstone*^  Commentaries^  vol.  i.  pp*  244,  249,  250, 
251, 252,  257,  258 ;  and  Blackstone^ B  Commentaries,  vol.  iv.  259,  260,  that 
the  King,  all  perfect  and  immortal  in  his  royal  capacity,  can  do  no  wrong ; 
and  hence  the  necessity  of  a  check  by  impeachment  upon  his  ministers,  and 
those  subjects  who  are  entrusted  with  the  administration  of  public  affairs,  who 
Buy  infringe  the  rights  of  the  people,  and  be  guilty  of  such  crimes,  as  the 
ordinary  magistrate  either  dares  not  or  cannot  punish — a  part  of  these  reasons, 
•arely,  cannot  operate  in  a  republican  system. 

I  read  in  Magna  Charta  that  no  man  shall  be  condemned  but  by  the  law- 
fal  judgment  of  his  Peers,  or  the  law  of  the  land.  What  was  this  law  of  the 
Iind!  what  other  mode  of  proceeding  in  criminal  causes  was  then  in  practice, 
except  trial  by  jury?  Hale,  eminently  great  and  equally  good,  expresses  it  to 
be  by  the  common  law  of  the  land.  A  learned  English  historian  explains 
the  expression,  as  alluding  to  those  methods  of  trial  which  originated  in  the 
presumptuous  abuse  of  revelation  in  the  ages  of  dark  superstition.  The  trial 
by  ordeal,  of  fire  or  water,  the  corsned  or  morsel  of  execration,  and  the  trial 
by  battle.  I  add  informations  originally  reserved  in  the  great  plan  of  the 
English  Constitution,  and  attachments  for  contempts.  Was  the  proceeding  by 
iBpeachroent  within  the  exception  ?  Magna  Charta  bears  date  A.  D.  1225;  the 
Snt  instance  of  impeachment  mentioned  in  the  judicial  history  of  England  (as 
ar  as  I  can  find)  was  on  the  3d  of  February,  1388,  or  at  least  1327,  in  the 
vign  of  Edward  III.,  more  than  one  hundred  years  after  Magna  Charta  ;  un- 
ess,  indeed,  it  be  the  proceedings  against  the  two  Dispensers  in  1321,  which 
vere  so  irregular  that  it  was  made  void  in  Parliament  the  subsequent  year. 

Appeals  in  Parliament  had  been  practised  and  their  inconvenience  became 
otolerable,  and  by  the  fourteenth  chapter  of  the  1st  Hen.  IV.  A.D.  1399, 
hey  were  abolished ;  after  which  the  proceeding  by  impeachment  became 
requent. 

Supposing  its  origin  to  be  as  clear  as  it  is  doubtful,  has  not  its  history  been 
narked  with  injustice ;  and  is  it  a  mode  of  trial  as  safe  and  useful  as  the  trial 
iyjory? 

'*It  is  sufficient,*'  says  the  celebrated  Montesquieu,  as  quoted  by  Justice 
Blackstone,  '*  to  render  any  government  arbitrary,  that  the  laws  on  the  subject 
Dftieason  are  indefinite;"  for  this  reason,  the  statute  of  25th  Edward  III.  at- 
tempted to  render  the  law  on  this  subject  definite  and  clear.  The  House  of 
Commons,  in  order  to  destroy  an  object  of  their  vengeance,  attempted  to  in- 
troduce a  new  species  of  treason,  constructive,  and  to  support  the  charge  by 
anew  species  of  evidence,  called  accumulative:  can  any  man  read  without 
ibe  strongest  sensibility  the  defence  made  on  that  occasion  ?  Penalties  are 
imposed  previous  to  the  promulgation  of  the  laws,  and  the  defendant  is  tried 
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by  maxims,  unheard  of  until  the  moment  of  the  prosecution.  Who  can  recol- 
led  without  horror  the  cruel  manner  in  which  the  defendant  was  treated  on 
his  trial,  as  described  by  TFoodeson,  vol.  ii.  pp.  608,  609.  Personal  animo- 
sity and  violence,  and  the  implacability  of  determined  enemies,  marked  their 
proceeding,  until  it  ended  in  a  bill  of  attainder,  which  a  subsequent  Parliameot 
repealed,  erased  and  defaced.  Let  me  add,  in  the  words  of  the  same  author, 
Woodeson,  vol.  ii.  p.  620,  from  this,  or  a  more  particular  survey  of  the  pro- 
ceedings on  impeachment,  we  shall  find  occasion  to  observe,  that  though  great 
is  the  utility  of  the  public  ends,  which  they  are  designed  to  answer,  they  have 
been  too  often  misguided  by  personal  and  factious  animosities  and  prodactiTe 
of  alarming  dissentions  between  two  branches  of  the  Legislature.  The  in- 
competency of  a  court  and  jury  sometimes  to  decide,  from  the  greatness  of 
the  oflender  and  the  nature  of  the  crime,  is  urged  against  me.  I  do  not  b^ 
lieve  tliat  at  present  any  offender  is  too  great  for  the  grasp  of  law  as  admioii- 
tcred  by  our  courts  and  juries  ;  but  what  may  happen,  in  our  eventful  histoij. 
I  know  not,  and  therefore  I  confess  it  to  be  proper  that  a  provision  of  ihii 
kind  should  find  a  place  in  the  Constitution,  as  far  as  respects  the  JExectUtH 
and  its  officers  ;  but  further  than  this  I  contend  there  is  not  any  necessity  that 
it  should  be  carried,  and  that  such  extension  of  this  proceeding  would  be  in- 
finitely dangerous  to  the  citizens.  Might  not  the  influence,  uie  weight,  and 
the  protracted  nature  of  such  proceedings  by  impeachment,  endanger  erea 
innocence  ?  Have  we  not  seen,  in  our  own  days,  an  impeachment  continoe 
seven  years?  Had  the  defendant  possessed  no  other  means  of  defence  than 
innocence,  the  prosecution  would  have  occasioned  his  ruin  in  one-seventh  of 
the  time. 

Wherever  a  proceeding  in  a  criminal  matter  deviates  from  the  coarse  of  the 
common  law  by  jury,  whether  such  proceeding  be  introduced  by  statute  or  bj 
a  Constitution, such  statute  and  such  Constitution  ought  to  be  strictly  constraed. 
If  any  one  thinks  I  have  dwelt  too  long  on  this  prefatory  matter,  let  him  read 
the  encomium  on  trial  by  jury,  by  Mr.  Justice  BlacKstone ;  let  him  read 
Hume's  History  of  England,  vol.  i.  p.  98,  and  Blackstone's  Com.  vol.  iii.p. 
349,  and  Black.  Com,  vol.  iv.  pp.  349,  414;  he  will  not  find  trials  by  jury 
spoken  of  in  those  qualifying  observations  which  JVoodeson  applies  to  the 
trial  by  impeachment. 

Thus  far  I  urge  the  argument  and  no  farther.  The  constitutional  power  of 
impeachment  is  to  bo  strictly  construed.  If  the  question  that  now  arises  be 
involved  in  doubts,  those  doubts  ought  to  be  decisive  in  favour  of  the  accused. 
The  power  is  to  be  extended  only  so  far  as  is  expressed,  or  to  be  clearly  in- 
ferred, by  a  fair  and  clear,  if  not  necessary,  implication  from  what  is  expressed. 

I  acknowledge  that  the  trial  by  jury,  like  every  human  institution,  is  liable 
to  abuse ;  but  I  contend  that  it  is  less  so,  infinitely  less  so,  than  trial  by  im- 
peachment. The  demon  of  faction  most  frequently  extends  his  sceptre  over 
numerous  bodies  of  men. 

I  conceive  that  it  was  this  retrospective  view  of  the  history  of  impeachment 
that  was  in  the  mind  of  the  Convention  who  framed  the  Constitution  of  the 
United  Slates.  Hence,  the  salutary  restriction,  as  I  understand  it,  not  as  con- 
tended by  our  opponents,  an  introduction  upon  the  indefinite  ground  on  vrhich 
it  is  placed  in  Englnnd ;  but  in  a  restricted  manner,  in  a  narrow  channel,  to 
supersede  the  trial  by  jury  only  in  certain  cases.  The  malignant  suggestioni 
of  envenomed  jealousy  have  no  access  to  my  breast.  I  do  not  impute  inrapro- 
per  motives  anywhere.  I  ask  only  a  reasonable  construction  to  ascertain  its 
extent.  I  thought  proper  to  consider  its  nature  ns  exemplified  in  the  juridical 
history  of  that  country  from  whose  system  of  jurisprudence  wc  have  adopted 
it.  Let  us  obtain  an  exposition  of  our  great  Charter  according  to  its  true  and 
genuine  meaning.  It  is  surely  our  duty  to  examine  and  to  understand,  as 
well  as  to  revere  and  to  defend  the  Constitution.     Previous  to  the  formation 
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'the  present  Constitation  of  the  United  States,  this  subject  had  been  under 
osideration  in  forming  State  Constitutions;  and  in  New  York,  whose  Con- 
lotion  was  made  in  1777,  and  in  Massachusetts,  whose  Constitution  was 
ide  io  1780,  the  practice  of  proceeding  by  impeachment  was,  in  these  and 
eiy  instance,  where  the  power  was  allowed,  restricted  to  the  Executive  and 

officers  for  malconduct  in  office.  A  strong  indication  of  the  sentiment  that 
It  generally  entertained  upon  the  subject ;  and  such  was  the  situation  of  the 
mte  citizen,  that  he  could  not  be  condemned  on  any  criminal  charge,  but 
f  the  unanimous  consent  of  a  jury  of  his  neighbourhood. 
I  consider  myself  as  having  now  prepared  the  way  for  a  discussion  of  the 
cond' point,  the  extmt  of  the  power  of  impeachment  under  the  Constitution 
'Uie  United  States;  which  power  and  proceeding  I  shall  endeavour  to  show, 
ntlricted  to  the  President,  Vice-President  and  civil  officers  of  the  United 
lites,  for  malcomloct  in  office.  I  shall  afterwards  endeavour  to  make  it  ap- 
Btf  that  Senators  are  not  the  objects  of  this  power,  not  being  comprehended 
■der  the  designation  of  civil  officers  of  the  United  States. 

Art.  2,  sec.  4,  is  thus  expressed :  **  The  President,  Vice-President  and  all 
hil  officers  of  the  United  States,  shall  be  removed  from  office  on  impeach- 
mt  for,  and  conviction  of  treason,  bribery,  or  other  high  crimes  and  misde- 
Minours.** 

To  constnie  an  act  of  Parliament,  it  is  necessary,  we  are  told,  to  know 
>kat  was  the'  common  law  previous  to  passing  the  statute.  For  a  similar  rea- 
0ia  let  it  be  recollected,  that  previous  to  the  present  Constitution  of  the 
Mted  States,  Congress  had  not  any  judiciary  power;  it  was  exclusively  in 
he  States  separately— of  both  kinds^-criminal  and' civil.  The  12th  amend- 
■ent,  now  considered  as  a  part  of  the  original  Constitution,  declares  ''that  the 
Mvers  not  delegated  to  the  United  States,  by  the  Constitution,  nor  prohibited 
j  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  tlie  people." 
1  was  not  in  contemplation  that  either  the  legislative,  executive  or  judiciary 
lowers  of  Congress  should  be  indefinite.  The  first  section  of  the  first  article 
belares,  not  that  all  legislative  powers  shall  he  vested  in  Congress,  but  'Mhat 
n  legislative  powers  herein  granted,  shall  be  vested  in  a  Congress,*'  &c. 
rbe  Executive  is  to  execute  the  laws  made  by  the  limited  legislature.  The 
odiciary  is  to  extend  to  all  those  causes  which  arise  out  of  the  laws  of  the 
Jnited  States — to  those  which  concern  the  execution  of  the  provisions  con- 
uoed  in  the  Articles  of  Union — to  those  in  which  the  United  States  is  a  party 
-to  those  which  involve  the  peace  of  the  confederacy — to  those  which  origin- 
le  on  the  high  seas — and  those  in  which  the  Stale  tribunals  cannot  be  sup- 
losed  to  be  impartial. 

That  the  Constitution  of  the  United  States,  limited  in  its  legislative  and  ex- 
cntive  powers  to  certain  enumerated  objects,  as  well  as  in  its  judiciary, 
rbere  a  jury  constitutes  a  part  of  its  administration  of  justice,  should  be  left 
vithoot  bounds  in  this  hazardous  proceeding  by  impeachment  only,  is  grossly 
nprobable,  and,  I  trustr  unfounded.     Contrary,  I  am  sure,  to  the  spirit,  and, 

think,  also  to  the  letter  of  the  Constitution.  Let  us  trace  the  operation  of 
hb  principle.  A  State  officer  is  liable  to  impeachment  in  the  Senate  of  the 
Stite.  Is  he  liable,  at  the  same  time,  and  for  the  same  offence,  to  impeachment 
nthe  Senate  of  the  State  and  of  the  United  States?  Will  an  acquittal  in  one 
be  a  bar  in  the  other?  In  disputes  between  the  powers  and  relative  juris- 
fietions  of  State  and  United  States,  the  same  reasons  may  induce  an  acquittal 
is  the  former  and  a  condemnation  in  the  latter.  Would  not  this  occasion  a 
Bibel,  a  confusion  of  constitutions,  a  monster  of  jurisprudence?  In  juris- 
dictions not  emanating  from  the  same  authority,  where  a  party  had  not  his 
choice,  the  citizen  is  liable,  it  is  said,  to  successive  trials,  and  contradictory 
determinations,  for  one  ofience.  The  distant  ihhabitant  is  amenable,  we  are 
told,  at  the  bar  of  this  Court,  for  every  species  of  ofience,  at  the  distance  of 
I  handled,  or  a  thoas^nd  miles  from  his  vicinage,  to  whom  the  prosecution 
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itself  would  be  ruin,  and  here  must  submit  to  the  awful  discretion  of  the 
Senate  whether  he  shall  retain  his  honour  or  be  doomed  to  disgrace,  recorded 
and  transmitted  to  posterity,  upon  your  archives,  as  unworthy  the  offices  of 
Government,  and,  in  part,  reduced  from  the  rank  of  a  citizen. 

I  have  said,  sir,  to  the  discretion  of  the  Senate;  because  it  is  perfectly  wdl 
known  that,  not  only  in  the  delineation  of  the  offence  by  the  prosecutors,  bat 
also  in  the  construction  of  it  by  the  judge,  a  Court  of  Impeachment  is  not  tied 
down  by  such  strict  rules  as,  in  common  cases,  before  a  court  and  jury,  gire 
personal  security. 

Improvident  citizens!  They  have  taken  care  that  they  shall  not  be  (ob- 
jected to  a  fine  of  one  shilling,  nor  to  imprisonment  of  their  bodies  for  one 
hour,  hut,  in  consequence  of  a  verdict  of  the  neighbourhood,  at  the  same  time 
that  it  is  suggested,  their  honour  they  have  not  secured  with  equal  precaution. 
The  suggestion,  I  undertake  to  say,  is  unfounded.  The  mistake  is  not  ia  tha 
people,  but  in  those  who  impute  to  them  so  great  an  inadvertency. 

I  recur,  then,  fortified  by  these  general  reflections,  to  the  words  of  the  4th 
seotion  of  the  2d  article.  My  position  is,  that  the  clause  in  question  was  in- 
tended, and  operates  for  the  purpose  of  designating  the  extent  of  the  power  of 
impeachment,  both  as  to  the  offences  and  the  persons  liable  to  be  thus  pro- 
ceeded ngainst.  It  will  be  of  use  here  to  recollect,  that  the  Constitution  hid 
previously  provided  for  the  purity  of  the  Legislature,  in  the  2d  clause  of  thi 
5th  section  of  the  1st  article,  by  empowering  each  House  to  punish  its  mem- 
bers for  disorderly  behaviour,  and,  with  the  concurrence  of  two-thirds,  to  es* 
pel  n  member.  No  clause  similar  to  that  which  is  introduced  into  some  of 
the  State  Constitutions  (that  a  member  expelled  and  then  returned,  is  nok 
liable  to  be  expelled  again  for  the  same  offence)  is  to  be  met  with  in  the  Coo- 
stitntion  of  the  United  States;  and,  therefore,  the  Senate  has  an  unlimitfd 
power  to  expel  any  member  they  shall  deem  unworthy  their  society. 

Here,  then,  I  flatter  myself,  the  dispute  admits  of  a  clear  solution,  is  n* 
duned  within  a  narrow  compass,  and  brought  to  a  point. 

It  is  a  rule  of  construction,  that  every  part  of  an  instrument  be,  if  possible, 
made  to  take  efToct,  and  every  word  operate  in  some  shape  or  other. 

Thorr^  nre  but  two  constructions  suggested  as  possible ;  the  one  for  which 
tlie  Honourable  Managers  contend,  to  wit,  that  the  4th  section  of  the  3d 
article  was  intended  as  an  imperative  injunction  upon  the  Senate,  that  whei, 
judgment  was  rendered  against  a  civil  officer  of  the  United  States,  it  shoold 
be  for  removal  from  office ;  the  other  that  for  which  we,  as  counsel  for  the 
defendant,  insist,  that  is,  that  it  was  intended  to  designate  the  extent  of  tbo 
prnciiro  of  proceeding  by  impeachment,  specifying  who  are  the  persons  to  be 
proceeded  against,  and  for  what  olTences.  If,  then,  I  am  able  to  show  thit 
the  words  of  the  4th  section  of  the  2d  article  will  not  have  any  effector 
operation  at  all,  unless  they  receive  the  construction  for  which  I  contend;  if 
I  establish  these  premises,  the  inference  will  necessarily  follow,  that  the  con- 
struction for  which  the  Honourable  Managers  contend  is  not  well  founded^ 
and  that  the  construction  for  which  we  contend  is  the  true  meanin;r  of  the 
Constitution  in  this  particular.  To  this  fair,  short,  and  decisive  test  be  the 
appeal. 

In  a  previous  paragraph,  to  wit,  the  7th  clause  of  the  3d  section  of  the  1st 
article,  it  is  provided  that  judgment,  in  cases  of  impeachment,  shall  not  ^l' 
lend  further  than  to  removal  from  office  and  disqualification  to  hold  and  en- 
joy any  office  of  honour,  trust,  or  profit  under  the  United  States;  that  if, 
jiidijmont  must  be  cither, — 1st.  Removal  from  office;  or  2d.  Removal  and 
disqnnlificalion;  or,  3d.  Disqualification  without  removal,  where  the  pe^ 
son  convicted  is  not  an  officer.  I  have  spoken  of  a  judgment  of  disquali- 
fication, where  the  conviction  was  of  a  person  not  in  office,  because  I  am  now 
endeavouring  to  show  the  weakness  of  the  reasoning  used  against  me ;  andi 
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■  the  qaestion  of  the  liability  of  all  persons,  those  not  in  office  as  well 

■  those  in  office,  depends  for  its  answer  upon  the  construction  of  this  4th 
Ktioa  of  the  2d  article,  I  am  not  at  present  authorized  to  consider  this  po- 
ilion  of  my  opponent's,  of  its  comprehending  all  citizens,  as  refuted ;  and  I 
Sknowledge  that  the  argument  is  connected  with  its  respective  principle  on 
ch  side,  and  that  unless  there  is  a  restriction  of  the  power  of  proceeding  by 
ipeachment  by  this  4th  section  of  the  2d  article,  it  is  without  limit  both  as 
I'ollenders  and  offences. 

"What  do  the  Honourable  Managers  mean  by  saying  that  this  section  is  im- 
entive  ?  Is  not  every  part  imperative  in  the  same  sense  that  this  section 
IB  be  said  to  be  imperative?  If  a  person  is  impeached  before  the  Senate, 
Wff  must  try  him:  it  is  not  a  matter  of  choice.  Duty  is  imperative.  If 
0y  try,  they  must  acquit  or  convict;  if  they  convict,  they  must  pronounce 
dement.  It  is  imperative,  also,  in  the  Ist  article  previous  to  the  clause  in 
Kstion,  what  that  judgment  shall  be.  For,  I  trust  that  it  will  not  be  said, 
Alp  although  the  judgment  may  not  extend  further  than  removal  from  and 
isqvalification  for  oSice,  the  Senate  may  substitute  other  punishments,  by 
M  or  imprisonment,  which,  in  their  opinion,  shall  not  be  greater  than 
MOTal  and  disqualification.  This  would  be  acting  upon  a  principle  incon- 
atent  with  every  idea  of  criminal  jurisprudence;  it  would  render  the  people 
to  the  magistrate,  to  the  Senate,  and  there  would  be  no  security  for 
citizens.  In  this  sentiment  I  am  supported  by  that  safe  guide,  Mr.  Justice 
stone,  in  his  4th  vol.  p.  377.  **The  species,  though  not  always  the 
tity  or  degree  of  punishment,  is  ascertained  for  every  offence;  for  if 
ents  were  to  be  the  private  opinions  of  the  judge,  men  would  then  be 
to  their  magistrates.'*  Such  a  principle  has  not,  and,  I  presume,  will 
Dl  be  suggested  by  the  Honourable  Managers.  It  is  also  observable  here, 
Mt  by  the  2d  section  of  the  2d  article,  cases  of  impeachment  arc  excepted 
■Cof  the  President's  power  of  pardon.  The  punishment  being  thus  limited, 
le  Constitution  was  imperative  upon  the  Court  to  remove,  before  as  much 
I  since  the  introduction  of  the  clause  in  question;  for  I  defy  the  Honourable 
lanagers  to  show  that  it  is  posHxble  fur  the  Senate,  on  conviction  of  an  ofBcer, 
DC  to  remove  from  otlice,  because  a  judgment  of  disqualilication  is  a  removal 
'hen  pronounced  against  a  person  in  otlice:  it  is  a  removal,  and  more.  It 
(  impossible  to  pronounce  a  judgment  that  a  man  shall  be  iiirapahle  of 
aiding  an  office,  and  not  remove  him.  The  incapacity  takes  eiTect  imme- 
ialely.  It  is  coeval  with  the  judgment.  There  is  not  any  interval  between 
le  judgment  pronounced  and  the  disqualification  and  incapacity.  It  is,  of 
Dorsc,  ridiculous  to  say,  that  the  4th  section  of  the  2J  article  was  introduced 
I  make  it  imperative  upon  the  Senate  to  remove  from  office  on  conviction, 
rhen  it  was  previously  made  so  imperative  that  it  was  impossil)le  to  avoid 
lonouncin^r  a  judgment  that  would  operate  a  removal  from  office.  As  it  is 
ms  clear,  beyond  the  possibility  of  doubt,  that  the  4th  section  of  the  2d 
rticle  was  not  introduced  for  the  purpose  sugirested  by  the  Honourable  Ma- 
rs, which  I  have  considered;  and,  as  no  third  construction  has  been  at- 
pted  on  either  side,  I  infer  that  the  construction  contended  for  by  the 
sel  for  the  defendant  is  well  founded,  to  wit,  that  the  4th  section  of  the 
d  article  was  intended  for  the  purpose  of  designating  the  extent  of  the  power 
f  proceeding  by  impeachment,  at  least  so  far  as  respects  the  persons  liable 
a  be  thus  proceeded  against. 
Further,  if  anything  further  be  necessary  upon  a  matter  so  very  plain ;  if, 

■  the  Honourable  Managers  insist,  all  persons  are  wiihin  the  extent  of  this 
lode  of  proceedinjT,  why  make  it  imperative  on  the  Senate  to  remove  civil 

f«  only  !     Why  make  it  absolutely  imperative  to  remove  the  marshal  of 
district,  whose  sphere  of  influence  is  comparatively  inconsiderable,  and 
a  general  at  the  head  of  an  army,  or  an  admiral  in  the  command  of  a 
VJ 
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navy?  Would  not  tlie  public  security  be  much  more  endangered  by  le&ving 
a  maa  convicted  of  high  crimes  and  misdemeanours  in  these  situations  than 
those  of  many  civil  offices?  It  may  be  said,  that  these  military  charactm 
are  liable  to  be  proceeded  against  by  courts  martial.  Be  it  so:  that  roui- 
deration  is  a  good  reason  why  they  should  not  be  considered  as  within  the 
power  of  impeachment,  as  wc  assert  to  be  the  case ;  but  none  at  all  for  not 
removing  them  on  conviction,  if  they  are  within  the  pniviHion  of  the  Con- 
stitution in  this  particular.  And,  if  Senators  were  within  the  power  of  pro- 
ceeding by  impeachment,  would  it  not  also  have  been  made  imperative  upon 
the  Senate  to  remove  them,  who  have  a  veto  upon  every  bill  proposed  to  be 
passed  into  a  law,  and  every  nomination  for  appointment  to  olTice  ? 

I  add,  that  I  conceive  the  proceedings  by  impeachment  are  restricted  not 
only  to  civil  officers,  but  that  the  only  causes  cognizable  in  this  mode  of  pro- 
ceeding are  malconduct  in  office. 

Treason,  it  is  true,  is  not  necessarily  a  crime  of  offic^.  In  respect,  hov* 
ever,  to  the  President,  he  is  considered  as  so  constantly  in  the  exercise  of  hie 
office,  that  it  wouhi  he  difficult  to  disconnect  the  crime  in  which  alone  treason 
consists  under  the  Constitution  of  the  United  States,  from  his  official  clu- 
racter.  Why  is  it  that  this  section  passes  immediately  from  treason  to  bribery, 
a  crime  necessarily  referring  to  the  duties  of  an  office  ?  Why  are  the  inter- 
mediate grades  of  offences  passed  by  and  omitted  in  the  enumeration. 

I  will  not,  however,  pursue  this  subdivision  of  the  subject,  as  it  is  not 
necessary  to  the  support  of  the  defendant's  plea :  I  will  leave  it  after  subail" 
tin>;  a  few  additional  observations. 

The  punishment  is  official,  if  I  may  be  allowed  the  expression,  and  there- 
fore peculiarly  adapted  as  a  punishment  for  malconduct  in  office ;  and  surely 
a  civil  officer  of  the  United  States  ought  not  to  be  deprived  of  a  trial  by  a  jury 
of  the  vicinage  in  criminal  cases,  but  by  express  words  or  necessary  implica- 
tion. Whoever  examines  the  Constitution  of  the  United  States  with  criiiol 
atlention,  and  compares  it  with  the  State  Constitutions,  will  find  that  maoyof 
the  princij)les  of  the  latter  are  adopted  and  introduced  into  the  former,  when 
the  proceedings  by  iniponclimcnl  were  confined  to  crimes  and  misdeineamtiirf 
allc^^ed  to  have  been  committed  by  officers  in  the  execution  of  their  offices. 
Such,  1  conceive,  was  the  general  sense  of  the  country  as  to  the  proper  limits 
of  this  proccedinjTf  and  llini  to  give  it  a  greater  extent  was  both  dangerous  and 
unnecessary.  OllVnces  not  immediately  connected  with  ollice,  to  ohiiiin  the 
purpose  of  esscniial  justice,  arc  best  decided  in  the  courts  of  the  Siaii'S  of 
the  United  Slates,  where  party,  and  witnesses  and  jurors,  are  known  to  each 
other.  Nor  can  an  adherence  to  this  principle  be  productive  of  incon\eni(iioet 
if  the  civil  ollicer  holds  a  commission  at  the  pleasure  of  the  Executive,  his 
removal  cannot  be  a  matter  of  anv  difficuliv.  If  such  officer,  holdinsr  a  oiin- 
mission  during  good  behaviour,  be  convicted  of  a  crime  and  misdemeanour, 
such  conviction  would  be  ip ho  facto  a  removal  and  disqualiticaiion :  or  i 
transcript  of  the  record  of  conviction  would  be  a  suffii'ient  ground  for  remnval, 
and  a  concurrence  of  the  Senate  in  a  re-appointment  of  such  (►tTtiulcr  is 
scarcely  expectable.  Is  the  charge  ajrainsl  William  Blount  within  the  ex  if  nl 
of  the  power  of  iinpcacbinent,  as  1  have  deduced  it  from  the  Consiilittion  of 
the  United  Stales?  is  it  for  malconduct  in  otlice  ?  The  ariides  do  not  duff* 
AVilliam  Blount  with  treason,  bribery  or  other  high  crime  and  misdemeanouri 
committed  while  acting  in  the  character  of  Senator.  A  Senator  someiiiuesis 
a  ]jrgi>laior  ;  at  other  times  he  exercises  a  judicial  power,  as  on  oroasioos 
like  the  present.  Sometimes  he  participates  in  the  Executive  power,  concur 
ring  with  the  iVesident  in  appointment  to  office.  The  articles  do  not  sug- 
gest that  William  Blount  acted  or  claimed  to  act  in  either  of  these  i-hanc- 
lers  when  he  committed  the  oU'ences  against  him.  It  is  alleged  only  iohaT« 
*^een  done,  contrary  to  his  duty  as  a  Senator;  so  is  every  impropriety.    Eoi" 


f 


MB.  IKGERSOLL'B  SPEECH.  291 

imt  station  makes  faults  as  yirtues  more  conspicuous,  and  the  evil  example 
lore  extensive  and  pernicious.  On  which  of  his  senatorial  capacilies  were 
lete  offences  breaches  of  his  duty  ?  No  discrimination  is  made  in  the  ar- 
etes. For  any  thing  said  or  done  in  his  legislative  capacity,  he  cannot  he 
nesiioned  out  of  this  House,  otherwise  the  whole  power  is  vested  in  the 
iiwt  numerous  branch,  already  sufficiently  powerful.  The  offences  charged 
V  not  more  a  violation  of  his  senatorial  duty  in  his  executive  than  in  his 
idicial  and  legislative  capacity. 

It  is  true  that  in  England  this  power  is  upon  a  very  indefinite  footing. 
I  theory  it  is  constitutional  to  proceed  against  a  Peer  for  any  crime,  against 
Commoner  for  any  misdemeanour.  In  practice  this  power  is  not  carried  into 
lecution,  nor  would  the  present  instance  be  endured. 

AH  the  writers  speak  of  this  power  as  intended  only  as  useful  in  charges 
ftinst  officers  for  malconduct  in  ofHce.  It  is  said  by  Blackstone,  in  the  4lh 
olame  of  his  Commentaries,  pages  260,  261,  **  that  a  subject  entrusted  with 
le  administration  of  public  aflairs,  may  infringe  the  rights  of  the  people,  and 
•  guilty  of  such  crimes  as  the  ordinary  magistrate  either  dares  not  or  cannot 
unish.** 

Montesquieu,  in  his  Spirit  of  Lmr 8^  volume  i.  p.  327,  expresses  himself  in 
'similar  manner.  A  late  learned  English  writer,  Woodeson,  volume  2d  of 
is  Lectures,  pp.  601,  602  and  612,  repeats  the  sentiment,  and  adds,  **  that  the 
base  of  high  offices  of  trust,  are  the  most  proper,  and  have  been  the  most 
•oal  grounds  of  this  kind  of  prosecution.  The  power  of  the  delinquents, 
tod  the  peculiar  political  nature  of  their  crimes,  pointing  oiu  this  mode  of 
foeeeding  as  best  calculated  to  answer  the  purposes  of  justice."  History 
■pports  the  position  of  these  elementary  writers.  The  Duke  of  Suffolk  was 
■peached  for  neglect  of  duty  as  an  Ambassador ;  the  Earl  of  Bristol,  that  he 
Ite  counsel  against  a  war  with  Spain,  whose  King  had  affronted  the  English 
■tion  !  the  Duke  of  Buckingham,  that  he,  being  Admiral,  neglected  the  safe- 
sard  of  the  sea ;  Michael  de  la  Pole,  that  he,  being  Chancellor,  acted  con- 
iiry  to  his  duly  ;  the  Duke  of  Buckingham,  for  having  a  plurality  of  office ; 
nd  he  whom  the  poet  calls  the  greatest,  briirlitcst,  meanest  of  mankind, 
ir  bribery  in  his  ollice  of  Lord  Chancellor;  the  Lord  Finch,  for  unlawful 
lethods  of  enlaniing  the  forest,  in  his  office  of  Assistant  to  the  Justices  in 
lyre:  ilie  Earl  of  Oxf«)rd  for  selling  goods,  to  his  own  use,  captured  by  him 
I  Admir;il,  without  accounting  for  a  tenth  to  others.  My  argument  is,  that 
'hat  in  England  is  said  to  be  the  most  proper,  and  has  been  the  most  usual, 
\  this  particular,  is,  by  the  Constitution  of  the  United  States,  the  exelusive 
mind  of  proceeding  by  impeachment;  at  least,  that  none  but  civil  oHicers 
r  the  United  Slates  are  liable  to  be  thus  proceeded  against.  I  do  not  say, 
lat  it  is  equally  clear  that  the  power  is  limited  also  to  malconduct  in  ollice. 

Allow  me  here  to  notice  an  objection  made  by  the  Honourable  Managers, 
hirh  has  been  much  relied  upon,  and  which,  as  it  appears  to  me,  is  easily 
mated.  It  has  been  said,  that  the  4th  section  of  the  2d  article  is  only 
firmativc.  I  answer,  so  are  all  the  powers  of  Congress,  legislative,  execu- 
re  or  judiciary.  Congress  has  power,  in  the  8th  section  of  the  1st  article, 
\  lay  and  collect  taxes,  to  l)orrow  money,  &c.  &,c.  There  are  no  negative 
•ords  except  when  applied  to  the  Stales.  From  the  nature  of  the  compact, 
I  well  as  by  the  12ih  section  of  the  Amendments  to  the  Constitution,  already 
Dticed.  the  powers  not  delegated  to  the  United  States  by  the  Constitution, 
or  prohibited  by  it  to  the  Slates,  are  reserved  to  the  Stales  respectively,  or 
>  the  periple.  1  tind  by  the  Constitution,  ihat  civil  oflicers  are  amenable  to 
ittice  by  impeachment,  and  I  do  not  find  that  any  olher  citizens  are,  and  I 
!ierefore  contidently  presume  that  this  will  be  the  boundary  by  which  this 
fonourable  Court  will  limit  its  proceedings.  Whatever  offences  Mr.  Blount 
uy  have  committed,  or  is  said  to  have  committed,  it  is  not  expedient  to 
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break  down  the  barriers  of  the  Constitution  in  order  to  reach  him.  From  aA 
the  preceding  considerations  1  infer,  that  the  power  of  proceeding  by  impeach- 
ment under  the  Constitution,  extends  only  to  the  civil  officers  of  the  United 
States. 

In  the  third  place,  who  are  the  objects  of  this  power  of  impeachment?  Or, 
in  other  words,  are  Senators  civil  officers  of  the  United  States  ? 

Ideas  derived  from  English  jurisprudence  are  ingrafted  into  all  our  Consti- 
tutions. Hence  the  propriety  of  reasoning  by  analogy  from  the  books  of  the 
law.  Thus  far  I  agree  with  the  Honourable  Chairman  of  the  Managers,  la 
Great  Britain,  says  Mr.  Justice  Blackstone,  in  his  Commentaries,  vol.  i.  p. 
271,  272,  the  King  is  the  fountain  of  honour,  o^  office,  and  of  privilege.  What 
is  the  definition  of  an  office?  It  is  thus  defined,  2d  Black.  Com,  p.  36;  "a 
right  to  exercise  a  public  or  private  employment,  and  to  take  the  fees  and 
emoluments  thereunto  belonging :'*  a  definition  much  more  accurate,!  con- 
ceive, than  that  given  hy  the  Honourable  Chairman  of  the  Managers. 

If  an  officer  is  excluded  from  office,  he  may  have  a  mandamus  for  admis- 
sion or  restoration.  Will  these  remedies  apply  to  a  Senator?  A  writ  of  qoo 
warranto,  or  an  information  in  nature  thereof,  will  lie  against  him  who  claims 
or  usurps  any  office,  to  inquire  by  what  authority  he  supports  his  claim? 
May  it  issue  against  a  Senator?  Will  or  will  not  the  same  particulars  distia- 
guish  an  officer  of  the  United  States  ?  I  mean  the  mode  of  appointment,  the 
means  to  obtain  admission  or  restoration,  and  the  manner  in  which  he  may  be 
called  upon  to  show  how  he  supports  his  claim  to  the  office  he  exerciset. 
No;  it  will  be  said,  expulsion,  and  the  power  of  the  Senate  to  judge  of  the 
elections  of  their  members,  render  such  proceedings  unnecessary.  True,  that 
is,  the  Senator  is  to  be  removed,  corrected  or  restored,  by  methods  adapted 
to  the  member  of  the  legislative  body,  not  to  the  oOicers  of  executive  appoint* 
ment.  The  President  is  as  much  the  parent  of  office  here,  as  the  King  is  in 
England.  The  second  section  of  the  2d  clause  of  the  2d  article  decbres, 
*Uhat  the  President  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  appoint  judges  of  the  Supreme  Court,  and  all  other  officers  of 
the  United  Stales,  whose  appointments  are  not  herein  otherwise  provided  for.'' 
The  expression  is  not,  that  the  President  shall  appoint  all  officers  holding 
under  the  United  States,  but  all  ollicers  of  the  United  Stales.  The  exception 
is  immediately  explained,  and  does  not  afTect  the  present  question.  "But 
Congress  may,  by  law,  vest  the  appointment  of  such  inferior  officers  as  ihev 
think  proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments."  It  follows  in  the  next  section,  the  third  of  article  second,  "that 
the  President  shall  commission  all  ihe  ollicers  of  the  United  Slates."  I  infer 
that  none  are  within  the  expression  of  civil  officers  of  the  United  States,  un- 
less so  appointed  and  so  commissioned. 

Here  is  the  text  and  its  comment.  To  be  an  officer  of  the  government,  you 
must  receive  a  commission  from  the  executive  of  that  government.  The  Con- 
stitution proceeds  without  the  intervention  of  a  single  line,  after  declaring  that 
the  President  shall  commission  all  the  officers  of  the  United  Slates.  As  if  so 
to  connect  the  two  circumstances,  that  it  should  not  escape  notice,  it  selects  out 
the  President,  the  Vice-President,  and  one  class  of  those  who  are  to  be  com- 
missioned, to  wit,  the  civil  officers,  and  subjects  them  to  impeachment  and  its 
consequences. 

Where,  then,  is  the  distinction  suggested  by  the  Honourable  Chairman  of 
the  Managers,  between  those  wiio  hold  tinder,  and  those  who  hold  of  the 
United  Stales  ? 

It  is  objected,  that  the  President  is  surely  an  important  officer  of  the  Unitrf 
Stales,  and  yet  not  commissioned,  and  therefore,  ihat  our  definition  is  not  ac- 
curate.    To  this  we  answer,  that  the  President,  in  tiie  Constitution,  is  alw>)* 
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hngnated  by  the  appropriate  term  of  oflice,  and  never  included  under  the  ex- 
KMion  of  officer  of  the  United  Slates,  or  any  generic  term. 

Now  is  it  possible  to  darken  what  is  thus  clear,  obscure  what  is  thus  plain, 
id  render  doubtful  what  is  thus  exempt  from  all  ambiguity?  Three  charac- 
risticB  distinguish  the  objects  of  impeachment  (besides  President  and  Vice- 
resident,  who  are  specially  designated,  instead  of  being  included  under  any 
meral  denomination) ;  1st.  They  are  appointed  by  the  President,  with  the 
Ifice  of  the  Senate.  2d.  They  are  commissioned  by  the  President.  3d. 
Iiey  are  civil,  in  contradistinction  to  military  officers. 

Verbal  criticism  laid  aside,  let  us  attend  to  the  spirit  and  meaning,  the  scope 
lid  design  of  the  Constitution,  in  this  particular.  In  the  5th  section  of  the 
It  article,  the  purity  of  the  Legislature  had  been  provided  for,  by  giving  to 
leh  House  a  power  to  punish  and  expel  its  members.  Impeachment  is  after- 
rards  introduced  for  the  Executive,  and  its  officers. 

Who  is  the  Senator?  ^  How  appointed  ?  To  whom  ought  he  to  be  amena- 
ile?  Does  he  fall  within  the  former, or  the  latter  class?  And  which  of  these 
iTDvisinns  is  most  applicable  to  him? 

They  are  appointed  by  the  state  legislatures — each  has  one  vote— they  are 
ha  representatives  of  the  portion  of  sovereignty  remaining  in  the  individual 
Hates — they  are  sent  as  guardians  to  preserve  the  remaining  limited  sovereignty 
if  the  states.  Do  the  reasons  which  show  the  propriety  of  rendering  the 
iiaeutive  and  its  officers  liable  to  impeachment,  apply  to  these  characters  ? 
Dlicial  neglect  may  be  a  pretence,  legislative  firmness  the  real  cause  of 
sflence.  Firmness  in  the  discharge  of  his  duty  might  subject  a  senator  to 
hipeachment.  It  is  a  power  of  ostracism  in  the  hands  of  the  most  numerous 
branch,  already  sufficiently  powerf\il,  which  would  enable  them  to  remove 
bam  his  seat  any  member  of  the  Senate  who  dares  oppose  their  favourite 
■easores. 

Aa  a  further  indication  how  little  analogy  there  is  between  the  character  of  a 
Roatnr,  and  that  of  an  officer  of  the  executive  of  the  United  States,  let  it  be 
fceollected,  that  if  a  senator  resigns,  or  dies,  in  the  recess  of  the  state  legis- 
latare,  the  executive  of  the  state,  not  of  the  United  States,  supplies  the 
raeancy.  The  small  state  of  Delaware  has  the  same  number  of  senators  as 
the  large  stale  of  Massachusetts — Why?  Because  the  senators  are  the  repre- 
Kntaiivps  of  sovereijjnty.  Refine  as  we  please,  this  proceeding  aims  ai  the 
cgislative  character  of  the  senator.  The  impeachment  destroys  his  influence 
■  such.  Common  fame  is  a  sufficient  foundation  for  this  mode  of  proceeding; 
li  immediate  effect  let  the  opinion  of  the  House  of  Representatives  determine, 
aho,  on  this  occasion,  even  before*  the  articles  were  presented  or  prepared, 
tqaested  that  the  accused,  merely  on  an  intimation  from  them  that  they  had 
^solved  to  impeach  him,  might  be  suspended  from  his  seat  in  this  House. 

The  senator  has  a  judiciary  and  executive  as  well  as  legislative  character, 
ae  are  told  ;  and,  in  the  old  quaint  law  Latin,  quo  ad  hoc,  he  is  quasi,  an 
>fBcer  of  the  United  States.  Can  you  remove  him  in  that  or  those  capacity 
areaparities?  How  will  the  judgment  be  rendered?  The  civil  officers  con- 
templated by  the  Constitution,  by  necessary  implications  in  the  articles  and 
Nctions  so  often  read  to  this  purpose,  were  those  who  had  received  their  ap- 
pointment from  the  President  and  Senate,  commissioned  by  the  President. 
If  the  senator  is  in  any  respect  a  civil  officer,  he  must,  in  the  same  respect, 
be  thus  appointed  and  thus  commissioned,  or  he  is  not  comprehended  under 
ihe  constitutional  definition  of  a  civil  officer  of  the  Ctovernment  of  the  United 
Stales.  Is  the  senator,  in  his  judicial  and  executive  character,  appointed  by 
the  President  and  Senate,  and  commissioned  by  the  President?  Or  does  his 
JBdirial  and  executive  character  also  emanate  from  the  same  source  as  his 
e^islative,  to  wit,  from  the  states  ? 

A  member  of  the  House  of  Lords,  no  writer,  no  speaker  ever  denominated 
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an  officer  of  the  crown  or  government.     Compare  the  judiciary  powers  of  % 
member  of  the  House  of  Lords  with  those  of  the  senators  of  the  UnM 
States.     Here,  a  rare  instance,  of  perhaps  half  a  century,  an  impeachiDent. 
In  England,  the  House  of  Lords  is  the  dernier  resort  for  the  ultimate  decision 
of  every  civil  action.     Then  certainly  it  is  not  the  judicial  part  of  the  iei» 
torial  character  that  denominates  them  civil  officers  of  the  United  States. 

It  remains  to  consider  their  power  in  appointment  to  office.'  They  cai 
only  advise  and  consent.  They  cannot  either  appoint  or  execute.  Is  thii 
any  incident  of  a  civil  office  ?  Being  appointed  is;  but  not  appointing,  eieepl 
the  first  civil  magistrate.  The  civil  officer  is  the  patient,  not  the  agent  of  a|h 
pointment.  The  President,  indeed,  is  not  appointed;  but,  as  I  said  beforOi 
he  is  not  comprehended  under  .the  generic  term  of  civil  officer ;  but  specificallj 
described  by  the  term  of  his  ojffice^  as  is  the  ftce-PresidetU. 

If  the  senator  rarely  judges,  and  sometimes  appoints,  hut  generally  legislato, 
in  the  Constitution,  as  in  laws  and  common  language,  does  the  general  naion 
of  the  character  give  the  determination,  or  the  incidental? 

The  President  is  the  executive  of  the  United  States;  but  does  he  not  tab 
a  part  in  legislating  ?  He  has  a  qualified  negative  upon  every  law  ;  and  yet 
all  legislative  power  is  vested  in  a  Congress  of  Senate  and  House  of  Repi^ 
sentatives. 

If  the  senator  is  liable  to  be  proceeded  against  by  impeachment,  beaM 
he  acts  as  a  judge  sometimes,  or  joins  the  executive  in  ap|)ointments,  the  rei^ 
son  of  the  law  shows  its  extent,  and  cessante  ratione  legit  cesset  et  ipsale^ 
He  is  liable  to  impeachment  only  for  what  he  did  in  the  judicial  or  executin 
part  of  his  character,  then  he  would  be  prosecuted  in  one  character,  disgraced 
and  punished  in  another. 

There  is  not  any  charge  in  the  articles  against  the  defendant  for  malcondoeti 
with  peculiar  reference  to  the  exercise  of  his  judicial  or  executive  Benatonal 
character.  If  it  be  said,  that  his  being  a  civil  officer  of  llie  United  Sutei  in 
two  respects,  renders  him  an  object  of  impeachment  for  any  crime  amlioii' 
deniennour,  then  you  include  oiTences  in  his  legislative  character,  confouaJtU 
the  dii^tinctions  in  the  Constitution,  destroy  the  independence  of  the  Senate; 
and  the  most  nuniorons  branch,  like  Aaron^a  serpent,  swallows  up  the  whole. 
To  obviate  this  objection,  should  any  one  say,  thai  his  conduct  as  a  legislator 
is  exempt  from  this  course  of  proceeding.  1  say  no,  unless  that,  as  civil 
ofliccrs  only  may  be  impeached,  it  implies  for  nialconduct  in  office,  orthal 
the  senator  is  not  a  civil-officer  of  the  United  Slates.  I  defy  ingenuity  to 
suggest  any  but  one  of  these  two  reasons,  or  make  a  third  distinction.  The 
6lh  seciion  of  the  Ist  article  declares,  "that  for  any  speech  or  debate  in  lh« 
Senate,  the  senator  cannot  be  questioned  elsewhere;**  but  suppose  thai  he ii 
guilty  by  art,  lakes  n  bribe  to  vote  for  a  law  or  against  a  law,  if  he  is  a  civil 
officer  of  the  United  Slates,  there  is  not  any  thing  to  preveni  his  being  liablew 
impeachment  as  any  other  civil  officer;  and  if,  as  to  others,  it  isnot  continedio 
malpractice  in  office,  but  includes  every  crime  and  misdemeanour,  so  will  it  ai 
to  him  also.  Ii  is  asked,  shall  a  senator  escape  punishment?  Must  the 
Senate  associate  with  an  unworthy  member?  I  answer,  the  Ctmstituiionhn 
provided  that  the  offimder  may  be  prosecuted  by  indictment,  he  may  be  ex- 
pelled ;  after  which,  it  is  not  very  probable,  that  he  will  be  appointed  toil 
office  of  the  United  States,  with  the  advice  and  consent  of  the  Senate.  U 
William  Blount,  however,  is  convicted,  may  he  not  be  returned  a  senator 
again?  1  mean  to  ask,  will  the  judgment  on  conviction  disqualify  ?  Tbs 
Senate,  it  will  be  said,  can  expel  him  again.  Ue  it  so;  but,  until  expulsion, i* 
lie  not  a  senator,  at  least  iii  his  legislative  capacity  ?  Can  he  be  so  l»y  parti! 
Does  not  this  show,  that  a  senator  is  not  an  officer  of  the  United  Stales,  nor 
an  object  of  the  proceeding  by  impeachment?  Would  a  judgment  on  con* 
viction  remove  him  as  a  senator?     Would  it  be  a  disqualidcaiiou,  as  to  ptf^ 
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if  his  character,  and  not  as  to  another  part?     Such  subtle  refinementsi,  op- 

erious  niceties  and  inconsistencies  result  from  classing  senators  under  a 
mination  not  intended  by  the  Constitution. 

Senators  and  Members  of  the  House  of  Representatives  have  one  set  of 
rarda  appropriated  to  them  in  the  Constitution — civil  officers,  other  terms. 
im  thaa,  office^  appoiniment,  commission^  removal  ;  SencUor^  or  one  of  the 
lonae  of  Representatives,  member,  election,  expulsion,  seat  vacated. 

What  interpretation  shall  we  give  to  the  6th  section  of  the  4th  article  ?  "  No 
lenon  holding  any  office  under  the  United  States,  shall  be  a  member  of  either 
louse,  during  his  continuance  in  office  ;'*  and  yet  a  Senator  is,  ipso  facto^  it 
■  said,  an  officer  of  the  United  States.  Identity  is  incompatibility.  The 
iseeption  of  a  Senator  is  implied,  say  the  Honourable  Managers  ;  but  how  do 
jhey  show  it?  Is  not  this  section  to  be  understood  as  importing  that  the  cha- 
taeter  of  a  member  of  either  House,  and  that  of  an  officer  of  the  United 
Slates,  are,  by  the  Constitution,  distinct  and  incompatible.  The  distinction  is 
oiiBenred  throughout.  Can  the  clerk  of  this  House,  or  the  clerk  of  the 
Mher  House,  be  proceeded  against  by  impeachment  ?  I  conceive  not ;  be- 
caose  they  are  not  appointed  nor  commissioned  by  the  United  States  Govern- 
Bent,  or  by  the  Exet*utive  thereof,  but  by  the  respective  Houses.  I  believe 
that  not  an  instance  can  be  found  in  the  Constitution  of  the  United  Slates,  in 
which  a  Senator  is  classed  under  the  denomination  of  an  officer,  or  civil  of- 
iter  of  the  United  States. 

Some  observation  was  made  on  the  9th  section  of  the  1st  article  of  the 
Constitution  of  the  United  States,  *'  that  no  person  holding  any  office  of  profit 
ar  trust  under  the  United  States,  should,  without  the  consent  of  Congress, 
accept  of  any  present  from  any  King,  Prince,  or  foreign  Slate."  Might  a 
8tDator,*one  in  so  important  a  public  situation,  accept  of  a  present  from  a 
fiiiaign  State?  No,  I  answer.  The  power  of  expulsion  is  a  sufficient 
cheek.  The  impropriety  of  the  measure  would  be  a  sufficient  guard.  The 
livs,  in  consonance  with  the  Constitution  of  the  United  States,  distinguish 
between  tlie  members  of  the  Legislature  and  the  ofRcers  of  the  United 
Sutes,  and  also  of  the  several  States. 

In  the  first  volume  of  the  laws  of  the  United  States,  p.  18,  sect,  ^i  i^  i^  pro- 
vided, "that  all  members  of  the  Slate  Legislatures,  and  the  executive  and 
judicial  otTicers  of  the  several  States,  shall  take  an  oath  to  support  the  Con- 
stitution ;"  and  by  sect.  2,  it  is  provided,  "  that  llie  members  of  the  Senate 
•ad  House  of  Representatives,"  and  by  sect.  4,  **  that  all  officers  of  the 
Doited  States  shall  take  the  same  oath,  distinguishing  between  the  members 
of  either  House  and  the  officers  of  the  United  States."  In  the  Constitution 
of  the  Stale  of  Pennsylvania,  of  New  York,  of  Massachusetts,  and  of  New 
Hampshire,  the  same  distinction  of  language  is  observed.  The  distinction  is 
equally  familiar  in  the  English  law.  In  the  1st  vol.  of  Blarkstone^s  Com- 
mntaries,  p.  368,  it  is  said,  **  that  the  oath  of  allegiance  must  be  taken  by  all 
ftrsons'xfi  any  office,  trust  or  employment ;"  yet  members  of  either  House  are 
■01  considered  as  included.  In  p.  374  of  the  same  volume,  it  is  declared, 
"diit  no  denizen  can  be  of  the  Privy  Council,  or  either  House  of  Parliament, 
or  have  any  office  of  trust,  civil  or  military."  Such,  I  believe,  has  been  the 
iDiversal  understanding  of  the  expressions,  until  the  present  prosecution. 

It  is  a  mle  of  construction,  that  when  a  law  is  only  doubtful,  arguments 
tk  inconvenienti  are  most  powerful.  The  rule  will  apply,  with  equal  pro- 
priety, to  the  construction  of  a  Constitution.  If  the  most  numerous  branch, 
liready,  I  repeat  it,  sufficiently  formidable,  may  proceed  by  impeachment 
ll^nst  a  Senator — at  their  will,  doom  to  temporary  disgrace  any  member — 
iMi  would  form  an  engine  of  immense  additional  weight  in  their  hands.  I 
know  that  it  is  not  always  an  objection  against  entrusting  power  that  it  may 
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1>e  abused ;  but,  when  it  is  unnecesfluiry  to  make  the  trust,  and  the  daa|a 
great,  the  risk  ought  not  to  be  incurred. 

It  is  among  the  less  objections  of  the  cause,  that  the  defendant  is  now  <mI 
of  ofllce,  not  by  resignaiion.  I  certainly  shall  never  contend,  that  an  offies 
may  first  commit  an  offence,  and  afterwards  avoid  punishment  by  reaifttii| 
his  oflire  ;  but  the  defendant  has  been  expelled.  Can  he  be  removed  at  on 
triul,  and  disqualified  at  anotlier,  for  the  same  offence?  Is  it  not  the  fdEi 
rather  than  the  siil)atance  of  a  trial  ?  Do  the  Senate  come,  as  fjord  Mam- 
field  says  a  jury  ought,  like  blank  paper,  without  a  previous  impression  upM 
their  minds  ?  Would  not  error  in  the  first  sentence  naturally  be  produciife 
of  error  in  the  second  instance  ?  Is  there  not  f'eason  to  apprehend  the  strong 
bias  of  a  former  decision  would  be  apt  to  prevent  the  inlluence  of  any  new 
lights  brought  forward  upon  a  second  trial? 

1  know  I  nm  endeavouring  to  support  what  in  all  courts  is  generally  on* 
palatable  doctrine:  I  am  speaking  for  a  decision  against  the  exercise  of  jnrii- 
diction  requested  by  the  Honourable  Managers.  Waters,  however,  says  Loid 
(/oke,  which  overflow  their  limits,  are  apt  to  lose  their  channel,  eat  boni  fh 
ilicis  ampliare  jttstifiam  non  jurisdictionem, 

I  thank  you  for  the  patient  attention  with  which  I  have  been  heard.  I 
hope,  and  believe,  that  your  deliberations  will  end  in  a  proper  decision  ofthii 
most  important  question.  I  conclude  in  the  dying  words  of  the  famoof 
Father  J^aul  to  his  country,  as  quoted  by  Mr.  Justice  Blackstone,  and  which 
}ie  has,  1  conceive,  with  less  propriety,  applied  to  the  Constitution  of  Gml 
Britain:  1  say  of  the  Constitution  of  the  United  States,  in  its  true  sense ud 
genuine  exposition,  Esto  perpetua  ! 

Mr.  I ngersoll  having  closed  his  observations,  Mr.  Harper  replied  as  followi: 

And  1,  too,  Mr.  President,  say  of  the  Constitution  of  the  United  States,£i/0 
perpetua  I  In  this  prayer  I  most  devoutly  join  the  honourable  counsel  for  the 
defendant ;  nor  will  I  yield  to  that  honourable  gentleman,  or  any  other  of 
Americans  sons,  in  the  warmth  or  the  sincerity  of  my  wishes  for  the  perpetual 
duration  of  our  free  and  happy  Constitution. 

Mnt  the  question  between  us  does  not  relate  to  the  duration  of  the  Consli- 
lulion,  which  we  all  equally  desire,  but  to  its  construction,  about  which  jlouhu 
may  well  exist  aniontr  its  sinceresi  friends.  To  fix  this  construction  in  ibe 
case  now  under  eonsitleralion.  will,  therefore,  be  the  sole  object  of  those  n- 
marks,  which,  as  one  of  the  Managers  of  the  impeachment  against  AVilliam 
Blount,  1  shall  address  to  this  honourable  body.  'I'o  this  object  I  shall  stricilr 
confine  myself;  leaving  in  the  fields  of  rhetorical  embellishment,  to  which 
they  properly  helon^j,  all  the  other  topics  whereon  the  learned  counsel  for  ibe 
delendanl  have  so  eloquently  descanted. 

The  arjruments  uriied  against  the  jurisdiction  of  the  Senate,  in  this  case, 
naturally  divide  themselves  under  twj)  heads:  first,  that  no  person  except  an 
otficer  of  the  (lovernment  of  the  United  States  is  liable  to  impeachment 
under  the  Constitution;  secondly,  that,  according  to  the  force  and  truemeaih 
in^  of  the  Consiitution,  a  member  of  the  Senate  is  not  such  an  ollirer.  It «« 
in  this  order  that  my  learned  colleague  considered  the  suhject.  On  the  first 
point  nothing  can  be  added  by  me  to  the  very  able  and  conclusive  argument 
whii-h  he  delivered  ;  nor  shall  I  attempt  anything  more  than  merely  to  rf" 
nuu'o  the  principal  objections  which  were  urged  by  the  learned  counsel  ia 
reply  ;  but,  on  the  second,  which  was  more  lightly  touched  by  him,  i  «hall 
insist  at  greater  length. 

My  honourable  colleague,  under  the  first  head,  contended,  that  the  power 
of  impeachment  being  given  by  the  Constitution  to  the  Senate  and  IIou?eol' 
Keprescntalives,  without  restriction  or  explanation,  its  nature,  its  object:*.  an*l 
its  extent,  must  be  sought  for  in  the  common  law  of  England,  from  whence 
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it  if  derired.  This  principle  was  warmly  combated  by  the  learned  counsel 
kt  the  defendant  who  replied  to  him,  hut  who  did  not  condescend  to  inform 
1^10  what  source  we  are  to  resort  for  the  explanation  of  the  term  '*  impeach- 

KC  after  we  shall  have  rejected,  pursuant  to  his  advice,  what  he  is  pleased 
rm  **the  dark  and  barbarous  volumes  of  the  common  law."     What,  he 
Bdaims,  shall  we,  in  order  to  decide  on  questions  respecting  our  dearest 
Ij|lil0,  have  recourse  to  the  "  dark  and  barbarous  volumes  of  the  common 
iv  !"     This,  Mr.  President,  reminds  me  of  the  **  worm-eaten  volumes"  of 
be  law   of  nations,  about  which  we  formerly  heard  so  much  in  our  dispute 
rith  the  French  Republic.     The  former  minister   of  that  nation,  when  he 
MQd  himself  hard  pressed  by  the  authorities  from  the  law  of  nations,  which 
be  American  secretary  of  state  very  ably  adduced  against  him,  had  recourse 
Dllie  same  ingenious  expedient  whereto  the  learned  counsel  for  the  defend- 
nl,  in  similar  circumstances,  has  resorted.     He  denied  the  authority  of  Gro- 
iet,  Puffendorf,  and  Vattel,  and  called  their  works  *'  worm-eaten  volumes," 
vhose  contents,  he  thanked  God,  that  he  had  long  since  forgotten.*  With  equal 
pnidence  and  dexterity,  the  ingenious  counsel  for  the  defendant,  hard  pressed 
by  the  authorities  adduced  from  the  common  law,  and  unable  to  answer  or 
Cfade  them,  gets  rid  of  them  at  once,  by  a  coiip-de-main,  a  la  Genet,  and 
consigns  them  to  oblivion  as  **  dark  and  barbarous  volumes,"  unworthy  of  the 
light  of  the  new  philosophy;  which,  in  law,  it  seems,  as  well  as  in  politics 
ud  morals,  can  dispense  with  the  aids  of  long  experience,  soars  above  the 
xrisdom  of  all  former  ages,  and,  in  the  mouths  of  its  new- Hedged  votaries,  is  all- 
nfficient,  by  its  own  light,  to  regulate  not  only  our  civil  institutions  and  our 
noral  conduct,  but  also  the  laws  which  protect  our  properly,  our  lives,  and  our 
Rputation.     The  **dark  and  barbarous  volumes  of  the  common  law,"  which 
kive  been  the  boast  of  ages,  and  in  which  our  simple  ancestors  thought  that 
Ihey  could  find  the  maxims  of  truth,  discovered  by  reflection  and  contirmed 
bj  experience,  are  now,  according  to  the  learned  counsel  for  the  defendant,  to 
be  banished,  along  with  the"  worm-eaten  volumes"  of  the  law  of  nations,  into 
the  regions  of  mere  antiquarian  curiosity,  or  of  total  oblivion.     And  yet,  Mr. 
President,  our  courts  and  juries  do  not  seem  to  be  yet  illumined  by  this  new 
light;  for  to  these  "dark  and  barbarous  volumes"  do  they  perpetually  r^cur 
00  questions  of  the  highest  importance.     If  a  man  be  indicted  for  murder, 
nd  a  question  arise  whether  the  matter  alleged  in  the  indictment  amount  to 
the  crime  of  murder,  whither  does  the  court  resort  for  a  decision  on  this  ques- 
tion?    1  answer,  to  the  '*  dark  and  bar!)arous  volumes  <»f  the  common  law." 
If  the  indictment  be  suificient,  and  it  become  a  question  whether  the  facts 
proved  are  sullicient  to  support  the  indictment,  whither,  I  ask,  is  recourse  had 
lor  a  decision  on   this  point?     Again,  I  answer,  to  the  "  dark  and  barbarous 
tolumes  of  the  common  law."     If  testimony,  offered  in  support  of  the  in- 
dictment, be  objected  to  as  improper,  how  is  this  question  decided?     By  a  re- 
correiice  to  those  same  "dark  and  barbarous"  volumes.     If  a  man,  being 
defamed   by   his  neighbour,  bring  an  action  for  damages,  and  it  be  objected 
thit  the  words  spoken  are  not  sufficient  to  support  an  action  of  slander,  how  is 
this  question  decided  ?     I  answer,  by  recourse  to   the  "  dark  and  barbarous 
TDJomes  of  the  common  law." 

Do  these  volumes,  which  have  so  unfortunately  incurred  the  displeasure  of 
the  learned  counsel  for  the  defendant,  possess  less  influence  upon  our  property, 
than  upon  our  life  and  reputation  ?  By  no  means;  for  should  a  man  claim  an 
eitaie  by  inheritance  from  his  ancestors,  or  by  the  will  of  a  person  deceased, 
lod  a  question  were  to  arise  respecting  the  legal  effect  of  the  words  made  use 
of  in  ilie  will,  or  the  circumstances  necessary  to  constitute  a  descent  in  law, 
by  what  standard  would  the  decision  be  regulated  ?     By  the  rules,  1  answer, 

*  See  the  Correspondenoei  in  1793,  between  Mr.  Jofiersoa  and  Mr.  Genet 
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which  are  contained  in  the  "  dark  and  barbarous  volames  of  the  c 
law."  Should  I  bring  my  action  of  trover  for  the  recovery  of  anj 
my  personal  property,  whereof  another  person  had  obtained  possetai 
wliat  authority  should  I  support  my  action  ?  by  what  mles  would  the  r 
be  governed  ?  Slill,  I  answer,  by  the  *'  dark  and  barbarous  volume 
common  law." 

It  appears,  indeed,  that  our  legislatures  are  as  destitute  as  our  e» 
juries,  of  that  new  light  which  might  enable  them,  like  the  learned 
for  the  defendant,  to  dispense  with- the  **dark  and  barbarous  volume 
common  law  :"  for  they  perpetually  refer  to  those  volumes  for  the  i 
tion  of  the  most  important  terms  used  in  their  legislative  acts.  Sapjj 
instance,  that  the  legislature  of  any  state  should  pass  an  act,  provic 
any  person  convicted  of  such  or  such  an  offence,  should  suffer  thie  pun 
of/eloni/^  without  benefit  of  clergy.  Similar  acts  are  frequent.  W< 
legislature,  in  this  case,  explain,  in  the  act  itself,  what  is  meant  by  tli 
convict  ion,  felony^  and  benefit  of  clergy'^  Certainly  not.  For  the< 
tion  of  those  terms,  which  constitute  the  very  essence  of  the  act,  i 
would  he  had  to  the  **dark  and  barbarous  volumes  of  the  common  hi 
if  it  were  to  be  enacted,  that  lands  held  in  fee  simple,  should  no  longer 
descent  to  the  heir  at  law  alone,  hut  should  be  equally  divided  ainon| 
heirs  of  the  whole  blood,  in  equal  degree.  There  would  be  found  in 
itself,  no  explanation  of  the  terms /ee  simple,  descent,  heir  at  law,\ 
the  whole  blood,  &c.,  hut  recourse  must  be  had  for  their  meaning 
'*  dark  and  barbarous  volumes"  which  are  so  unsightly  in  the  eyei 
learned  counsel  for  the  defendant. 

I  should  never  conclude,  Mr.  President,  were  I  to  enumerate  all 
stances  of  this  kind,  which  might  be  drawn  from  our  systems  of  jurispi 
and  our  legislative  proceedings.  Every  day  and  every  hour  do  oiiPtt 
justice  found  their  decisions,  and  our  legislatures  rest  the  explanation  i 
acts,  on  those  *^dark  and  barbarous  volumes"  of  the  common  law,  fort 
ing  to  draw  from  which  an  explanation  of  the  nature  and  extent  of  the 
of  "  impeachment,"  my  learned  colleague  has  incurred  the  censure 
honourable  counsel  for  the  defendant. 

But  if  my  colleague  were  not  thus  supported  by  the  universal  pw 
our  legii^lalive  bodies,  and  our  courts  of  justice,  in  his  recurrence  to  th< 
mon  law  for  an  cxpiauHtion  of  a  term  derived  solely  from  that  la* 
could  be  more  reasonable  in  itself  than  such  a  recurrence?  Isitn( 
mon,  is  it  not  necessary,  in  every  day's  practice,  to  use  terms  dni» 
particular  arts  or  sciences  ?  And  when  doubts  arise  about  the  mea 
these  terms,  to  what  do  we  resort  for  their  explanation  ?  Surely  to 
or  science  from  whence  they  were  borrowed.  Let  us  take  chemistr 
example.  Suppose  it  were  enacted  by  a  law  that  men  should  nol 
chemistry,  or  should  not  perform  certain  operations  in  chemistry,  w 
previous  license  from  the  government;  and  a  question  were  to  aris« 
a  court  of  justice,  about  the  meaning  of  the  term  "chemistry,"  f> 
terms  employed  in  describing  those  particular  operations ;  on  what  e 
would  this  explanation,  the  decision  of  this  question  be  rested  ?  S 
the  approved  hooks  of  chemistry;  on  the  writings  of  those  authc 
have  obtained  the  greatest  reputation  in  this  science  ;  of  Lavoisier  and  P 
for  instance.  I  trust  the  learned  counsel  for  the  defendant  would  nd 
tize  the  writings  of  these  illustrious  chemists,  of  these  new  lights  in 
as  "dark  and  barbarous  volumes."  'J'o  me  they  would  be  "dark," 
not  understand  the  subject  whereof  they  treat ;  but  I  should  never  pr 
them  "barbarous."  On  the  contrary,  I  should  submit  implicitly 
authority,  according  to  the  maxim,  which,  in  my  unenlightened  op: 
not  the  worse  for  being  old  :  cuique  sua  arte  credendum.    Not  so  the 
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for  the  defendant.  To  him  the  volumes  of  the  common  law  are  not 
'  and  yet,  after  having  so  successfully  employed  himself  in  extract- 
r  rich  treasures,  he,  rather  ungratefully  I  must  say,  consigns  them 
vronns  and  oblivion,  with  the  epithet  of  *'  barbarous.'* 
lesroed  counsel  who  first  replied  to  my  colleague,  took  great  pains, 
plmyed  much  ability,  to  show  the  pernicious  and  absurd  consequences 
would  result  from  adopting  the  penal  common  law  of  England,  or  the 
code  of  any  state,  as  a  rule  of  conduct  for  the  Federal  Government. 
iM  was  merely  fighting  a  phantom ;  for  my  colleague  contended  for  no 
king,  nor  is  it  in  the  least  necessary  for  our  purpose.  We  do  not  wish 
lAenl  Government  to  adopt  the  penal  laws  of  England,  or  of  any  par- 
r  state  in  the  Union ;  but  we  contend,  that  when  a  term,  borrowed  from 
IV  of  England,  is  introduced  withobt  comment  or  explanaticm  into  our 
MitHtioo  or  our  statutes,  every  question  respecting  the  meaning  of  that 

nast  be  decided  by  a  reference  to  the  code  from  whence  it  was  drawn; 
^  tame  manner  as  a  term  in  chemistry,  or  any  other  science,  being  in- 
md  into  one  of  our  statutes  or  Constitutions,  must  be  explained  by  a 
CMe  to  tlie  writers  on  that  science.  Surely  this  is  a  ditfercnt  thing  from 
(iif  the  penal  code  of  England,  or  of  any  particular  slate,  as  a  rule  of 
Mtfor  the  Federal  Government. 

tlwrefore,  it  be  proper  and  necessary  to'recur'to  every  art  and  science,  for 
xpianation  of  terms  which  have  been  borrowed  from  it,  where  shall  we 
l^bot  in  the  common  law  of  England,  for  the  nature  and  extent  of  the 
rer  of  impeachment,"  which  our  Constitution  has  borrowed  from  that 

It  is  answered  that  we  must  recur  to  the  Constitution  itself.  This, 
Preiident,  I  would  most  readily  admit,  nay,  most  earnestly  contend  for, 
^  Constiiution  contain  any  explanation  on  this  subject.  But  is  that  the 
\  Let  the  Constitution  answer. 

the  last  clause  of  the  2d  section  of  the  1st  article,  the  Constitution  de- 
*  that**  the  House  of  Representatives  shall  have  the  sole  power  of  tm- 
\mtntr 

t.  The  two  last  clauses  of  the  3d  section  of  the  1st  article  declare,  that 
Swiaie  shall  have  the  sole  power  to  try  all  impeachments  ;"  that  "  when 
^iAfthai  purpose,  they  shall  be  on  oath  or  affirmation."  That  **  when 
■^ident  of  the  United  States  is  tried,  the  chief  justice  shall  preside:" 
'  tto  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of 
•tubers  present:"  That  "judgment  in  cases  of  conviction  shall  not 
"farther  than  to  removal  from  office^  and  disqualification  to  hold  any 
•f  honour,  profit  or  trust  under  the  United  Slates."  And  that  '*  ihe  party 
'^  shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment 
'**«hment,  according  to  law." 

-finally,  ihe  4ih  section  of  the  2d  article  provides,  that  "the  President, 
^•ident,  and   all   civil   officers  of  the  United  Stales,  shall  he  removed 
'  oe  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high 
^^^d  misdemeanours." 
**  every  word  that  the  Constitution  contains  on  the  subject  of  im- 

^9e  clauses  there  are  provisions  for  three  distinct  objects,  and,  as  it 
manifest  to  me,  for  nothing  more:  First,  by  whom  impeachment 
^  preferred;  secondly,  by  whom  and  in  what  manner  they  shall  be 
^tid  thirdly,  what  shall  be  the  punishment  in  case  of  conviction.  The 
^f  punishment  indeed  is  rcsiricted.  In  no  case  shall  it  go  beyond 
^  from  office  and  diaqnatification ;  and  in  the  case  of  the  President, 
^^ident,  and  ail  civil  officers,  it  shall  not  stop  short  of  removal*  But 
^«  persons  who  shall  be  impeached  besides  the  president,  vice-president 
^U  officefs;  or  as  to  the  offences  for  which  tliey  may  be  impeachedt 


19  unlimited,  and  eziends  to  every  ftefson  and  to  every  offence,  i 
(leniably,  ihal  the  posilinna  of  my  learned  colleague  reroain  t 
that  the  defendant,  in  the  present  case,  is  liable  to  impeachmeai  fi 
churned  aguinel  liim  by  ilie  House  of  RepreKntativea. 

The  learned  counsel  wlio  first  replieil  lo  my  colleague,  has 
thai  ilie  power  of  iinpeacliment  is  unlimited  in  the  English  Ian 
to  liim.  it  ia  rrHirictcd,  by  what  he  calls  "the  policy  of  impe 
mere  olficial  olfenceB,  commilted  by  people  in  office.  It  v  somi 
tliHi  ilie  author  clicd  in  support  of  this  doctrine  [fVoodtaon.  \ 
flatly  and  expressly  conlradii-ts  the  doctrine.  After  explaininj 
Btances  from  which,  in  liis  opinion,  the  practice  of  tmpeachmei 
firtit  arose,  he  goes  on  lo  ataie  what  the  Ian  on  thai  subject  ai 
the  lime  when  iie  wrote,  a  very  few  years  ago.  'MWlhe  king'* 
Jf'oodeaon,  p.  601]  are  impeachable  in  Parliament;  but  with  tl 
that  a  peer  may  be  so  accused  before  hia  peers,  of  any  crime. 
(lhou|;h,  perhaps,  it  waa  formerly  otherwise)  can  now  be  charge 
mcnnDurt  only,  not  wiih  any  capital  offence. '*  I  confcsa,  I  canr 
how  it  is  lo  be  iiiferreit,  from  this  auihoriiy,  thai  the  power  of 
in  England  is  restricted  lo  nlTicial  characters,  ami  iifficial  olTenc 
appears  thai  the  very  contrary  ia  expressly  established.  Aa  I 
that  all  the  instances  spet^itied  by  Woodeson,  are  of  an  oIEciil 
not  contradict  il;  but  surely  the  learned  counael  must  have  forg 
of  Dr.  Sachevcrel,  impeached  fur  preachiug  an  improper  Bern 
asserted  that  no  impeachments,  except  of  persons  in  office,  a 
ofTcnees,  are  to  lie  found  in  the  English  books. 

As  to  the  principles  of  the  Federal  Government,  and  the  gei 
impeachment,  whereby  the  learned  counsel  for  the  defendant  hat 
that  the  power  of  impeachment  under  otir  Constitution  ought  U 
I  confess,  Mr.  Preniilent,  that  I  do  not  perceive  tlie  force  of  si 
in  a  question  of  this  kind.  Our  business  is  lo  ascerlaia  the  n 
Constitniion,  and  not  to  discuss  the  policy  of  its  various  proviaio 
what  the  taw  of  impeachments  is,  not  what,  according  to  its  ] 
uses,  il  ought  lo  be.  Such  arguments  would  have  been  very 
convention  which  framed  the  Uonslituiion.  or  in  anv  of  than 


\y  ouier  case,  isureiy  iney  wuuiu  noi  oe  less  uangeroui.  ii 
ia  such  irap«achraenui  could  remove  men  Troni  Slate  officers, 
em  for  holding  such  offices,  there  mighl  be  Bomething  in  the 
JiBt  could  not  be  the  case,  since  the  removal  and  disqualifica- 
Bees  under  ihe  general  government  alone. 
MHinsel  fiir  the  derendant  have  adduced  many  of  the  Slate  Con- 
ow  that  the  Slates  have,  in  their  own  Constitutions,  restricted 
impeachment  to  official  persons  and  official  offences;  from 
iog  to  them,  it  ought  to  be  inferred  that  the  States,  in  ratiTying 
luiilution,  intended  that  the  power  of  impeachment  which  it 
1  be  restricted  in  the  same  manner.  Bui,  Mr.  President,  I 
how  this  inference  is  warranted.  The  very  contrary. -I  should 
to  be  inferred.  It  must  be  remembered  that  in  the  State  Con- 
ower  ia  expressly  limited ;  and  that  terms  are  employed  very 
those  to  be  found  in  the  Federal  Constitution.     This  proves 

States  intended  to  limit  the  power,  as  in  iheirown  Constilu- 
iloyed  express  words  for  that  purpose:  from  whence  it  may, 
nd  that  when  ihey  took  the  Federal  -Constitution,  without  any 
'ords,  they  intended  to  lake  the  power  of  impeachment  along 
t  any  such  limitation.     It  must  also  be  remarked,  that  the  con- 

framed  the  Federal  Constitution  was  composed  of  members 
B,  who  must  have  understood  iheir  own  State  Consliiutions. 
ioDS  on  this  subject,  which  they  cnnlain.  Had  they  intended 
rer  of  impeachment  in  a  similar  manner,  ihey  would  no  doubt 
'  express  words,  as  in  their  respective  Slate  Constilutinns. 
ned  counsel  for  the  defendant  have  told  us  that  the  power  of 
a  limited  in  the  Constitution  itself,  by  the  restriction  which  it 

power  of  punishmenL  The  power  of  punishment  on  convic- 
Iment,  is  restricted,  say  they,  to  "  removal  from  o^ct,  and  dis- 

hold  or  enjoy  any  office  of  honour,  trust  or  protit,  under  the 
*  and  it  would  be  absurd  to  impeach,  try  and  convict  a  man, 
^iet  from  which  he  could  be  removed,  and  could,  of  conse- 
aitaerwise  afTecled  than  by  a  disqualification  to  bold,  in  futore, 
9  perhaps  never  had  a  prospect  of  obtaining.    Of  this  absurdity 


this  punishment  ii  applicable  to  persona  who  are  not  oSicers  as  well  e 
who  are,  it  follows  that  the  power  of  impeachment,  if  iis  extent  be 
by  that  of  the  power  of  puniehroeni,  is  applicable  to  all  persORi 
officers  or  not. 

Bui  admitiing,  Mr.  Preaiilent,  ihsi  the  power  of  impeachment  i* 
by  the  Constitution  to  offiteri  t>i  the  Government  of  United  State 
conlenil  thst  a  ScoHlor  of  the  United  Slates,  a  member  of  this  h 
body,  is  an  officer  of  the  Government,  in  the  constitutional  meani 
woril,  and  consequently  liable  lo  impeachment,  on  the  doctrine  of  tt 
counsel  themselves. 

The  learned  counsel  have,  indeed,  contended,  by  their  plea,  an* 
arguments,  that  none  but  civil  ofScers  are  liable  to  impeachment  by 
Btitulinn;  but  in  this  they  are  plainly  contradicted  by  the  Cons titui 
They  found  their  argument  on  thai  clause  which  provides  "that  the, 
Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be 
from  office,  on  impeachment  for,  and  conviction  of,  treason,  bi 
other  high  crimes  and  misdemeanours."  But  this  clause  is,  eviil 
restrictive,  but  imperative.  It  does  not  point  out  what  persons,  oi 
ficers,  shall  be  liable  to  impeachment ;  liut  expressly  orders,  that  such 
officers,  when  convicted  on  impeachment,  shall  be  punished  to  the 
least,  of  removal  from  office.  'I'he  former  clause  had  declsred,  th: 
nipnt  in  cases  of  impeachment  shall  not  extend  further  than  to  rem 
office,  and  disqualification  to  hold  or  enjoy  any  office  of  honour,  trust 
under  the  United  States;"  leaving  the  Senate  to  spportion  the  po 
according  to  its  discretion,  within  those  limits.  They  might  censur 
son  convicted,  suspend  him  for  a  limited  time,  or  disqualify  him  p 
for  certain  offices,  or  for  all  offices  during  a  certain  period.  But  bey 
lute  removal,  and  perpetual  disqualification  for  all  offices,  they  roul 
This  was  fixed  as  the  utmost  limit  of  their  power,  and  of  their  discr 

It  was  judged,  however,  that  in  the  case  of  the  President,  Vice-] 
or  any  civil  officer,  the  punishment  ought  not  lo  be  less  than  removi 
it  might  be  more,  according  to  circumstances.  This  provision  was 
inserted,  lis  object,  manifesily,  is,  not  to  designate  the  persons  wh 
liable  to  impeachment,  but  to  prevent  the  Senate,  in  the  exercise  of 
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be  removed.  Military  officers  may  be  removed,  or  not,  according 
ances. 

oarable  counsel  for  the  defendant  who  immediately  preceded  me, 
I  provision  in  a  very  different  light.  He  discussed  it  at  considerable 
made  ilthe  principal  ground-work  of  his  argument.  According  to 
»tlo  be  considered  as  merely  imperative  on  the  Senate,  and  restrictive 
cretion  in  apportioning  the  punishment;  but  as  a  designation  of  the 
lo  may  he  impeached  :  because,  as  an  injunction  on  the  Senate,  not 
the  punishment,  in  the  cases  which  it  mentions,  below  removal 

V  it  would  be  wholly  useless  and  superfluous  ;  and,  therefore,  must 
•me  nugatory,  contrary  to  the  maxim  which  requires  an  instrument 
>iMtrued  as  to  render  every  part  of  it  operative,  or  must  be  taken 
nation  of  the  persons  who  alone  are  liable  to  impeachment.  But 
snee  to  the  learning  and  discernment  of  that  honourable  counsel,  I 
hat  his  opinion,  on  this  point,  is  founded  on  a  total  misapprehen- 
0  provisions  respecting  the  punishment  of  impeachment.  Every 
!  Constitution,  he  says,  is  imperative  on  the  Senate.  If  the  House 
ihey  must  try;  and  if  they  convict,  removal  and  disqualification 
w.     Therefore  to  say  that,  in  such  and   such  cases,  they  shall 

conviction,  when  removal  and  disqualification  must  be  the  neces- 
quence  of  conviction  in  every  case,  would  be  nugatory  and  ridica- 
\  is  it  true,  that  every  part  of  the  provisions  respecting  punishment 
ion,  is  imperative  ?  Is  it  true,  that  removal  and  disqualiiicatioa 
le  necessary  consequences  of  conviction  in  every  case  ?  ''  Judg- 
iset  of  impeachment,  says  the  Constitution,  shall  not  exXewA  further 
tmoval  from  office,  and  disqualification  to  hold,"  iic.     Does  this 

the  Senate  .shall  always  punish  to  the  extent  of  removal  and  dis- 
lOf  whatever  be  the  nature  and  mitigation  of  the  ofl^ence ;  or  that, 
limit  of  removal  and  disqualification,  they  may  graduate  the  punish- 
rding  to  circumstances  ;  but  never  shall  exceed  that  limit  ?  If  the 
m  I  contend  it  is,  the  plain  and  necessary  meaning  of  the  provision, 
argument  of  the  honourable  counsel  fiills  to  the  ground, 
^resident.  Vice  President,  and  all- civil  officers,"  says  the  Constitu- 
**  ihail  be  removed  from  office  on  impeachment,"  &c.  Is  there  no 
between  these  two  passages  ?  Is  it  the  same  thing  to  say  that  cer- 
19  ihall  be  removed  on  conviction;  and  that  judgment  in  no  case 
id  further  than  to  removal  and  disqualification?     Is  it  not  manifest, 

imperative,  and  the  other  restrictive  ?  That  one  prescribes  limits 
rcise  of  a  power  supposed  to  exist,  leaving  it  disicretionary  within 
M  ;  while  the  other  declares  that,  in  certain  cases,  it  shall  be  exer- 
eertain  extent, and  thus  curtails  the'general  discretion  before  given  ? 
is  construction  appears  so  obvious,  that  I  am  almost  tempted  to 
phrase,  rather  hastily  used  by  the  honourable  counsel,  and  declare, 
xary  construction  would  be  perfectly  ridiculous. 
i  convention  intended  by  this  clause  to  restrict  the  power  of  im- 
:,  by  designating  the  persons  who  should  alone  be  liable  to  it,  would 
employed  expressions  so  awkward,  so  unapt,  and  so  liable  to  doubt? 

saying,  **  the  President,  Vice  President,  and  all  civil  officers,  shall 
d  from  office  on  impeachment  for  and  conviction  of  treason,  &c.," 

Y  not  have  said,  **  the  President,  Vice  President,  and  all  civil  officers, 
her  persons,  shall  be  liable  to  impeachment,  and  on  impeachment  for 
;lion  of  treason,  &c.,  shall  be  removed   from  office  ?"     Had  such 

intention,  this,  I  conceive,  would  have  been  their  language,  for  then 

tion  would  have  been  clearly  expressed. 

itriction,  therefore,  of  the  power  of  impeachment,  is  to  be  sought  for 
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in  other  parts  of  the  Constitution,  not  in  this  clause.  In  what  part?  I  answer, 
in  that  which  restricts  the  power  of  punishment. 

'*  Judgment,  in  cases  of  impeachment,  shall  not  extend  further  than  to  re- 
moval from  oifice,  and  disqualitication  to  hold  and  enjoy  any  office  of  honour, 
trust,  or  profit,  under  the  United  States."  It  is  this  clause,  and  this  alone, 
that  restricts  the  power  of  punishment,  and  that  is  said  to  restrict,  by  implict- 
tion,  the  power  of  impeachment  also.  The  power  of  punishment,  it  is  coft< 
tended,  is  restricted  to  officers  by  this  clause;  and  it  would  be  absurd  to  ex- 
tend the  power  of  impeachment  beyond  the  power  of  punishment.  The 
former,  therefore,  must  be  considered  as  restricted  to  officers^  as  well  as  the 
latter. 

This  reasoning  has  been  already  combated,  and,  I  think,  entirely  ore^ 
thrown;  but  admitting  it,  for  the  present,  to  be  perfectly  well  founded, let na, 
Mr.  President,  inquire  how  far  it  will  aid  the  plea  relied  on  by  the  defendant. 
Admitting  that  none  but  officers  of  the  United  States  can  be  impeached;  let 
us  inquire  whether  a  Senator  be  not  an  officer  in  the  sense  of  the  Constitu- 
tion ?  This  is  the  second  great  question  in  the  cause.  If  I  can  prove  that, 
in  the  true  sense  of  the  Constitution,  a  Senator  of  the  United  Stales  if  u 
officer,  and  that  a  seat  in  this  honourable  body  an  office  under  the  United 
States,  it  will  follow  that  the  defendant,  in  this  case,  is  liable  to  impeachmenti 
and  that  his  plea  must  be  overruled. 

It  is  to  be  remarked,  that  the  term  "ofrice,'Mn  that  clause  of  the  Constito* 
tion  which,  restricting  the  power  of  punishment,  is  said  to  restrict  thereby  the 
power  of  impeachment  also,  is  used  in  the  most  general  sense.  The  claiue 
does  not  speak  of  a  civil  oflice,  a  military  oHice,  or  any  particular  species  of 
either;  but  of  any  **oflice  of  honour,  trust,  or  profit,"  which  is  genus  geni' 
raliashntim,  and  includes  every  possible  designation  of  office,  of  what  naiuR 
or  kind  soever.  It  is,  therefore,  into  the  signification  of  the  word '*  office,**  ifl 
its  most  comprehensive  sense,  that  we  are  now  to  .inquire. 

In  order  to  ascertain  the  meaning  of  a  term,  we  may  have  recourse  to  iti 
derivation,  to  its  definition  by  writers  of  authority,  who  have  had  occasion  to 
employ  it,  and  to  its  established  acceptation  in  common  use.  Let  me  be  per^ 
mitted,  iMr.  President,  to  try  the  meaning  of  the  term  **ollice"  by  these  three 
standards. 

As  to  the  derivation  of  this  term,  it  is  derived  from  the  Latin  word  officitim^ 
which  signilies,  duty,  charge,  or  employment.  As  far,  therefore,  as  its  mean- 
ing can  be  Inferred  from  its  derivation,  it  must  signify  **  a  post,  place,  trust, 
or  employment,  which  requires  the  performance  of  certain  duties."  Where 
those  duties  are  of  a  public  nature,  the  ollice  is  a  public  otlice. 

It  is  in  this  sense  that  the  term  **oflice"  is  used  among  us.  In  common 
language,  in  legal  proceedings,  in  puhlic  acts,  when  we  speak  of  an  •'office," 
we  mean  **  a  post,  place,  or  employment,  which  requires  the  performance  of 
some  duty  of  a  public  nature."  'i'hese  duties  may  be  of  various  kinds.  Thef 
may  relate  to  the  civil  government;  and  then  the  ofhce  is  a  civil  office.  Ther 
nuiy  relate  to  the  public  defence,  to  the  superintendence  and  direction  of  the 
])ublic  force;  and  then  the  oHice  is  a  military  oflice:  but  still  it  is  an  *' office,** 
in  the  general  and  universally  received  sense  of  the  word. 

Where  these  duties  relate  to  the  civil  government  they  may  also  he  of  n- 
rlous  kinds.  They  may  appertain  particularly  to  the  enaction  of  the  laws 
wliich  is  the  highest  department  of  the  civil  government;  and  then  the  office 
is  a  legislative  ollicc.  They  may  appertain  to  the  execution  of  the  laws;  and 
tlien  the  oflice  is  an  executive  ollice.  They  may  appertain  to  the  admioi^tn- 
tion  of  justice,  or  the  application  of  the  laws  to  Individunls ;  and  then  the  office  j 
is  a  judicial  ollice.  They  may  appertain  to  the  relations  between  the  natiot 
and  foreign  nations;  and  then  the  oflice  is  a  diplomatic  otllce.  Butstillihi 
every  case,  it  is  an  oHlce,  and  a  civil  ollice.     Wherever  a  man  holds  a  place 
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olres  from  him  the  performance  of  a  duty  of  a  public  nature,  we 
1  officer.     We  apply  the  term  to  a  constable,  or  the  cryer  of  a  court, 

to  the  Chief  Justice  of  the  United  States ;  to  a  midshipman  in  the 
ensign  in  the  Army,  or  a  weigher  in  the  Custom  House,  as  well  as 
■ident  of  the  United  States.  It  is  the  official  obligation  to  perform  a 
Y  that  constitutes  the  office  in  one  case  as  well  as  in  the  other. 
lo  difference,  except  in  the  importance  and  nature  of  the  duties. 
.  indeed,  Mr.  President,  that  the  application  of  the  term  to  members 
^lature  is  less  frequent,  in  common  language,  than  to  persons  em- 
he  executive  or  judicial  departments ;  but,  that  it  is  frequently  so  used 
derstood,  I  shall  hereafter  prove  by  the  most  authoritative  examples. 
lees  frequently  used  in  that  sense,  is  by  no  means  an  argument  to 
it  does  not  bear  that  sense.  It  is  not  very  frequently  used  in  appli- 
lenons  employed  in  the  diplomatic  department.  We  do  not  com- 
f  of  a  foreign  minister  or  consul  that  he  is  an  officer ;  and  yet 
be  no  doubt  that  the  post  of  foreign  minister  is  an  '*  office,"  in  the 
^nse  of  the  word.  The  term  officer  is  more  frequently  and  appro- 
^plied  to  persons  holding  military  commissions,  than  any  others; 
ibody  supposes,  on  that  account,  that  a  general  in  the  army  is  more 
of  the  United  States  than  the  Secretary  of  State.  The  question  \m 
ihe  word  is  most  frequently  used,  but  to  what  extent  its  common  and 
eceptation  will  justify  its  use?  There  can  be  no  doubt  that,  in  its 
ind  received  application,  it  includes  all  persons  holding  posts  which 
le  performance  of  some  public  duty.  Surely  a  member  of  this 
le  body  holds  a  post  which  requires  the  performance  of  publie 
d  those  of  the  most  important  kind  ;  for  he  participates  in  the  enao- 
e  laws,  by  his  share  in  the  legislative  authority  ;  in  their  execution, 
)ntrol  over  executive  appointments;  and  in   the  administration  of 

his  power  of  impeachment.  He,  therefore,  if  any  person,  is  to  be 
J  as  peculiarly  an  **  officer  under  the  United  States.'* 
ven  a  civil  officer :  for  we  have  seen  that  **  civil  offices"  are  con- 
lished  from  '^ military  offices"  by  the  nature  of  their  duties;  being 
Mts  which  require  the  performance  of  some  duty,  of  a  public  nature, 
I  the  civil  government.*'  They  constitute  one  general  division  of 
nd  include,  as  subdivisions,  offices  legislative,  executive,  judicial 
matic;  all  of  which  require  the  performance  of  duties  relating  to 
g[Overnment.  Hence  it  appears,  that  the  argument  of  the  learned 
vho  immediately  preceded  me,  would  avail  him  nothing,  even  were 
inded.  He  contends  that  the  clause  declaring  that  *Mhe  President, 
tidenC,  and  all  dvxl  officers  of  the  United  States,  shall  be  removed 
chroent,  &c."  is  restrictive  of  the  power  of  impeachment;  and  that, 
otly,  none  but  ciriV  officers  can  be  impeached.  Be  it  so:  but  still 
«nnot  be  supported,  for  a  Senator  is  a  civil  officer, 
elucidations  also  furnish  us  with  a  reason  for  the  distinction  made, 
ose  relied  on  by  the  learned  counsel,  between  the  President,  Vice- 
,  and  civil  officers.  Upon  the  construction  of  the  learned  counsel, 
etion  would,  to  use  his  own  expression,  be  nugatory  and  ridiculous; 
ding  to  him,  the  term  *' civil  officer"  includes  the  President  and 
lident:  upon  our  construction,  it  is  operative  and  necessary  ;  for  we 
■od  I  think  have  .proved,  that  it  is  the  relation  of  the  duties  to  par* 
partments  of  public  business,  that  produces,  and  defines,  the  division 

into  civil  and  military  ;  and  of  civil  offices,  into  legislative,  execu- 
riml  and  diplomatic.  Now  as  the  duties  of  the  President  are  not 
lo  the  civil  or  military  department,  but  comprise  both;  it  follows, 
(pffiee  is  neither  exclusively  civil,  nor  exclusively  military,  but  in- 
th  chartcters;  so  that  he  would  not  have  been  included  in  the  de» 


of  the  postt  and  the  derivation,  force,  and  universally  received  sigoi 
the  term  " office."  It  is  even  an  office  of  **  profit;"  for  however  ; 
the  sum  allowed  for  the  maintenance  of  the  members  may  be, 
public  post,  which  entitles  to  receive  acompensation,  great  or  smal 
public,  is  considered,  in  the  proper  legal  sense,  as  an  office  of  **pn 

The  manner  in  which  the  term  *'  office"  is  used  by  legal  writers 
formal  definitions  of  it,  support  the  interpretation  which  I  have  dli 
its  received  and  common  acceptation.  Without  going  into  a  del 
point,  which  might  be  tedious,  let  it  suffice,  Mr.  President,  to  refer 
stone,  who  has  been  justly  relied  on  by  the  learned  counsel  for  the 
as  a  standard  authority  on  subjects  of  this  kind.  Speaking  of  **i 
the  2d  volume  of  his  Commentaries,  page  36,  as  cited  by  the  leariK 
who  preceded  me,  that  great  writer  lays  it  down,  that  '*  offices  arc 
exercise  a  public  or  private  employment,  and  to  take  the  fees  and  ei 
thereunto  belonging."  Now  let  me  ask,  is  not  a  seat  in  this  hononr 
"  a  public  employment  ?"  Has  not  the  member  **  a  right  to  ex 
employment,"  and  to  receive  the  emoluments  thereunto  belonging?^ 
to  answer  in  the  negative,  would  be  a  strange  abuse  of  language. 

The  learned  counsel  who  immediately  preceded  me,.has  contei 
Senator  cannot  be  considered  as  an  "  officer,"'  because  there  could 
warranto  to  remove  him  from  his  place,  if  he  held  it  improperly, 
damns  to  place  him  in  it,  if  unjustly  kept  out.  But  surely  this  e 
well  founded  argument,  for  if  it  be,  it  applies  as  well  to  the  Pre 
Judges,  the  Secretaries,  and  the  Commander-in-Chief  of  the  army,  ai 
tor.  Not  one  of  them  could  be  removed  by  quo  Warranto  or  n 
mandamus.  Did  any  one  ever  hear  of  a  quo  warranto  to  remov 
nel  of  a  regiment  ?  Was  a  quo  warranto  ever  brought  in  Engla 
the  Chancellor  of  the  Exchequer,  or  a  Secretary  of  State,  or  a  Li 
Admiralty  ?  Certainly  not,  and  yet  that  these  are  officers,  will  not 
The  truth  is,  Mr.  President,  that  the  doctrine  of  quo  warranto  ai 
mus,  as  far  as  it  relates  to  officers,  is  confined  exclusively  to  ce 
municipal  officers,  of  a  subordinate  nature,  who  are  placed,  by  th 
law  of  England,  under  the  superintendence  of  the  Supreme  Court  < 
to  which,  from  the  nature  of  their  offices,  recourse  could  most  ea 
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^athnitted  by  mandamus.  I  admit  that  it  would  be  absurd  to  talk  of  an 
iee  from  which  a  man  could  not«  be  removed,  however  flagitious  his  con- 
Bl;  or  into  which,  when  entitled  to  it,  and  improperly  kept  out,  he  had  no 
IM  of  obtainingr  admission.  But  a  Senator  may  be  removed  by  a  vote  of 
mMod  ;  and  if  duly  elected,  but  not  returned,  may  obtain  his  seat  by  a 
ilKHi  to  the  Senate. 

'.  ooneeiTe,  therefore,  that  no  argument  can  be  more  destitute  of  foundation, 
■  ihat  which  would  divest  a  seat  in  this  honourable  body  of  the  quality  of 
"^office/'  beeaase  it  is  not  within  the  scope  of  writs  of  mandamus  and 
» warranto. 

[f  from  Blackstone,  Mr.  President,  we  turn  to  our  own  laws,  our  own 
ilan,  aad  even  our  own  Constitutions,  we  shall  equally  find  that  a  seat  in 
ilcgialaCare  is  considered  as  an  **  office." 

Lm  as  begin  with  the  laws  of  the  Unfted  States.  In  the  3d  section  of 
i**aet  to  regulate  the  time  and  manner  of  administering  certain  oaths,"  it 
poTided,  **  that  all  members  of  the  several  State  legislatures,  and  all  ezecu- 
•aad  judicial  officers  of  the  several  Slates,  who  shall  be  chosen  or  appointed 
kn  the  1st  day  of  Augui^  next,  and  who  shall  then  be  in  office,  shall  take 
line  oath  or  affirmation,  which  may  be  administered  by  any  person  an- 
Riied  by  the  law  of  the  State  in  which  such  office  shall  be  held,  to  ad- 
oaths."  Here  it  is  most  manifest,  that  the  expressions  ^'  shall  then 
qffiee^**  and  **  in  which  such  office  shall  be  holden,"  are  applied  to 
of  the  State  legislatures,  aa  well  as  to  the  executive  and  judicial 
of  the  several  States ;  which  not  only  proves,  incontestably,  that  Con- 
■i»  aeting  immediately  under  the  Constitution,  and  making  provision  for 
nyiog  it  into  effect,  considered  a  seat  in  a  legislative  body,  as  an  **  office ;" 
I  alto  marks,  in  the  plainest  and  strongest  manner,  the  .division  of '*  offices" 
li  legislative,  executive,  and  judicial. 

The  same  section  then  goes  on  to  provide,  that  '*  the  members  of  the  sevfsral 
Me  legislatures,  and  all  executive  and  judicial  officers  of  the  several  States, 
ill,  before  they  proceed  to  execute  the  duties  of  their  respective  offices^ 
ke,&e.^'  Here  the  station  of  a  member  of  the  legislative  body  is  expressly 
Bed  an  ^office,"  and  the  same  distinction  between  officers  legislative, execu« 
le,  and  judicial,  is  kept  up  and  enforced. 

Not  less  explicit  on  this  point,  are  the  Constitutions  of  the  several  States. 
VKea  I  refer  to  those  Constitutions  on  this  question,  I  refer  to  them  as  I 
nald  to  the  writings  of  Marshal  Saxe,  or  Frederick  the  Third,  on  a  military 

En;  of  Lavoisier,  on  a  chemical  question;  or  of  Blackstone,  or  Lord 
on  a  question  of  law.  I  refer  to  them  as  authorities  for  the  meaning 
ii  a  constitutional  term.  And,  surely,  when  a  question  arises  about  the  mean- 
pt^^  »  term  used  in  the  Constitution,  we  can  refer  for  an  explanation  to  no 
Mdii  wthorities  than  the  Constitutions  of  those  States,  by  whose  delegates 
■•jwtrinjcQt  was  framed,  and  by  whose  conventions  it  was  ratified. 
fc^^^°  ^^^^  New-Hampshire;  we  find  in  the  8th  section  of  the  Bill  of 
25*'' P'*^*® J  to  ^^^  Constitution  of  that  Stale,  these  words:  "All  power 
^Hy^^ originally  in,  and  being  derived  from,  the  people,  all  the  magistrates 
^^3^p«ri  of  government  are  their  substitutes  and  agents,  and  at  all  limes 
J~"«tible  (o  them."  Here  we  see  that  the  term  "officer"  is  used  in  the 
Iw  di*^®  ^^^  which  I  have  contended,  and  means  any  agent  of  the  people, 
2^5f|*gile  of  public  trust  or  authority;  a  description  plainly  including 
•|Jr|^  of  the  legislature. 

lm»  '^cxt  section  is  still  more  express.  "No  offirie  or  place  whatsoever, 
^w^^ent,  shall  be  hereditary;"  making  the  word  "  office"  synonymous 

'"!*  *n«tt-„  •»T>l9#*«>  in  irnvornmonf." 


So 


V*temi  "place  in  government." 


WHtm 


r^^the  11th  section.     "  All  elections  ought  to  be  free;  and  every  in- 


lof  the  State^  having  the  proper  qualifications,  has  equal  right  to  elect 


i 
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or  be  elected  into  office,^^    This  evidently  includes  memben  of  the  legislalRiy 
who  are  therefore,  said  to  be  elected  into  *^  office." 

When  we  come  to  the  form  of  government,  we  find  a  provision  under  ihi' 
head  of  "Senate,'*  which  comes  expressly  to  the  point.  ^'The  Senate  shril 
consist  of  13  members,  who  shall  hold  their  offict  for  one  year.  This  reqnins 
no  comment. 

Under  the  head  of  oaths  and  subscriptions,  ^'C*  there  ii  an  expression  m 
less  conclusive.  **  Any  person  chosen  Governor,  Councillor,  Senator^  or  i^S" 
pre$erUativef  military  or  civil  officer,  shall,  before  he  proceeds  to  execute  the 
duties  of  his  office,  make  and  subscribe  the  following  declaration.**  Here  il 
is  expressly  declared  that  a  Senator  or  Representative  holds  an  **  office.** 

In  the  Constitution  of  Massachusetts  the  authorities  are  not  so  nomeroos; 
but  there  is  one  which  is  full  and  express  to  the  point.  It  is  found  in  the 
Bill  of  Rights,  sec.  5th.  "All  power  residing  originally  in  the  people  and  be> 
ing  derived  from  them,  the  several  magistrates  and  *  officers'  of  government, 
vested  with  authority,  whether  legislative,  executive  or  judicial,  are  their  sdH 
stitutes  and  agents,  and  are  at  all  times  accountable  to  them.**  Here  we  see 
members  of  the  legislature  expressly  included  in  the  term  "officers;**  and  the 
distinction  between  legislative,  executive  and  judicial  offices  clearly  laid  dowii 
The  8th  and  0th  sections  go  also  to  the  same  point,  though  less  clearly. 

In  the  subsequent  part  of  this  Constitution  chap.  6th,  arU  1st,  it  is  provide! 
that  "any  person  chosen  Governor,  or  Lieutenant-Governor,  Councillor,  SeM* 
tor  or  JRepreserUative,  and  accepting  the  trusi  shall,  before  he  proceed  to  exe- 
cute the  duties  of  his  place  or  office,  take  and  subscribe  the  following  deelsnp 
tion.'*  Here  the  place  or  trust  of  a  Senator  or  Representative  is  called  u 
q^ce,  and  the  words  place,  trust,  office,  are  used  as  synonymous,  according  to 
the  definition  which  I  have  endeavoured  to  establish.  The  declaration  to  be 
thus  taken  is  equally  explicit. 

The  article  then  goes  on  to  direct  that  "every  person  chosen  to  either ef 
the  places  or  offices  aforesaid,  (the  place  of  Governor,  Lieutenant-Governor, 
Councillor,  Senator  or  Representative,)  shall,  before  he  enters  on  the  dischiige 
of  the  business  of  his  place  or  office,  take  and  subscribe,'*  Sic. — still  osieg 
"  place"  and  "office"  as  synonymous,  and  applying  them  to  the  post  of  Senap 
tor  and  Representative. 

In  the  Constitution  of  Rhode  Island,  which  consists  merely  of  an  anrieel 
charter,  I  see  nothing  on  this  subject ;  nor  in  that  of  Connecticut,  whirh  alie 
is  an  ancient  charter;  but,  in  an  account  of  the  manner  of  holding  elections  ia 
the  latter  State,  I  find  that  the  writer  constantly  applies  the  terra  "  office**  le 
members  of  the  Legislature;  from  whence  we  may  infer  that  it  is  so  undc^ 
stood  in  that  State. 

In  the  Constitution  of  New  York,  sec.  25th,  the  term  "office  is  applied  te 
members  of  the  Legislature,  and  especially  of  the  Senate.  "The  Chancdkr 
and  Judges  of  the  Supreme  Court,"  says  that  section,  "shall  not  hold  aay 
other  office  except  that  of  delegate  to  the  general  Congress,  upon  special  oc- 
casions ;  and  the  first  Judges  of  the  County  Courts  in  the  several  couutip9,  slnH 
not,  at  the  same  time,  hold  any  other  office,  except  that  of  Senator  or  delrgiW 
to  the  general  Congress." 

The  Constitution  of  New  Jersey,  sec.  4th,  prescribes  the  qualificalioei 
which  shall  entitle  a  person  to  vote  "  for  representatives  in  council  and  assem- 
bly ;  and  also  for  all  o//icr  public  officers  that  shall  be  elected  by  ihe  peoph 
of  the  country  at  large" — thus  recognizing  the  principle  that  members  of  il» 
Legislature  are  public  officers. 

In  the  Constitution  of  Pennsylvania,  art.  8th,  we  find  mention  of  the  q^ 
of  members  of  the  general  Assembly.  "  Members  of  the  General  Asserablyi'* 
says  the  article,  "and  all  officers,  executive  and  judicial,  shall  be  bound lif 
oath  or  affirmation  to  support  the  Constitution  of  this  Commonwealth,  in^* 
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pfoftva  tlie  dnties  of  their  respective  offices  with  fidelity."     The  same  idea 
1  •tpceased,  though  less  pointedly,  in  the  4th  and  7th  sections  of  the  ninth 


*  Vha  Ccmstitatioit  of  Delaware,  sAer  declaring  that  one  branch  of  the  Legis- 
hlue  shall  be  called  *'  the  General  Assembly*'  and  the  other  **  the  Council,**  and 
NVKribing  the  manner  of  their  election,  proceeds  (art.  4th)  in  the  following 
■uiDer:  **And  this  rotation  of  a  Councillor  (a  member  of  one  branch  of  the 
Ui|;islature)  being  displaced  at  the  end  of  three  years  in  each  county,  and  his 

e:c  supplied  by  a  new  choice,  shall  be  continued,"  &,c.     Nothing,  I  appre- 
d«  can  be  more  express  to  the  point  in  this  passage. 
In  the  Constitution  of  Vermont,  chap.  Ist,  sec.  6th,  it  is  declared  "  that  all 
ptwer  being  originally  inherent  in  and  consequently  derived  from  the  people 
•"^therefore  all  officers  of  government,  whether  legislative  or  executive,  are 
trustees,*'  inc.    The  people  of  Vermont,  therefore,  a.s  well  as  those  of  so 
ly  other  States,  understand  the  term  **  office"  as  we  do,  and  consider  it  as 
tfplieable  to  the  members  of  a  legislative  body. 

These  instances,  Mr.  President,  are  the  result  of  a  hasty  glance  over  our 
Inrs  and  Constitutions.    Had  there  been  time  for  a  more  accurate  and  exten- 
■te  research,  I  have  no  doubt  that  a  much  greater  number  might  have  been 
•idaced  from  the  Constitutions  and  codes  of  the  various  States.    These,  how- 
ever, seem  to  me  most  fully  to  establish  the  point  for  which  we  contend,  as 
Jhras  any  point  can  be  established  from  authority  of  the  highest  nature,  viz: 
"Att  the  term  ^office"  as  used  in  our  Constitution,  and  universally  understood 
iljdiose  who  framed  and  ratified  it.  extends  to  Senators  of  the  United  States. 
.    Although  I  am  sensible,  Mr.  President,  that  this  point  is  now  fully  estab- 
tfahed,  yet  there  is  one  authority  more  which  I  cannot  forbear  to  cite,  and 
.which  I  am  persuaded  will  have  great  weight  with  this  honourable  body.     It 
'■  taken  from  a  book  of  high  authority  in  this  country,  the  production  of  a 
vary  accomplished  writer,  whose  style  is  no  less  remarkable  for  precision  and 
-«rrectDes8  than  for  beauty.     This  writer,  in  the  year  1783,  prepared  the 
"Draught  of  a  fundamental  Constitution  for  the  Commonwealth  of  Virginia,'* 
■  which  I  find  the  following  passage:  **The  General  Assembly  (that  is,  the 
Lifislature,  to  be  composed  of  a  Senate  and  a  House  of  Delegates)  shall  meet 
atthe  place  to  which  the  last  adjournment  was,  on  the  forty-second  day  after  the 
diy  of  the  election  of  delegates,  and  thence  forward,  at  any  other  lime  or  place,  on 
Anr  own  adjournment,  till  their  office  expires."    What  office?    The  office,  I 
tuwer,  of  Senators  and  Delegates— of  members  of  the  Legislature— whose  posts 
are  thus  declared  to  be  offices^  by  the  derivation  of  the  term,  by  its  universal 
aeeeptation  in  common  language,  by  the  definitions  of  the  greatest  law  writers, 
hf  our  own  statutes  and  the  Constitutions  of  the  States,  and  by  our  most  dis- 
tngaiihed  authors.     All  this  body  of  testimony,  speaking  with  one  voice,  it 
Bight  have  been  expected,  would  he  sufficient  to  convince  the  learned  counsel 
far  the  defendant  and  induce  them  to  abandon  their  plea.     But,  no;  far  from 
k    They  still  tell  us  that  this  explanation  of  the  term  '* office"  is  repelled  by 
Ae  Constitution  itself,  several  clauses  of  which  they  cite  to  prove  that  it  does 
IM  consider  the  term  as  extending  to  members  of  the  Legislature,  however 
4at  term  may  be  understood  elsewhere. 

To  this  authority,  Mr.  President,  I  readily  acknowledge  that  we  must  sub- 
^L  If  the  Constitution  do,  in  fact,  explain  the  word  "  office"  differently 
kom  our  explanation,  our  explanation  must  fall  to  the  ground.  Let  us,  there- 
fcre*  examine  this  point.  Let  us  view  and  consider  those  clauses  which  are 
•aid  to  contain  the  explanation.  I  believe  it  will  he  found  that  they  do  not 
Warrant  the  inferences  which  have  been  drawn  from  them  by  the  learned 
boonsel  for  the  defendant. 

The  first  of  these  clauses  which  has  been  relied  on,  is  found  in  the  2d  sec- 
Soa  of  the  2d  article  of  the  Constitution,  where  it  is  provided,  that  '*  the  Pre- 


the  2 J  article)  which  JeclBres  ihat  "  ilie  FreBiJeni  ehali  ci 
of  the  United  Siatea."  Il  cannol  be  hence  inferred,  that  a  Se 
officer,  in  the  sense  of  the  ConRtilution,  because  he  ia  not  eoi 
the  PreBideiit ;  for,  m  thai  raie,  ihe  President  himaelf  would  no 
nor  would  the  Vine -President,  since  neither  the  one  nor  the 
missioned  by  ihe  President.  Il  is  plain,  tlierefore,  that  ihia  clai 
understood  in  iis  unlimited  sense,  in  wliich  it  would  be  a  manifm 
would  require  the  President  to  commission  himself;  hnl  id  a  lin 
plying  lu  those  olTicers  only  whom  the  Pnesident  appoints.  A  c 
deed,  Mr.  President,  is  nothing  more  than  the  ceriiGcaie  of  an  ap| 
evidence  thai  a  posi,  olTice,  or  employment,  hns  been  confernd 
authority.  This  certJGcate  il  is  perfectly  proper  that  the  authoi 
appointment  should  give.  It  is  evidence  of  the  fact ;  and  iha  ■ 
made  the  appointment  ia  the  most  authentic  source  from  wbmM 
can  be  derived. 

Nothing,  therefore  could  be  more  proper  than  to  provide  tha 
should  commission  all  those  officers  who  derive  their  appoiatW' 
But  there  are  officers  whom  he  does  not  appoint,  and  whom  h 
can  commission:  among  the  rest,  himself  nnd  the  Vice-Pi 
clause,  therefore,  when  ngiidy  understood,  proves  nothing;  ft 
officers  who,  notwithstanding  this  clause,  are  not  commissionei 
dent,  il  cannot  be  inferred  that  a  Senator  ia  not  an  officer,  bee 
dent  does  not  give  him  his  commission. 

A  clause  from  the  0th  section  of  the  1st  article,  in  the  follow 
also  been  relied  on  :  "  No  Senaloi  or  Uepreseniaiive  shall,  duri 
which  he  was  elected,  be  appointed  lo  any  civil  ofhee,  whioh  i 
created,  or  the  emoluments  whereof  shall  have  been  increase> 
time;  and  no  person  holding  any  ofliee  under  the  United  Si 
member  of  either  House  during  his  continuance  in  office." 

1  am  ready  to  admit,  Mr.  President,  with  my  honourable  < 
opened  the  case,  that  this  clause  wears  an  aspect  more  hostile  U 
tion  of  the  term  "office,"  than  any  other  pari  of  the  Oonsiiiuti 
tend  with  him,  that  the  Consiiiniion,  like  all  other  inatrua 
construed  in  each  separate  part  of  it,  tecuntlum  aubjeelam  tma 
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atiiig  its  most  active  and  able  members  to  offices  which  must  be  held 
lasnre ;  and  thirdly,  to  take  away  from  aspiring  or  avaricious  mem* 

temptation  to  create  offices,  or  increase  their  emoluments,  which 
ise  from  the  expectation  of  speedily  filling  those  offices  themselves. 
wription  of  officers  was  it  necessary  to  exclude  from  the  legislature, 

to  effect  these  three  objects  ?  Ist,  those  whose  duties  might  be  in- 
le  with  a  strict  and  regular  attendance  in  the  legislature ;  2dly,  those 
ive  their  appointments  from  the  executive ;  and  3dly,  those  whose 
«  of  a  nature  to  be  considered  as  lucrative,  to  be  sought  after  on  ao- 
their  pecuniary  emoluments.  It  is  evident,  that  some  one  or  other 
characteristics  belongs  to  every  description  of  officers,  except  '*  legis- 
to  military,  to  executive,  judicial,  and  diplomatic.  It  is  to  be  pre- 
hat  the  Constitution  here  used  the  word  '*  office"  in  that  sense,  and 
%  which  was  necessary  in  order  to  effectuate  its  intentions ;  and,  con- 
y«  that  the  clause  extends  to  those  officers  only,  whom  it  was  the  in- 
»f  the  Constitution  to  exclude  from  the  legislature.  The  clause* 
B«  is  to  be  understood,  as  if  instead  of  the  general  expressions, 
vil  office,"  "any  offi'ce,"  it  had  said,  "any  other  civil  office,"  "any 
fiee."  This  will  render  the  whole  Constitution  consistent  with  itself, 
h  the  well  established  meaning  of  language.  In  the  clause  relative  to 
•ions,  we  have  an  instance  where,  in  order  to  prevent  the  Constitution 
wnoancing  a  palpable  absurdity,  it  was  necessary  to  explain  the  general 
all  officers,"  so  as  to  mean  "all  officers  appointed  by  the  President." 
Stneral  expression  may  be  controlled  by  the  subject-matter  and  intent, 

case,  it  may  in  another ;  and  certainly  the  subject-matter  and  intent 
MU  ipeak  more  strongly  against  the  general  expression,  in  the  former, 
other  case,  than  in  this. 

ii>  reasoning  be  well  founded,  it  follows,  that  the  clause  in  question 
oothing  against  t)ur  doctrine,  of  a  Senator's  being  an  officer,  in  the 
^  the  Constitution  :  it  only  proves  that  the  Constitution,  being  obliged 
BC  same  word  in  application  to  different  matters,  and  for  different  pur- 
^  used  it  generally,  and  left  it  to  be  explained  by  a  reference  to  the 
id  subject-matter,  instead  of  explaining  it  by  express  modifications. 
^ct  here  was,  to  exclude  certain  officers  from  the  Legislature;  and  the 
ised  generally  ;  but  it  by  no  means  follows  from  thence,  that  members 
egislalure  arc  not  themselves  officers. 

'fte  in  the  Ist  section  of  the  2d  article,  is  likewise  adduced,  as  dis- 
fig  between  "  members"  of  the  Legislature,  and  "  officers,"  by  decla- 
•  **  no  Senator,  or  Representative,  or  person  holding  an  office  of  trust 

under   the  United  States,  shall  be  appointed   an  elector."     This 
indeed,  that  the   words,  "  Senator  and  Representative,"  have  been 

from  abundant  caution,  and  in  order  to  prevent  doubts  on  so  essen- 
nt  as  the  qualifications  of  an  elector.  But  has  it  ever  been  heard 
^at  two  words,  or  two  phrases,  cannot  mean  the  same  thing,  because 
Used  together  in  a  le^al  instrument  ?  Do  we  not,  on  the  contrary, 
t  it  is  common,  in  &uch  instruments,  to  use  a  number  of  synonymous 

order  to  express  more  plainly  and  precisely  the  same  idea,  and  to 
^11  danger  of  uncertainty  ?  How  frequently  do  we  meet  with  the 
U,  "  any  deed,  instrument,  or  writing  ?"  And  yet  nobody  ever  sup- 
fc    this  account,  that  a  "  deed"  was  not  a  **  writing"  and  an  "  instru- 

XVhich,  however,  would  be  quite  as  reasonable  as  to  infer,  from  the 
•^  passage  in  the  Constitution,  that  a  Senator  or  Representative,  is 
c^fficer." 

8th  section  of  the  Ist  article,  it  is  provided,  "  that  Congress  shall  have 
^  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
e  foregoing  powers,  and  all  other  powers  vested  by  this  Constitution 


( 


The  learned  counsel  who  immediately  preceded  me,  urged  an 
derived  from  the  inconvenience  of  this  construction.  The  connequc 
impeachment,  he  says,  is  a  sequestration  of  the  member  from  his  i 
the  trial  is  over :  and  if  a  Senator  may  be  impeached,  the  conaeq 
that  a  factious  majority  in  the  House  of  Representatives  may,  by  an 
ed  and  vexatious  impeachment,  remove  from  his  seat,  for  an  unliiai 
any  Senator,  whose  talents,  influence,  and  courage,  may  have  rend 
the  object  of  their  dislike  or  dread.  This  objection,  if  founded 
would,  I  confess,  have  considerable  weight;,  but,  with  all  deferea 
learning  of  the  honourable  counsel,  I  apprehend  that  it  is  wholly  m 
According  to  the  law  and  practice  in  England,  for  which  I  appeal  i 
precedents  of  impeachment,  a  member  of  the  House  of  Peers  is  not 
from  the  House  in  consequence  of  an  impeachment.  The  sequestn 
his  seat,  does  indeed  take  place ;  but  it  means  nothing  more  than 
prevented  from  sittiug,  when  anything  relative  to  the  impeachment 
consideration. 

An  objection  has  also  been  drawn  from  the  supposed  intention  wi 
the  power  of  impeachment  was  established  by  the  Constitution, 
object  of  this  power,  it  is  said,  was  to  provide  a  remedy  against  the 
ism,  or  obstinancy,  of  the  supreme  executive  Magistrate,  by  al 
mean  of  removing  from  office  improper  persons,  whom  he  might  ht 
to  retain  in  place,  to  the  detriment  of  the  nation.  This  necessity 
exist,  we  are  told,  with  respect  to  members  of  the  Legislature, 
removable  by  the  people  themselves,  at  stated  periods ;  and  to  wfa 
sequently,  the  power  of  impeachment  ought  not  to  extend. 

But  this  cannot  be  the  sole  object  of  the  power  of  impeachment; 
the  President  himself  is  liable  to  be  impeached,  as  well  as  the  office 
he  appoints.  So  also  is  the  Vice-President.  And  yet  these  two  gr« 
are  appointed  by  the  people  themselves,  in  a  manner  far  more  direr 
mediate  than  Senators,  and  removable  at  shorter  periods.  If  the 
impeachment  be,  as  the  learned  counsel  insist,  intended  as  an  aid  tc 
trol  which  the  people,  by  the  right  of  election,  have  over  their  publie 
or  to  supply  the  place  of  that  control,  where  it  does  not  exist,  surel 
much  stronger  reason  for  its  extending  to  Senators,  than  to  the  Pn 
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tin.    Indeed,  of  all  the  component  members  of  oar  Government,  the  Senate, 
kth  in  the  mode  of  its  appointment  and  the  term  of  its  duration,  is  intended 
to  be«  and  actually  is,  the  most  permanent  and  independent ;  the  furthest 
derated  above  the  region  and  the  influence  of  those  storms,  whereby  a  popu- 
hr  government  must  sometimes  be  agitated.     God  forbid,  Mr.  President,  that 
I  should  find  fault  with  these  ingredients  in  the  composition  of  the  Senate,  or 
do  anything  which  could  tend  in  the  least  to  diminish  their  efficiency.     I 
eonaider  them  as  among  the  most  valuable  principles  of  the  Constitution. 
I  consider  this  honourable  body  as  the  sheet-anchor  of  our  vessel  of  state ; 
and  if  we  escape,  as  I  trust  we  shall,  from   those  tempests  which  await  alL 
popular  governments,  and  have  overset  so  many,  it  will  be  to  the  stability, 
the  independence,  the  firmness  of  this  honourable  body,  that  we  shall  be  in- 
debted for  our  escape.     With  these  sentiments,  it  cannot  be  supposed  that  I 
would,  intentionally,  attempt  to  weaken  the  moorings,  by  which  alone  we  can 
beheld   in  our  station.     But  this  very  independence  of  the  Senate,  in  its 
deration  and  the  mode  of  its  appointment ;  this  very  removal  from  the  in- 
flnence  of  popular  opinion  and   popular  influence;  furnishes  a  strong  ar^- 
■eot  in  favour  of  extending  the  power  of  impeachment  to  its  members ;  for, 
ii  proportion  as  the  controlling  power  of  the  people,  by  means  of  election, 
■  weakened  and  diminished,  other  means  of  control  ought  to  be  increased. 

We  have  heard  much,  Mr.  President,  respecting  the  nature  of  those  offences 
to  which  the  power  of  impeachment  was  intended  to  apply.     They  are  said 
to  be  merely  oflicial  oflTenccs.     If  by  this  be  meant  offences  committed  by  an 
officer,  it  proves  nothing,  or  is,  at  best,  no  more  than  begging  the  question; 
for  a  Senator,  according  to  our  doctrine,  is  an  officer.     But  if  by  official 
•flences,  the  learned  counsel  mean  oflfences  committed  by  an  officer,  and  re- 
hiing  solely  to  the  duties  of  his  office,  I  must  entreat  them  to  reflect  on  the 
extent  to  which  their  doctrine  would  lead.     Suppose  a  judge  of  the  United 
States  to  commit  theft  or  perjury ;  would  the  learned  counsel  say  that  he 
ihall  not  he  impeached  for  it?     If  so,  he  must  remain   in  office   with  all 
his  infamy;  for  there  is   no  method  of  removing  a  judge   but  by  impeach- 
ment.    Many  other  cases,  equally  stronjs^,  might  be  supposed.     It  seems  to 
me,  on  the  contrary,  that  the  power  of  impeachment  has  two  objects:  first, 
to  remove   persons  whose  misconduct  may  have  rendered  tliem  unworthy  of 
iBlnininjf  their  offices ;  and  secondly,  to   punish  those  offences  of  a  mere 
H'lif^al  nature,  which,  though  not  susceptible  of  that  exact  definition  where- 
l>r  ihey  might  be   brought  within   the  sphere  of  ordinary   tribunals,  are  yet 
v^ry  dangerous   to  the  public.     These  oflienccs,  in  the  English  law,  and  in 
oar  Constitutions  which  have  borrowed   its   phraseology,  arc  called  "high 
crimes  and  misdemeanours."   Now  let  me  ask,  Mr.  President,  wliether  oflences 
of  this  nature  may  not  be  committed  by  a  Senator?     Let  me  ask,  whether  he 
ifiay  nut  commit  them  to  an  extent  far  more  dangerous  than  any  other  man ; 
Or,  if  gentlemen  please,  than  any  other  officer?     PLnced  as  he  is  on  the  very 
pinnacle  of  the  Constitution;  touching  the  executive  power  with  one  hand, 
the  judi«?ial  with  the  other,  and  partaking:  fully  of  the  legislative;  secured  in 
his  seat  for  six  years,  a  lonner  period  than  any  other  known  to  the  Constitu- 
tion ;  and   depending  for  his  re-election,  not  on   the   people,  or  on  electors 
chosen  by  them  for  that  sole  purpose,  but  on  a  legislative  body,  where  a  party 
tuay  be  formed  to  support  hirn  :  whose  "  high  crimes  and  misdemeanours," 
l*-t   me  ask,  can  be   more  safely  committed,  or  more  dangerous   than   his? 
AVhat  an    inconsistency  to  say  that  the  collector  of  the   most  petty  custom- 
tiou-e.  or  a  person  standing  in  the  lowest  grade  of  military  commission,  may 
^>e  imperiched  for  ofTencea   dan<:erous   to   the   slate,  and  therefore  requiring 
lii^  removal   from  office ;  and  that  a  Senator  of  the  United  States  is  not  im- 
peachable ! 

But  tlie  effect  of  an  impeachment,  it  is  said,  may  be  produced  in  another 


to  liglit,  and  fully  substantiated  without  a  taborioDS,  long'Conlinued 
temalic  inquiry;  it  must  be  admitted  ihat  the  aid  of  a  proaecntor  will 
•ary;  and  iliat  tlie  Senate,  o(  itseir,  end  for  the  mere  purpose  of  • 
will  be  little  dispnaed  lo  undertake  an  tedious  and  disagreeable  a  at 

Aa  lo  the  dignity  of  the  Senate,  about  which  much  has  been  aa 
Mr.  President,  ihat  I  shall  always  be  as  ausiously  tender  of  it  la 
person  ;  and  I  do  most  solemnly  and  seriously  believe  that  I  am,  a 
ment,  labouring  for  ihe  Uigiiily  of  this  honourable  body,  in  allempli 
der  its  members  liable  to  impeachment.  For  which  line  of  condu 
dignificdi  to  wrap  one's  self  up  in  legal  inviolability,  and  thus.av 
quiry  into  our  conduct,  or  conscious  of  rectitude,  lo  brave  inveslig 
offer  ourselves  to  the  strictest  scrutiny  ?  The  awful  station  whicl 
nourable  body  holds  in  our  system  ;  the  high  and  si  1- impo riant  trust  s 
it  by  Ihe  Consiiiuiion ;  no  less  than  lo  regulate  all  the  movements,  I 
lative  and  executive,  to  serve  as  both  the  ballast  and  the  anchor  of  th 
vessel;  require  that  ita  meinhera  should  inspire  the  utmost  degree 
dence  inio  the  nulion ;  should  not  only  be  free  from  guilt,  but  free 
picion.  Will  ihey  be  more  likely  to  escape  suspicion,  to  inspire  c 
by  declaring  that  they  will  avail  iliemselves  of  a  doubtful  consirucii 
Constitution,  to  screen  their  own  conduct  from  all  inquiry  except 
aelvea;  or  by  boldly  standing  forth  to  the  light,  and  esiending  to 
jiersuns  and  actions,  that  power  of  inveatrgation  hy  the  represeatati 
nation,  which  the  Constitution  has  appointed  for  thuse  who  exe 
powers  T  I  confess,  Mr.  President,  that  feeling,  as  I  do,  for  the  dign 
honourable  body;  deeply  impressed,  aa  1  am,  with  the  awful  nal 
true),  and  the  essenliul  importance  of  its  inspiring  the  nation  with 
unlimited  confidence;  I  tremble  lo  think  of  its  declaring,  hy  asolemi 
that  the  conduct  of  its  members  shall  be  exempt  from  inquiry  by  impi 

I  have  now,  Mr.  Fresideni,  gone  through  the  various  heads  of 
important  argument,  to  which  1  am  far  from  supposing  that  1  have 
to  do  juelice.  It  is  saiisfaciory  to  me,  however,  to  reflect  that  mj 
cies  are  amply  supplied  by  the  cause  itself,  by  the  talents  of  my  le; 
eloquent  assoeiaie,  and  above  all,  by  the  wisdom  of  this  honourable 
whose  decision  1  now  submit  the  auhiect.  with  an  entire  convietiui 
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After  Mr.  Harper  had  closed  his  observations,  the  Vice-President 
inquired  of  the  Managers,  if  they  had  any  farther  observations  to  offer? 
On  which, 

Mr.  Bayard,  in  their  behalf,  requested  permission  to  withdraw  for  a 
faw  minutes ;  and,  returning  into  court  he  replied  in  the  negative. 

On  motion  that  the  court  adjourn,  it  adjourned  to  12  o'clock  on 
Monday  next. 

Monday  J  Jan,  7  th. — On  motion  to  agree  to  the  following  resolutions: 

That  William  Blount  was  a  civil  officer  of  the  United  States,  within  the 
Ding  of  the  Constitution  of  the  United  States,  and,  therefore,  liable  to  be 


Bpeached  by  the  House  of  Representatives. 

That,  as  the  articles  of  impeachment  charge  him  with  high  crimes  and  mis- 
demeanours, supposed  to  have  been  committed  while  he  was  a  Senator  of  the 
United  States,  his  plea  ought  to  be  overruled. 

After  debate,  on  motion,  the  court  adjourned  till  12  o'clock  to- 
morrow. 

Tu€9day^  Jan.  %th. — The  Senate  resumed  the  consideration  of  the 
ttotion  made  yesterday,  on  the  impeachability  of  William  Blount,  late 
a  Senator  of  the  United  States,  by  the  House  of  Representatives. 

And,  after  debate,  the  court  adjourned  till  12  o'clock  to-morrow. 

Wednesday  Jan.  9th. — The  Senate  again  resumed  the  consideration 
of  the  motion  made  on  the  Tth  instant,  on  the  impeachability  of  Wil- 

hf  jnry,  witli  the  eivhtli  amemlmentf  which  says,  that  in  all  criminnl  prosecutions,  the  trial 
■bail  be  by  jury.)  There  is  no  expecintion  of  cartywy:  tiiis;  bemuse  tlie  division  in  the 
>£eniile  ks  of  two  tf>  one,  hut  it  will  draw  forth  tlio  principles  of  the  parties,  and  concur  in 
•rciiruiilating  pnxjfs  on  which  side  all  the  sound  principles  are  to  be  found/' — 3  Jeff. 
Corr,  370. 

JTif't  S,  17C»S. — "Articles  of  impeachment  were  yesterday  given  in  ajjninst  Blount.  But 
many  ereat  preliminHry  que<>tions  will  ari:«e.  Mu^'t  not  wjonnnl  law  settle  the  oath  of  the 
ScDiiTors.  (i.irm  of  piea'.iin'^s,  process  ajjainst  pcr."*on  or  gcKids,  &c.  ?  May  lie  not  appear  by 
antirTK'y  ?  Mu>t  he  not  be  tried  by  jury?  Is  a  Senator  impeachable?  Is  an  ex-Senator 
imp«='a«-hal>le  ?  Ytiu  will  readily  conceive  that  these  riuestions,  to  bo  settled  by  tweniy-nino 
iiwyrji.  are  not  likely  to  come  to  speedy  issue.'' — Ibid.  371. 

i'tii.  l.%  13i.*">. — -This  day,  the  rjue^tion  of  the  jury  in  cases  of  impeachment  comes  on. 

Tliere  i.*  iio  dtmbt  liow  it  will  jio.    The  general  (livi>inn  of  the  Senate  i»  twenty  two  and  ten  ; 

and  iiii'ler  the  ])rolm!>le  I'rrj.-pect  of  what  it  will   forever  lj<*,  I  see  nothing  in  the  tnotle  of 

pri"jOe«.iliii;r  by  impcactuneni  but  the  nnj.«i  formidable  weapon  for  the  purposes  (>f  dominant 

jvii-'ti  that  ever  was  contrived.     Ii  would  \h>  the  niO.*>t  eiftK-tual  one  of  getting  rid  of  any  man 

irhcMTi  iJiey  con.-ider  as  dani:ernu>  to  thfir  views,  and  I  do  not  know  that  we  could  count  on 

one  vbinl  in  an  emergency.     All  di-pends  then  on  thtr  Housi>  of  Ucpresfnlatives,  who  are  the 

ifnpen<dii-rs :  and  there  llie  majorities  arc  of  one,  two,  or  thrive  only;  and  these  sometimes 

on«  way  and  MHneiimes  anotln-r  :  in  a  que«tion  of  pure  par4y  they  have  the  majority,  and  we 

tit'  VJ(A  know  what  circumstances  may  turn  up  to  iricrea>e  that  mnjority  temporarily,  if  not 

pt-nuaiit'nlly.      I  know  of  no  solid  purpose  of  punishment  which  the  courts  of  law  are  not 

equui  t<\aiid  history  ^hows,  that  in  Enj^lund,  impeachment  has  Ix^en  an  engine  more  of  pa»- 

•ti.'ii  than  j:jMiee." — Ihul.  37.'i. 

Fib.  L"J.  n'.'H. — -  You  will  see  in  the  papers  the  pround  on  which  die  intnxkiction  of  tho 
jury  niio  the  trial  by  impeachment  was  advocated  by  Mr.  Tazewell,  and  the  fate  of  tho  ques- 
li'.TL  Rfsder'ri  motiriii,  which  I  enclojied  you,  will  prol>Hbly  be  amended  and  estal.»li>hed,  so 
a*  til  fKiilare  a  Senator  unimpeachable,  al>^olutely;  anil  ye.Merday  an  opinion  was  <leclared, 
tlmt  not  only  officers  of  the  State  governmeins,  but  every  private  citizen  of  the  United  States, 
aie  jrnpcat:hable.  Whether  they  will  think  this  the  time  to  make  the  declaration,  I  know 
WA:  \jK\\  if  they  bring  it  on,  I  think  there  will  be  not  more  than  two  votes  north  of  the  Poto- 
aac  as^aiobt  liie  uuiversaUty  of  the  inipeacliini;  liovf^t." — Ibid,  370. 


816  BLOXmr'S  mFKACHlIBHT. 

liam  Blount,  late  a  Senator  of  the  United  States,  by  tlie  Honse  of 
Beprcsentatives. 
And,  after  debate,  on  motion  adjourned  to  12  o'clock  to-morrow. 

Thursday  J  January  IQ. — The  Court  proceeded  in  the  debate  on  the 
.motion  made  on  the  7th  instant,  and  which  had  been  under  considen- 
tion  every  day  since ;  and,  on  the  question  to  agree  thereto,  it  was  de- 
termined in  the  negative.     Yeas  11 — nays  14. 

Those  who  voted  in  the  affirmative  are — 

Mr.  Chipman,  Mr.  Paine, 
Davenport,  Ross, 

Goodhue,  Sedgwick, 

Latimer,  Stockton, 

Liverinore,  and 

Lloyd,  Tracey. 

Those  who  voted  in  the  negative  are — 

Mr.  Anderson,  Mr.  Hillhonse, 

Bingham,  Howard, 

Bloodworth,  Langdon, 

Brown,  Marshall, 

Foster,  Martin, 

Greene,  Mason,  and 

Gunn,  Read. 

• 

On  motion,  the  Court  adjourned  to  12  o'clock  to-morrow. 

Friday^  January  11. — On  motion,  it  was  determined  that 

The  Court  is  of  opinion,  that  the  matter  alleged  in  the  plea  of  the  defend- 
ant, is  suHicient  in  law  to  show  that  this  Court  ought  not  to  hold  jurisdiclioD 
of  the  said  impeachment,  and  that  the  said  impeachment  is  dismissed. 

Yeas  14 — nays  1 1. 

The  yeas  and  nays,  on  this  question,  were  exactly  the  reverse  of  what ihey 
were  on  the  last. 

On  motion,  ordered  that  the  Secretary  notify  the  House  of  RepT^ 
sentatives,  that  the  Senate  will  be  ready  to  receive  the  Managers  of 
the  House  of  Representatives  and  the  counsel  of  the  defendant,  on 
Monday  next,  at  12  o'clock,  to  render  judgment  in  the  impeachment 
against  William  Blount. 

The  Court  adjourned  to  12  o'clock  on  Monday. 

Monday^  January  14. — The  Court  being  opened,  the  parties  attct"*^ 
ing,  and  silence  being  proclaimed,  judgment  was  pronounced  by  '^ 
Vice-President  as  follows : 

Gentlemen,  Managers  of  the  House   of   Representatives,    and  Gentlem 

Counsel  for  William  Blount: 

The  Court,  after  having  given  the  most  mature  and  serious  considerati*-  ^ 
to  the  question,  and  to  the  full  and  able  arguments  urged  on  both  sides,  h  ^^"^ 
come  to  the  decision  which  1  am  now  about  to  deliver.  ^ 

The  Court  is  of  opinion  that  the  matter  alleged  in  the  plea  of  the  defcn^^' 
ant  is  sufficient  in  law  to  show  tliat  this  Court  ouglit  not  to  hold  jurisdiciicF^ 
of  the  said  impeachment,  and  that  the  said  impeachment  is  dismissed. 
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Copies  of  the  jadgment  were  delivered  to  the  Managers,  and  to  the 
Counsel  for  the  defendant  respectivelj. 

After  which  they  withdrew ;  and,  on  motion,  the  Conrt  adjourned 
withoot  day."^ 

*  In  m  legal  point  of  Tiew,  all  that  this  case  decides  is,  that  a  Senator  of  the  United  States, 
vbo  has  been  expelled  from  his  seat,  is  not  af\er  sucii  expulsion  subject  to  impeachment; 
and  pedMips  from  this  the  broader  proposition  may  be  drawn,  that  none  are  liable  to  im- 
peachment except  officers  of  the  government  in  the  technical  sense,  excluding  thereby 
members  of  the  national  legislature.  AAerwards,  from  the  expulsion  of  Mr.  Smith,  a  Senator 
fiom  ChiQ,  for  connection  with  Burr's  conspiracy,  instead  of  his  impeachment,  the  same 
implicatioo  arises. 

Politically,  however,  the  evidence  taken  by  the  House  committee,  is  of  singular  and  me- 
lancholy interest    It  exhibits  with  minute  accuracy  the  want  of  confidence  felt  by  some  of 
the  most  sagacious  of  our  politicians  in  the  durability  of  our  institutions,  and  in  the  com* 
peiency  of  the  Fedeml  Government  to  protect  itself  from  dismemberment  or  invasion;  and 
it  exhibits  with  equal  distinctness  the  light  estimate  with  which  the  country  was  then  regarded 
faj  the  Courts  of  Europe.     To  tliese  points  attention  has  been  directed  in  the  introduction  to 
tiiis  work  as  the  distinguishing  features  of  tlie  times.     Mr.  Blount's  personal  history  is  a 
ptegnant  illustration  of  the  first    Thoroughly  experienced  in  our  domestic  policy,  having  been 
in  the  Continental  Congress  for  years  from  North  Carolina,  and  having  beyond  all  others,  by 
bis  loogand  active  service  as  Governor  of  the  South-Western  territory,  become  familiarized 
with  that  immense  but  then  almost  unknown  country, — keen,  quick,  sagacious,  and  peculiarly 
converaant  with  the  temper  and  dispositions  of  men, — he  staked  his  existence  as  a  politician— 
not  dishonoured  as  Burr  a Aer wards  was,  but  possessed  of  unparalleled  popularity  and  influence 
thfooghoQt  the  West, — upon  the  feasibility  of  a  plan  by  which  an  Anglican  colony  was  to 
he  erected  behind  the  Alleghanies.    To  be  sure  this  scheme,  as  soon  as  it  was  discovered, 
Was  flatly  and  manfully  met,  and  its  deviser  at  once  expelled  from  the  Senate ;  but  this 
veciitaoce  was  the  result,  not  so  much  of  a  deep  and  energetic  popular  feeling,  as  of  a  con- 
yicvn  on  the  part  of  Congress,  that  unless  something  was  done  to  stamp  the  scheme  with 
io&roy,  the  country  would  fall  to  pieces.   The  want  of  strong  national  feeling  on  the  subject 
is(bown  by  the  leniency  with  which  Blount  was  treated  by  a  large  portion  of  the  press  even 
^  the  teabcard,  and  the  favour  with  which  he  continued  to  be  received  at  the  South* West 
The  first  feature  is  illustrated  by  the  view  taken  by  Cobbett,  then  in  full  blast  as  an  editor 
W  the  nltra-federal  school,  though,  as  aAerwards  appeared,  in  the  British  interest 

*Bk)ant  was  a  great  dealer  in  lands,  which  implies  at  once,  eyery  quality  usually  possessed 
^a  fonune  hunter  and  a  gambler.  He  was,  as  the  wellborn  men  of  the  Southern  States 
^eneiaily  are,  a  gentlemanlike  easy,  engaging  man.  By  his  aildress,  and  perhaps  by  his 
^eai  in  their  service,  he  had  acquired  great  weight,  not  only  amongst  the  people  of  Tennessee, 
hot  amongst  the  Indians  in  the  neighbourhood  of  the  State.  Tliis  circumstance  rendered 
liim  a  dangerous  man  if  in  any  case  he  should  become  disaflectcd  to  the  United  States. 

"The  lands  which  he  owned  in  Tennessee,  and  in  other  parts  of  the  country  bordering  on 
the  Miesisbippi,  were  of  immense  extent;  and  as  all  and  ten  times  more  than  all  his  fortune 
iras  embarked  in  these  lands,  every  circumstance  which  could  aifcct  their  value  deeply 
engaised  bis  attention. 

-The  United  States  had  made  a  treaty  with  Spain,  in  1795,  which  was  considered  very 
advantageous  to  the  Western  Territory  of  the  United  States ;  but  before  the  boundary  lines 
were  dtawn,  in  fulfilment  of  that  treaty,  Spain  made  a  peace  with  France  by  a  secret 
article,  of  which  it  was  tliouglit  and  is  yet  thought  [in  1799],  that  Louisiana  was  ceded  to 
France,  and  was  to  be  delivered  up  to  her  at  the  conclusion  of  a  general  peace.  Mr.  Blount, 
patriot  as  he  was,  did  not  like  the  prospect  of  having  the  republican  French  for  neighbours. 
In  fact  be  knew  that  it  would  prevent  the  Western  countries  of  the  United  States  from  being 
sealed,  and  would  of  course  not  only  prevent  his  lands  from  rising  in  value  but  would  take 
irom  them  all  the  value  they  then  possessed,  and  reduce  him  and  his  constituents  to  ruin. 

•*Ib  k»king  about  him  for  means  to  prevent  this,  he  could  find  nothing  whereon  to  place 
reliance,  but  the  aid  of  Great  Britain.     This  aid,  however,  could  not  be  expected,  without 
an  ofkt  of  something  substantial  as  compensation  for  the  risk  and  expense.     Blount,  there- 
Hre,  and  others  concerned  in  the  scheme,  resolved  to  make  an  offer  to  put  Great  Britain  in 
possession  of  Louisiana  and  the  Floridas,  if  she  would  send  a  squadron  to  take  New  Orleans 
and  lo  guard  the  month  of  the  Mississippi.     The  people  of  Tennessee  and  Kentucky  were 
lobe  joined  by  a  body  of  Indians,  and  these,  under  the  direction  of  Blount  and  his  associates, 
vere  to  SMUit  the  British  in  driving  the  Spaniards  from  the  continent  of  North  America, 
and  thus  render  it  impossible  for  the  French  to  form  a  settlement  in  Loni^iana,  for  the  pur- 
pose of  annoying  the  people  and  influencing  the  parties  and  government  of  the  United  States. 
iHich  was  the  plan — never  was  one  better  laid,  or  more  easy  to  execute. 
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**But  before  I  insert  the  documents  I  must  mention  some  drcamtfanoes,  a  kiwwledge  of 
which  is  necessary  to  a  clear  comprehending  of  their  meaning. 

*^  While  Blount  was  at  Philadelphia  in  the  capacity  of  a  Senator,  in  the  winter  of  1797,  his 
plan  was  opened  to  Mr.  Liston  (the  British  minister  there)  by  one  Chistiolm,  whom  Ame- 
rican courtesy  styled  Captain  Chisholm ;  it  does  not  appear  that  Chisholm  was  the  agent  of 
Blount;  but,  that  Blount  having  communicated  something  of  his  intentions  to  him,  Cbi^holm 
anticipated  his  propositions  with  the  British  minister,  and  thus  became,  through  tlie  incaa- 
tiousness  of  the  latter,  the  principal  in  an  enterprise,  in  which  it  was  intended  he  should 
act  as  a  very  subordinate  agent.  The  Congress,  which  broke  up  in  March,  left  Blount  leisure 
to  return  to  Tennessee  until  June,  when  the  Congress  met  again.  On  his  return  to  Phila- 
delphia  ho  wrote  the  letter  to  James  Cnrey,  an  interpreter  of  the  Indian  language  at  Tellioa 

"  This  letter  was  left  with  Colonel  King,  to  be  by  him  sent  on  to  Carey ;  but  Blount  hap- 
pening to  meet  on  his  journey  a  mnn  uf  the  name  of  Grant,  he  requested  him  to  go  to  King's^ 
to  take  the  letter,  and  give  it  to  Carey.  Both  Grant  and  Carey  were  aAerwards  examined 
upon  oath. 

"  Thus  did  the  letter  fall  into  the  hands  of  Byers,  one  of  the  very  persons  from  whom  the 
writer  cautions  Carey  to  keep  its  contents  a  profound  secret!  Byers  finding  himself  not  only 
not  trusted,  but  po:i'itive1y  suspectc<l  by  Blount,  immediately  set  off  to  Philadelphia,  and  com- 
municated the  letter  to  the  President.  The  President,  af\er  having  made  the  necfMiiy 
inquiries  respecting  Chisholm  and  the  others  concerned ;  and  aAer  having  taken  the  pre* 
paratory  steps  for  seizing  on  the  ^japers  of  the  grand  projector,  communicated  the  fitfal  letttr 
to  the  Congress,  where  it  was  read  from  the  chair  of  the  Senate,  while  the  writer  of  it  wii 
sitting  as  one  of  the  members  of  that  body !" — 9  Pore.  Works. 

In  what  style  Blount  himself,  in  the  second  place,  was  welcomed  after  his  expulskn  vii 
received  in  Tennessee,  appears  from  the  following  letter  from  Knoxville,  dated  September 
18,  1797,  and  published  in  Porcupine  for  Oct.  10,  1797 : 

**  On  Saturday  last  returned  to  this  town  the  Hon.  William  Blount  As  soon  as  his  approach 
was  made  known,  the  volunteer  troop  of  cavalry,  commanded  by  John  LaveiuJer,  Eflo^and 
a  large  concourse  of  citizens,  hastened  to  receive  him,  and  met  him  eight  miles  from  this 
place,  where, af\er  refreshment,  ho  was  conducted  into  town  in  the  following  order,  viz: 

"  A  detachment  of  the  troop  of  cavalry.  The  Hon.  Mr.  Blount,  accompanied  bjr  the  Hon. 
General  W^hite  and  the  Hon.  Mr.  Stuart,  late  Speaker  of  the  House  of  Representatives. 

*'  The  troop  of  cavalry. — Citizens  in  files. 

"  We  are  happy  to  say  that  Mr.  Blount  has  received  on  his  journey  through  this  State  the 
most  flattering  and  hearty  welc>ome  from  every  <lescription  of  citizens;  a  welcome  justljrdue 
from  a  grateful  people  to  the  father,  friend,  and  protector  of  their  State.*' 

The  astonishing  growth  of  the  country  in  the  succeeding  eight  years,  both  in  self  resport 
and  in  the  power  of  selfprotection,  is  shown  by  contrasting  this  proceetling  wiih  that  in  Birr* 
ctL9o.    Both  Blount  and  Burr  were  men  of  long  political  experience  and  tact,  and  giftetl  in  nn 
eminent  degree  with  the  art  of  winning  and  attaching  adherents.    Both  aimed  at  the  crtH'tion 
of  an  independent  ultramontane  confeileracy.    But  Blount,  though  stamped  by  the  Jvnnfe  a? 
*•  guilty  of  a  high  misdemeanour,*'  and  expelletl  from   his  seat  therefor,  was  roc(ivi>l  in 
triumph  l)y  the  people  of  the  then  most  considerable  of  the  Western  States. — n  trinrnph  m* 
minated  only  by  his  speedy  death, — and  was  sutl'ered  to  parade  like  a  «niqueror  throjiuli  the 
whole  of  that  immense  domain,  without  an  attempt  made  by  the  executive  to  try  hiin  for 
the  "high  misdemeanour,"'  which  each  House,  with  scarcely  a  dissoniing  voi.^e.  had  tlttlariJ 
him  guilty  of,  but  which  the  Senate,  from  want  of  jiiris<lietiun,  had   been  unable  to  pnni>\». 
Burr,  on  the  contrary,  though  olfering  the  most  splendiil  inducements,  and  tlHHigh  0!«ten'>il»lf 
poinlin;^  to  Mexico  as  the  theatre  of  his  designs,  was  turned  from  in  coldness  from  village  to  vil* 
lage,  by  men  who  though  unwilling,  from  their  own  rude  hut  generous  hospitality,  to  deliver  him 
U[),  felt  no  inclination  to  follow  him;  and  was  regarded  with  so  liule  sym[)athy  by  the  men 
of  even  the   wildest  fSouth-west  territory,  that  a  woman,  it  is  said,  might   have   arrecttd 
and  curried  him  to  the  seat  of  government  amid  the  contempt  of  the  whole  populalkxL 
(See  ^'Jrrest  of  Aaron  Burr,  by  Albert  J.  Pickert,  of  Montgomery,  Ala,"   1849.) 

But  this  feature, — the  want  of  an  adhesive  attachment  to  iFie  Union  in  the  West,  and  want 

of  cronfidence  in  its  permanency  by  at  least  a  section  of  the  most  active  x>oIiticians, is  in 

no  greater  contrast  with  the  ieelings  of  our  own  day  than  is  the  levity  with  which  the 
Amerirnn  government  M-as  then  treated  by  foreign  powers,  with  the  relations  it  now  main- 
tains. On  the  French  side,  (ienet  had  then  just  concluded  his  extraordinary  campaicn.— 
stumping  the  sealxmrd  on  behalf  of  "French  principles,''  appealing  from  the  Prt»sident  to 
the  people  in  so  many  words,  on  tlie  ground  that  the  fornier  was  disobeying  ilip  huter's  wil\ 
fomenting  the  proceedings  of  the  western  insurgents  as  the  true  "  friends  of  liliertv,"  .-in-.l 
giving  a  state  dinner  to  a  culprit  who  had  jn^t  been  acquitted  of  a  politiwd  otferx-e  for  \viii-.*.'i 
W'aslnniiton  and  his  cabinet  had  strained  every  nerve  to  procure  convictittn.  On  tb*- 
other  side  Mr.  Liston,  undoubtetlly  an  aceomi)lishe(l  and  wise  diplomatist,  who  never  wotiM 
have  attiMTipted  sn(rh  lil)eriies  if  he  had  not  been  certain  that  there  was  then  no  abi.'iir  r:» 
resent  tliem,  sanctions,  in  the  case  in  the  text,  a  correspondence  with  Amcricaa  citizeus,  $ome 
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of  Aem  in  high  trusts,  the  object  of  which  was  to  oflfect  by  British  gold  and  British  arms  the 

ibniation  of  an  independent — to  call  it  by  no  worse  name— government  on  the  Mississippi. 

All  diis  is  pointedly  summed  up  by  Mr.  Jefferson,  in  a  letter  to  Mr.  Rutledge,  written  just  ten 

dsji  before  the  Bloant  disclosure. — **  What  the  neutral  nations  think  of  us  now,  I  know  not; 

hn  we  are  low  indeed  with  the  belligerents.     Their  kicks  and  cuffs  prove  their  contempt. 

if  we  weather  the  present  storm,  I  hope  we  shall  avail  ourselves  of  the  calm  of  peace,  to 

ptaee  our  foreign  connections  under  a  new  and  different  arrangement     We  must  make  the 

■Kfcst  of  every  nation  stand  surety  for  their  justice,  and  their  own  loss  to  follow  injury  to  us, 

neffisct  follows  its  cause.  As  to  everytliing  except  commerce,  we  ought  to  divorce  ourselves 

fiom  them  alL     But  this  system  would  require  time,  temper,  wisdom,  and  occasional  sacri<- 

ioBiof  interest:  and  how  far  all  these  will  be  ours,  our  children  may  see,  but  we  shall  not.*' 

—3  If.  Cmr^  362.     But  the  time  at  last  came,  and  so  rapid  was  the  growth  of  national 

pnde  and  national  power,  that  at  the  close  of  the  war  of  1812,  Mr.  Munroe,in  the  united 

loire  of  the  whole  people,  proclaimed  that  European  interference— not  with  our  own  terri- 

tiif,  for  that  was  no  lonjcer  a  thing  even  for  contemplation — but  with  the  concerns  of  the 

vkole  American  continent,  would  be  resisted  by  the  United  States  by  an  appeal  to  arms. 

A  angular  episode  to  this  case  is  thus  related — of  course  from  the  opposition  point  of 
iUdb— fay  the  JSwrora  of  May  0,  1 SOO,  in  an  article  which,  in  connection  with  tlie  sketch 
Ah  Pmaipime,  may  be  looked  upon  as  giving  the  two  extreme  views. 

*The  celebrated  William  Blount,  whose  intrigues  with  the  British  minister  occupied  the 
piMie  mind  for  some  time,  who  was  expelled  from  the  Senate  and  against  whom  articles  of 
■pnchment  were  found  and  presented  by  the  House  of  Representatives  to  the  Senate  of 
At  United  States  on  that  account,  has  lately  died — may  his  ashes  rest  in  peace.  We  only 
UiBe  the  circumstance  to  call  the  public  recollection  to  a  character  who  made  some  figure 
K  die  lame  time,  and  who  appears  to  have  been  intimately  connected  with  Mr.  Blount,  and 
lb.LiitQO ;  it  may  be  remembered  that  a  person  who  had  some  influence  with  the  Tndian 
Mions  of  Creeks  and  Cherokees,  was  found  to  have  his  passage  to  England  paid  by  the 
^a^^  of  the  British  Government  in  this  city. 

*£veiy  one  who  felt  any  interest  in  the  safety  of  the  country  against  conspiracy,  will 
Rnember  the  name  of  Chisholm,  or  Captain  Chisholm,  or  John  1).  Chisholm — this  is  the 
peaoo  to  whom  we  now  call  the  public  recollection. 

^Chiiholm  had  his  passage  paid  to  England  by  a  British  agent.  Chisholm  had  been  an 
VDt  in  France.  Chi^iolm,  it  appears,  had  other  agencies,  for  in  a  report  of  a  Committee  of 
AeHonse  of  Representatives,  laid  on  their  table  on  the  22d  of  April,  1 800,  we  find  a  corre- 
ipoodence  between  the  aforesaid  Chisholm  and  a  person  whom  this  agent  learnedly  and 
faaally  thus  addresses. — ^^Timodiy  Pickaron,  Esq.,  Secretary  at  War  in  the  United  States;* 
^pre5ume  that  this  title  is  to  be  explained  differently  from  iu^  import,  that  it  was  a  serious 
ttbtake  and  that  it  was  meant  for  the  Secretary  of  State. 

*  We  shall  give  a  literal  copy  of  the  letter  of  this  able  agent  of  the  British  Minister  as  wo  find 
i^aod  leave  our  readers  to  estimate  the  end  which  could  be  contemplated  by  such  means. 

(lITXRAL  COPT.) 

Portsmouth^  August  15th  1708. 

AaiiXABLX  to  my  promise  to  Mr.  King,  I  think  it  my  duty  to  inform  you — that  I  am  this 
fc  CO  my  way  to  America  with  the  convoy  of  American  ships,  I  am  on  lx)ar(1  the  sliip 
iiiten,of  Charlesioun,  South  Carolina.  I  stipulated  with  Mr.  King  to  Rptiirn  to  the  united 
•les,  and  for  to  render  the  government  Every  Effort  in  my  power — and  that  I  would  attend 
toany  Instructions  or  Reqest  that  you  should  Reqire  of  nie— I  Knod  not  Recapitulate  to 
?0Q  hit  the  Rock  that  I  spit  on  to  you  it  is  Known  however  Sir  this  much  You  may  Be 
ttaired  off  that  it  is  my  full  determination  to  be  useful  to  the  U.  S — if  you  reqire  my  service 
Many  respect — ^you  may  depend  on  my  punctuality  and  Enlegrity — as  their  is  a  probability 
flf  a  war  between  france  and  spain,  if  it  should  be  so  I  shall  be  thankful  to  l)e  Imployed  in 
iMrierTice— I  flatter  myself  tliat  my  service  will  be  such  that  will  make  Eveiy  Satiisfaction 
i>tte  U.  &— I  shall  make  some  small  stay  at  Chariestoun — and  when  I  leave  I  shall  proceed 
tolfae  Indian  Nation  I  shall  he  thankful  for  a  permit  from  you  I  have  taken  a  passnort  and 
Pomit  from  Mr.  King  will  you  please  to  let  me  Kno  your  pleasure  on  the  subject — I  can  bo 
fcond  by  directing  to  Chariestoun  to  the  care  Mesures  H.  Grant  &  Lea  Merchants — I  wright 
diis  letter  in  conformity  to  my  Engagement  to  Mr.  King — please  to  pardon  this  scroie  as  it 
ii  wrote  in  haste  by  the  faver  of  Captain  Gedess — in  hopes  of  Inuring  from  you  and  Knoing 
TOUT  pleasure— I  beg  leave  to  Subscribe  myself  your  most  obedient  Humble  servant 

JOHN  D.  CHISHOLM. 
Timothy  Pickaron,  Esq.,  Secretary  at  War  in  the  United  States. 

Subjoined  to  this  if  the  reply  of  Mr.  Pickering,  of  which  the  following  is  a  copy. 
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(COFT.) 

JkpartmaU  ^  Stattf 

lYvntofi,  Odahtr  29, 1798. 

Sir  : 

I  HATi  received  your  letter  of  Angaet  15th,  from  Portsmonth  in  Englmnd.  As  you  piD^ 
pose  to  go  to  the  Indian  country,  I  should  advise  you,  sir,  to  see  CoL  Benjamin  Hawkini^ 
Superintendent  of  Indian  Affairs  for  the  Southern  Department  He  is  probably  somewhert 
in  tlie  Creels  Nation,  and  witii  the  passport,  &c.,  jrou  have  from  Mr.  King;  you  will  find  in 
introduction  to  Colonel  Hawkins;  though  I  presume  yon  already  know.hira.  I  have  do 
doubt,  that  in  the  event  of  a  war  with  France,  you  can  be  very  useful  in  the  Indian  D^itrt' 
ment  and  otherwise ;  and  your  late  experience  will  have  convinced  you  of  the  propridj 
and  duty  of  every  good  citizen,  to  engage  in  no  enterprise,  of  a  public  nature,  without  tii» 
knowledge  and  approbation  of  his  government. 

I  am,  sir,  &a  &0., 

TIMOTHY  PICKERING; 
Mr.  John  Chisholm. 

**  These  two  letters,  taken  as  they  appear,  alone,  would  be  of  no  importance  whatever  bat 
to  show  what  creatures  men  in  power  employ  for  purposes  of  mischief. 

"  By  adverting  to  the  period  when  Chisholm  sailed  for  England  at  the  British  Miniiler% 
expense,  and  as  appeared  by  his  own  acknowledgement  at  that  time  upon  the  British  biai* 
ness  with  the  Indians  on  our  frontier,  where  Boules  has  lately  been  so  conspicuofu,  it 
will  be  found  that  the  discovery  of  Blount's  plot  here  blew  up  the  whole  chain  of  cooipiii' 
tors,  of  which  Chisholm  appears  to  have  been  a  very  important  link. 

*'  From  the  tenor  of  these  letters,  and  upon  the  promises  and  stipulations  made  to  oartoh 
bassador  in  England,  it  would  seem  that  Mr.  King  was  very  speedily  atlvised  of  thedctn> 
tion  of  the  conspiracy  lo  stir  up  a  war  on  our  frontiers  by  British  agency,  and  of  Tsriooi 
other  citizens  who  were  engaged  in  that  project,  which,  as  Mr.  Harper  explained  it,  wis  ID 
make  out  die  road  to  Mexico. 

"It  should  seem  that  Mr.  King  was  instructed  to  prevail  on  Chisholm  to  return  to  d» 
United  States  without  delay,  and  that  he  was  under  an  expectation  of  a  war  between  tbe 
United  States,  and  France  and  Spain,  in  which  he  had  stipulated  to  render  every  service  ia 
his  power,  and  that  he  did  return  under  that  impression.  It  will  be  seen  that  on  a  compi-  * 
rison  of  dates  that  Chisholm  must  have  received  his  directions  in  England  in  consefjuenee 
of  advice  given  during  the  extraordinary  session  of  the  summer  of  1798,  when  war  and  I 
proscription  echoe<l  from  every  side. 

"  From  the  expressions  of  Chisholm  he  seemed  to  have  been  made  acquainted  with  some 
of  the  transactions  of  that  period  in  this  city,  for  he  says  in  his  fini;«hed  style  ofdijiioinufy— 
"  I  kned  not  rccapitulHle  to  you,  sir,  the  rock  I  si)it  upon'" — meaning,  no  doubt,  the  ro-k  he 
split  upon,  which,  it  is  to  be  presumed,  was  his  own  concessions  in  this  city  of  the  erraiid 
upon  which  he  was  proceeding  to  England,  and  of  his  expenses  being  paid,  anti  lettpr?  of 
intro.luclion  given  him  by  Mr.  Liston ;  this,  we  may  fairly  infer,  was  the  rock  he  splii  upy^ 
and  he  tells  Mr.  Pickering  he  need  not  recapitulate  the  etfects  of  ibis  indiscretion,  l>ecaui« 
it  is  to  be  presumed  it  was  already  known  to  bim. 

'*  It  is  impossible  not  to  feel,  on  perusing  this  letter  of  Chisholm,  a  sentiment  of  tli>pi5t  a"'' 
contempt  for  men  vested  with  the  ministerial  representation  of  a  nation,  who  a>ulvl  kV'^^^ 
to  employ  agents  so  despicable  as  the  writer  of  this  despicable  letter;  and  such  cliaraciert 
as  Sweezy. 

•'  There  is,  however,  another  consideration  which  arises  from  the  letter  of  Mr.  Pickeriug- 
It  appears  that  Cbiabolrn's  mission  to  England  was  publicly  known  in  Philadelphia  1'"'^ 
before  the  15th  of  August,  1798.  Yet  on  the  29lh  of  October,  Mr.  Pickering  writes  w  *^ 
a^ent,  and  iiisteml  of  bringing  him  to  public  account  for  his  concerns  with  a  foreign  po*^^' 
but  that  he  has  never  been  brought  lo  judgment  for  entering  into  the  views  and  cou*^ 
of  a  foreign  power  to  involve  his  country  in  a  war. 

"  It  ai)pears,  however,  from  the  report  of  the  Secretary  at  War,  that  as  soon  as  the  lis^  *^ 
taining  his  name  as  a  trader  was  received  at  the  war  office,  the  Secretary,  **  IxMievini?  ?^ 
from  obvious  reasons  an  improper  person  to  have  a  license,  he  was  ordered  to  be  dep^ 
of  the  same,  and  recalled  from  the  Indian  territory." 

"  From  the  whole  of  these  facts  these  deductions  are  to  be  made: 

"That  the  undertaking  of  Chisholm  in  his  trip  to  England  was  known  to  our  povem  ^^ 

"That  al\er  being  allowed  a  license,  the  knowledge  of  that  obvious  crirninalitv  o<^'a^-  "^ 
his  being  deprived  of  the  license  and  recalled  out  of  the  territory;  but  then  he  Ikis  ^ 
been  bron^'ht  to  justice  for  entering  into  the  views  and  counsels  of  a  foreign  power  to  in  ""^^ 
his  rouniry  in  a  war. 

"Let  us  contrast  this  passive  conduct,  this  lenient  and  gentle  policy,  w^ith  the  condv-^ 
men  of  the  same  party,  with  that  of  Mr.  Pickering  himself,  to  a  man  of  the  first  ohar'^r 
in  Uiis  country — to  a  man  of  the  fairest  rei)utation  and  the  amplest  fortune. — Whei*    I, 
Logan,  at  his  personal  expense  aud  at  great  risk,  tore  himself  from  the  booom  of  an  enri^^ 
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ly,  ssd  pasMd  to  Europe  in  order  to  rescue  his  country  from  a  war,  minons  nnder 
nd  advantageous  in  uone^ — when  he  succeeded  in  this  act  of  wisdom  and  virtue^ 
J  laTed  his  country  from  a  war,  but  procured  the  instantreleaseof  half  a  million 
a  property ;  and  hdd  thereby  the  foundation  of  that  peace  which  we  now  enjoy, 
bgrnegotiatioin  promises  us  a  remuneration  for  all  the  unjust  seizures  of  American 
in  the  erent  of  a  war  would  never  have  been  obtained." 


iloiint  persoDally  I  have  been  able  to  collect  but  little  information.  Of  attractiye 
id  remarkable  business  tact,  he  obtained  a  wonderful  ascendancy  over  the  leading 
Soath-Westem  Territory,  of  which  he,  for  some  years,  had  been  Governor.  His 
d  moral  principles  were  of  equal  looseness  with  his  political;  and  his  efficiency 
Atiog  ecu;h  became  painfully  illustrated  by  the  religious  and  political  disaffection 
ham  his  example  or  his  allurements  reached.  His  first  appearance  in  politics 
State  of  North  Carolina,  of  which  the  South-Westem  Territory  was  then  part, 
been  elected  a  delegate  to  the  Constitutional  Convention  from  that  State,  in 
with  Mr.  Richard  D.  Spaight,  afterwards  Governor,  Mr.  Davie,  who  was  subs^ 
It  ID  France  on  a  joint  commission  with  Chief  Justice  Ellsworth,  and  Dr.  William- 
■torian  of  North  Carolina.  .  See  Life  of  Davie,  25  SpcarJa'  Biog^  N.  8^  93.  The 
a  Mr.  Blount  appears  to  have  opposed)  silently,  though  sjrstematically,  in  all  its 
tana ;  and  he  signed  it  only  on  the  ground  that,  by  so  doing,  he  merely  attested 
It  a  majority  of  the  delegates  had  given  it  their  approval — Ibid.  In  1790,  he 
Had  by  Washington  Governor  of  the  South-Westem  'Dsrritory,  where  he  remained 
Imisnon  of  Tennessee  into  the  Union.— 10  £)9arib'  WBuk^26l:l2  Ibiid^  117,419. 
WW  State  thus  constructed  his  influence  was  overwhelming,  rreferring  a  seat  in 
10  any  other  post  its  suffrages  could  give  him,  he  was  the  first  Federal  Senator 
id  he  continued  in  his  seat  during  a  second  terra,  until  the  disclosure  of  the  Carey 
)liis  ezpukion.  On  his  remrn  to  Tennessee,  ao  far  from  being  shunned  as  a  dis- 
I,  ha  was  received  in  triumph,  was  elected  to  the  State  Senate,  it  is  said,  and 
ker  thereof,  and  was  only  prevented  by  his  sudden  death  ftom  mounting,  as  if 
of  the  Federal  Government,  the  gubernatorial  chair.  To  those  who  doubt  whe- 
ment  to  the  Federal  Union  has  not  declined  since  1800,  the  inquiry  may  be  ad- 
Mlher  now  a  Aian  who  conspires  with  a  foreign  State  to  establish  foreign  authority 
would  be  thus  received,  even  in  the  newest  State  ? 
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Charge  by  Hon.  Thomas  McEean,  LL.  D.,  to  the  Grand  Joiy; 
Nov.  1797. 

[After  touching  generally  on  the  nature  of  a  Grand  Jury,  the  eluef 
justice  proceeded,] 

Before  I  conclude  I  am  sorry  to  have  occasion  to  mention  that  there 
is  another  crime  that  peculiarly  concerns  the  judges  of  the  Supreme 
Court  to  endeavour  to  correct:  it  is  that  of  libelling.  I  will  describe 
it  at  large. 

Libels,  or  libelli  famosij  taken  in  the  most  extensive  sense,  signify 
any  writings,  pictures  or  the  like,  of  an  immoral  or  illegal  tendency; 
but  in  the  sense  wc  are  now  to  consider  them,  are  malicious  defamations 
of  any  person,  and  especially  of  a  magistrate,  made  public  either  by 
writing,  printing,  signs  or  pictures,  in  order  to  provoke  him  to  vrath, 
or  to  expose  him  to  public  hatred,  contempt,  or  ridicule. 

The  (Hrect  tendency  of  these  libels  is  the  breach  of  the  public  peace, 
by  stirring  up  the  objects  of  them,  their  families  and  friends,  to  acta 
of  revenge,  and  perhaps  of  bloodshed;  which  it  would  be.impossible  to 
restrain  by  the  severest  laws,  were  there  no  redress  from  public  justice 
for  injuries  of  this  kind,  which,  of  sll  others,  are  most  sensibly  felt; 
and  which,  being  entered  upon  with  coolness  and  deliberation,  receiye  a 
greater  aggravation  than  any  other  scandal  or  defamation,  contintM 
longer  and  are  propagated  wider  and  farther.     And  where  libeb  are 
printed  against  persons  employed  in  a  public  capacity,  they  receive  aa 
aggravation  as  they  tend  to  scandalize  the  government,  by  reflecdni 
on  those  who  are  intrusted  with  the  administration  of  public  affairs,  and 
thereby  not  only  endanger  the  public  peace,  as  all  others  do  by  stirring 
up  the  parties  immediately  concerned  to  acts  of  revenge,  but  have  also 
a  direct  tendency  to  breed  in  the  people  a  dislike  of  their  governors, 
and  incline  them  to  faction  and  sedition. 

Not  only  charges  of  a  heinous  nature,  and  which  reflect  a  moral 
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txffpitaie  on  the  party  are  libellous,  but  also  such  as  set  him  in  a  scurri- 
iom,  ignominious  light;  for  every  person  desires  to  appear  agreeable  in 
ift,  and  must  be  highly  provoked  by  such  ridiculous  representations  of 
dm  as  tend  to  lessen  him  in  the  esteem  of  the 'world,  ahd  take  away 
IB  reputation,  which  to  some  men  is  more  dear  than  life  itself;  for  these 
{oally  create  ill  blood,  and  provoke  the  parties  to  acts  of  revenge  and 
reaches  of  the  peace. 

A  defamatory  writing  expressing  only  one  or  two  letters  of  a  name, 
'  using  such  descriptions  and  circumstances,  feigned  names  or  circum- 
ances,  in  such  a  manner,  that  from  what  goes  before  and  follows  after 
must  needs  be  understood  to  signify  such  a  person  in  the  plain,  ob- 
1008,  and  natural  construction  of  the  whole,  is  as  properly  a  libel  as 
'  it  had  expressed  the  whole  name  at  large,  for  it  brings  the  utmost 
mtempt  on  the  law  to  suffer  its  justice  to  be  eluded  by  such  trifling 
rations;  and  it  is  a  ridiculous  absurdity  to  say,  that  a  writing,  which 
I  uiderstood  by  the  very  meanest  capacity,  cannot  possibly  be  under- 
tood  by  courts  and  juries. 

It  is  equally  ridiculous  and  absurd  to  suppose,  that  if  a  man  speaks 
landerous  or  defamatory  words  of  another  he  may  be  sued  and  ample 
aaiftges  recovered'  for  the  injury;  but  if  the  same  words  are  put  in 
rnting  or  printed,  no  punishment  can  be  inflicted.  Such  a  doctrine 
Hj  gratify  the  wishes  of  envious  and  malicious  cowards  and  assassins, 
■ft  must  be  detested  by  all  sensible  and  good  men. 
Tkese  offences  are  punishable,  either  by  indictment^  information,  or 
hrfl  action:  but  there  are  some  instances,  where  they  can  be  punished 
f  a  criminal  prosecution  only;  as  where  the  United  States  in  Congress 
■embled,  the  legislature,  judges  of  the  Supreme  Court,  or  civil  ma- 
■tratea  in  general,  are  charged  with  corruption,  moral  turpitude,  base 
irtiafity,  and  the  like,  when  no  one  in  particular  is  named. 
Bj  the  law  of  the  Twelve  Tables  at  Rome,  libels  which  affected  the 
fvtatioB  of  another^  were  made  capital  offences,  but  before  the  reign 
'  Augustus,  the  punishment  became  corporeal  only.  Under  the  Em- 
JTor  valentinian,  it  was  again  made  capital,  not  only  to  write,  but  to 
lUish  them,  or  even  to  omit  destroying  them.  But  by  the  laws  of 
innsylvania,  the  authors,  printers  and  publishers  of  a  libel,  are  pun- 
lable  by  fine,  and  also,  a  limited  imprisonment  at  hard  labour  and 
Etajy  confinement  Ui  jail,  or  imprisonment  only,  or  one  of  them,  as 
Ae  court  in  discretion  shall  seem  proper,  according  to  the  heinous- 
m  of  the  crime,  and  the  quality  and  circumstances  of  the  offender. 
Any  libeller,  or  person  even  speaking  words  of  contempt  against  an 
hrior  magistrate,  as  a  justice  of  the  peace  or  mayor,  personally, 
flu^b  he  be  not  in  the  actual  execution  of  his  office,  or  of  an  inferior 
leer  of  justice,  as  a  constable)  and  such  like,  being  in  the  actual  exe- 
(tioii  of  his  office,  may  be  bo^d  to  his  good  .behaviour  by  a  single 
iliee  of  the  peace. 

Bv  this  law  and  these  punishments,  the  liberty  of  the  press  (a  phrase 
Btt  used,  but  little  understood)  is  by  no  means  infringed  or  violated. 
le  liberty  of  the  press  is,  indeed,  essential  to  the  nature  of  a  free 
ate,  but  this  consists  in  laying  no  previous  restraints  upon  publica- 
»ns,  and  not  in  freedom  from  censure  for  criminal  matter,  when  pub- 
hed.    Every  freeman  has  an  undoubted  right  to  lay  what  sentiments 
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he  pleases  before  the  public ;  to  forbid  this,  is  to  destroy  the  freedom 
of  the  press;  but  if  he  publishes  what  is  improper,  mischievous  or  ille- 
gal, he  must  take  the  consequences  of  his  temerity.  To  punish  dan- 
gerous or  offensive  writings,  which,  when  published,  shall,  on  a  fair  and 
impartial  trial,  be  a(^'udged  of  a  pernicious  tendency,  is  necessary  for 
the  preservation  of  peace  and  good  order,  of  government  and  religion, 
the  only  solid  foundation  of  civil  liberty.  Thus  the  will  of  indiviauik 
is  still  left  free;  the  abuse  only  of  that  free  will  is  the  object  of  legal 
punishment.  Our  presses  in  Pennsylvania  are  thus  free.  The  common 
law,  with  respect  to  this,  is  confirmed  and  established  by  the  Constitn- 
tion.  By  the  seventh  section  of  the  declaration  of  the  principles  of  ft 
free  government,  it  is  ascertained  that  the  printing  presses  shall  be  free 
to  every  person,  who  undertakes  to  examine  the  proceedings  of  the  le- 
gislature or  any  part  of  government.  Men,  therefore,  have  only  to  take 
care  in  their  publications,  that  they  are  decent,  candid  and  true;  that 
they  are  for  the  purpose  of  reformation  and  not  for  defamation;  and 
that  they  have  an  eye  solely  to  the  public  good.  .  Publications  of  thii 
kind  are  not  only  lawful,  but  laudable.  But  if  they  are  made  to  gratify 
envy  or  malice,  and  contain  personal  invectives,  low  scurrility,  or  slan- 
derous charges,  they  can  answer  no  good  purposes  for  the  community, 
but  on  the  contrary  must  destroy  the  very  ends  of  society.  Were  these 
to  escape  with  impunity,  youth  would  not  be  safe  in  its  innocence,  nor 
venerable  age  in  its  wisdom,  gravity  and  virtue;  dignity  and  station 
would  become  a  reproach,  and  the  fairest  and  best  characters  that  this 
or  any  other  country  ever  produced,  would  be  vilified  and  blasted  if  not 
ruined. 

If  any  person,  whether  in  a  public  or  private  station,  does  injuiy  to 
an  individual,  or  to  the  society,  ample  redress  can  be  had  by  having 
recourse  to  the  laws,  and  the  proper  tribunals  where  the  parties  can  be 
heard  personally,  or  by  counsel,  the  truth  can  be  fairly  investigated, 
and  justice  be  fully  obtained;  so  that  there  can  be  no  necessity  or  reason 
for  accusing  any  one  of  public  or  private  wrongs  in  pamphlets  or  news- 
papers,  or  of  appeals  to  the  people  under  feigned  names,  or  by  anony- 
mous scribblers. 

Every  one  who  has  in  him  the  sentiments  of  either  a  Christian  or 
gentleman,  cannot  but  be  highly  offended  at  the  envenomed  scurrility 
that  has  raged  in  pamphlets  and  newspapers,  printed  in  Philadelphia 
for  several  years  past,  insomuch,  that  libelling  has  become  a  kind  of 
national  crime,  and  distinguishes  us  not  only  from  alt  the  States  aroond 
us,  but  from  the  whole  civilized  world.  Our  satire  has  been  nothinf 
but  ribaldry  and  Billingsgate :  the  contest  has  been,  who  could  call 
names  in  the  greatest  variety  of  phrases;  who  could  mangle  the  great- 
est number  of  characters ;  or  who  could  excel  in  the  magnitude  and 
virulence  of  their  lies.  Hence  the  honour  of  families  has  been  stained; 
the  highest  posts  rendered  cheap  and  vile  in  the  sight  of  the  people, 
and  the  greatest  services  and  virtue  blasted.  This  evil,  so  scandtloos 
to  our  government,  and  detestable  in  the  eyes  of  all  good  men,  calls 
aloud  for  redress.  To  censure  the  licentiousness  is  to  maintain  the 
liberty  of  the  press. 

At  a  time  when  misunderstandings  prevail  between  the  Republics  of 
France  and  the  United  States,  and  when  our  General  Government  have 
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ipointed  pnblic  ministers  to  endeavour  their  removal,  and  restore  the 
nner  harmony,  some  of  the  journals  or  newspapers  in  the  City  of  Phil- 
lelphia,  have  teemed  with  the  most  irritating  invectives,  couched  in 
0  most  vulgar  and  opprobrious  language,  not  only  against  the  French 
tion  and  their  allies,  but  the  very  men  in  power  with  whom  the  min- 
ers of  our  country  are  sent  to  negotiate.  These  publications  have  an 
ident  tendency  not  only  to  frustrate  a  reconciliation,  but  to  create  a 
pture,  and  provoke  a  war  between  the  sister  republics,  and  seem  cal- 
lated  to  vilify,  nay,  to  subvert  all  republican  governments  whatever. 
Impressed  with  the  duties  of  my  station,  I  have  used  some  endeavours 
r  checking  these  evils,  by  binding  over  the  editor  and  printer  of  one 
'  them,  licentious  and  virulent  beyond  all  former  example,  to  his  good 
^haTioar;  but  he  still  perseveres  in  his  nefarious  publications;  he  has 
LHsacked  our  language  for  terms  of  insult  and  reproach,  and  for  the 
laest  accusations  against  every  ruler  and  distinguished  character  in 
ivice  and  Spain  with  whom  we  chance  to  have  any  intercourse,  which 

18  scarce  in  nature  to  forgive;  in  brief,  he  braves  his  recognizance 
ad  the  laws.  It  is  now  with  you,  gentlemen  of  the  Grand  Jury,  to 
idmadvert  on  his  condubt ;  without  your  aid  it  cannot  be  corrected. 
lie  government  that  will  not  discountenance,  may  be  thought  to  adopt 
^and  be  deemed  justly  chargeable  with  all  the  consequences. 
'Every  nation  ought  to  avoid  giving  any  real  oflPence  to  another. 
ome  medals  and  dilll  jests  are  mentioned  and  represented  as  a  ground 
r  quarrel  between  the  English  and  Dutch  in  1672,  and  likewise  called 
ous  the  XlVth,  to  make  an  expedition  into  the  United  provinces  of 
le  Netherlands  in  the  same  year,  and  nearly  ruined  the  commonwealth. 

We  are  sorry  to  find  our  endeavours  in  this  way  have  not  been  at- 
nded  with  all  the  good  eflFects  that  were  expected  from  them ;  how- 
'CT,  we  arc  determined  to  pursue  the  prevailing  vice  of  the  times  with 
ttl  and  indignation,  that  crimes  may  no  longer  appear  less  odious  for 
sing  fashionable,  nor  the  more  secure  from  punishment  from  J)cing 
vralar. 

The  criminal  law  of  this  State  is  so  pregnant  with  justice,  so  agreca- 
e  to  reason,  so  full  of  equity  and  clemency,  that  even  those  who  suffer 
r  it  cannot  charge  it  with  rigour.  It  is  so  adapted  to  the  common  good 
.  to  suffer  no  folly  to  go  unpunished,  which  that?  requires  to  be  re- 
rained;  and  yet  so  tender  of  the  infirmities  of  human  nature,  and  of 
e  wives  and  children  of  even  the  greatest  offenders,  as  to  refuse  no 
diligence  which  the  safety  of  the  people  will  permit.  It  gives  the 
lers  no  power  but  of  doing  good,  and  deprives  the  people  of  no  liberty 
It  of  doing  evil.  We  are  now,  thank  God!  in  the  peaceable  and  full 
tjoyment  of  our  laws,  of  the  free  administration  of  justice,  and  in 
mplete  possession  of  religious,  civil  and  political  liberty.  May  the 
Tine  Governor  of  the  world  continue  these  blessings  to  us !  and  impress 

as  a  duty  which  we  owe  to  ourselves,  who  enjoy  them,  to  those  vir- 
ions men  who,  under  God,  have  been  chiefly  instrumental  in  procuring 
leib,  and  to  our  posterity  who  will  claim  at  our  hands  this  noblest  in- 
eritance,  to  maintain  and  defend  them  at  every  hazard  of  life  and 
irtune ! 

You  may  now,  gentlemen,  retire  to  your  room.  Inquire  with  zeal, 
ear  with  attention,  deliberate  with  coolness,  judge  with  impartiality, 
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and  decide  with  fortitude — and  may  God  overrule  and  direct  all  you 
proceedings  to  the  furtherance  of  justice  and  the  happiness  of  the 
people! 

The  following  Bill  of  Indictment  was  presented  to  the  Grand  Jarj, 
and  returned  ^'Iffnoramus.*' 

Oyer  and  Terminer:  November  Sessions,  179T. 

Philadelphia  County,  ss. 

The  Grand  Inquest  of  the  Commonwealth  of  Pennsylvania,  upon 
their  oaths  and  affirmations  respectively,  do  present,  that  Williun 
Cobbett,  late  of  the  City  of  Philadelphia,  in  the  County  of  Philadel- 
phia, yeoman,  being  a  person  of  a  wicked  and  turbulent  disposition, 
and  maliciously  designing  and  intending  to  vilify  and  defame  the  per- 
son, character,  and  government  of  his  Catholic  Majesty  Charles  the 
Fourth,  King  of  Spain,  and  to  disturb  the  peace  and  amity  now  hap- 
pily subsisting  between  the  same  and  the  United  States  of  America; 
and  also  to  vilify  and  defame  the  person  and  character  of  Don  Carlos 
Martinez  d'Yrujo,  the  Minister  Plenipotentiary  and  Envoy  Extra- 
ordinary from  his  Catholic  Majesty,  the  said  King  of  Spain,  to  the 
United  States,  on  the  seventeenth  day  of  July,  in  the  year  of  oar 
Lord  one  thousand  seven  hundred  and  ninety-seven,  at  the  Citj  of 
Philadelphia,  in  the  county  aforesaid,  wickedly  and  maliciously  did 
print  and  publish,  and  cause  to  be  printed  and  -  published,  a  certain 
scandalous,  false  and  malicious  libel,  of  and  concerning  his  Catholic 
Majesty,  the  said  King  of  Spain,  and  of  and  concerning  the  said  Don 
Carlos  Martinez  d'Yrujo,  the  said  Minister  Plenipotentiary  and  Envoj 
Extraordinary  from  his  said  majesty  to  the  United  States,  in  a  certain 
newspaper  called  Porcupine's  Gazette,  which  said  newspaper  was  then 
and  tliorc  printed  and  published  by  the  said  William  Cobbett,  and  in 
the  form  of  observations  signed  by  "An  Old  Soldier,"  and  directed 
and  addressed  for  Porcupine  8  Grazctte,  in  which  said  libel  arc  con- 
tained, among  other  things  and  expressions,  divers  of  false,  feigned, 
scandalous  and  malicious  matters,  according  to  the  tenor  foUowiiifr,  to 
wit: — "Ever  since  Spain  has  been  governed  by  princes  of  the  Bour- 
bon family,  the  Spanish  name  has  beeii  disgraced  in  peace  and  in  war; 
every  important  measure  has  been  directed  by  the  crooked  politics  of 
France.  This  connection,  like  the  obscene  harj)ies  of  old,  coniami- 
nates  whatever  it  touches.  But  never  has  this  been  so  conspicuous  as 
in  the  present  reign,  and  more  especially  at  the  present  perioil.  TLo 
degenerate  prince  that  now  sways  the  Spanish  sceptre  (tberebj 
meaning  his  Catholic  Majesty,  the  said  King  of  Spain),  whom  the 
.  French  (the  French  Republic,  meaning)  have  kept  on  the  throne 
merely  as  a  trophy  of  their  power,  or  as  the  butt  of  their  insolence, 
seems  destitute  not  only  of  the  dignity  of  a  king,  but  of  the  common 
virtues  of  a  man.  Mot  content  with  allj-ing  himself  to  the  murdereni 
of  a  benevolent  prince,  who  was  the  flower  of  his  family,  he  (his  Cathouc 
Majesty,  the  said  King  of  Spain,  meaning)  has  become  the  suppU'tow 
of  all  their  (the  said  French  Republic,  meaning)  most  nefarious  {Kditics. 
As  tlie  sovereign  (his  Catholic  Majesty,  the  said  King  of  Spain,  mean- 
ing) is  at  home,  so  is  the  minister  abroad  (meaning  the  said  Don  Carh^j 
Martinez  d'Yrujo,  the  said  Minister  Plenipotentiary  and  Envoy  Ex- 
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teordinary  from  his  said  Catholic  Majesty,  the  said  King  of  Spain,  to 
tke  United  States).  The  one  (meaning  his  Catholic  Majesty,  the  said 
King  of  Spain)  is  governed  like  a  dependent  by  the  nod  of  the  five 
lespots  at  Paris,  and  the  other  (meaning  the  said  Don  Carlos  Marti- 
lei  d' Ymjo,  the  said  Minister  Plenipotentiary  from  his  said  Catholic 
iajesty)  by  the  directions  of  the  French  agent  in  America.  Because 
bose  infidel  tyrants  (the  French  Eepnblic  and  their  agents,  meaning) 
ltd  thought  proper  to  rob  and  insult  this  country  and  its  government, 
ad  we  have  thought  proper,  I  am  sorry  to  add,  to  submit  to  it,  the  ob- 
Mraicms  imitative  Don  (the  said  Don  Carlos  Martinez  d*Yrujo,  mean- 
Bg)  must  attempt  the  same,  in  order  to  participate  in  the  guilt,  and 
anen  the  infamy,  of  his  masters  (the  French  Republic  and  their 
igents,  meaning).*' 

And,  also,  the  said  "William  Cobbett  did  then  and  there,  in  the  same 
newspaper,  and  connected  with  the  libel  aforesaid,  print  and  publish  the 
Edse,  feigned,  scandalous,  and  malicious  words  and  matters,  according 
to  the  tenor  following,  to  wit : 

"In  the  present  state  of  things,  the  independence  of  the  United 
States  is  little  more  than  a  shadow ;  it  (the  independence  of  the  United 
States,  meaning)  is  really  not  worth  what  it  codt  to  acquire  and  sup- 
port it ;  and,  unless  a  stop  can  be  put  to  the  progress  of  faction  and 
Rireign  interjfei^nce  (the  interference  of  the  said  Don  Charles  Martinez 
JTrujo,  and  the  govci*nment  of  his  said  Catholic  Majesty,  meaning) 
iastead  of  a  blessing,  it  (the  independence  of  the  United  States,  mean- 
ing) will  ere  long  bo  a  burden  which  even  the  vassals  of  Prussia  would 
lot  take  off  our  hands  as  a  gift.'' 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirmations 
ibresaid,  do  further  present,  that  the  said  William  Cobbett,  being  as 
(foresaid,  and  desigping  and  intending  as  aforesaid,  on  the  24th  day  of 
foly,  in  the  year  aforesaid,  wickedly  and  maliciously  did  print  and 
»nblish,  and  cause  to  be  printed  and  published,  a  certain  other  false, 
candalous,  and  malicious  libel,  of  and  concerning  the  said  Don  Carlos 
Martinez  d'Yrujo,  the  said  Minister  Plenipotentiary  and  Envoy  Ex- 
raordinary  from  the  said  King  of  Spain  to  the  said  United  States, 
D  the  form  of  a  communication ;  in*  which  said  last-mentioned  libel 
re  contained  the  false,  scandalous,  and  malicious  matters  and  things, 
-ecording  to  the  tenor  following,  to  wit: — "After  such  examples,  how 
an  it  be  wondered  at  that  an  advertisement  should  appear  in  our 
public  prints,  giving  notice  of  a  swindling  assignment  of  his  estate  by 
.  member  of  Congress,  in  the  vicinity  of  the  capital,  for  the  purpose 
pf  defrauding  his  creditors,  or  that  our  people  shouhl  join  the  French 
oarauders,  and  pillage  the  property  and  threaten  the  lives  of  their 
lefenceless  countrymen  under  the  flag  of  those  pirates,  or  that  we  (the 
)eople  of  the  United  States,  meaning)  are  so  abused  and  humbled  as 
»  submit  with  patience  to  the  public  insults  of  a  frivolous  Spaniard, 
lalf  Don  and  half  saus-cidotte  (meanin;^  therebv  the  said  Don  Carlos 
Martinez  d'Yrujo,  Minister  Plenipotentiary  and  Envoy  Extraordinary 
18  aforesaid)/' 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirmations 
[foresaid,  further  do  present,  that  the  said  William  Cobbett,  being  as 
iforesaid,  and  designing  and  intending  as  aforesaid,  on  the  thirty-first 
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day  of  July,  in  the  year  aforesaid,  at  the  city  and  within  the  county 
aforesaid,  wickedly  and  maliciously  did  print  and  publish,  and  cause  to 
be  printed  and  published,  a  certain  other  false,  scandalous,  and  mali- 
cious libel,  of  and  concerning  the  said  King  of  Spain,  and  of  and  con- 
cerning the  said   Don  Martinez  d'Yrujo,  the  said  Minister  Plenipo- 
tentiary>and  Envoy  Extraordinary  of  the  said  King  of  Spain  to  tie 
said  United  States;  in  which  said  last  mentioned  libel,  among  other 
things,  divers  false,  scandalous  and  malicious  matters  are  contained, 
according  to  the  tenor  following,  to  wit: — "What  will  his  magnani- 
mous majesty  say  when,  by  the  result  of  Don  Yarico's  (the  said  Don 
Carlos  Martinez  d'Yrujo,  meaning)  conspiracy  with  Blount  (meaning 
a  conspiracy,  or  crime,  for  which  William  Blount,  heretofore  a  senator 
of  the  United  States,  was  impeached  by  the  House  of  Representatiyes 
of  the  United  States,  and  expelled  from  the  Senate  thereof),  and  his 
appeal  to  the  people,  and  this  political  puppet  (the  said  Don  Carlos 
Martinez  d*  Yrujo,  meaning)  shall  have  brought  on  a  war  with  Americi, 
when  the  standard  of  liberty  shall  be  unfurled  on  the  Isthmus  of  Darien, 
then  his  majesty  (his  said  Catholic  Majesty,  the  King  of  Spain,  mean- 
ing) may,  perhaps,  find  the  freebom  sons  of  America  are  not  that 
dastardly  race  of  cowdrds  which  the  submission  to  the  insults  of  his 
(the  said  King  of  Spain,  meaning)  treacherous  and  piratical  ally  (the 
llcpublic  of  France,  meaning),  had  taught  him  to  believe  them;*'  to 
the  great  scandal  and  infamy  of  his  Catholic  Majesty,  the  King  of 
Spain,  of  his  government,  and  the  said  Don  Carlos  Martinez  d'Yrujo, 
Minister  Plenipotentiary   and   Envoy  Extraordinary  from  his  said 
Catholic  Majesty,  the  said  King  of  Spain,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  against  the  Act  of 
Assembly  in  such  case  made  and  provided,)  and  agaiftst  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania. 

JARED  IXGERSOLL, 

Attorney  General 

Witnesses. 

Hon.  Thomas  M'Keax,  Esq.,  sworn,  exd. 
Dr.  Charles  Caldwetj^,  sworn,  exd. 
Dr.  John  R.  Coxe,  sworn,  exd. 
William  Bradford,  sworn,  exd. 
"William  Mitchell,  sworn,  exd. 
Isaiah  Thomson,  sworn,  exd. 
Patrick  Delany,  sworn,  exd. 

Ezra  Serjeant,  at  present  in  Virginia,  therefore  cannot  be  ci- 
amincd. 

Stacey  Budd,  affirmed,  exd. 
Archibald  Bartram,  affirmed,  exd. 

Ignoramus, 

WILLIAM  COATS,  Forema)^ 

Cobbott  noticed  tliis  proceeding  with  bis  usual  scurrility: 

"  Ykujo  versus  Porcupine. — It  must  be  remembered  by  most  of  my  readers^  that  some  tim^ 
in  August  last,  the  Spaniard  Yrujo  applied  to  the  Federal  government  to  prosecute  metf 
the  j)ublication  of  certain  letters  to  the  dear  little  tiny  Fatio,  his  secretary.     The  governmiB^ 
granted  his  request,  and  I  was  bound  over  to  appear  in  the  Federal  District  Court    Tius 
was  a  disappointment  to  the  Spaniard,  who  delivered  in  a  memorial  to  Mr.  Scjcreiary  Pif^* 
cring,  requesting  that  I  might  be  tried  in  the  Supreme  Court  of  Pennsylvania,  where  AfcKean 
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(those  daughter  he  then  courted,  and  has  since  married)  was  jiid^e.    This  request  being 

n&wd  by  the  Federal  government,  another  prosecution  was  set  on  foot;  and  though  all  the 

tfvJiJiels  that  were  picked  out  were  published  previous  to  the  commencement  of  the  first 

jMwcatioii,  yet  the  State  government  of  Pennsylvania  carried  on  the  new  prosecution,  and 

jneferred  a  bill  of  indictment  against  me  at  the  last  court  of  Oyer  and  Terminer;  the  fate 

of  which  bill  and  all  the  drcumBtances  attending  it,  are  recorded  in  the  *  Democratic  Judge' 

liuelr  published  by  me." 

"In  the  mean  time,  the  other  prosecution  went  on  in  the  Fe<leral  Court  which  met  on 
Tieaday  last     The  bill  of  indictment  was  laid  before  the  Grand  Jury  on  Thursday ;  it  was 
IMerday  returned  ignoramus."     8  Pore.  Work$^  138. 
In  the  7th  Yolume  of  Porcupine,  358,  Cobbctt  says : 

''The  day  after  the  bill  was  returned  ignoramus,  the  chief  justice  on  the  trial  of  Mr. 

ftmphreys,  for  beating  Bache,  told  the  prisoner  that  if  he  had  thought  himself  aggrieved  by 

Ai  press,  he  nhoald  have  appealed  to  the  law,  and  added,  *  You  may  say,  indeed,  that  Grand 

Jhin  will  uot  do  their  duty;  >vehave  had  a  recent  instance  of  that.'  On  this  reflection  on  the 

Gnnd  Jury,  it  is  not  my  duty  to  comment.   Hod.  I  been  one  of  the  gentlemen  who  con\posed  it, 

Idiink  I  should  have  made  an  attempt,  at  least,  to  defend  my  conduct  and  character.  But  the 

people  of  this  State  have  been  so  abused,  so  humbled  and  so  degraded,  by  the  long  tyranny 

tf  this  Fouquier  Tinville,  that  very  little  spirit  is  to  be  expected  from  the  very  best  of  them. 

Any  man  who  has  aflronted  him  looks  upon  liimself  as  ruined.   This  is  republican  security." 

This  unsuccessful  attempt  to  arrest  Mr.  G>bbett  in  his  extraordinary  editorial  career  was 

the  csDse  of  no  httle  vituperation  on  his  part,  first  on  the  chief  justice  and  his  family, 

HuodJy  upon  the  American  judicial  organization,  and  lastly  upon  the  American  people 

fBerally.     (See  7  Pore.  Works,  331  et  teq.)     Scandalous  as  w^as  the  party  press  of  the  day, 

iH rivalry  with  a  pen  so  prolific,  so  reckless,  and  so  venomous,  was  soon  extinguished.     At 

toi  the  Federalists  supported  him,  and  so  nicely  were  party  divisions  drawn,  that  on  tlie 

pud  jury  to  which  the  bill  in  the  text  was  presented,  all  the  Democrats  voted  for  a  true 

Ul,aiui  all  the  Federalists  for  an  ignoramps.   This  escape,  however,  whilst  it  stimulated  him 

to  s  more  reckless  ribaldry,  exposed  him  to  a  more  successful  attempt  to  curb  it,  and  in  the 

Kiddle  of  1798,  he  found  himself  bound  over  as  a  common  libeller  in  recognizances  which 

*ere  soificiently  stringent  for  a  time  to  insure  his  silence.  But  the  unclean  spirit  could  not  bo 

can  oDt  by  the  exorcism  of  criminal  process ;  and  after  having  been  tolerably  decent,  and  of 

QiBfie  unequivocally  dull,  for  more  than  a  year,  Mr.  Cobl>ett  suddenly  one  morning  enter- 

*ined  his  readers  by  a  most  gross  and  vituperative  attack  upon  Dr.  Franklin.     No  epithet 

*M  too  low  to  be  applied  to  the  buried  philosopher.     The  result  was  that  the  recognizance 

*is  morted  lo,  and  on  it  an  action  of  debt  was  instituted  in  the  Supreme  Court.     Cobbett, 

towever,  did  not  like  thus  suddenly  to  be  pulled  in,  and  at  once  filed  an  affidavit  saying  that 

*e  was  a  British  citizen,  and  asking  that  the  case  be  removed  to  the  circuit  court.     His  pcii- 

«>n  was  rejected,  and  to  this  check  upon  his  pre<latory  tastes  w^as  soon  added  another  still 

tu>re  flTicacioiis.     He  was  sued  by  Dr.  Rush,  for  libel,  and  sustained  a  verdict  of  five  thou- 

in*!  dollars  damages. 

This  !ari  blow  was  too  much  for  him,  and  nf\er  making  a  few  ingenious  but  futile  attempts 
|>  remnvc  his  property  from  execution,  he  slipped  away  from  Philadelphia,  and  in  a  short 
tine  ft.'iind  himself  in  England  republishing  in  a  work  twelve  voluines  in  size,  those  pas- 
^':f  fr^m  "Peter  Porcupine'  which  he  considered  the  most  racy  in  style,  and  the  most  anti- 
epul^iL-jiri  in  dfK-trine.  Helpetl  by  marginal  notes,  whidi,  spicy  as  the  text  was,  were  put  on 
s  a  sGin^e  to  j;ive  it  "a  little  more  seasoning,''  the  work  sold  wonderfully  well  in  England, 
^.tm  the  IjHtred  of  Democracy,  and  still  better,  in  America,  from  the  love  of  scandal.  This 
•:lat  >tiniul;ited  the  author  to  a  parallel  commentary  on  the  morals  and  manners  of  his  own 
L>un:r3-men,  and  the  result  was  that  in  IS  10  he  was  sent  to  Newgjite  for  a  year,  and  lined 
il,'*i>>.  He  abusjed  all  sides;  abused  the  Tories,  and  was  imprisono<l  by  them  ;  abused  the 
iiJi«:TiJr.aricl  was  mobljed  by  them ;  was  first  the  bitter  denouncer  of  Napoleon,  and  theii  his 
i^tained  advr^rate;  first  wrote.down  Parliamentary  reform,  and  then  wrote  it  up;  and  at  last, 
•  hen  tliu  rcl'inn  bill  had  passed,  got  into  the  House  of  Commons.  His  genius,  however, 
»~as  not  p:»rliiunentary;  his  imrivalled  talents  for  abuse  were  not  available  in  the  new  arena; 
esank  at  la>t,  aftera  few  attempts  at  invective?,  into  a  speaker  of  the  statistical  school,  dull, 
er*c vi-rin;?  and  voluminous,  and  at  last,  in  June  1835,  died  in  his  71st  year,  afXet  a  decline 
rou^Lt  on  by  fatigue  and  disappointment. 

In  the  life  of  Cobbett,  published  in  London  in  1835,  by  a  writer  who  was  not  sufRciently 
<?'iuai(ited  with  geography  to  avoid  confounding  the  -'State  of  Philadelphia''  with  the  "City 
'f  Pennsylvania,*'  (Z.i/<,  ifc.  p.  J 29,)  the  following  account  is  given  of  Cobbetl's  perform- 
ince-  in  this  country: 

••Ji  is  fair  to  suppose  that,  with  the  exception  of  a  little  money  which  he  might  have  amassed 
19  ^rjeanl-mnjor  of  his  regiment,  during  the  last  four  years  of  his  sojourn  in  Nova  Scotia, 
be  hundred  and  fidy  guineas  which  his  exemplary  young  bride  had  kept  for  him  in  England, 
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must  have  made  the  sum  of  the  little  capital  with  which  he  had  tocommenoehis  new  cam 
AgreatdeaIoftliis,too,must  have  already  been  swallowed  up  by  the  expenses  of  his  narrii^ 
a  journey  to— and  six  months  residence  in — France,  and  thecostsof  his  YoyagfetoNewTori 
so  that  we  have  every  reason  to  believe  that  his  means  must  have  been  eaoeedingly  flcaoi 
during  the  first  period  of  his  sojourn  in  tlie  United  States. 

"  This  supposition  is  somewhat  confirmed  by  the  fiict  of  his  having  taken  to  aathorabip 
although  not  until  after  so  long  a  period  that  wo  are  puzzled  to  know  bow  Cobbett  and  iiii 
young  wife  had  subsisted  in  the  meanwhile.  Perhaps  we  have  undormted  the  amount  d 
his  savings  while  serjcant-major  of  his  regiment  But  0)bbctt  himself  claims  the  meritof 
taking  up  the  pen  on  other  ground  than  tliat  of  pecuniary  necessity.  He  lays  it  at  the  don 
of  ]>atrioti»m. 

"^  In  the  month  of  July,  1794,'  he  says,  *  the  famous  Unitarian  doctor,  Fellow  of  the  Bojil 
Society,  London,  Citizen  of  France,  and  delegate  to  the  Gkastdx  Coiivxsmoir  XatiosiU, 
landed  at  New  York.  His  landing  >\'as  nothing  to  men  or  to  anybody  else ;  but  the  fuUomeaDd 
conaequeutial  addresses  sent  him  by  the  pretended  patriots,  at  once  calculated  to  flatter  the 
people  here,  and  to  degrade  his  country  and  mine,,  was  something  to  me.  7/  wot  my  buma, 
and  the  btuincss  of  every  man  who  thinks  that  truth  ought  to  be  opposed  to  malice  and  hifpocriif^ 

"  The  pcriion  to  whom  Cobbott  here  alludes,  and  whom  he  soon  set  himserf  to  attack,  wu 
a  man  of  no  sniaU  notoriety — ^the  celcbmted  Dr.  Priestley,  then,  antl  afterwards,  remariable 
for  hid  wriihigs  on  the  side  of  the  prevalent  opinions  in  favour  of  Denux^racy. 

^'Witli  nn  asifnult  upon  this  individual,  embodied  in  a  pamphlet  which  he  called 'The 
TnrtutU;  Detected;  or.  Observations  on  the  Emigration  of  a  Martyr  to  the  Cause  of  Libeity,' 
CobbtJti  commonceil  his  ctireer  as  an  author:  a  aireer,  since  made  memorable  by  the  cxluhi- 
tion  of  every  versatility  of  talent,  every  sign  of  activity ;  by  the  dissemination  of  itM 
knowledge  and  the  purest  moml  principles;  and,  again,  in  contradiction,  by  the  spread (rf 
dan^reruus  doctrines,  whole  volumes  of  invective,  ever-changing  opinions,  and  the  moit 
vigorous  pajxTs  that  have  ever  been  reatl  or  written,  upon  all  sides  of  all  kinds  of  poliiicil 
questions. 

"  And  how  was  this  career  begun  ? — Nearly  like  tliat  of  most  of  the  lovers  and  omamfflt! 
of  litenilurc  who  were  striving  to  turn  their  talents  into  meat  and  drink.  G)b!x»ti  waslirini 
in  Philadelphia,  and  he  wont  to  a  Mr.  Carey,  a  bookseller  in  that  city.  *  Mr.  Carey,"  he  ays 
*  received  me  as  booksellers  generally  receive  authors  (I  mean  authors  whom  they  hope  v. 
get  but  little  by) ;  he  lor>ked  at  the  title  from  top  to  bottom,  and  then  at  me  from  h««lK 
foot.  "No,  my  Ind,*'  says  he,  "  I  don't  think  it  will  suit,"  '  This  was  enough  for  Cobbett:  raw 
iiulignnnt  at  Ixmiij?  called  *my  lad,'  tlian  discouraged  witli  the  reception  he  had  metwirb,l« 
immetliately  repaired  to  a  rival  bookseller  of  the  name  of  Bradford,  whom  he  abstained fron 
visiting  at  first,  on  account  of  the  rooted  hatred  whinh  he  know  that  person  to  retain  ag«ini 
Groat  UritMin.  His  pique,  however,  hiitl  conquered  this  objection,  and  'the  nnxtilay.'h' 
wiys,  *I  wont  to  him  to  Icnow  his  determination.  Ho  hesitated — wanted  to  know  iflcoul« 
not  make  it  a  little  more  i>opular,  addinir,  that  unless  I  could,  he  feared  that  tlie  piililL«bini 
of  it  would  en(l}inj;er  his  windows.  More  popular  I  could  not  make  it — I  never  MasrfaJ 
accoitnnoLlatinir  disposition  in  my  life.' 

"  Afti^r  some  ])iirley,  however,  Coblwtt  consented  to  modify  the  title,  rejecting '  Tlie  Tannf 
Detcrted^' n\u\  retaining  the  '  Observations  on  the  Eniiirration  of  a  jNIartyr,  &c."  UjiOii  ilii 
Mr.  lirudfoul  consented  to  publish  the  pamphlet  under  an  arrangement  which  CubVieti  iliu 
de<eribo>> : — 

"*Tlie  terms  on  which  ]\Ir.  Bmdford  took  the  " Obsorvation?,"  are  what  bookseller?  fa' 
publishiug  it  tosctUcr.  I  l»og  the  renilor,  if  he  foresees  the  pr»?sibility  of  his  beeoniin;:  au'.bo* 
to  recollect  this  phrase  well.  Publi>hiiig  it  together  is  thus  managed  :  ihe  Ixoksi-ller  take 
lh(j  work,  prints  it  and  defrays  all  expenses  of  paper,  binding,  &c.,  and  the  profit?,  if  a'? 
are  divided  between  iiiin  and  the  author.  Long  al>i»r  the  "  01.)>ervations"  were  m11  ^iM' 
Bradfonl  tendered  mo  an  account  (undoubtedly  a  very  ju5t  one.  of  the  siles.  AcroriUtiiitc'-"' 
aea^unt  my  share  of  the  prolits,  my  share  only,  amcimted  to  the  sum  of  on**  shiUinj;  fl/nifcf' 
pfiiri'-htilfptuny  currency  of  the  State  of  Poinisylvania,  or  u1x>ut  clevenpenec-llireeiiirllii"'* 
sterling)  quite  entirely  clear  of  all  deductions  whafsot'ver.'   . 

"It  will  ri?adily  be  so<ui  that  our  young  writer  would  never  have  made  his  fortune  at  ^ 
work  as  this;  which  seems  to  boat  the  poorest  state  of  the  ixwresl  authorship  in  this  coiit' 
Cobbett,  however,  with  a  .'•hn'wdness  natural  to  him,  rather  conceived  a  dipgnstai  ilic  sj* 
of  fhviding  prolii>,  than  to  the  new  culling  which  he  had  chosen;  he  did  not,  there 
cense  to  write,  but  he  ceased  to  ^ publish  to^vthtr.'  Rver  afterwards  his  arningein«'nt*  "• 
Mr.  Bradford  n.ssiunod  a  new  characti^r.  '  When  a  pnm]>hlet,*  he  sjiys,  '  was  ready  f»r 
l)rcss,  we  made  a  bargain  for  it,  and  I  tr>ok  his  note  of  hand  payable  in  one,  two,  or  tl 
niontlis.'     This  was  something  like  bu>ine.-s. 

"The  '  Obscrvation>'  Inrmeil  the  lir>t  of  that  celol>rated  series  of  papers  to  whiob  r4»li 
allixcd  iho  >ijnalnre  of  Pclir  Punvpinc,  and  wliich  he  afterwards  (rontinned  uuiier  ditlVn 
heads  t<.»  an  extent  wliich  cnabujd  him  to  gather  lliom  into  twelve  volumes,  in  whi:  h  (< 
they  were  republished  in  liiis  country  in  ^lay,  IbUl.     Those  pamphlets  which  iuanedit 
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ed  the  '  Obserratioiu,*  and  which  he  still  published  with— or  rather  sold  to— Mr. 
1,  Wttre  as  follows:  'A  Bone  to  Gnaw  for  the  Democrats,'  in  two  parts,  *  A  Kick  for 
'Plain  English,  Addressed  to  the  people  of  the  United  States,'  *The  New  Year's 
m1  *The  Prospect  from  the  Congress  Gallery.'  The  copyrights  of  each  of  these 
d  tfaei^  aathor  the  annexed  prices : — 

Dollars.  Cents. 
*Bone  to  Gnaw,  Ist  Part  125    0 

Kick  for  a  Bite 

Bone  to  Gnaw,  2d  Part  .... 

Plain  English  ...... 

New  Year's  Gift  ... 

Prospect,  &c.   ...... 


20 

0 

40 

0 

100 

0 

100 

0 

18 

0 

403 

0" 

Uftof 
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pamphlets  which  Cobbett  had  published  witli  tlie  American  bookseller,  Bradford,  had 
great  stir  in  Philadelphia,  and  other  parts  of  the  United  States.  They  hnd  given 
ime  which  was  at  first  bestowed  ui)Ou  one  who  wrote  anonymously,  but  which  he  de- 
il  to  a^w  and  cope  with,  by  assuming  a  corresponding  position  in  society,  and  taking 
msalf,  along  with  the  responsibility  of  his  writings,  the  character  of  bookseller  and 
!r  in  the  city;  from  whence  ho  dealt  out  his  orncles  as  from  a  lion's  mouth.  His 
with  his  publisher,  and  consequent  separation,  had  caused  that  respected  individual 
be  following  laconic  epistle: — 

— Send  me  your  account  and  a  receipt  for  the  last  publication,  and  your  money 
sent  you  by—  " '  Yours, 

" « THOMAS  BRADFORD. 
^miOpUa,  Jpril  22,  170C.* 

bett  ansu'ered  this  in  his  own  hard-hitting,  homo-seeking  style;  but  his  real  substantial 
lis  argumenium  ad  Aomtficm— was  the  assuming  of  the  responsibility  at  which  we 
ited  above,  the  opening  of  a  shop  in  the  month  immediately  following  that  very 
He  himself  mentions  tliis  fact  as  follow§>— 

the  spring  of  the  year  1790, 1  took  a  house  in  Second  street,  Philadelphia,  for  the 
of  carrying  on  the  bookselling  business,  wliich  I  looked  upon  as  being  at  once  a 
f  Retting  money,  and  of  propagating  writings  against  tlie  French.     I  went  into  my 

May,  but  the  shop  could  not  be  gotten  ready  for  some  time;  and,  from  one  delay 
ther,  I  was  prevented  from  opening  till  the  second  week  in  July. 

I  took  this  house,  I  had  remained  almost  entirely  unknown  as  a  writer.  A  few 
did,  indeed,  know  tlmt  I  was  the  person  who  had  assumed  the  name  of  Peter  Por- 
but  the  fact  was  by  no  means  a  matter  of  notoriety.  The  moment,  however,  that 
ken  a  lease  of  a  large  house,  the  tmnsaction  became  the  topieof  public  conversation, 
eyes  of  the  Democrats  and  the  French,  who  still  lorded  it  over  the  city,  and  who 
e  a  mutffil  grudge,  were  fixed  upon  me. 
umglit  my  situation  somewhat  perilous.   Such  truths  as  I  had  published,  no  man  had 

I  utter,  in  the  United  States,  since  the  rebellion! !  I  knew  that  these  truths  had  mor- 
snded  the  leading  men  amongst  the  Democrats,  who  could,  at  any  time,  muster  a  mob 
fficient  to  destroy  my  house,  and  to  murder  me.  I  had  not  a  friend  to  whom  I  could 
b  any  reasonable  hope  of  receiving  efficient  support ;  and,  as  to  the  /air,  I  had  seen 
h  of  republican  justice,  to  expect  anything  but  persecution  from  that  quarter.  In  short, 
wre,  in  Philadelphia,  about  ten  thousand  persons,  all  of  whom  would  have  rejoiced 
te  murdered;  and  there  might,  probably,  bo  two  thousand,  who  would  have  been 
ly  for  it ;  but  not  above  fifty  of  whom  would  have  stirred  an  inch  to  save  me. 

the  time  approached  for  opening  my  shop,  my  friends  grew  more  anxious  for  my 
It  was  recommended  to  nje,  to  be  cautious  how  I  exposctl,  at  my  window,  anything 
fht  provoke  the  people ;  and,  above  all,  not  to  put  up  any  aristocrat ical  jxirtraits^  which 
crtainly  cause  my  windows  to  be  demolished. 

iw  the  danger;  but  also  saw  that  I  must  at  once  set  all  danger  at  defiance,  or  live  in 
ing  subjection  to  the  prejudices  and  caprice  of  the  Democnitical  mob.  I  resolved  on 
ler;  and  as  my  shop  was  to  open  on  Monday  morning,  I  employed  myself  all  day 
lay,  in  preparing  an  exhibition,  that  I  thought  would  put  the  courage  and  the  power 
nemiesto  the  test.  I  put  up  iu  my  windows,  wliicli  were  very  large,  all  tin;  portraits 
fed  in  my  possession  of  kinf^a,  quecnn^  princn  and  nobles.  I  had  all  the  English  minis- 
"eral  of  the  bi.'yiiops  and  judges;  the  most  famous  admirals;  and,  in  short,  every  pic- 

I I  thouglit  likely  to  excite  ra^e  in  the  enemies  of  Great  Britain. 

rly  on  the  Montltiy  morning,  I  took  down  my  shutters.  Such  a  sight  ha«l  not  been  seen 
dielphia  for  twenty  years.  Never,  since  the  bt»ginning  of  the  rebellion,  had  any  one 
» hoist  at  his  window  the  portrait  of  George  the  Third. 
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**'  In  order  to  make  the  test  as  perfect  as  possible,  I  had  put  up  some  of  the  ^uxtrtkittofthe 
revolution,"  and  had  found  out  fit  companions  for  them.  I  had  coupled  Franklin  and  Marat 
together;  and,  in  another  place,  dTKean  and  jSnkergtromJ' ^- — IbicL^  108. 

**  Immediately  upon  this  threatening  hint  followed  a  number  of  squibs,  or  rather  missiles, 
mighty  in  invective  and  unsparing  of  abuse.  They  came  out  like  hornets  that  had  had  their  nesu 
disturbed;  they  stung  in  all  directions;  sundry  sheets  and  reams  of  paper  in  particular, aitd 
perhaps  less  than  any  tiling  else,  the  equanimity  of  Cobbett  Porcupine  was  now  a  name 
and  a  mark  for  vengeance  in  tlie  city  of  Philadelphia.  'There  were  the  *  Roaster  for  Peier 
Porcupine,'  'The  Blue  Shop,'  'Porcupine  in  Print,'  'The  History  of  a  Porcupine," A  Pill 
for  a  Porcupine,' '  The  Impostor  Detected,'  and  so  on  through  a  generation  of  the  speda, 
as  though  die  quills  of  a  thousand  porcupines  had  been  employed  upon  the  annihilifkw 
of  one."— ifeirf.,  114. 

"  Some  time  in  the  month  of  August,  1797,  the  Spanish  minister  in  America,  Don  Carloe 
Martinez  d'Yrujo  applied  to  the  Federal  government  to  prosecute  Cobbett  for  certain  iraiier! 
publisheil  in  'Porcupine's  Gazette,'  of  the  17th  July  of  that  year  against  himself  and  bis 
master,  Charles  IV.,  King  of  Spain.  The  American  government  consented,  and  Cobbett  w« 
bound  over  to  appear  in  the  Federal  District  Court  in  ilie  following  April.  His  prosecutor, 
however,  succeeded  in  getting  the  trial  transferred  to  the  Supreme  Court  of  Pennsylvania, 
where  Cobbett  would  be  judged  by  Chief  Justice  M'Kean,  one  of  those  *  men  in  authority' 
to  whom  he  has  shown  so  little  favour.  Accordingly  we  soon  find  that,  he  was  not  treated 
by  the  justice  with  any  very  pleasant  ceremony,  as  he  proceeds  to  tell  us  in  the  folluwing 
narration:— 

'**The  trifling  circumstances  attending  an  arrest  and  giving  bail,'  he  remarks,  *  are  scarcely 
worth  relating :  but,  sometimes,  trifling  circumstances  servo  to  convey  a  more  correct  iilea  of 
the  character  of  the  parties  concerned  in  a  transaction,  and  to  guide  the  reader  to  a  rooie 
just  appreciation  of  their  motives,  than  the  longest  and  most  laboured  general  ac(XiaDt  of 
their  conduct. 

"'The  sheriff*  (whoso  civility  and  candour  I  have  every  reason  to  applaud)  came  to  my 
house  for  the  first  time  at  twelve  o'clock ;  and  he  was  ordered  to  have  me  before  the  Judge 
at  half-past  one.  Thank  God,  I  am  not  versed  in  arrests;  but,  I  believe,  this  is  the  first  time 
that  a  man  prosecuted  for  a  libel  was  pinned  down  to  the  short  space  of  anhourattd  a  halfv) 
prepare  for  going  out  and  to  procure  himself  bail  The  English  reader  (for  this  pamphlet  diali 
be  read  in  England)  will  observe,  that  this  government  of  Pennsylvania  is  that  which  is  cTcr* 
lastingly  boasting  of  the  mildnest  and  humanity  of  its  laws. 

" '  I  was  not  so  destitute  of  friends  as,  perhaps,  the  judge  expected  I  was.  Bail  was  pra* 
cured,  and  we  were  before  him  at  tlie  appointed  time. 

*"Hc  asked  us  to  sit  down.  I  seated  myself  on  one  side  of  the  fire,  and  he  on  the  other. 
Afker  he  had  talked  on  for  some  time  to  very  little  purpose  (at  least,  as  to  the  effect  histalt 
produced  on  mc),  he  showed  me  certain  newspapers,  asked  me  H I  had  printed  and  pvMd 
thetn?  To  this  I  replied,  that  the  law  did  not  require  me  to  answer  any  questions  in  that  tta^of 
the  business;  and  that^  therefore^  I  should  not  do  it.  At  this  reply,  though  a  very  prudent  and 
a  very  proper  one,  *  he  waxed  fexceeding  wroth.'  He  instantly  ordered  me  to  get  off"  my  chair, 
and  stand  up  before  him,  although  he  himself  had  invited  me  to  sit  down^iKvhich  species  of 
resentment  excited  in  my  mind  no  other  sentiment  than  that  which  I  dare  say  it  has  already 
excited  in  the  mind  of  the  reader.' 

"  This  show  of  temper,  however,  on  the  part  of  the  judge  in  the  above  stage  of  the  busin*^s, 
appears  to  have  been  only  a  sort  of  preliminary  evidence  of  his  di.slike  to  Cobbett,  uhivh 
was  ai\erwards  more  injuriously,  and  most  shaniefiiUy  exercised  from  the  bench,  whtMi  the 
trial  came  on,  in  his  charge  to  the  jury,  which,  as  we  have  read  it,  is  one  of  the  most  partial 
and  disgraceful  emanations  of  judicial  malice,  it  ever  fell  to  our  lot  to  peruse.  Fortunately 
for  Cobbett,  however,  it  failed  in  its  intended  effect;  the  jury  were  unbiassed  by  it  and  re- 
turned the  bill.  This,  wo  bt-lieve,  is  the  only  instance  (except  one)  among  his  many  triili 
for  libel,  in  which  Cobbett  achieved  anything  like  a  triumph.'* — /6irf.,  129. 
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SEDITIOUS  LIBEL. 

IN  THE  CmCXJIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  VERMONT  DISTRICT. 

VERGENNES,  OCTOBER  7,  1798.* 


'hb  indictment  which  was  found  on  October  5, 1798,  contained  three 
lis,  the  first  of  which,  after  averring  the  intent  to  be  ^^  to  stir  up 
don,  and  to  bring  the  President  and  government  of  the  United 
eB  into  contempt/'  laid  the  following  libellous  matter: 
As  to  the  Executive,  when  I  shall  see  the  efforts  of  that  power  bent 
he  promotion  of  the  comfort,  the  happiness,  and  accommodation  of 
[>eople,  that  executive  shall  have  m j  zealous  and  uniform  support : 
irlienever  I  shall,  on  the  part  of  the  Executive,  see  every  conside- 
(n  of  the  public  welfare  swallowed  up  in  a  continual  grasp  for  power, 
1  unbounded  thirst  for  ridiculous  pomp,  foolish  adulation,  and  self- 
kTarice;  when  I  shall  behold  men  of  real  merit  daily  turned  out  of 
^  for  no  other  cause  but  independency  of  sentiment ;  when  I  shall 
nen  of  firmness,  merit,  years,  abilities,  and  experience,  discarded 
heir  applications  for  office,  for  fear  they  possess  that  independ- 
ty  and  men  of  meanness  preferred  for  the  ease  with  which  they 
I  up  and  advocate  opinions,  the  consequence  of  which  they  know 
little  of — when  I  shall  see  the  sacred  name  of  religion  employed  as 
%te  engine  to  make  mankind  hate  and  persecute  one  another,  I  shall 
be  their  humble  advocate/* 

he  second  count  consisted  of  having  maliciously,  &c.,  and  with  in- 
^  &c.,  published  a  letter,  said  to  be  a  letter  from  a  diplomatic  cha- 
er  in  France,  containing  two  paragraphs,  in  the  words  following : 

fbe  materials  of  this  case,  which,  with  the  greatest  difficulty,  I  have  collected,  are  drawn 
Ijr  from  the  New  York  Spectator  of  Oct  24,  1798,  a  paper  then  said  to  be  under  Mr. 
iiloo's  ooDtroI,  and  of  course  decidedly  federal,  and  from  the  Aurora  of  Nov.  15,  1798, 
le  potitict  were  equally  decided  the  other  way.  I  have  made  very  general  inquiries 
lUer  details,  but  the  Vergennes  paper  of  that  day  goes  no  further  than  those  just  cited, 
[  ondentaDd  that  a  fuller  report  is  not  now  to  be  obtained. 
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"The  misunderstanding  between  the  two  goyemments  (France  antf 
the  United  States),  has  become  extremely  alarming;  confidence  is  com- 
pletely destroyed,  mistrusts,  jealousy,  and  a  disposition-  to  a  wrong 
attribution  of  motives,  are  so  apparent,  as  to  require  the  utmost  caution 
in  every  word  and  action  that  are  to  come  from  your  Executive.  I 
mean,  if  your  object  is  to  avoid  hostilities.  Had  this  truth  been  nnde^ 
stood  with  you  before  the  recall  of  Monroe,  before  the  coming  and 
second  coming  of  Pinckney;  had  it  guided  the  pens  that  wrote  the 
bullying  speech  of  your  President,  and  stupid  answer  of  your  Senate, 
at  the  opening  of  Congress  in  November  last,  I  should  probably  had  no 
occasion  to  address  you  this  letter. 

" But  when  we  found  him  borrowing  the  language  of  Edmund 

Burke,  and  telling  the  world  that  although  he  should  succeed  in  treating 
with  the  French,  there  was  no  dependence  to  be  placed  on  any  of  their 
engagements,  that  their  religion  and,morality  wereat  an  end,  that  they 
would  turn  pirates  and  plunderers,  and  it  would  be  necessary  to  be  per- 
petually armed  against  them,  though  you  were  at  peace :  we  wondered 
that  the  answer  of  both  Houses  had  not  been  an  order  to  send  him  to  a 
mad  house.  Instead  of  this  the  Senate  have  echoed  the  speech  irith 
more  servility  than  ever  George  III.  experienced  from  either  House  of 
Parliament." 

The  third  count  was  for  assisting,  counselling,  aiding,  and  abetting 
the  publication  of  the  same. 

Saturday,  Oct.  7.  The  defendant,  being  still  in  custody,  (haying 
been  arrested  on  a  bench  warrant  immediately  after  the  finding  of  the 
bill,)  pleaded  not  guilty,  and  put  in  bail  for  his  appearance  on^Mondar, 
October  9. 

Monday,  Oct.  9.  The  panel  being  called,  a  juror  named  Board,  wis 
challenged  for  cause  by  the  District  Attorney,  (Mr.  Charles  Marsh.) 

Question.  Have  you  formed  or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused? 

Answer.    No. 

The  District  Attorney  then  produced  one  of  the  Deputy  Sheriffs  who 
had  summoned  the  jury,  who  testified  that  ho  heard  the  juror  say  he 
thought  Mr.  Lyon  would  not,  or  should  not,  be  condemned. 

Paterson,  J.  Let  the  juror  stand  aside,  and  unless  there  is  not  enough 
to  form  a  jury  without  him,  you  need  inquire  no  further. 

Two  jurors  were  challenged  by  the  defendant  for  cause.  Against  one 
no  evidence  was  produced,  and  there  appears  to  have  been  no  exami- 
nation of  him  on  his  venire  dire.     The  other  was  shown  to  have  been 
the  author  of  an  article  in  a  ifcwspaper,  inveighing  politically  and  • 
personally  against  the  defendant. 

Paterson,  J.  The  cause  shown  is  sufficient,  as  a  difference  of  this 
nature  is  a  disqualification. 

The  box  having  been  filled,  and  the  jury  sworn,  the  defendant  iu- 
terposed  an  additional  plea,  to  the  effect  that  the  sedition  law  was  un- 
constitutional, which  plea  was  stricken  off"  by  the  court. 

The  district  attorney  having  opened  the  case,  produced  a  lett^^ 
from  the  defendant,  dated  Philadelphia,  July  7, 1798,  and  post  mark^ 
on  the  same  day,  which  was  printed  in  Vermont  on  July  23.     The  >^' 
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prosecution  having  closed  its  case,  the  defendant  stated  his 
to  consist  in  three  points:  first,  that  the  court  had  no  jnrisdic- 
he  offence,  the  act  of  Congress  being  nnconstitntional  and  void, 

10  generally,  at  least,  as  to  writings  composed  before  its  pas- 
Mond,  that  the  publication  was  innocent ;  and  third,  that  the 
I  were  true. 

he  first  two  points  he  offered  no  testimony,  but  on  the  third  he 
1  to  call  Judge  Paterson,  the  presiding  judge,  and  Judge  Israel 

3  Paterson  being  then  on  the  bench,  was  then  asked  by  the 
nt,  whether  he  had  not  frequently  "  dined  with  the  President, 
erved  his  ridiculous  pomp  and  parade  ?" 
» Paterson  replied,  that  he  h'ad  sometimes,  though  rarely,  dined 
)  President,  but  that  he  had  never  seen  any  pomp  or  parade ;  he 
A,  on  the  contrary,  a  great  deal  of  plainness  and  simplicity. "*" 
defendant  then  asked  whether  he  (the  judge)  had  not  seen  at 
ndent's  more  pomp  and  servants  there,  than  at  the  tavern  at 

1 1  To  this  no  answer  was  given.t 
ther  witness  was  called. 

kiarsh,  district  attorney,  addressed  the  jury  at  length,  urging, 
libellous  nature  of  the  offensive  passages,  which  were  clearly 
lie  act  of  Congress,  and  (2)  the  declared  intentions  with  which 
d  been  used  by  the  defendant,  which  expressly  came  up  to  the 
bes. 

e  Smith,  (the  then  Chief  Justice  of  Vermont,)  who  then  appeared 
Bd  for  the  defendant,  declining  to  reply,  in  consequence  of  the 
■  of  time  allowed  him  for  preparation,  he  Laving  been  called 
B  case  at  the  bar,  the  defendant  addressed  the  jury  at  great 
fft«ig«:iTtg  on  the  unconstitutionality  of  the  law^  and  the  insuffi- 

oddity  of  this  proceeding — in  which  the  fact  of  the  defendiinfs  asking  a  judge 
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cicngj  of  the  evidence  to  show  anything  more  than  a  legitimate  oppoa- 
tion. 

Paterson,  J.,  circuit  judge,  with  whom  was  Hitchcock,  J.,  district 
judge,  charged  the  jury  substantially  as  follows : 

"  You  have  nothing  whatever  to  do   with  the  constitutionality  or 
unconstitutionality  of  the  sedition  law.     Congress  has  said  that  the 
author  and  publisher  of  seditious  libels  is  to  be  punished ;  and  until  this 
law  is  declared  null  and  void  by  a  tribunal  competent  for  the  purpose, 
its  validity  cannot  be  disputed.     Great  would  be  the  abuses  were  the 
constitutionality  of  every  statute  to  be  submitted  to  a  jury,  in  each  case 
where  the  statute  is  to  be  applied.     The  only  question  you  are  to  de- 
termine is,  that  which  the  record  submits  to  you.     Did  Mr.  Lyon  pub- 
lish the  writing  given  in  the  indictment?     Did  he  do  so  seditiously? 
On  the  first  point,  the  evidence  is  undisputed,  and  in  fact,  he  himself 
concedes  the   fact  of  publication   as  to  a  large  portion  of  libeUovs 
matter.     As  to  the  second  point,  you  will  have  to  consider  whether 
language  such  as  that  here  complained  of  could  have  been  uttered  with 
any  other  intent  than  that  of  making  odious  or  contemptible  the  Presi- 
dent and  government,  and  bringing  them  both  into  disrepute.  If  you  find 
such  is  the  case,  the  offence  is  made  out,  and  you  must  render  a  Ye^ 
diet  of  guilty.     Nor  should  the  political  rank  or  the  defendant,  his  past 
services,  or  the  dependent  condition  of  his  family,  deter  you  from  this 
duty.     Such  considerations  are  for  the  court  alone  in  adjusting  the 
penalty  they  will  bestow.     The  fact  of  guilt  is  for  you,  for  the  court, 
the  grade  of  punishment.     As  to, yourselves,  one  point,  in  addition, m 
exercising  the  functions  allotted  to  you,  you  must  keep  in  mind ;  and 
that  is,  that  in  order  to  render  a  verdict  of  guilty,  you  must  be  satisfied 
beyond  all  reasonable  substantial  doubt  that  the  hypothesis  of  inno- 
cence is  unsustainable.     Keeping  these  instructions  in  your  mind,  you 
will  proceed  to  deliberate  on  your  verdict." 

At  about  eight  o'clock  in  the  evening  of  the  same  day,  after  about 
an  hour's  absence,  the  jury  returned  with  a  verdict  of  gmlty.* 

The  defendant  being  called  up  for  sentence,  a  postponement  was  ob- 
tained till  the  next  morning,  when,  after  upon  a  representation  of  his 
circumstances,  it  appearing  that  he  was  almost  insolvent,  Judge  Pate^ 
son  addressed  him  as  follows  : 

"  Matthew  Lyon,  as  a  member  of  the  federal  legislature,  you  must  be 
well  acquainted  with  the  mischiefs  which  flow  from  an  unlicensed  abuse 

*  The  report  in  the  Spectator,  says :  "  It  is  said  that  eleven  of  the  jurymen  were  ready 
to  find  a  verdict  immediately  on  leaving  the  bar,  but  that  one  doubted.  On  which  tfacf 
read  over  the  papers,  and  recapitulated  the  evidence,  and  the  doubting  juror  said,  it  wai 
impossible  to  acquit  hira. 

**  During  the  course  of  the  trial,  Mr.  Lyon  repeatedly  observed  that  the  jurors  wen 
packed,  and  brought  from  towns  known  to  be  inimical  to  him,  for  the  purpose  of  cmshini 
him ;  but  the  court,  at  its  last  May  session,  ordered  the  clerk  to  summon  the  jury  from  the 
towns,  from  which  they  actually  came,  so  that  it  was  impossible  any  reference  oould  have 
been  had  to  him. 

"He  also  complained,  that  he  was  hurried  to  trial,  and  therefore  was  ix>t  prepared;  bat 
the  public  may  rest  assured  that  both  on  Samrday  and  Monday,  the  court  several  times 
u>ld  him  the  cause  might  be  continued,  that  he  might  have  ample  time  to  prepare  himsetf 
with  evidence  and  counsel. 

"  There  was  a  crowded  auditory,  and  there  has  been  no  attempt  to  impeach  the  coof^ 
or  jury  of  any  impartial  or  improper  conduct;  on  the  contrary,  there  seemed  to  be  a  uoaiii- 
mous  approbation  of  the  court,  the  attorney  and  the  jury  " 
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nment,  and  of  the  motives  which  led  to  the  passage  of  the  act 
rhich  this  indictment  is  framed.  No  one,  also,  can  be  better 
ted  than  yourself  with  the  existence  and  nature  of  the  act. 
flitibn,  so  far  from  making  the  case  one  which  might  slip  with 
al  fine  through  the  hands  of  the  court,  would  make  impunity 
ions  should  such  a  fine  alone  be  imposed.  What,  however, 
led  to  mitigate  the  sentence  which  would  otherwise  have  been 
,  is,  what  I  am  sorry  to  hear  of,  the  reduced  condition  of  your 
The  judgment  of  the  court  is,  that  you  stand  imprisoned  four 
pay  the  costs  of  prosecution,  and  a  fine  of  one  thousand  dol* 
1  stand  committed  until  this  sentence  be  complied  with/*'*' 

sditifMi  laws,  of  which  this  trial  was  tlie  Hrst  fruit,  received  the  President's  signa- 
Ij  14,  1798.     The  first  section  imposes  a  penalty  on  illegal  combinations.     The 
■ectkms  are  as  follows: 

And  be  it  further  enacted,  that  if  any  person  shall  write,  print,  utter,  or  publish, 
use  or  procure  to  be  written,  printed,  uttered,  or  published,  or  shall  knowingly  and 
wist  or  aid  in  writing,  printing,  uttering,  or  publisliing  any  false,  scandalous,  and 
vritinff  or  writings  against  the  government  of  the  United  States,  or  either  house  of  the 
f  the  United  States,  or  the  President  of  the  United  States,  with  intent  to  defame  the 
DDient,  or  either  house  of  the  said  Congress,  or  the  said  President,  or  to  bring  them, 
'ihetn,  into  con  tempt  or  disrepute;  or  to  excite  against  them,  or  either  or  any  of  them, 
of  the  good  people  of  the  United  States,  or  to  stir  up  sedition  within  the  United  States, 
f  any  unlawful  combinations  therein  for  opposing  or  resisting  any  la^v  of  the  United 
ny  act  of  the  President  of  the  United  States,  done  in  pursuance  of  any  such  law,  or 
^en  in  him  vested  by  the  Constitution  of  the  United  States,  or  to  resist,  oppose,  or 
'  Micfa  law  or  act,  or  to  aid,  encourage,  or  abet  any  hostile  designs  of  any  foreign 
ioM  the  United  States,  their  peo])le  or  government,  then  such  person  being  thereof 
lelbre  any  court  of  tlic  United  States  having  jurisdiction  thereof,  shall  be  punished 
OC exceeding  two  thousand  dollars,  and  by  imprisonment  not  exceeding  two  years. 
And  be  it  further  enacted  and  declared,  That  if  any  person  shall  bo  prosecuted 
■ct,  fix-  the  writing  or  publishing  any  libel  aforesaid,  it  shall  be  lawful  for  the 
upon  the  trial  of  the  cause,  to  give  in  evidence  in  his  defence  the  truth  of  the 
itained  in  the  publication  charged  as  a  libel.  And  the  jury  who  shall  try  the 
t  have  a  right  to  determine  tlic  law  and  the  fact,  under  the  direction  of  tlie 
I  other  cases. 

And  be  it  further  enacted,  That  this  act  shall  continne  and  be  in  force  until  the 
March,  one  thou^^a^d  eight  hundred  and  one,  and  no  longor:  Provided  that  the 
of  the  act  shall  not  prevent  or  defeat  a  pro?erulion  and  punishment  of  any 
tintt  the  law  during  the  time  it  shall  l)c  in  force."  1  Pet  Stnt.  at  Large,  09G. 
somstaiices  attending  the  passage  of  this  act  have  lieen  already  noticed  in  the 
n  to  this  u-ork,  and  the  legfil  and  constitutional  questions  arising  under  it  will  be 
'  discussed  in  the  ensuiug  trials  of  Callcnder  and  Cooper. 

iefendant  in  this  case  himself,  who,  for  many  years,  was  so  famous  in  American 
bi(^raphy,  as  far  as  I  can  find,  has  been  written;  and  I  have  been  obliged  to 
on  the  newspapers  of  the  day,  but  more  particularly  ni)on  the  kindness  of  Henry 
■q^  of  Bernet,  Vermont,  for  the  collection  of  a  few  incitlents  in  a  life  much  more 
t  ibr  the  violence  of  its  vicissitudes,  and  fr>r  the  interest  of  its  adventures,  than 
insic  eminence  of  its  subject.  Matthew  Lyon  came  over  in  175r),  or  thereabouts, 
id,  penny  less  and  friendless,  and  being  then  in  his  boyhood,  was  sold  out  to  pay 
e,  as  the  custom  was,  to  Mr.  Liver?worih,  at  Carnhriilge,  Masbarhusetts,  the 
KMiey  being,  as  it  was  said,  "a  pair  of  three-year oM  bull  stags."  To  Vermont, 
.  Liversworth  hved,  Lyon  of  course  ])rocee<led,  ami  is  said  to  have  served  out 
ithfully,  making  up  by  New  P^ngland  schooling,  and  by  the  free  intercourse  with 
30gb  bustling  pipulation  in  which  he  was  now  placed,  for  his  early  utter  igno- 
ud-nature  and  enterprise,  of  which  he  was  always  ix>ssessed,  and  a  sort  of  half- 
rhich  by  this  time  he  had  picked  up,  brought  him.  soon  nHcr  he  reached  twenty- 
xitact  with  some  of  the  leading  men  in  the  sparse  and  wild  country  which  the 
Dtiesof  Vermont  then  prt-sentcd ;  and  >h()rtly  before  the  Ixiillc  of  Sarntoj^a,  ho 
obaliern  ofllcer  in  a  corps  c»f  niilitiu  sUitioned  on  the  fronii'.'r,  in  connection  with 
n  division  then  under  the  command  of  General  Gates*.  It  was  in  this  capacity 
dent  occurred  which  once  or  twice  threw  its  shadow  on  his  future  life.    Whether 
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it  was  the  intense  colil  of  the  weather,  or  the  excessive  remoteness  of  the  post,  making  direct 
supervision  iinpracticnhle,  or  the  nearne:*d  to  their  homes,  for  it  was  on  the  Onion  rivei,  and 
they  were  all  Vernionters,  it  cannot  now  be  said ;  but  in  the  neighbourhood  of  Tliniiksgiriog 
(lay,  or  thereabouts,  the  men  l)egan  to  take  their  departure  for  their  homes,  and  in  a  riioit 
time  the  ofliccrs  followed  them.  Of  course  a  return  to  the  post  when  the  sky  was  moie 
genial  did  not  atone  for  the  prior  desertion,  and  the  result  was  that  Lyon  was  cashiered  by 
Genoml  Gates.  A  reversal  of  the  sentence  was  made  the  next  year,  Iiowever,  li}'Genenl 
St.  Clair,  who  suceeede<l  to  the  command  of  the  northern  department,  and  the  delinqoeot 
cor|K>ral  shortly  alWwartls  was  promoted  by  Greneral  Schuyler  to  the  office  of  paymaster  in 
Warner's  regiment.  This  office  he  soon  abandoned,  in  conse<]uence  of  a  squaUiie  wiih 
a  brother  officer,  and  being  now  in  the  vigour  of  early  manhooLl,  with  some  little  capital,  and 
with  much  more  enterprise,  he  returned  to  Vermont,  where,  in  the  village  of  Fair  HaTen 
near  Skeensborough,  he  started  paper-making,  type<^»sting,  printing,  publishing,  oredisgiog; 
hollow-ware  casting,  and  iron  ware  manufacturing  generally.  The  General  AsfremUy  of 
Vermont  granted  him  power  to  raise  by  lottery  "  GOO  bushels  of  wheat,"  for  such  u*a*  the 
standard  of  value  in  those  days,  in  order  to  enable  him  to  enlarge  his  furnace,  soas  tucaM 
**f]Ht  irons,  spiders,  bake-pans  nn<l  di^fh-kettles,'"  which  in  his  petition  he  called  die  ^solM 
coin  in  the  State.''  In  so  primitive  a  state  of  society,  where  wheat  was  currency,  and  inn 
ware  coin,  the  little  village  of  Fair  Haven  soon  became  a  large  town,  capable  of  ItXikinf 
down  over  its  shoulder  at  the  famous  city  of  Vergennes,  the  only  city  in  Vermont,  whicb  at  ibe 
time  oouuiined  hardly  more  private  houses  dian  it  did  public  buildings,  being  "  sixty'' alioj^thtr; 
and  so  great  was  the  plastic  ix)wrr  of  the  new  visitor,  that  the  very  creeks  that  were  hurryinpin 
empty  themselves  into  the  lap  of  Lake  Champlain  sutpped  on  their  way  to  lend  a  liao-iia 
turning  the  wheels  of  the  huge  saw-mill,  "  the  like  of  whidi,'^  it  is  saiil  in  a  cotemfx^raneooi 
j»apor,  '*  never  was  seen  belbre,  as  in  tlio  making  of  nail-nxls  and  j)ajier,  a»  well  a«  in  the 
grinding  of  corn.''  Even  the  bark  of  the  l>ass  wooil  tree,  which  formerly  had  been  usedailf 
for  the  twisting  of  Indian  baskets,  was  turned  to  a  new  purpose,  and  "  The  SiXJurpe  of 
Aristocracy  and  Repository  of  Important  Political  Truth,"  the  political  month-piece  of  Mr  Lyon, 
was  printeii  on  paper  made  by  himself  of  miiterial  thus  selected.  With  the  class  of  poliiiniu 
of  whom  Thomas  Chittenden,  then  governor,  Eihan  Allen  an<l  Im  Allen  were  the  rtfpresfra- 
tives — ^ihc  leaders  of  the  "  stern  democracy,''  as  it  may  really  be  called,  of  that  manly  tbni?h 
poor  population — he  soon  became  intimate,  marrying  about  the  time  Governor  ChittenJifni 
daughter.  Unfortunately,  however,  for  his  fcolvency  as  well  as  liis  reputation,  not  ccmtrbiirig 
liimself  with  issuing,  at  very  irregular  perio<ls,  bass- wo«xl  sheets,  covered  with  fierce  denuncia* 
tions  of  the  peerage  of  the  Cincinnati,  or  of  the  [mgenntry  of  the  drawing-rooms,  he  ran  for 
Congress,  and  t(K)k  his  .scat  jiisrt  in  time  to  participate  in  the  legislation  of  Mr.  AdarnVslasl 
two  years.  In  Philadelphia  his  hiytory  hail  preceded  him,  nor  were  those  who  de^i-'iseil  ibe 
lownt'ss  (»f  hi.-  binli,  and  tin.'  humiliation  of  his  early  liCe,  held  bji:'k  from  turnini:  him  »•'•''* 
a  pnj)ular  butt  by  any  excess  of  exterior  civilization  on  his  part.  Tn  CoMxjtr's  sljifliiu;:  fta 
an  uttra(;ti()ii  like  tliis  was  irrc^rsistibie,  and  on  Tuesday,  June  t),  HUT,  hardly  beiorc  Lyon 
was  warm  in  his  sent,  he  was  thus  ^alnted  in  Pvrciijuut's  Gazcfte: 

"  The  Lyon  of  ]'cnnunt. —  Fo morrow  morning  at  eleven  o'rioi'k  will  Ik>  exposei!  to  vi-.'*' 
the  Lyon  of  Vornumt.  Tlii>  siiipnlar  animal  in  said  to  have  l.M»en  caught  in  the  lv"»2  «f  Hi- 
bcrnia,  nntl  when  a  whelp.  tran.-|»orted  to  Anii-rii'a;  cnrios^ity  induced  a  \ew  Vorki-r  i j  U-y 
him,  and  moving  intf>  tin*  c^iuiiny,  nlterwards  exchanged  him  for  a  y«»ke  of  young  Uiil*wn:i 
a  Vcruiontcso.  He  was  i»etted  in  thti  neighlxHirluxxl  of  Governor  Cliillemlen,  a!i.l*i*HjI^ 
i*ann?  h3  dome>iie;ue(i,  that  a  tlanirhter  of  his  ex^vlleney  w(juM  stn^ko  and  play  wiih  hi.r.  a* 
a  moiikev.  ITe  dillers  roiisi(l«»rablv  from  the  African  lion,  is  more  clamorou.-i,  and  Ir^*  i:i3S^ 
iianiuK'US.  His  [>eit  resembles  more  the  wolf  or  the  tiy;er,  and  his  gestures  bear  a  r:*:nar*5* 
hie  {illinity  to  the  bear;  llii>,  however,  may  be  a*icrib'*d  to  his  having  been  in  the  ha!'Ji  '^f 
asstwiating  with  that  .'r«|)ei'ii>>  of  wild  bea.-t  t)u  the  mountains:  he  is  (•arnivonius,  hut  nei  vf-rr 
feroeious — has  nr'ver  been  delected  in  having  allaekeil  a  f/ian,  but  rejjort  says  In?  will  tt«rf 
uxmun.  He  was  brcmulit  to  this  city  in  a  waj:on,  and  has  several  days  expt»?ed  l)irn?i'':"  f 
the  publii*.  It  has  l>een  motioned  to  cage  him,  as  he  has  disc<»v«?re<l  io  nuich  une:l^iI:l.'^*  '• 
goi«^'  v'i'h  the  crowd.  ^laiiv  genllenu'ii  wlifi  have  seen  him  tlo  not  he»iinte  to  ilcci-ue  tl.rf 
think  him  a  mo^t  extraordinary  bea**!."     «>  P(jrc.  Works.  IG. 

But  Matthew  Lytui  was  not  the  man  to  bear  with  this  long.  His  natnnd  good  s-*n«v-i'i'' 
from  the  brief  re|.oit>  ot'  his  sjieeehes  he  seems  to  have  been  ^vell  storeil  with  t'n<" ':'•-•'-•''*' 
connnodity — entitled  him,  In*  felt,  to  a  more  re>i)ceiJid  treatment  than  this,  and  luriMiif 
enonsh  he  did  not  see  why  his  early  privations  .-honid  be  the  f-ubjeet  of  ri'henle  in  a  ii-iM't 
which  pri'tends  to  recognize  all  men  as  by  biith  equal.  Several  times  he  intimate.!  tins V^^t 
inctrettnaiiy,  till  at  last  Mr.  Gri^wold  (**  Kc^ger.''  of  long  gubernatorial  nie!n«»ry).  lia\;>ii!":'-* 
<lay.  in  front  i»f  the  gnsit  hick(jry  lire  whieh  was  burning  in  the  HonS'e  f»f  Kv'pri'M.'n':i'ivrtt 
alluded  in  his  presence  to  the ''eashierini:''  inuler  General  Gales, a  personal  coi;Ilu"t  o: *■•'*■' 
whi'-h.  rept'sited  a  few  days  after,  wa.-of  sodi:?graeerul  a  chnra<'ter  as  to  lead  ti)  V'-te<,  wyr.un? 
but  iiiilc  of  a  majority,  lor  the  expuUon.  first  of  one  and  then  of  llic  other  of  the  ccsa'^^' 
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Ml   (See  "Report  of  Committee  of  Privilepos,"  &c.,  2«1  Feb.  1798— pablished  by  order  of 
ikd  House  of  Rcpresentativesi.    See  al^  3  Jelf.  Cor.  372.) 

b  ira«  in  the  recess  between  the  two  sessions  thnt  the  trial  in  the  text  took  place.  It  was 
aadonhieiJIy  n  bold  step  on  the  part  of  tlie  admini^(traTi<)n,  for  the  alleged  lilx'Is  were  written 
be/bie  the  ])asMige  of  the  law,  thouuh  puhliahed  afterwards.  The  defi^ndant  was  an  active 
Qppcjsuiii^n  member  nf  tlic  House  of  Representatives,  where  the  vote  wa*»  «o  equally  balanced 
MM  make  hLis  withdrawal  of  national  political  consequence;  and  he  was  then  a  candidate 
ibr  rfr-election.  A  coiivieiion  under  tlj(*sc  circumstances  was  calculated  to  inflame  the  coun- 
ny;  nor  was  this  feeling  allayed  by  the  publication  throup^hout  the  land  of  the  following 
kber  fnun  Lyon  hhnself  to  General  Mason,  then  a  Senator  from  Virginia : 

''In  jail  at  Vergenncs  (the  only  city  in  Vermont,  it  contains  about  sixty  houses  and  seventy 
Jkmilies),  Obtober  14,  17U8. 

'DxAB  Ge.tebai: 

"  I  take  the  liberty  to  trouble  you  with  a  recital  of  what  has  happened  to  me  within  about 
ten  days  pa^t. 

*0n  Tlmrstlay,  the  5th  of  this  month,  I  was  informed  that  a  grand  jury  had  been  collected 
10 attend  the  fe»leral  court  at  Rutland,  a1x)Ut  fifteen  miles  from  my  place  of  residence  ;  that 
ihey  were  selected  from  the  towns  which  were  particularly  distinguished  by  their  enmity  to 
me;  that  the  jur)'  was  composed  of  men  who  had  been  accustomed  to  speak  ill  of  me; 
tbatihfy  had  receivetl  a  charge  to  look  to  the  broaches  of  the  seilition  law;  and  that  they 
hid  KNne  publications  of  mine  under  consideration.  The  same  ni<;lit  a  friend  called,  and 
■Hored  me  that  a  bill  was  foun<I  against  me,  and  urged  nit;  to  be  out  of  the  way  of  being 
liken— hp  dei'lare<l  Ut  me,  that  it  was  the  wish  of  many  of  my  frionds.  He  informed  me 
thatilie  pptit  jury  were  taken  from  the  same  towns  M'hore  the  grand  jury  were;  and  that 
ftom  ev**ry  examination  there  were  not  more  than  two  out  of  the  fourteen  whi.-h  were 
nnnioned,  who  had  not  opi>ot$etl  inu  in  the  late  election.  He  mentioned  several  zealous 
lanisans  for  Prt-^fidential  infallibility  among  them,  and  one  who  had  been  lately  writing  the 
■»rt  virulent  things  against  me,  in  his  own  name,  which  were  published  in  a  newspaper. 
Sljanswer  to  all  this  was,  it  could  not  be  honourable  to  run  away — 1  felt  conscious  that 
I  bad  done  no  wrong,  and  my  enemies  should  never  have  it  to  say  that  I  ran  from  them. 
Anofficfrof  the  court  had  been  in  my  nfi^^hbourhood  the  same  evening  to  summon  witnesses; 
I  had  told  him,  if  the*  court  wanted  me,  ho  need  bring  no  posse,  he  might  come  alone,  I 
vtkflld  go  with  him,  there  should  Iw  no  resistance.  Accfirdinijly  on  Friday  evening,  the  same 
officer,  a  deputy  niarslml.  came  with  a  warrant  Ibr  my  apprchensitm,  which  he  gave  me  to 
Rail,  no*.!  accepted  of  my  word  and  hcjnonr  as  bail  to  m(^et  hini  at  Rutland  court-house  tho 
neit  morning  nliont  nine  o"ck>ck.  I  was  there  acconlingly ;  and  soon  afler  the  court  waso])ened 
I  wai  railed  to  the  bir  to  hear  the  indictment  read.  It  consisted  of  three  counts;  the  first 
fef  having  maliciously,  ice,  with  intent.  &c.,  writlPTi,  at  Philadelphisi,  a  letter  dated  the  20th 
<^f  Ji:iie,  and  publislnfl  the  fame  at  Windsor,  in  the  newspaper  called  the  J'erniont  Journal^ 
oontai.'iins  the  words  l«)llowing;" 

(Here  iliUi.'W  the  i>ass;i^-rs  sot  out  in  the  text,  ])p.  33^-1.) 

*'The  tlrrd  wunt  was  ft»r  aiding  and  aljcttinii,  \e..,  in  pul)iis1iiTi::  the  same.  I  was  called 
uivn  to  know  if  1  was  ready  to  plead  to  the  indii^toieiit.  1  answerefl,  that  I  was  always 
reaily  to  «iy  1  wo<  Tn.it  LHiiity  of  tho  charijc^s  in  the  iii<!i  tinfiit,  but  that  I  was  not  provided 
*i:b  c*,Hiii»t-l.  there  being  no  person  at  Rutland  I  was  willing  to  lru>«t  with  my  (.•Jin.-e;  1  had 
leM  to  Bonnin^zKin  ibr  two  ^'ontlcnivn  on  whom  1  could  rdy.  Messrs.  Fay  and  Kol>ins<iu, 
*lio  urdiki  1«  here  by  Monday.  It  was  then  sitinificd  to  me,  that  I  might  have  tin;  trial 
I*"i|K,'neil  until  the  ses>ion  of  the  court  in  May  next.  Tliirt  I  coidd  not  wi>h  for,  as  that 
t^fiitn  was  to  Ih.*  at  VViud*<»r,  over  the  3Iountain,  where  they  were  sure  of  having  a  unani- 
moti.-  jury,  such  as  they  wante<l. 

^In  tiie  fourteen  jurymen  before  me,T  ihouglitl  saMoneor  two  persons  who  knew  me,  and 
vcRiM  never  consent  to  say  that  I  was  guiliy  <'f  an  intention  of  srlirringnp  ^ellition;  I  was  nn- 
*iili:i'^  to  remain  under  a  Censure  of  the  kin<l;  Un  these  r'/asons  I  choso  to  come  to  trial;  I 
Sttntriiugly  g:«ve  bonds  for  my  appearance  the  next  Monday.  Saturday  and  Sunday  were 
violent  *UjTmy  days,  and  at  th«j  opening  (»f  the  court  on  Monday,  I  had  heard  nothing  of  my 
tttiiivrl,  nor  my  ine>ser.gcr ;  I  so  inffjrnietl  tlje  court,  and  told  thnm  I  tlionght  we  should 
iKar  fmm  tlieni  in  an  hour,  for  which  time  the  court  adjcMuned.  Within  that  time  my 
WwM'n;f'.-r  returner!,  with  news  that  ^Ir.  Fay'«  wife  was  very  sit;k,  and  Mr.  Robinson,  who 
if  aineni!x;r  fif  the  Legisliiture,  was  preparing  to  attiMid  and  could  not  be  at  Rutland  so 
*ori  B.-  that  time.  Mr.  ^mith,  who  is  oni  Chief  Justiee,  was  present.  althony:h  he  and  I  had 
l*on  formerly  competitors  for  the  represiMitation  f»f  this  di.-itrict  in  Congress;  he  i«*  a  repub- 
'•"■an.  and  many  of  my  friends  are  now  his  friends;  they  applieil  Ut  him  to  a^^si-^t  me,  and  I 
^iMk-TT^XfnAi  he  had  consented.  Thus  cin-umstanced.  I  prcKteeded  to  trial.  Sro  ignorant  was 
lof  law  firi.ceedinp«T  that  I  expected  to  obj'tt  otf  the  itjveterate  part  of  the  jury,  wi!lK»ut 
i'^.nz  parlii-'ular  r**as«^>!is,  or  sup[>orting  them  byevidenee:  I  was,  therefore,  unpn*pared. 
The  Attorney  for  the  United  Slates  was  called  on  to  say  if  he  had  any  objections  to  the  jury. 
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He  mid  he  hnd  to  a  Mr.  Board ;  he  bolieved  he  had  given  an  opinion  in  the  caose;  to  prore 
vliicii,  lie  called  upon  a  deputy  sheritf,  who  swore  he  had  some  conTersatioD  on  iLe  ^alu^ 
day  Ix'forOf  with  ^Ir.  Beard,  in  whioh  he  understood  Mr.  Boani  to  ppcak  as  if  ht*  ihriu^t 
that  Mr.  Lyon  would  n<jt  he  condomnedf  or  some  sunh  thing;  Judge  Pater^mi  inquirfil  if 
there  was  not  enough  (or  the  panel  without  him.  Mr.  Board.  He  was  answered, there  w^ra 
thirteen  more.  Mr.  B<ifird  was  ordered  otf*.  Thus  was  the  only  man  swore  away,  that 
know  mH  enough  to  judjie  of  my  intentions.  No  one  doubts  that  the  deputy  sheriff  bt^sn 
a  di^course  with  JSIr.  J3oard  on  puri>ose  to  have  sometliiug  to  swear.  Mr.  Board  Kii'l,  Im 
expected  that  was  the  cn^e  when  he  came  to  him,  and  he  carefully  avoided  con  vers!  ns^vith 
him.  I  objected  to  two  of  the  jury  on  actrountof  their  violent  op  i>os>it  ion  to  me;  and  although 
unprepared  with  re^inrd  to  trnih.  I  called  on  £>ome  persons  present  to  see  if  tht-y  rouM  rrml> 
](M't  liny  virulence  made  use  of  by  tliose  two ;  and  I  sent  for  the  new«pai)er  to  prrive  ifae 
abu^e  of  the  one  who  had  publisheil ;  the  Judge  ob»rvc*d,  that  a  ditference  in  poliiii-al  ufiiu- 
ion  c-ould  be  reason  ng>iin>t  a  jnr}'ninu,  and  as  there  were  twelve  beside,  Ije  orderr«l  iha 
])erpon  who  had  been  libelling  mc,  otf.  Here  I  ])lead  to  the  jurisdiction  of  the  court. on 
acctjunt  of  the  ullcon^1itutiolla]ity  of  the  law.  My  ]ilea  was  overruled,  but  I  wad  (ud  I 
might  make  use  of  the  arguments  in  any  other  stage  of  the  trial. 

"The  attorney,  on  the  part  of  the  Uniietl  t'tates  on  the  tirbt  count,  produced  my  ori^niai 
letter,  on  which  was  the  IMiiladelphia  |H>stniark.  July  7.  He  attempted  to  bring  av^nem* 
deuce  to  show  tlint  the  letter  di<l  not  arrive  at  Windsor  until  after  the  14th  of  July;  tlie 
jirinter's  boy  thought  it  di<l  not  arrive  until  the  20ih,  aiul  Mr.  Buck  saw  the  scttinz  fnui  it 
about  the  23d,  or  later;  I  acknowledged  the  letter.  As  to  the  S4*cc»nd  count  several  ririiliiio»» 
were  brought  to  swear  they  heard  me  read  the  letter,  ^aid  to  Ixi  the  letter  from  a  dipkunatic 
character  in  France,  from  a  nunnisiTipt  c«>py,  supposed  to  be  in  my  own  handwriiiiijc  \h«j 
were  irupiired  of  whether  the  reading  of  the  letter  can>ed  any  tumult  ?  One  of  the  evjilrtire^ 
a  young  lawyer,  and  another  perscMi  an  ast^ociate  of  his,  snid  that  they  thonghl  it  diii  at  .Mid- 
dlelown.  One  of  them  said  he  heard  a  perK>n  say,  there  nHi>t  Im  a  revolution,  and  liioj 
both  agreed  Uuit  there  was  a  nuise — jmd  some  tumult  afler  the  reading  of  th.il  ietit-r  lud 
some  other  pa])ers.  On  my  inquiring  of  them  the  cau.4<?  of  the  tumult,  and  their  cpiiiion,  if 
there  would  have  l)een  any  tunndt  there,  if  dtey  had  not  lollowe<l  mc  on  pur}X)9e  to  make 
a  disiturbance  y  they  u<'knowle»lged,  they  thought  if  they  had  not  been  there,  th err?  wt-uli 
have  been  no  disturljanire ;  aiul  they  aUo  agreed,  that  the  tumult  was  causeti  bytlieulijff 
people's  disliking  their  being  there  and  their  conduct  then;  lliey  agreed  also  that  1  n.'I'ua«ii  to 
give  an  opinion  u\Hii\  the  letter. 

"  In  proof  of  the  third  ctjunt,  the  Attorney  produced  evidence  to  show  that  the  prirttJ 
pamphlet,  entitled  a  Copy  of  a  letter  from  a  Diplomatic  character  in  France,  wa^i  wkffl 
from  a  niannserij)t  in  my  hand,  ami  the  printer  saiil  he  rr-ceiveil  tlie  copy  Irwin  my  wi:«- 
Tho  evidence  all  iigree«l  that  I  had  ever  bi'en  oj)|M»:«ed  tothe  printing  of  the  loner  atiii  li\'*M 
reas^m,  thai  I  had  pr(»mi««ed  the  gentleman  to  whom  the  nrit:inal  had  U»en  u  ritin-.  :!:at  I 
wnulil  not  ^uIi■c^  it  to  Ik.*  printed.  The  young  hiwyer  said  that  I  lold  him,  theie  wi-rer^i 
aU»v«*  ouo  (»r  two  par—ams  in  the  letter  which  j-onld  be  called  se<liiious. 

'•The  attorney  priH-cetled  to  sum  up  the  evid«-ne«.»  and  dwelt  on  everything wlii:li  He 
thouuht  jiropcr  to  point  <int  llu?  appearance  <»f  i-\il  intentions.     As  siK^n  a^  he  !:;til --itt-l 
him.^elf,  or  liefore  Juiliic  Talerfon  rose  aiid  was  prih-eeiiin^  to  give  his  charge  to  thr' jury.! 
interrupted  him  with  an   impiiry  inlii  the  cau>e  why  I  >linuld  not  Ik?  heard:  hf  |.ii  Si  V  *al 
down  and  direct»'d  me  to  proceuil.      My  delence  et)nsi.-«ted  of  an  afipeal  to  ihe  jury,  mi  LJ 
unconstitutionality  of  the  law,  the  iimoet'iu-e  (jf  the  pas'-ai;i'  in  my  letter,  and  the  i:.iii«i*ii« 
of  the  manner  in  which  1   rend   the  letter.     It  was  >iiid  I  spok(»  two  hours  iiml  ijjmanli 
]\Ir.  Smith  deelin«'d  «j)(aking,  n>  he  was  unprepared.     The  attorney  rr])iicil  as  dei"-!.!'}' ■* 
any  man  of  hi^  j)role>.-i('n  an!  principlcv**  wjmiM.     TImi  ehar;i«' ftojn  the  judu'c  wa?  »iii  .i-^l'? 
and  ixantedly  >evert*.    Aft«T  telling  the  jury,  if  th<'y  leani-«l  any  wny.it  ought  to  !•.'  i-i  I'lV-Jf 
of  the  defendant,  he  proeeede?ti  to  dwell  on  tin*  intention  and  wickedness  of  it.  i!!  flit' !.-i ■?'» 
eIalK)rate  niann«*r;  he  i!e-c«:uled  to  in.-irujate  that  the  Barlow  letter,  as  it  was  eill«-«l.  wm*! 
forgery;  he  said,  let  men  of  letters   read   that   lettiT  and  i-«>nipare  it  with  B-'irlowS  wr:'i:.*. 
and  they  wr)uld  jirononnee  ii  n«»ne  of  hi^.     He  Uild  the  jury  that  my  defence  v.a?  mtf-  >-'i 
appeal  to  their  feelinirs,  eah-ulated  t«)  exi'ite  their  pity;   but  merey.  h^^  .<aif',  did  n-it  !■•!■■:';•■»> 
them,  that  was  |(«!getl  in  titiothcr  i)huro:  they  w»'re  to  lollow  the  law,  which  he  ex|":'ii«J '^ 
his  own  way,  and  >upporied  the  eonstitutir)naliiy  of  it.     'J'iie  jury  retirtNl  a!«iui  rijIiH'   '*'* 
in  the  evening,  and   in  aUmt  nn  hour  they  returned  with  a  verdirt,  Guiliy!    Trii'.'-'*-* 
observed  to  me,  that  I  had  then  an  o[>[)ortunity  to  .^liow  caii<e  why  jutluujent  ."lioui-i  mI ''«■' 
jnonoiinced  auain>t  me,  an<l  lo.-how  wli.n  was  my  ability  or  inaliiijiy  to  pay  a  ti!:e.:isnti  ■''■"' 
large  property,  in  ^u(•h  a  ease,  ought   to  be  cbligi.d  to  pay  a  gieiiter  line  than  onr  I'l'  mh'"' 
propiTty.      I  rrpiiril,  1  did  not   i-xp'-ct  anything  t!jat  I  >lioii|.|  Miy  W(»nld  hav  a:.y  i  i.".-"*; 
on  the  i-ourr,  in  tln»  pn-ent  ^taL'e  of  tlic   l>iL-iin-«.     The  jmiire  said  I  niight  thn. %'■:";»'■ '■" 
niorniig.  ami  tite  (-(.i-rt  af'jonrned  nntil  iduo  oi-ln.k  nt-x:  morning;  I  ih.rn  a:tt:,  W..:.'  '  •"•  ■ 
benig  called  uj'- '.i,  1  ■  IiM-rvi'd  to  iIm'  c.urt  in   nply  to  n\  hat   ha  i   Ih-jmi  -ail  m  t;:-.-  '  :■     '  " 
score  of  I'n^pcity,  that  a  few  ihiy^  aiju  1  owned  a  property,  which  1  cslimateJ.  suiiif  y*^' 
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wtntf  thcmsand  dollars;  in  the  present  state  of  the  affairs  ofonr  country,  I  did  not 
iroiild  fetch  half  that  sum.  I  had  lately  made  over  all  the  productive  |>art  of  it,  to 
oe  persons  who  were  bound  to  me  for  debts,  to  the  amount  of  sixteen  nr  seven- 
bed  dollars;  there  still  remained  enough -to  be  worth  much  more  than  tlie  court 
>Wered  to  fix  the  fine  at;  but  in  the  present  scarcity  of  cash*  and  the  prospect  of 
1  to  be  sold  very  cheap,  I  did  not  know  that  1  could  possibly  raise  two  hundred 
OBshnpon  it 

ndge,  after  an  exordinm  on  the  nature  of  the  offence,  the  malii^iity  of  it  in  me, 
\y  being  a  member  of  Congress,  and  the  lenity  of  the  Sedition  Bill,  which  did  not 
Judges  to  carry  the  punishment  so  far  as  common  law  did,  pronoimced  sentence 
imprisoned  four  calendar  months,  pay  a  fine  of  one  thousand  dollars,  and  stand 
1  nntil  the  judgment  should  be  complied  with.  This  sentence  was  unexpected  to 
Hids  as  well  as  myself;  no  one  expected  imprisonment. 

narshal  is  a  man  who  acted  as  clerk  to  some  persons  whom  I  had  occasion  to 
mne  business  with  about  a  dozen  years  since,  when  he  first  came  into  this  country, 
ke  behaved  so  that  I  have  ever  since  most  heartily  despised  him :  this  he  has  no 
B  mnd  felt.  The  moment  sentence  was  pronounced,  he  called  me  to  him  and 
le  to  sit  down  on  a  certain  seat  in  the  Court-house :  he  called  two  persons  to  give  me 
to,  one  of  them  the  person  who  followeil  me  to  Middletown  to  insult  me,  and  was 
kI  improved  as  an  evidence.  I  asked  if  they  would  go  with  me  to  my  lodgings  a 
tes,  so  that  I  might  take  care  of  my  papers?  I  was  answered  in  a  surly  manner, 
aommanded  to  sit  down.  I  stood  up.  Af\er  the  court  adjourned,  I  inquired  what 
B  clone  with  me  until  my  commitment.  I  expected  I  should  be  confined  in  the 
Rutland,  the  county  where  I  lived;  I  was  told  that  the  marshal  was  authorized  to 
me  in  what  jail  in  the  State  he  pleased,  and  that  I  must  go  to  Vergennes,  about 
miles  north  of  Rutland,  and  about  the  same  distance  from  my  seat  at  Fairhaven. 
I  what  were  the  accommodations  there  ?  and  was  answered  in  a  manner  peculiar 
nhal  himself,  that  they  were  very  good.  I  told  the  marshal,  since  it  had  become 
¥t  go  there,  he  needed  no  assistance,  I  would  go  with  him.  He  said  he  would  not 
Kt,  and  prepared  two  troopers,  with  their  pistols  to  guard  me.  He  ordereil  me  to 
before  them ;  in  this  manner  I  left  Rutland.  Af\er  riding  a  few  miles  he  overtook  us 
bgr  us;  he  rofie  pretty  fast  and  whispered  to  one  of  the  young  men:  I  Iearne<l  his 
was«  to  gel  to  Middlel^ury,  the  shire  town  of  Addison  county,  in  order  to  throw  me 
ty  clangeon-like  room  for  that  night.  I  did  not  mend  my  pace;  he  came  back  and 
nsulted  and  threatened ;  he  repeated  it.  His  friends,  I  was  told,  expostulated  with 
(he  humane  young  men,  who  were  employed  as  guards,  told  him  they  would  mther 
i  all  night,  than  that  I  should  be  thrown  into  the  jail;  we  lived  at  a  tavern  alx)ut 
I  short  of  Middlebiiry  jail;  the  young  men  watched:  the  next  day  we  arri\-ed  at 
;  there  are  two  roads  to  come  into  it,  one  comes  up  straight  to  th«  jail-house,  by 
r  three  bouses;  the  other  is  <'ircuitous,  taking  almost  the  whole  length  of  the  little 
cour»e.  I  was  foremost  and  inch  tied  to  take  the  nearest  road,  but  the  gentleman^ 
ml.  would  lose  a  share  of  his  triumph ;  he  ordered  us  in  a  peremptory  tone  into  the 

rood  through  the  city.  On  the  way  from  Rutland,  he  imdertook  to  direct  me,  and 
IS  to  speaking,  and  told  me  I  should  not  have  the  use  of  pen,  ink  and  paper.  On 
ay  evening  last  1  was  locked  up  in  tliis  room,  where  I  now  am ;  it  is  about  sixteen 
by  twelve  wide,  with  a  necessary  in  one  corner,  which  afliirds  a  stench  about  equal 
ifatlelphia  docks  in  the  month  of  August  This  cell  is  the  common  receptacle  for 
ives,  money-makers,  runaway  negroes,  or  any  kind  of  felons.  There  is  a  lialf- 
e  through  the  dc»or,  sufTicient  to  receive  a  plate  through,  and  for  my  friends  to  look 
lod  speak  to  me.  There  is  a  window  place  on  the  opposite  side,  about  twenty 
r  sixteen,  cross4*d  by  nine  s^{uare  iron  bars;  all   the  light  I  have  is  through  this 

no  fire-place  in  the  cell,  nor  is  there  anything  hut  the  iron  bars  to  keep  the  cold 
Bf|aentiyl  have  to  walk  smartly  with  my  great  coat  on,  to  keep  comfortably  warm 
mings. 

horaday  morning  last,  I  asked  a  friend  for  his  pen  and  ink,  in  presence  of  the  jailer. 
lered  me;  but  the  jailer  sairl,  it  was  against  his  orders,  I  must  not  have  it.  The 
paid  me  a  vii<ii  on  Thursday  evening,  he  examined  tho  cell,  looked  on  my  little 
ee  what  was  there:  but  he  found  nothing  hut  Volncy's  Ruins,  the  late  laws,  some 
esident's  messages,  and  a  list  of  the  petit  jury.  I  inquired  of  him  before,  or  then, 
Ation  I  was  to  consider  myself  in  with  regard  to  the  use  of  pen  and  ink?  His  an- 
1, 1  might  use  them,  but  he  must  see  everything  I  sent  out  of  the  jail ;  if  I  concluded 
%  (looking  at  a  chain  that  lay  on  the  floor,)  he  said  he  would  put  me  in  a  situation 
lid  not  write.  I  asked  him  what  he  meant  by  that  ?  He  told  me  I  was  at  his  dis- 
1  if  I  did  not  behave  like  a  prisoner,  he  would  send  me  to  Woodstock  jail.  I  told 
B  would  be  one  ad\*antage  in  that,  he  would  not  be  there  always,  and  I  should  get 
9  sight  of  him.  On  Friday,  for  the^st  time,  two  brothers-in  law  were  admitted  to 
o  see  me.    Some  of  my  friends  expostulated  with  the  marshal  on  the  lubject  of 
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denying  me  pen  and  ink ;  and  in  the  evening  I  obserred  a  man  baramering  on  the  prinn 
d()or.  You  seem  much  (xmcerned  about  that  door  (said  I) ;  there  has  scarce  been  an  houi 
since  I  came  here,  but  there  has  been  some  person  hammering  at  the  door,  or  putting  on  new 
bolts  or  Uirs.  It  is  ail  useless,  said  I ;  if  I  wished  to  come  out,  they  coutd  not  hold  me;  and 
as  I  ilo  not,  if  my  limits  were  marked  by  a  simple  thread,  I  would  not  ovor»tep  it  He  re- 
plied, he  Vt'Hi  only  nailin;;  up  an  advertisement.  Next  morning,  when  the  house  woa  ytij 
still,  I  heard  some  per:!on  stop  up  and  read  the  advertisement  on  the  door;  it  contained  a 
preamble  concerning  my  having  complained  tliat  I  was  debarred  the  use  of  pen  and  ink  and 
paper,  and  a  declaration  that  J  had  leave  to  furnish  myself  with  those  things,  and  use  tbnn 
as  [  thought  proper,  signed  by  the  mars^haL  As  soon  as  I  could  get  my  eye  on  a  person  that 
would  go  and  feti.'h  General  Clark,  my  friend  and  brother-in-law,  who  is  a  member  of  the 
legislature  now  slitting  Iiere,  I  i^eni  one.  He  came.  I  desired  him  to  read  the  advertijement, 
anil  tell  me  what  I  should  do  concerning  thetieatment  of  Fitch,  the  marshal.  He  auJ  lie  . 
M'ould  go  and  see  Fitch,  and  see  how  he  explained  the  business — he  M'ent  to  Fitch's  house, 
but  could  not  find  him ;  some  other  bu?iness  occupied  him  the  rest  of  the  day.  I  next  mora* 
irig  sent  for  a  number  of  friends*,  who  got  admittance,  and  aAer  some  conversation  on  the 
subject  before  the  jailer,  and  getting  his  explanation  of  the  advertisement,  that  hccunM-Jered 
me  now  allowed  to  write,  without  submitting  my  productions  to  the  mar^llal,  I  was  H'lemolj 
inve^'ted  with  pen  and  ink.  The  first  use  I  have  made  of  it,  al^er  a  line  to  my  wiiV,  i«ip 
write  you  this  long,  prolix  account  of  the  fruits  of  this  beloved  Sedition  bill.  You  may  re 
inembor  tlmt  I  told  yon,  when  it  was  passing,  that  it  was  doubtless  intended  fur  the  niemben 
of  Congress,  and  very  likely  would  be  brought  to  lx?ar  on  me  the  very  first ;  so  it  has  hsp> 
pened,  and  perhaps  I,  who  have  been  a  football  for  dame  fortune  all  my  life,  am  lii*si»bfe 
to  l)ear  it.  I  have  long  <Hsobeyed  your  injunction  to  write  to  you,  waiting  to  be  able  logiK 
you  Rn  account  of  the  elections. 

^The  noise  that  has  been  made  about  the  public  and  private  negotiations  of  our  enTOjsii 
Pari?,  has  nnsW(;red  the  j)urposes  of  the  aristocrats  completely,  (on  the  other  si.ie  of  the 
mountain.  I  mean,  Morris's  diAtrict,)  to  exnsi>erute  the  unthinking  people  against  every  repuiv 
lican.  Governor  Robinson  had  more  than  half  of  the  votes  on  this  side  of  the  ni'juriiaia; 
but  Tichenor  has  got  a  great  majority;  in  the  M'hole  he  hud  6,'Jll ;  Robinson,  2.Sor>,br!»itlei 
I  am  told,  there  were  about  five  hundred  for  him,  which  were  lost  by  inaccurate  return; 
there  were  also  332  scattering  votes. 

«  Monday,  October  !.V 
"  1  have  just  learned  that  Morris  is  re-elected,  and  1  have  receivecl  the  list  of  the  voter  lor 
Repr(.*sentiitives  to  Congress  in  this  district;  they  stand  for  your  friend 
Lyon,  3,482 

Williriins,  l,r)r)t,  an  aristocratic  candi«late. 

Chipinnn,  1,370,  do.  brother  to  your  little  horser.ai]mai:er. 

SpiMH'or,  2S0,  nnd  sovorni  othiT  aristocrats. 

Israel  bniith,  27-1,  and  sevt-ral  other  republicans. 

30    iiiveii  in  fi^r  Governor, and  the  Representatives  of  the sevcr.i!  '■■.  v.r> 
— ^— —    iji  Assembly,  by  one  ncciilenl  or  another,  put  into   the  loi  w 
^'^y^5  Representatives  to  Congress. 
3.KS2 
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Lyon's  imprisonment  was  enforced  witli  a  rigour  which  exoitrnl  tlie  groat  t;i?in«  of -i? 
constituents  to  sui.'li  a  pitch  as  to  lead  to  a  popular  r»>iny,  the  avowed  obji.'ci  of  \i  ImlM* '.'•*■ -'^ 
t'nr  down  tlic  piison.  This,  however,  he  succeeded  in  tu|H»res?inu,  ami  in  f;\:\  Im-w:--^ 
demeanour  was  marked  with  j;n?al  j)rndencr»  and  lain.  His  wife,  wiili  her  ss-'its.  :'i- 
(lau^litors.  Jis  has  been  iifiii<;ed,  tif  Govertic-r  Cliittenden,  havini:  one  day  \isit''t  !  I'l  •  i*^*^ 
usual  barrior  to  their  oiitnnice  was  p'moved,  and  she  was  penniit'd  to  ent-r  il::*  i-.I:-  •^'' 
this  nioMient  some  less  prudent  i'liciid  intimated  tiiat  ufiw  was»  the  periO'l  t«»  ''-i.';-'- 
'•That  he  S'hall  nut  do,''  sai.l  the  pri.-.oncrs  wiff^,  '*if  I  ttaiid  scntiiud  n)y>clt'."'  Tli'.'  'I'-''" 
encr;ry,  and  d«n-(>tion  shown  l.)y  this  eminent  lady  durini*  her  ))u?.')aiid's  inipri-oma n'.  v'^'^ 
fresh  viijour  to  his  supporters,  ami  courajre  to  hiiiK-cIf  Jii  fact,  so  awkward  duJ  lii?  l'-^'' 
tioii  lx»conie  to  the  administration,  that  the  Cabinet  panted  i«»r  an  excuse  to  li'v^i*"  l"^- 
His  detertninatjon  to  ijive  np  n«nhing  on  the  one  hand,  c<:»n|)led  with  his  cfiUsiatit  nr-l  «"'■  ■* 
fnl  exhortations  to  his  6ii]iportcrs  to  yieUl  the  ni()>t  iinpli«"it  olK-<lii'nce  lo  ihf  U\v. -n^'*? 
the  dij'ii'idty  j'cculiarly  embnrra»*sincr.  Had  he  ap<i!f»i.'isc<l  on  the  \.nin  hand,  vt  "V^'SM"^ 
on  the  other;  had  he  either  ptftilinned  fir  a  pardon,  <ir  <>rinnive«l  at  a  rtsi.ue:  be  ovill*^*'!? 
have  been  dl-jM)M**l  of.  But  neither  of  these  would  he  thy.  An  uitcinpt  to  in  hrv  I:'-- ''^ 
take  the  former  step,  hicked.  it^  was  inrimateil,  by  a  hi;rh  pronii<e,  l-iiled.  An  :i:*-ii'i  •*•''* 
involve  him  in  the  latter,  he  himself  (ru>trated.  In  tlir»  mean  time  anotlier  vole  viA^tviU 
for  Congress  in  his  tlistrict — an   election  ha\%g  failed  on  the  lirst  trial  fioui  vi:ti.i   l  * 
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ind  die  result  was  that  Mr.  Lyon  received  4576  votes,  to  2444  for  Mr.  Williams, 
B  federal  candidate,  and  was  returned  by  a  mujority  of  alx>ut  000  over  all. 
On  February  Sth,  1799,  in  a  letter  dated  at  Yergenncs  Jaii,  he  returned  his  thanks  tn  his 
MUtoents  for  their  vote,  and  proceeded  with  a  degree  of  ardour  wliich  his  long  imprison- 
iot  mi'i^ht  easily  explain,  to  animadvert  upon  the  existing  administration.  (hSee  Aurora, 
bi  Sth,  1799.)  The  feeling  thus  created,  was  aggravated  by  Mr.  Adams*  reply  to  the 
rtie«  wlio  came  on  to  Philadclpiiia  to  rei}rcsent  to  the  President  the  lo«s  their  interests  suf- 
ed  from  the  detention  during  the  session  of  their  representative  in  prison^—"  repentance 
ui  precede  mercy."  The  powerful  revolutionary  interest  with  which  Lyon  in  early  life 
d  been  connected  rallied  to  his  support,  and  though  for  Mr.  Adams,  the  electoral  vote, 
er  oonsiderable  struggle,  was  secured,  Vermont  immediately  afterwards  finally  left  the 
lenil  pttrty. 

On  Mr.  L}'on*s  return  to  Philadelphia,  he  was  mot  hy  the  following  resolution : 
••Re^jlved,  That  Matthew  Lyon,  a  member  of  this  house,  having  lieen  convicted  of  being 
notorious  and  seditious  person,  and  of  a  depraveil  mind,  and  wicked,  and  dialx)lical  dis- 
Mtkm,  and  of  wickedly,  deceiiifiilly,  and  maliciously  contriving  to  defame  the  government 
'ihe  United  States,  and  of  having,  with  intent  and  design  to  defame  the  government  of  the 
niled  States,  and  John  Adams,  the  President  of  the  United  States,  and  to  bring  the  said 
Dvemment  into  contempt  aud  disgrace,  and  with  intent  and  design  to  excite  against  the 
lid  government  and  Pre:>ident,  the  hatred  of  the  good  people  of  the  United  States,  wickedly 
nowin^ly  and  maliciously  written,  and  publiahed  certain  scandalous  and  seditious  writings 
f  libels,  be,  therefore,  expelled  from  this  Honse.'' 

This  was  opi>osed  by  Mr.  GuUatin  and  Mr.  Nicholas,  and  upon  being  put  to  the  vote, 
here  appeared  40  for  it,  and  45  against  it,  and  was  of  course  lost,  iwo-thirdt  of  the  members 
pmeat  not  concurring  in  the  vote. 

Cobbett,  of  course,  did  not  let  diis  opportunity  of  having  a  slap  at  his  old  antagonist  pass 
IBIM(1     In  Feb.  1799  (lU  Pore.  107),  he  says: 

*Iyoii  luoks  remarkably  well  for  a  gentleman  just  out  of  jail.  I1iis  man's  re-election, 
vhile  confined  as  a  criminal,  is  a  new  and  striking  proof  of  the  excellence  of  the  system  of 
mmtnal  tuffra^e^  and  must  convince  every  one  except  a  perverse  royalist,  that  the  jimeri" 
tn  G(^fenoneHt  is,  as  Mr.  Lang  says,  ^the  only  lawful  government  on  earthJ'  Happy  must  the 
ntinn  be  where  it  is  but  a  single  step  from  the  dungeon  to  the  Legislature  I  Well  might  tlvD 
pubeiic  Mr.  Murray,  (s[>eaking  on  the  old  Alien  law,)  express  liis  fears,  that  the  influx  of 
loieignera  would  *  contaminate  the  pun'/y  and  simplirity  of  the  American  character.'  '* 

In  lSOl,Mr.  Lyon,  at  the  close  of  the  sixth  Congresi?,  Ixungthe  last  in  Mr.  Adams'  admin- 
iKiiiion,  declined  a  re-election,  and  left  Vermont  for  Kentucky,  where  neither  his  business 
i»r  his  jjolitical  activity  ubatod.  In  1803,  one  session  hnviiig  run  by  in  the  mean  time, 
he  ms'le  his  appearance  in  Wnjshinjrton,  which  had  then  lx*oomothe  peat  of  government,  as 
a  Kei.tncky  Kf|)rc»ciitativc.  House  Journal,  7  and  8  Cong.  A02.  The  tables  were  now  turned, 
•*wli;a  ill  iiis  la.*t  le;;i>iativc  campaign  had  lx»en  a  minority,  powerful,  it  i-*  true,  but  the  sub- 
ject of  In  nti-r  and  sometimes  of  srunetlnng  liar.«*h<'r  fstill,  had  n<iw  become  a  majority  so 
yt*po:\  !i'nitiri:i  a^  almost  U)  Ix'nr  riown  dissent  by  the  mere  force  of  numbers.  From  havinj; 
l*r»  tije  butt  i»f  th(?  House,  Mr.  Lyon  Hmnd  himself  now  one  of  its  liern".»!*.  The  intolerant 
dl-ffiij-iiiiiri  with  which  majorities  view  the  idiosyncrasies  of  their  op|)otients,  which  first  had 
wofird  iigainyi  him,  had  now  sliiAcd  to  the  other  side;  and  ])erhaps  if  he  had  been  tlis|>osed 
lo  turn  ilje  tables,  he  might  have  made  the  lank  visages  of  the  Connecticut  memlxjrs  as  much 
i*ubjv.-<rt  of  amusement  as  in  former  times  they  had  made  his  own  bearishness  of  k)ok  and 
Dantivr.  But  to  ilo  him  justic»»,  this  "wild  lri>hlsm,"'  wliitrh  had  not  beeti  rublx'tl  olf  in  the 
nouniains  of  Vermont,  huil  at  last  been  reduced  in  the  forests  of  KiMitucky.  He  is  said  by 
liose  who  recolirc't  him  at  this!«taire  to  have  been  a  manof  rospi^ctable  boaring,nnd  of  frnnk 
lid  ahno-l  c-nga^iing  mamier;  niaUing  up  by  his  openness  of  icuiper  and  liirce  of  mind  for 
i*grrat  <!"t~fi-t'«  of  eduMitiou  j*nd  training.  Hecoiitiiiucd  to  sit  a»  a  member  from  Kentucky 
Ki^i^ii  the  ei.uiiili,  ninth,  tenth,  a!id  eleventh  Con^re-sejs,  retiritij^  in  1811,  having  previously 
rl)L<iv<l  tiie  (•ofnuiis?:iry.r«liip  of  the  Western  army  tenilered  to  him  by  Mr.  Jetl'Tson. 

Alter  lin  wilhdniWHl  from  Congress,  Mr.  Lyon  (or  Col.  Lyon,  an  heap])'*ars  by  this  time  to 
•re  been  c:dl<.H!)  returned  to  Kentucky,  where  a  short  time  afterwards  he  received  frotn 
If.  Mr.nn»tr  the  np])ointnn*nt  of  United  i^tates  factor  for  the  Ch<"n)kee  nation.  This  drew 
im  wrst  of  the  Misj>is»*ip[ii,aml  ihoujrh  by  this  time  an  oM  man,  he  displaye<l  in  the  tuKrleared 
luinsof  fhe  then  outskirts  of  ih<?  Union  the  same  surprising  activity  that  he  hud  >-liown  in  the 
noc  borrli-r  lam's  of  Vermrmt  and  Kentucky.  N*")!  ct»nteut  with  seu<!ing  to  ilie  press  from  time 
y  time  ej-i>!ies  whi'-h  for  go^xl  sense  and  political  sauaeity  take  rank  (U'eidedly  ab<jve  the  ave- 
nee.  and  whicli  exhibit  a  stylo  which.  iliou;ih  retaining  its  point,  had  by  this  time  lost  its 
Dogtm'^ps.  lie  kept  himself  still  in  the  ranks  of  that  outpost  of  pioneers  which  is  always  a  little 
head  of  r:ivi!i/ation.  Just  before  his  death,  when  in  his  seventy-seventh  year,  he  performed 
journey  whi»'h  was  recorded  at  the  lime  by  the  hardy  peo]do  who  saw  it,  as  a  wonder  in 
»  way,  and  the  history  of  which  <leserves  now  to  Ix?  reK'ued  from  the  newspapers  where 
long  Itas  lain  dormaiit.    See  Nilei  lUg.for  June  29,  1829,  p.  287.    His  home  was  then  at 
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Spadre  Bluff)  a^'town,*'  as  it  was  called,  on  the  Arkansas  riTer,  about  one  hundred  and  forty 
miles  above  Arkansas  city.  About  the  first  of  the  year  1822,  he  set  lo  work  to  lead  aflat 
boat,  which  he  himself  had  built,  with  fiirs,  peltries,  and  Indian  commodities,  which  he afeiy 
launched  in  the  Arkansas  RiTer,  and  as  safely  piloted  to  New  Orleans.  Soon  furs,  peltrinand 
Indian  commodities  were  eiohanged  both  ibriron  ware,  almost  equal  in  rmriety  tothe  pioJocti 
of  his  old  forge  at  Fair  Haven,  and  ibr  everything  else  that  was  necessary  lor  the  fedorj  at 
Spadre  Blufl',  among  which  was  included  the  maobineiy  for  a  gigantic  cotton  gin,  weighing 
£>urteen  hundred  pounds.  The  outward  passage  was  begsn  on  the  first  of  Pefairuary  to  a 
climate  and  in  a  season  eminently  severe;  but  it  did  not  chill  the  fires  of  the  old  pioneer,  for 
on  his  way  back,  not  content  with  pursuing  the  straight  road  home,  he  stopped  at  the  mooth 
of  White  river,  stored  his  freight  there,  and  paid  a  flying  visit  to  his  Kentucky  friends,  baring 
gone  through  within  (hree  months  a  journey  of  over  three  thousand  miles,  and  thii  imder 
weather  and  current  so  adverse  that  many  a  time  he  was  obliged  to  spend  hours  in  wading 
through  the  shallow  stream,  guiding  his  hands  while  they  attempted  to  drag  aloog  tba 
grounded  fiai-boat,  and  always  insisting  upon  doing  his  part  in  *^  rowing,  steering,  or  cordel* 
ling."  Rut  this  was  tlie  last  time  he  was  to  drop  down  the  current  of  the  Mississippi,  or 
visit,  by  way  of  an  interlude,  his  second  home  in  Kentucky,  for  robust  as  he  was,  the  chill  of 
old  age  was  at  hand,  and  like  the  night  of  northern  climates,  was  destined  to  dr«>p  upoo 
him  without  the  notice  of  an  intermediate  twilight.  On  August  Ist^  1822,  at  Spadre  Btaf| 
in  his  seventy-seventh  year,  died  Matthew  Lyon,  loved  as  a  neighbour,  for  he  was  full  of  thai 
chivalrous  spirit  of  generosity  which  is  not  a  strange  inmate  of  an  Irish  heart;  and  ralued 
as  a  friend,  for  upon  tliat  warm  temperament  had  been  graiVed  the  fertility  of  eipedieoB 
belonging  to  the  American  pioneer. 

The  repayment  to  Mr.  Lyon  of  the  fine  imposed  in  the  trial  m  the  text,  was  diring  hii 
life  brought  before  several  successive  Congresses,  but  though  it  obtained  at  difl^rent  periods  tba 
approval  of  the  indiviflual  brancrfies,  for  a  long  time,  through  the  negligence  encountered  bf 
private  bills  at  the  end  of  a  session,  it  did  not  secure  tlieir  concurrent  sanctioiL  At  last,  on 
July  4th,  1840,  a  bill  to  pay  the  sum  with  interest  to  Mr.  Lyon^s  legal  representatives, haring 
passed  through  both  houses,  received  the  Presidents  signature,  having  been  pieoeded  faf  i 
report  of  a  committee  in  which  the  principles  upon  which  the  trial  was  oondaded  Wot 
emphatically  repudiated,  and  a  series  of  prior  reports  referred  to,  in  which  the  same  pofltkni 
were  taken.  See  let  Sett.  26/A  C(mg^  Doc.  86,  Hnue  Rtp.  Thus  just  forty  years  after  tfe 
passage  of  the  Sediiipn  Law  was  its  lajBt  Ycstige  elboed>  and  iu  doctrinet  fiotJly 


TRIAL 


OF 


DUANE,  EEYNOLDS,  MOORE  AND  CUMING, 

FOR   SEDITIOUS    RIOT. 

IN  THE  COURT  OF  OYER  AND  TERMINER  FOR  THE 

COUNTY  OF  PHILADELPHIA. 

PHILADELPHIA,  1799.* 


At  a  court  of  Oyer  and  Terminer,  held  at  the  State  House  in  Phila- 
Mphia,  on  Thursday,  February  2l8t,  before  J.  D.  Coxe,  Esq.,  presid- 
ing judge;  R.  Keen,  Jonathan  B.  Smith,  and  A.  Robinson,  Esqrs., 
•flsistaut  judges,  two  indictments  were  laid  against  William  Duane, 
•ditorof  the  Aurora,  James  Reynolds,  M.D.,  Robert  Moore,  Esq.,  and 
Btmuel  Cuming,  printer,  for  an  alleged  riot,  fcc.f 

•  The  report  in  the  text  was  printed  in  Philadelphia,  in  1799,  by  Mr.  Duane  himself,  and 
of  course  mu$t  be  received  with  the  allowance  belonging  to  a  report  by  a  party.  As  far  as 
lean  judge,  however,  from  the  cotemporaneous  papers,  as  well  as  from  its  own  face,  the 
•«xt  is  tolerably  accurate,  the  partisan  feelings  of  the  writer  Iiaving  been  pretty  much  con- 
fiufti  to  the  notes. 

t  Col>beit  notices  the  inception  of  the  prosecution  as  follows: 

''La^l  Siinjlay,  four  men,  to  wit,  ReynoMs  (commonly  called  Dr.  Reynolds),  Duane,  Mrs. 
BkIm-s  editor,  one  Moore,  lately  from  Ireland,  Rire,  a  clerk,  and  Cnmmens,  a  journeyman 
|»intcr.  were  appreliende<l  and  taken  l)efore  Rolx»rt  Wharton,  Esq.,  mayor  of  the  city,  for  a 
^;  the  j»cene  of  which  was  at  the  Roman  Catholic  Church  in  Fourth  iStreel. 

"During  divine  service  some  of  them  went  and  stuck  up  placards  on  the  walls,  to  the 
^ioM-ing  purport  :— 

"'Tlie  natives  of  Ireland  who  worship  at  this  church,  are  requested  to  remain  in  the 
7*nl  after  divine  service,  until  they  have  affixed  their  names  to  a  memorial  for  the  repeal  of 
tie  Alien  Bill.' 

"The  trustees  and  some  of  the  congregation  pulled  down  these  placards;  they  were  stuck 
upa^in  and  again  pulled  down.  The  priest,  who  was  informed  of  the  matter,  gave  direo- 
tJOQsthat  the  congrejjation  should  be  apprize*!  of  it,  in  order  that  they  might  be  prepared 
•bould  a  riot  take  place.  When  the  church  broke  up,  a  man  was  perceived  standing  on  a 
1i)mb*to«e,  liaranguing  pome  twenty  or  thirty  persons,  some  of  whom  had  already  signed  a 
J»p^r  lying  on  the  tombstone.  This  orator  and  his  group  were  dispersed  by  the  trustees. 
In  the  meanwhile  ReynoMs,  who  was  placed  at  the  east  end  of  the  church,  and  who  had 
been  ordered  out,  drew  a  pistol,  and  presented  it  at  the  breast  of  one  of  the  congregation. 
MWa^forc»*tl  from  him,  an<l  he  was  taken  into  custody  along  with  the  others. 

'•  While  the  pri^Mynen  were  Ijefore  the  mayor,  a  scene  took  place,  which,  lam  bold  to  say, 
Was  never  equalled;  no,  not  even  in  Rej)ul)lican  France.  The  mayor  was  engaged  in  taking 
tbe  recognizances,  when  in  rushed  M'Kean,  the  democratic  judge,  violently  agitated  with 
pa»ion.  In  an  imperious  and  insolent  tone,  he  asked  the  mayor,  what  all  this  fuss  was 
tlnut?  The  mayor  began  to  explain  the  affair  to  him.  When  the  judge  had  listened  to 
ikim  for  some  lime,  he  replied,  that  the  men  might  take  their  hats  and  go  home.  He  made 
leveral  other  very  daring  and  insolent  remarks. 
"A  gentiemao,  who  was  present,  went  up  to  M'Kean  and  asked  him  what  he  meant  by 
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The  prosecution  was  carried  on  in  the  name  of  the  commonwealth, 
and  Mr.  Hopkinson  acted  in  the  room  of  the  Attorney-General. 

Messrs.  Dallas,  Dunkin,  and  Becklej,  counsel  for  the  defendants. 

The  defendants  had  been  severally  held  in  4,000  dollars  recognizance, 
to  appear  and  stand  trial,  and  they  accordingly  appearing  in  court, 

Mr.  Dallas,  having  examined  the  indictments,  remarKcd,  that  the 
name  of  the  prosecutor  was  not  on  the  back,  as  customary. 

Mr.  Hopkinson  said  there  was  no  personal  prosecutor:  the  State 
was  prosecutor ;  he  had  privately  stated  the  same  thing  to  Mr.  Dallas 
before,  and  he  was  surprised  the  same  question  should  now  be  asked  of 
the  court.  He  then  read  the  charges  as  they  had  been  transmitted 
from  the  Mayor's  office,  and  it  was  from  the  evidence  that  had  appeared 
before  that  magistrate,  that  it  had  been  deemed  proper  to  institute  the 
two  separate  charges. 

Mr.  Dallas.  The  gentleman  need  not  be  at  all  surprised,  that  upon 
a  matter  of  public  investigation,  I  should  make  a  distinction  between 
what  was  a  fact,  and  what  ought  to  be  the  legal  form  of  proceeding;! 
certainly  had  received  the  information  mentioned,  but  I  did  not  conceiye 
myself  bound  thereby  to  conclude  the  fact  was  therefore  just  and  pro- 
per. On  the  contrary,  when  I  saw  that  there  was  no  real  or  substantial 
ground  for  discrimination,  either  from  the  information  received,  or  from 
the  evidence  that  had  been  given  at  the  Mayor's  office ;  when  I  knew 
that  James  Gallagher,  jr.,  was  the  person  implicated,  as  the  person  sup- 
posed to  be  assaulted,  and  whose  life  is  alleged  to  have  been  endangered 
by  a  riotous  meeting,  he  thought  where  that  charge  was  separated,  lie 

asserting  ihat  the  prisoners  might  go  nway  homo.  Herlenied  having  sniJ  so;  the  j:eiitl«ii»o 
called  on  the  bystanders  for  witnesses,  who  declared  that  lie  did  siiy  so.  S»me  lime  aftrt 
this  ho  W(Mit  out  of  the  mayors  house.  Now  I  call  upon  my  readers,  upon  men  \v  ho  have 
been  used  to  i<K.»k  njwii  the  laws  as  sacred,  and  upon  the  channel  of  justice  as  pure  «n-l  on* 
intiTrnpttMl ;  I  cnll  ujxm  such  uieti  to  express  their  indignation,  their  ubhorrencr,  at  the**'" 
ragcous  coiKhict  of  this  jn(lg<\  iM'K«'an,  in  his  charge  aiiaiiitt  me,  in  ••rder  to  ex<-iie  a  liorrc* 
of  my  cMliMico  in  the  minds  of  the  (Trand  Jury,  took  inlinite  pains  to  hei}:bten  the  rtfytrt  <.'ttf/o 
tnacLslrotf.^^  and  reminded  them  of  the  power  of  a  single  justice  of  the  prace  tc»  hiii'l  over 
or  imi)riM)n  any  one  who  should  *  spi^ak  words  of  coutcmpi  agaiti.-t  a  ju^tice  of  the  jM»aie,w 
rnay<.)r,  even  thous,h  such  justice  or  mayor  nrre  not  then  in  the  execution  of  his  f]ffiff'  An'.hli-S 
is  the  very  man  wlio  now  goes,  while  the  mayor  of  the  city  is  in  the  execution  oflu^('ta«^» 
and  not  only  'speaks  words  o(  ctintrmpt  against  him.'  but  interferes  in  llie  execution  t't  htf 
ollice,  atttMupts  to  defend  the  conduct  of  the  rioterfi,  and  daringly  asserts  that  thry  may  taketkif 
hats  and  i:o  homc^  wiiile  they  stood  before  the  mayor  in  custody  of  his  constables  nmt  under 
his  warrant!!! 

*' What  would  the  j)enple  of  England — but  why  do  T  a[>pertl  to  a  free  nation?— »ha^ 
would  the  ptMJjjIe  of  Turkey,  of  Algiers,  say,  to  stich  Ixirefaced  ontraueous  conduct  in  a  ir.aa 
who  stands  at  the  hcail  (W  those  whose  bu.-incss  it  is  to  administer  ju<ti<:e  i 

"Thfii  the  mayor  did  not  commit  tr>  jail  this  conti-mptuous  intruder,  cannot  1^  n<criU---t^ 
his  want  (»f  jjowit.  nor  can  it  by  those  who  know  his  charai-ti^r,  \h>  b-htjIkmI  ti^  mth"^^'*' 
spirit.  iS)nn;  i)crsons  asfribed  it  to  his  respect  to  the  aue  of  the  olf»»n>lf^r;  but  atvutij-n':';'* 
with  such  b>'haviour,  age  ct-ases  to  be  n^sjiectable  in  the  eyes  of  everyone  but  a:i  i(ii<»-  ^"' 
the  mayor  certainly  was  struck  with  th(»  enormity  of  the  offence,  and  he  uncioulnei'.iy  thoidit 
that  one  stq)  more  serious  than. a  commitment,  and  more  salutary  and  lasting  m  iu-r--'"^ 
ouL'lit  to  be  taken.  That  such  will  j»rove  to  have  been  the  cause  of  hi-*  apparent  li'iii:?"- 1^ 
feci  th«'!  strongest  assurance.  It  is  impo««?ible,  absolutt»ly  impos.-ibic,  that  tuc-h  an  ontm:'**'' 
everything  sacred  should  go  unpuriishe<l;  if  it  does,  farewell  to  even  the  hope  of  pn*?"'^"*''* 
anything  like  freedom  in  l*ctni>ylvania.*' 

This  may  be  taken,  not  as  a  correct  view  of  the  facts,  for  to  Cobbeft's  rei.*Vless  pentio  £'> 
tion  that  coidd  gratify  his  i>assion  for  revenge  came  amiss,  but  a»  ati  ilhl^trati•>nof  thi^-'^T*^ 
of  a  pericxi  in  winch,  on  the  one  side,  such  a  procedure  as  that  in  the  text  was  nniinl;i-'7 
l)olitiral  incident,  and  on  the  other,  such  a  rei>ort  of  it  as  that  just  given,  was  coafl''^f"^^ 
as  hardly  out  of  the  line  of  lair  party  warfare. 
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ler  sbould  also  be  separated ;  it  was  under  these  impressions  that 
lid  not  waive  a  public  duty,  however  respectable  the  author  of  the 
te  information^  which  besides  was  of  a  nature  that  could  be  con- 
ed as  confidential.  The  indictment  I  could  not  consider  as  drawn 
L  the  Attomey-Generars  office,  but  at  the  instigation  of  Mr.  Gal- 
ir,  a  young  man  of  impetuous  passions,  and  acting  under  their 
Mliate  influence, 
le  Court.     Were  the  bills  drawn  up  in  the  Attomey-Generars 

r.  Hopkinson.     Jf o :  they  were  not. 

le  Court.  As  the  grand  jury  has  returned  two  indictments,  the 
k  has  no  control  over  them ;  they  must  be  tried  in  course.  With 
5Ct  to  the  second  indictment,  the  defendant  would  certainly  have  a 
t  to  demand  the  name  of  the  prosecutor,  were  there  not  a  decision 
I  the  law  of  assembly  which  establishes,  that  when  the  Attorney- 
eral  shall  declare  the  prosecution  to  be  ordered  by  the  public,  no 
ecutor  need  be  named.  The  gentleman  employed  on  behalf  of 
State,  declares  upon  a  return,  there  is  no  prosecutor  actually  em- 
ed:  under  these  circumstances  the  court  are  unanimously  of  opinion 
none  need  be  endorsed. 

he  names  of  the  jury  were  then  called  over,  and  they  were  severally 
melled. 

J.  Rincl:,  Daniel  Shittle, 

Thomas  Tompkins,  Daniel  Zellar, 

Henry  Leech,  William  Etris, 

Henry  Hoffner,  Jacob  Walter, 

George  Greble,  John  Hastang, 

John  Sowder,  Michael  Maley. 

r.  Hopkinson  opened  the  proceedings  very  briefly.  He  said  he  acted  as 
ecutor  in  the  name  of  the  commonwealth,  and  in  the  place  of  the  Altorney- 
?ral.  In  the  discharge  of  this  duty  he  should  not  engross  much  of  the 
of  the  court  and  jury,  as  he  would  confess  that  he  had  but  a  very  limited 
Hedge  of  the  circumstances  of  the  case.  The  evidence,  however,  wa8 
e«  and  rather  than  risk  the  probability  of  leading  the  minds  of  the  jury 
g,  he  should  rely  upon  that  evidence,  and  they  would  apply  it  in  such  a 
leraa  justice  required  according  to  their  best  understanding. 
icre  were  two  bills,  he  said,  presented  to  the  grand  jury,  one  of  them  against 
iam  Duane,  James  Reynolds,  Bobert  Moore,  and  Samuel  Cuming,  for  a 
ind  assault;  there  was  a  second  count  in  the  same  indictment  found  on 
sill,  fur  riot  only.  The  second  indictment  was  against  James  Reynolds 
iy  for  an  assault  upon  James  Gallap^her,  junior,  with  an  intent  to  kill. 
ng  read  the  indictments,  he  observed  that  they  were  laid  in  the  common 
of  indictments  for  riot  and  assault,  and  the  second  indictment  was  founded 
le  more  aggravating  conduct  of  Dr.  Reynolds,  compared  with  that  of  his 
agues.  The  jury  would  therefore  endeavour,  in  receivimj  the  testimony 
witnesses,  to  discriminate  between  the  two  charges  exhibited,  the  one 
ist  the  whole,  and  the  other  atrainst  an  individual.  It  was  only  necessary 
er  to  state  to  the  jury,  that  the  time  when  this  affair  took  place,  was  on 
ley,  the  9lh  of  February,  in  the  yard  of  the  Catholic  Church  of  St. 
r, 

le  counsel  for  the  defendants  remark  that  the  separation  of  this  case  into 
indictmentfl  was  a  very  exfraordinary  proceeding ;  to  which  reply  was 
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made,  that  it  was  only  ordinary.  It  was  asked  if  the  defendants  would  be 
tried  on  the  two  indictments  by  the  same  or  by  separate  juries.  Their  coansel 
observed  that  it  was  immaterial ;  the  mode  which  gave  least  trouble  to  the 
court  would  be  best     They  would  be  tried  together  and  by  one  jury : 

Evidence  on  the  part  of  the  prosecution  was  then  called. 

John  Brown,  sworn. 

Mr.  Ilopkinson.  Relate  such  circumstances  as  you  know  concerning 
tlic  transaction  at  St.  Mary's  Church  on  the  ninth  instant. 

An%. — I  went  to  church  last  Sunday  was  a  week,  at  about  half  past 
nine  o'clock ;  I  had  not  been  there  but  a  few  minutes  before  Dr.  Rey- 
nolds and  Mr.  Cuming  stepped  up  to  the  gate  where  I  was  standing. 
Dr.  11.  had  four  small  notices  in  his  hands,  two  of  which  he  gave  to 
Mr.  C.  to  put  up  on  the  doors*  in  the  yard  of  the  church — Dr.  R. 
put  up  one  on  each  gate :  when  he  had  put  up  the  first,  I  went  and 
read  it ;  before  I  had  done  reading  it,  the  clerk  of  the  church  came  np 
where  I  was  standing  reading  it ;  I  showed  it  to  him  ;  I  told  him  it  was 
a  pretty  thing  to  be  upon  the  gates  and  doors  of  the  church — he  im- 
mediately pulled  them  both  off  the  gates.  Just  as  I  was  going  into 
the  yard,  I  met  Mr.  John  0*Hara,  one  of  the  trustees;  I  told  him  of 
it ;  he  went  up  with  me  into  the  yard,  and  he  pulled  the  two  off  the 
church  doors;  I  then  went  into  church.  Dr.  Reynolds  nor  Mr. 
Cuming  said  nothing  when  the  clerk  pulled  down  the  notices,  though 
they  were  both  passing  by  at  the  time.  This  is  all  I  know  before  churcL 

By  the  Court.     Did  they  go  away  or  did  they  go  into  the  church? 

Ans. — They  went  away  out  of  the  yard.  About  ten  minutes  before 
service  was  over,  I  got  up  from  my  place,  and  went  to  the  window:! 
saw  Dr.  Reynolds,!  Mr.  Moore,  Mr.  Duane,  and  Mr.  Cuming,  standing 
at  the  tomb-stone  of  the  late  Rev.  James  Burns,  talking  together.  Mr. 
Moore  and  Mr.  Duane,  each  of  them,  had  a  large  paper,  spread  on  the 
tombstone  before  them;  one  at  the  west  end,  and  the  other  at  the  east 
end  of  the  tomb.  That  is  all  I  know.  I  then  returned  to  mv  place.  • 
I  did  not  get  down  from  my  place  in  the  upper  gallery,  till  after  the 
congregation  were  gone  out,  and  I  saw  notliing  more. 

Mr.  Dallas.  Do  you  recollect  the  notice  that  was  posted  up,  as  you 
say,  on  the  door?     Would  you  know  it  if  you  saw  one  of  them? 

Ans. — I  believe  I  should.  (One  of  those  that  had  been  torn  from 
the  wall  near  the  door,  was  read.) 

"Natives  of  Ireland^  who  worship  at  this  Church,  are  requesteflto 
remain  in  the  yard  after  divine  service,  until  they  have  affixed  their 
signatures  to  a  memorial  for  the  repeal  o^  the  Alien  Bill,** 

Qucs. — Did  you  at  any  time  say,  to  any  of  these  gentlemen,  that 
they  were  doing  wrong?  Or  did  you  hear  any  noise  during  the  service. 
Or  was  there  any  disturbance,  or  interruption  of  the  serN-ice  ? 

An8. — No.  • 

•  "The  evidence  on  tins  trial  should  afford  a  very  serious  lesson  to  persons  calU''lni«o 
to  give  evidence,  and  to  jurors  how  they  receive  it.  The  young  man  now  exaniH''^ 
canrmt  be  suspected  of  a  want  ot"  ]>robity,  but  it  appeared  in  the  course  of  his  evinvii* 
tion  and  that  of  others,  that  his  memory  M'as  not  very  accurate — the  fact  was,  no  *•'''• 
had  b<ron  posted  on  tlie  dcK)rs,  as  will  Ixj  i=-\M^n  in  a  subsequent  evidence."— Ab/r  by  Dvi^- 

t  ''The  evidence  was  here  under  another  mistake;  undoubtetlly  he  thoufzht  he  siw  Dl- 
Reyuoldi)  tiiere,  but  in  truth  he  liad  not  been  at  that  x^lace  during  the  whole  day." — llnd. 
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Quei. — Then  I  nnderstood  you  to  say  that  Dr.  Beynolds,  and  Mr. 
Bming  only  were  present? 
An9. — Yes. 

Quen. — Did  you  see  the  printed  paper;  the  memorial  to  he  presented 
Congress? 
An%. — ^Yes. 

Quet. — Would  you  know  it  ? 

An9. — Yes;  that  is  one  of  them  (the  memorial  produced). 
Ques. — You  are  clear  the  clerk  saw  Dr.  Reynolds  and  Mr.  Cuming, 
id  that  no  violent  or  improper  language  was  made  use  of? 
An9. — Yes. 
John  Connor,  sworn. 

Mr.  Hopkinson.  Relate  what  you  know  of  the  case  before  the  court. 
An9. — The  circumstances  that  took  place  before  church,  I  am  totally 
[Dorant  of.  I  came  there  rather  late.  A%  I  went  into  the  churchy  I 
treeivedy  on  the  door,  one  of  these  notieeSj*  which  I  read,  and  went  into 
he  church.  During  the  service,  Mr.  Gallagher,  jr.,  I  perceived,  was 
oing  round  the  church  to  different  gentlemen  of  the  congregation,  to 
bar  pews.  He  came  to  the  .pew  where  I  sat:  after  he  had  intimated 
D  me  that  it  would  be  desirable  I  should  stay,  and  that  there  was  to  be 
seditious  meeting  after  prayers  were  over.  In  consequence  of  this 
Dtimation,  I  went  out  of  church  rather  before  prayers  were  over,  with 
I  tiew  of  staying  to  see  the  end  of  it ;  on  going  out,  or  when  I  got 
«ir  the  vestry  room,  I  perceived  Dr.  Reynolds:  he  had  in  his  hands 
ilurge  paper.  At  this  time  there  were  a  number  of  persons  round 
lim.  I  do  not  know  whether  they  were  of  the  congregation  or  not.  I 
^dressed  myself  to  him  ;  I  asked  what  the  purport  or  intent  of  that 
tper  was?  lie  replied,  it  was  a  remonstrance  to  Congress  praying  for 
repeal  of  the  Alien  and  Sedition  bills,  or  to  that  effect.  I  stated  to 
in  that  I  conceived  it  was  a  very  improper  thing,  both  as  to  time  and 
'lace.  He  observed  that  the  emergency  of  the  thing  was  such  that  it 
ould  not  be  avoided,  as  the  subject  was  to  be  taken  up  in  Congress 
ke  following  day.  I  expressed  to  him  that  I  believed  it  was  viewed  by 
b  congregation  generally,  as  an  insult  offered  to  their  church.  He 
bserved  in  reply,  he  would  defend  himself  against  any  insult. 
Ques. — Nothing  passed  between  your  observation  and  his  reply  ? 
Ans, — Nothing.  By  this  time  a  number  of  the  congregation  were 
ming  into  the  yard,  and  that  particular  part  of  the  yard  became  very 
ach  crowded,  on  which  an  altercation  took  place  between  a  number 
them,  apparently  addressing  themselves  to  Dr.  R. — I  suppose  to  the 
me  effect  as  what  I  had — on  which  a  loud  cry  of  ^^turn  him  out'' 
is  heard,  on  which  I  recollect  seeing  Mr.  Gallagher,  with  his  hands 
tended,  with  a  view,  as  I  supposed,  to  turn  Dr.  R.  out.  I  do  not 
low  from  whom  the  cry  proceeded;  at  this  time  Dr.  R.  put  a  pistol  to 
e  body  of  Mr.  Gallagher — a  great  commotion  took  place  at  this  mo- 
mt:  the  cry  was  by  several  that  he  had  a  pistol  in  his  hand.  AVhen 
e  pistol  was  put  to  the  breast  of  Mr.  G.  I  made  an  effort  to  lay  hold, 
which  I  did  not  succeed;  there  was  such  a  concourse  of  people,  I  was 

'"H'T**  is  a  mistake,  also,  for  die  notices  were  postetl  on  the  wall  at  the  siile  of  the 
ii." — ILid. 
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shoved  away  from  liim.  Finding,  as  I  conceived,  tlie  matter  taking  a 
serious  turn,  I  immediately  went  down  to  the  office  of  the  mayor,  with 
a  view  of  having  the  peace  commanded ;  bat  I  did  not  see  the  ntyor, 
and  brought  no  officer  with  me.  When  I  returned  there  were  s^  a 
number  of  persons  there.  I  then  perceived  a  concourse  of  people  going 
down  Shippen  street  or  Prune  street,  with  two  or  three  constables;  I 
went  down  Prune  street  and  saw  the  constables  on  the  steps  of  a  hoiue 
belonging  to  Dr.  Shippen  (where  Dr.  Reynolds  lodged).  In  a  short 
time  Dr.  K.  came  to  the  door ;  they  took  him  from  that  house  to  the 
mayor's  office,  where  we  waited  a  considerable  time  before  the  mayor 
came  in,  after  which  wo  were  all  examined. 

Mr.  H.  Before  you  saw  Dr.  Reynolds  draw  his  pistol,  did  you  see 
Mr.  Gallagher,  or  any  other  person,  push  Dr.  R.? 

Ans. — I  saw  his  (Sir.  G.*s)  hands  extended  as  I  mentioned:  I  am 
not  positive  as  to  his  touching  him.  - 

Mr.  Dallas.  You  saw  the  bill  posted  up:  did  you  see  or  hear  any- 
thing to  disturb  divine  worship  ? 

Ans, — No :  I  did  not  see  any  of  the  other  persons. 

Quc8. — Did  Mr.  Gallagher  mention  their  names  when  he  went  round 
to  the  pews,  and  informed  you  that  there  was  to  be  a  seditious  meeting 
after  church  ?  ; 

Ans. — lie  told  me  so,  but  no  names. 

Ques. — No  indication  of  riot  by  noise  at  this  time? 

Ans. — No. 

Qufs. — You  say  that  after  you  came  out,  there  was  a  cry  of  "fum 
hi7n  ouvr 

An%. — Yes. 

Quf's, — AVas  Mr.  Gallagher  in  the  position  you  describe,  with  out- 
stretched  arms,  after  this  cry  of  "turn  him  out?" 

Ans, — Yes. 

Quvn. — Did  Mr.  Reynolds  produce  a  pistol  before  the  cry  of  '"tum 
him  out?" 

Ann, — I  did  not  sec  it. 

Quvs<, — 1  Avish  you  to  be  correct  in  stating  whether  Dr.  Reynolds 
declared  that  he  would  not  suffer  himself  to  be  insulted,  before  or  aftit 
this  cry  of  '*turn  him  out." 

Ans, — Before:  that  observation  was  made  to  me  personally. 

Tlie  Court.  AVere  there  many  persons  at  that  time  around  Dr.  Rey- 
nolds? 

Ans, — Several. 

Mr.  Dallas.  You  mention  that  several  of  the  conirreEration  con- 
sidered  the  presentation  of  that  memorial  for  signatures  as  an  insult? 

Ans, — Several  declared  so. 

Ques, — AVhen  he  made  the  declaration  that  he  would  defend  himself, 
was  Mr.  Gallagher  in  view? 

Ans, — Yes:  I  saw  him  immediatelv  after. 

Qacs, — Did  you  see  Dr.  lleynolds  hustled  or  shoved  about  in  a  vi«> 
lent  manner?     Was  the  pistol  taken  from  Dr.  K.  before  vou  wont  to 

the  iiiavor  ? 

«■ 

Ans. — Before. 

Ques, — You  say  you  did  not  sec  any  other  of  the  gentlemen  besides 
Dr.  lleynolds? 
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M. — ^I  saw  no  other. 

Wf.— -After  your  return,  were  the  people  much  inflamed;  were  you 
rehensiTO  of  yiolence  from  Dr.  Reynolds  or  from  the  congregation? 
!iu. — ^I  believe  the  danger  was  mutual. 

Wt. — ^I  believe  so  too. — Did  you  see  Dr.  Reynolds  beaten  and 
mu  down  ? 

Lm. — I  did  not  see  him  thrown  down,  though  I  am  sure  he  was 
n. 

^Net. — ^During  all  this  commotion  did  you  see  any  of  the  other  gen- 
ien? 

Am. — ^I  saw  Mr.  Moore  shortly  after  I  came  up  from  the  Mayor's 
ee. 

Quu. — ^What  was  Mr.  Moore  doing  at  that  time? 
An», — Nothing. 

Qw9. — Did  you  enter  into  conversation  with  him? 
Aa9, — A  slight  one^ 

Q\U9. — What  was  his  behaviour:  did  he  seem  very  boisterous? 
An», — He  seemed  disposed  to  leave  the  place  in  a  quiet  manner. 
Quei. — Then  during  all  the  time  you  did  not  see  Mr.  Moore  engaged 
any  riotous  act? 

Am, — ^No:  I  did  not  see  Mr.  Duane  or  Mr.  Cuming  that  day  until 
saw  them  at  the  Mayor's  office. 

Qw9, — You  say  in  the  former  part  of  your  testimony,  that  the  me- 
witl  was  for  the  repeal  of  the  Alien  and  Sedition  bill? 
Ant, — I  understand  it  so. 

Mr.  Hopkinson.     You  say  the  congregation  generally  considered  it 
an  insult :  did  any  one  jostle  or  insult  him? 
Ant, — Not  at  that  period. 

Mr.  Dallas.     I  understood  you  to  say  several  persons  disapproved 
it 

Ant, — Yes,  several. 
JiUEs  Gallagher,  jr.,  sworn. 

Connsel.  Relate  what  you  know  of  the  matter  before  the  court. 
An$. — When  entering  the  south  door  of  the  church  of  St.  Mary's, 
the  Sunday  before  last,  I  observed  an  advertisement  calling  on  all 
I  Datives  of  Ireland  to  remain,  &c.,  to  affix  their  names  to  a  memo- 
I  against  the  Alien  and  Sedition  bills.  I  am  positive  both  were 
Ationed,  (being  showed  one,  he  said  it  was  not  the  same);  I  tore  it 
rn,  when  I  was  accosted  by  a  person  who,  while  in  the  mayor's  office, 
ed  himself  James  Cuming,*  asked  me  how  I  dare  tear  that  paper 
m :  called  me  an  impertinent  scoundrel.  It  was  posted,  not  on  the 
r,  but  on  the  wall  beside  the  door. 
.Tie  Court.     What  was  the  observation  ? 

ins. — Cuming  said  I  was  an  impertinent  scoundrel  for  tearing  it 
n.  I  told  him  that  no  Jacobin  paper  had  a  right  to  a  place  on  the 
Is  of  that  church.  He  was  immediately  after  joined  by  several 
era. 

•This  assertion  was  a  palpable  mistake;  when  the  evidence  was  taken  at  the  mayor's, 
of  the  ficrsons  under  examination  called  Mr.  Cuming, /amM;  upon  which  Mr.  Cuming 
to  tell  the  mayor  that  his  name  was  not  James,  but  Samuelj  when  he  was  ordered 
;  silent  in  a  very  rude  manner.'' — Ibid, 
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Ques. — "Was  Mr.  Moore,  Mr.  Duane,  or  Dr.  Reynolds  among  them! 
A718. — No :  I  did  not  see  them ;  I  saw  Mr.  Duane  for  the  first  time 
that  day  at  the  mayor's  office.     The  persons  that  were  there  perhaps 
belonged  to  the  church;  they  gave  me  much  abuse,  and  threatened  me 
for  insulting  their  nation;  they  did  not  mention  what  nation;  but  said 
if  it  was  not  the  Sabbath  they  would  punish  me  for  insulting  their  na- 
tion.    The  advertisement  was  soon  afterwards  replaced  by  Cuming,  and 
appeared  to  be  the  same.     I  then  walked  down  to  the  corner  of  the 
church,  and  met  Mr.  John  Taggart,  and  told  him  of  these  things ;  he 
told  me  it  was  very  improper  conduct,  and  he  tore  down  the  second  bill 
I  then  went  into  the  church  and  informed  the  Rev.  Mr.  Neale  of  vhat 
had  passed ;  I  begged  him  to  endeavour  to  prevent  it,  for  if  a  meeting 
took  place  in  that  yard,  there  certainly  would  be  rioting,  and  perhaps 
bloodshed.     He  said  he  did  not  know  how  to  act — that  he  had  two  of 
those  bills  before  that  had  been  torn  down  by  the  clerk-^that  if  he  had 
known  it  when  he  was  in  the  pulpit,  ho  could  certainly  have  forbid  it- 
after  some  reflection,  he  desired  me  to  go  and  inform  some  of  the  inflih 
ential  members  of  the  church  of  it,  in  his  name,  and  prevent  it.  I  then 
went  to  my  father's  pew,  who  asked  my  reason  for  it,  and  I  told  him;  he  de- 
sired me  to  take  some  men  out  of  the  church  and  turn  them  out ;  I  toldhim 
I  had  been  out  of  the  church  and  saw  no  persons  there.     He  is  one  of 
the  trustees  of  the  church ;  I  waited  till  service  was  over,  and  I  went 
out  at  the  west  door,  and  saw  a  number  of  persons  with  papers  at  Mr. 
Burns*  tomb ;  but  they  were  quiet:  I  then  went  to  the  tombstone  of  my 
mother  to  prevent  any  riot  taking  place  there;  then  I  went  down  the 
alley  at  the  south  side  of  the  church,  and  I  saw  a  crowd  at  the  south- 
cast  corner ;  when  I  got  near  it,  I  heard  a  person  declaring  he  would 
not  be  forced  or  pushed  out  of  the  yard,  and  the  cry  of  "turn  him  out;" 
I  got  into  the  crowd,  when  I  saw  I)r.  R.  keeping  four  or  five  persons  at 
bay ;  I  went  forward  in  order  to  turn  Dr.  Reynolds  out  of  the  church 
yard,  as  I  felt  myself  hurt  by  the  injury  and  insult  done  to  my  religion, 
making  that  a  place  for  political  meetings ;  and  more  so  because  1  did 
not  observe  a  single  Catholic  among  them.  Before  I  had  time  to  catch 
hold  of  Dr.  II.,  he  presented  a  pistol  to  my  breast,  and  to  the  best  of 
my  recollection,  I  was  coming  up  to  him  ;   I  had  my  hands  raiseil  with 
a  view  to  put  him  out ;  he  declared  he  would  shoot  any  man  that  would 
lay  hold  of  him ;  I  struck  at  him,  he  wheeled,  I  don't  know  whether  I 
struck  him  or  no,  and  the  pistol  hand  fell  by  his  groin,  when   Mr. 
Lewis  Ryan  took  hold  of  him,  threw  him  down,  and  took  the  pistol  from 
him;  I  kicked  him  twice  or  three  times  while  ho  was  down:   I  Jo  not 
know  whether  he  took  the  pistol  out  of  his  pocket  or  not.    I  then  went 
to  the  mayor,  in  order  to  have  him  apprehended.    He  was  not  at  home; 
I  returned,  but  did  not  see  Dr.  11.  till  he  came  out  of  Dr.  Shippcn's 
with  the  constable. 

3Ir.  Dallas,  Did  you  sec  Mr.  Cuming,  Mr.  Duane  or  Mr.  Moore  at 
this  time?  And  did  any  of  them  manifest  a  riotous  disposition? 

Alls.  I  saw  Mr.  Moore  at  the  time  he  was  ordered  to  go  out  of  the 
cliurcli-yar<l.  lie  said  he  would  go  with  pleasure,  lie  answered  the 
same  when  he  was  ordered  to  go  to  the  mayor's.  I  did  not  soe  Mr. 
Duane  at  all,  there;  nor  did  I  see  !Mr.  Moore  behave  in  a  riotous  man- 
ner, or  exceptionable  at  all.     There  was  not  a  word  of  conversaiion 
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ktveen  me  and  Dr.  R.  till  at  the  cross-examination  at  the  major's. 
[  did  not  see  them  together — Dr.  R.  was  very  active.  Mr.  Taggart 
m  close  by  during  the  transactions. 

Que$.  Do  yon  recollect  whether  the  notices  were  the  same  as  that 
m  shown  you? 

Aim.  I  believe  this  to  be  in  the  same  hand-writing. 

Que9.  Mr.  Gallagher,  you  seem  to  have  just  ideas  of  your  religion; 
lish  to  know  something  of  your  politics:  when  you  called  the  memo- 
ial  a  Jacobin  paper,  and  the  meeting  of  four  persons  to  receive  sub- 
ariptions  to  it,  a  Jacobin  meeting  ?  do  you  call  petitioning  for  a 
edress  of  grievances  Jacobinism? 

Ans.  It  was  indifferent  to  me  what  were  the  contents  of  the  paper; 
thad  no  business  there. 

Bev.  Leonard  Neale  sworn:  .On  Sunday  before  last,  the  9th  of  this 
wnth,  I  repaired  to  the  church  to  preach,  agreeable  to  my  practice; 
ifter  the  commencement  of  divine  service,  when  I  got  into  the  sacristy,* 
[  met  with  two  notes  or  advertisements,  on  the  table,  which  the  clerk 
dd  me  he  had  pulled  down,  in  conformity  to  an  order  I  had  given  him 
ttftcting  all  publications,  whatever,  unless  they  were  authorized  by 
le.  I  immediately  prepared  myself  and  went  to  the  pulpit.  Having 
iiished  my  sermon,  I  returned  to  the  sacristy,  where,  after  taking  off 
17  surplice,  I  was  accosted  by  Mr.  James  Gallagher,  Jr.,  who  stated 
iQ  Be  that  advertisements  had  been  fixed  upon  the  church  wall,  and  at 
Eierent  places  about  the  church,  and  that  he  was  apprehensive,  from 
hd  way  they  were  put  up,  guarded  or  protected  by  the  people  that  put 
kem  up,  there  might  be  some  disturbance.  I  considered  myself  applied 
)0,  m  my  official  character,  both  as  superior  of  the  church,  and  presi- 
loit  of  the  board  of  trustees.  I  replied,  I  had  two  of  the  notices,  that 
lie  clerk  had  pulled  down ;  that  I  deemed  the  affixing  those  notices  on 
lie  church  as  an  insult  to  me  and  the  board  of  trustees  who  had  the 
are  of  the  church;  because,  according  to  the  usage  of  the  church,  no 
lodce  or  advertisement  should  be  put  up  without  my  positive  consent. 
ieing  at  a  loss  how  to  proceed  immediately,  and  not  being  able  to 

Ck  to  the  trustees,  upon  a  short  recollection,  I  desired  Mr.  Galla- 
to  go  to  some  of  the  principal  gentlemen  of  the  congregation,  and 
iform  them  from  me,  as  worship  was  going  on  and  I  could  not  speak 
)  them,  that  those  advertisements  were  fixed  up  without  my  approba- 
ioo,  and  that  any  meeting  whatever,  after  the  church  was  over,  I 
eemed  to  be  perfectly  wrong,  and  I  should  never  suffer  it ;  and  if  I 
ad  known  of  it  before  sermon,  I  should  have  forbid  it  from  the  pulpit.f 
requested  some  of  the  leading  members  of  the  congregation  to  step 
onrard  immediately  after  service  into  the  yard,  and  by  their  influence 
Rerent  any  disturbance  or  meeting  whatever;  after  which  I  took  my 
iloak  and  went  round  the  church  outside.     My  object  was  to  see  if 

*  *The  sacristy  is  the  mom  in  which  the  priests  put  on  their  surplices  and  vestments.  The 
Mne  as  tbe  vestry  in  the  Lutheran  churches."  Ibid. 

t'*This  Reverend  gentleman's  evidence  is  another  instance  of  the  caution  necessary 
i  ot»erve<l  by  witnesses  and  jurors;  it  appears  that  he  said  if  he  had  known  of  the 
Mnided  meeting  before  sermon,  he  should  have  noticed  it  from  the  pulpit,  but  in  the  first 
tttofthc  evidence  it  appears  he  did  know  of  it,  for  he  had  the  two  bills  lorn  down  by  the 
farit,  before  he  went  into  the  pulpit"  Ibid. 
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there  irere  any  more  papers  affixed  on  the  church ;  and,  if  possible,  to 
meet  with  the  gentlemen  who  put  them  up,  and  request  them  to  retire 
from  the  place.  I  saw  none  of  them,  or  anybody  else.  I  then  returned 
and  went  home;  expecting  they  had  dropped  their  design  of  having  t 
meeting  in  the  church  yard.  There  were  no  persons  in  the  church 
yard  when  I  came  out  of  the  church.  I  saw  neither  men  nor  any  paper. 
Divine  service  was  not  over,  as  they  staid  at  the  altar.  Divine  worship 
was  not  at  all  disturbed,  except  by  the  young  man  going  out  at  my  re- 
quest,  and  entirely  at  my  direction. 

Rev.  Mr.  Carr  sworn :  Respecting  the  transaction  which  took  place, 
I  know  nothing — I  have  no  knowledge  whatever. 

Quc8.  Mr.  Carr,  before  the  meeting  in  the  church  yard,  were  yon 
ever  applied  to  for  permission  ? 

Ans.  !No ;  I  had  no  knowledge  of  it,  or  consultation,  nor  any  hint  of 
such  a  transaction  taking  place. 

Qii€8.  You  superintended  a  church  in  Ireland,  did  you  not?  was  it, 
or  not,  customary  in  Ireland,  after  the  congregation  wero  out  of  church, 
to  attend  to  any  particular  public  business? 

Arts.  I  have  known  it  many  times;  it  is  frequent  in  the  country, 
I  knew  it  once  occur  in  Dublin :  meetings  of  this  kind  are  appointed 
frequently  in  Ireland,  after  retiring  from  church.  Papers  are  freciuentlj 
brought  for  the  people  to  sign,  and  it  was  never  considered  any  profa- 
nation of  the  church,  or  insult  to  the  congregation ;  otherwise  it  would 
not  be  allowed.  One  instrument  in  particular  was  called  the  Catholic 
Declaration,  intended  to  obtain  a  repeal  of  some  severities  on  the 
Catholics. 

On  another  occasion,  it  was  done  respecting  the  Militia  law. 

Quc8,  Did  you  ever  know  anything  of  the  kind  except  where  it  par- 
ticularly respected  Catholics? 

Ans.  No,  I  believe  not,  though  the  militia  law  was  very  much,  and 
very  generally  disliked.  Whenever  those  things  are  done,  they  are 
done  by  the  pastors;   they  are  always  consulted  on  it. 

Quc8,  Is  it  not  usual  to  post  up  notices  or  advertisements  on  the 
church  gates  in  Ireland? 

Ans.  In  the  capital  it  is  not  common,  but  in  the  country  it  is  veiy 
common.  But  matters  of  great  public  importance  are  generally  given 
from  the  pulpit. 

Lewis  Ryan  sworn. — Going  to  church  on  the  Sunday  before  last, 
at  a  little  past  10  o'clock,  I  made  no  stop  at  the  church  door,  but  went 
right  in,  as  I  supposed  myself  to  be  rather  late.  The  first  thing  during 
service  which  took  my  attention,  was  James  Gallagher,  Jr.,  coming  up 
from  the  sacristy,  and  going  into  the  pew  of  Mr.  George  Meade,  and 
whispering  to  him,  and  to  some  others,  which  occasioned  me  to  take 
notice  of  his  coming  from  that  door  in  the  time  of  devotion,  and  vhi*- 
pering:  this  took  my  attention,  because  if  anything  was  wanting,  it  ^a^ 
the  business  of  the  clerk  to  communicate  it.  That  made  me  look  round, 
as  I  expected  some  disturbance  was  going  forward,  but  I  saw  none  at 
that  time.  Going  out  from  the  church,  between  the  sacristy  door  and 
the  gate,  there  seemed  a  crowd :  the  first  j)erson  I  observed  in  the 
crowd,  much  agitated  with  the  business,  was  old  Mr.  Conroy:  seeing 
the  old  gentleman  so  much  concerned  in  the  business,  occasioned  me  to 
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iapf  knowing  him  to  be  always  a  regular,  orderly  man,  and  a  man 
horn  I  knew  to  belong  to  the  church.  In  stopping  to  look  at  what  was 
ling  forward  in  the  crowd,  I  saw  a  gentleman  dressed  in  black  clothes, 
ttt  appeared  strangely  to  me.  Mr.  Conroy  was  wanting  him  to  go 
It  of  the  yard.  I  <Ud  not  know  who  it  was,  but  I  found  in  the  mayor's 
Eee  that  it  was  Dr.  Reynolds,  the  person  I  took  the  pistol  from  after- 
uds.  I  did  not  distinctly  hear  the  conyersation  that  was  going  for- 
■rd.  I  went  near,  when  Thaddy  McCamey  came  up  to  this  gentle- 
lan  who  was  thus  engaged,  telling  him  he  was  a  gentleman,  and  he 
iflhed  him  to  go  away  peaceably;  at  this  time  James  Gallagher,  Jr., 
kepped  forward;  he  held  up  one  or  both  hands;  he  appeared  to  me  to 
^  him  a  push,  not  that  I  supposed  he  received  any  injury,  but  only 
« though  he  wished  him  to  go.  At  this  time  the  gentleman  stepped  a 
ittle  back  and  put  his  ri^ht  hand  into  his  pocket;  it  appeared  to  me 
Int  this  was  after  he  receiyed  the  push — this  is,  to  the  best  of  my  know- 
edge.  He  then  pulled  out  a  pistol  and  presented  it  towards  the  body 
if  J.  Gallagher,  «fr.,  which  part  of  the  body  he  could  not  expressly  say. 
[■apposed  the  person  who  pulled  out  the  pistol  to  be  insulting  the  con- 
nection by  some  means  or  other,  but  I  did  not  know  how.  I  was  very 
loirous  to  prevent  any  damage  being  done  to  any  person  coming  out 
if  the  church.  I  felt  very  much  alarmed  at  the  sight  of  fire-arms,  and 
[  did  not  know  how  to  act  in  the  business,  for  it  was  di£Scult  to  engage 
fidi  a  man  having  fire-arms.  This  gentleman  then  stepped  a  little 
Mekwards,  his  right  side  coming  towards  me;  but  in  the  motion,  the 
mnt  of  the  pistol  appeared  to  fall  as  low  as  the  groin  or  thigh  of  J. 
jiUagher,  Jr.  I  made  a  grasp  at  the  pistol,  and  got  hold  of  it  by  the 
itrrel;  I  found  I  had  not  a  safe  hold,  and  I  feared  my  fingers  were  over 
he  muzzle,  and  it  instantly  struck  me,  if  the  pistol  should  go  off,  I 
hould  undoubtedly  lose  some  of  my  fingers.  The  gentleman  who  had 
be  pistol  turned  towards  me  when  I  laid  hold  of  it.  I  did  not  study 
he  preservation  of  Mr.  Gallagher,  Jr.,  after  that:  I  thought  then  I 
oght  to  stand  on  my  own  defence,  and  that  I  was  in  a  dangerous  situa- 
ion,  as  the  man  appeared  to  be  in  a  violent  passion.  Having  firm  hold 
f  the  pistol  with  my  right  hand,  with  my  left  I  took  him  round  his 
ody,  to  keep  the  point  of  the  pistol  from  my  body.  I  then  got  him 
II  my  left  hip  to  give  him  a  fall  as  much  as  possible,  with  my  foot  be- 
ne aim.  I  then  brought  him  right  over  with  a  fall  on  the  bricks.  At 
lis  time  I  did  not  know  who  I  was  in  grip  with.  I  did  not  strike  Dr. 
«jnolds,  nor  he  me,  to  the  best  of  my  knowledge ;  but  he  held  the  pistol 
ist  till  he  was  down;  by  the  fall  I  seemed  to  renew  my  hold  of  the 
iskol,  and  got  my  hand  towards  the  lock.  I  then  put  my  left  hand  to 
Biist  my  right,  and  twisted  it  from  him  as  he  was  lying;  I  was  much 
pt^ted;  when  I  was  got  out  of  the  crowd  a  little,  I  held  up  the  pistol, 
nd  snapped  it  to  prevent  any  injury  with  it,  because  I  did  not  know 
It  it  might  be  taken  from  me  and  injury  done  with  it.  The  pistol  did 
lOt  go  off. 

QueM.  Was  the  pistol  cocked  ? 

An9.    I  really   cannot  say   whether  it  was  cocked  or  whether  I 
oekedit. 

Que9.  Did  any  priming  fall  out  of  the  pan  ? 

Am.  I  cannot  say  whether  or  not.     I  kept  the  pistol  after  I  had 
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snapped  It ;  went  to  some  people  whom  I  knew ;  they  asked  me  if  tbi 
pistol  was  loaded.     Seeing  no  ramrod  I  could  not  inform  them:  worn 
one  present  took  the  pistol  and  unscrewed  the  barrel;  as  I  found  ai,^ 
wadding,  I  did  not  suppose  it  was  charged,  not  beine  in  the  practice  flT 
using  such  instruments.  I  put  it  into  my  pocket,  and  asked  T.  R.  Ryu  ^ 
to  go  home  with  me,  and  I  again  snapped  the  pistol  in  the  fire-place 
behind  the  log  to  see  what  fire  the  flint  would  give.     It  did  not  go  olL 
I  again  unscrewed  the  barrel  and  found  a  ball  in  it,  and  in  the  breech, 
I  think  they  called  it,  some  powder,  the  quantity  I  can't  say.   I  did  not 
know  of  the  constable  being  after  that  gentleman,  but  I  was  told  it  wai 
Dr.  Reynolds  I  took  the  pistol  from :  my  apprentice  boy  told  me  thit 
the  constable  was  after  the  gentleman,  and  soon  after  J.  Gallagher,  Jr., 
came  to  me  and  told  me  I  must  take  the  pistol  to  the  mayor.    I  went, 
but  I  knew  nothing  at  all  of  the  memorial  or  the  proceedings  until 
after  the  scuffle:  I  did  not  know  that  gentleman  was  Dr.  Reynolds  till 
I  was  told  in  the  mayor's  house.     I  did  not  know  what  passed  respect- 
ing any  proceedings  before  I  went  up :  I  only  came  forward  with  a  wish 
to  be  peaceable,  and  on  that  account  I  laid  hold  of  the  pistol.    When 
Mr.  Gallagher  pushed  the  gentleman,  he  appeared  to  me  to  wish  him 
to  go. 

Ques.  Did  you  hear  the  cry  of  ^^turn  him  out^^  before  Dr.  Eey- 
nolds  drew  the  pistol? 

An%.  I  do  not  recollect  what  words  passed ;  I  was  apprehensive  of 
bad  consequences,  and  thought  of  nothing  else. 

QMe%.  Did  Dr.  Reynolds  make  use  of  any  words  at  the  time  he  took 
out  the  pistol  ? 

An%,  I  cannot  say — for  there  was  talk,  but  I  do  not  know  by  vhom 
— only  Carney  telling  him  he  was  a  gentleman,  and  wishing  him  to  ga 

Q\ie%,  Did  you,  at  any  time  that  day,  see  Mr.  Moore,  Mr.  Duane  or 
Mr.  Cuming? 

An%.  No;  until  I  saw  them  at  the  mayor's.  I  should  not  have  knovii 
Dr.  R.  again. 

Mr.  J.  Taggart  sworn:  Going  to  church,  on  Sunday  week,  I  vent 
pretty  late;  I  met  young  Mr.  Gallagher  at  the  gate;  ho  told  me  of  the 
papers  put  up  on  the  walls,  and  that  he  had  torn  one  down,  but  that 
afterwards  the  same  persons  had  put  up  another,  and  they  threatened 
him  with  abusive  language,  for  taking  it  down.  I  was  not  present  at 
the  time ;  I  only  heard  it  from  him.  I  then  went  and  pulled  down  the 
paper,  but  I  took  very  little  notice  of  the  persons  who  were  standing 
there,  but  understood  they  were  the  persons  who  put  up  the  paper;  one 
of  them  expostulated  with  me,  and  said  there  was  no  harm  in  the  mat- 
ter. I  said  I  thought  it  was  a  very  improper  place.  I  saw  no  violence 
done,  nor  did  I  receive  any  abuse  whatever.  I  did  not  read  the  paper 
I  pulled  down,  but  tore  it  in  bits. 

Que%,  You  were  informed  that  it  was  a  paper  against  the  ahcn  and 
sedition  bills,  by  Mr.  G.     Did  you  call  it  a  Jacobin  paper? 

An9.  No ;  I  thought  it  was  an  improper  place,  and  I  did  not  look  at 
the  notice. 

Qu€%.  No  insult  or  violence  was  offered  you? 

An%»  No.  After  taking  this  paper  down,  I  went  into  the  church;  I 
took  care  to  be  out  pretty  early  to  see  if  there  were  any  more  notices. 
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fa  iras  in  consequence  of  young  Mr.  Gallagher  coming  to  my  pew, 
Bwhispering  that  it  was  Mr.  Ncale's  desire  that  this  measure  should 
veTented  in  a  moderate  way  by  the  people  of  influence.  I  came  out 
njj  as  I  said,  to  prevent  it  in  an  easy  way  as  possible.  When  I 
me  out  of  the  church,  I  found  two  men,  one  with  a  paper,  pen  and 
if  standing  at  the  east  corner  door.  Mr.  Moore  was  not  one  of  them. 
iMe  two  men  used  a  great  deal  of  persuasion,  when  I  told  them  I 
»  their  friend,  and  they  would  see  it.  I  desired  they  would  go  away, 
r  it  was  a  matter  made  up,  that  they  should  receive  not  one  signature 
ere.  I  took  the  paper,  and  told  them  if  it  was  for  my  brother  1  would 
il  suffer  it,  but  would  persuade  them  to  go  away,  for  no  paper  should 
sput  up  there.  I  made  a  little  push  at  them.  There  was  no  riot  nor 
dence  committed  by  them.  They  said  they  would  not  insult  any  per- 
m.  I  told  them  that  they  were  insulting  me,  in  the  first  place,  and 
exty  the  whole  congregation.  They  then  went  away  without  opposi- 
km;  when  I  got  these  two  men  to  the  upper  gate,  I  looked  to  the 
nrer  gate,  and  saw  some  person  falling.  I  did  not  know  any  of  the 
•rty.  I  afterwards  saw  Dr.  Reynolds  down.  When  he  got  up,  I  took 
im  by  the  hand ;  I  did  not  know  then  that  he  had  had  a  pistol.  I  led 
im  by  the  hand  to  the  street.  After  I  had  returned,  some  one  told 
le  that  Dr.  R.  had  presented  a  pistol  at  some  person's  breast,  by  which 
¥18  much  irritated.  I  then  said  it  was  high  time  to  take  them  to  the 
layor. 

Ques.  How  did  Mr.  Moore  act  ?     Did  you  see  him  ? 

Am,  Yes.  He  said  that  if  it  was  disagreeable  to  the  congregation, 
e  would  desist,  which  he  did;  and  that  he  did  not  mean  to  insult  the 
mgregation,  and  he  would  go  with  us  to  the  mayor's;  he  did  so;  the 
layer  was  not  at  home,  and  he  went  with  us  to  Mr.  Jennings'.  Mr. 
[core's  behaviour  was  very  gentleman-like  and  civil.  This  is  all  I 
sow  of  the  affair. 

The  Court  adjourned  till  half-past  three;  when  the  Court  again  met, 
id  proceeded  to  hear  evidence  on  the  part  of  the  defendants,  when 
J.  Dunkin  rose  and  addressed  the  jury  to  the  following  effect. 

ESnXEXEN  OF  THE  JuRY  : 

As  junior  counsel  on  the  part  of  the  defendants,  who  are  said  to  have  com- 
itted  an  assault  and  riot,  and  on  the, part  of  James  Reynolds  said  to  have 
nmilted  an  assault  with  intent  to  murder  James  Gallagher,  at  the  same  time 
d  place,  I  rise  to  address  you. 

The  business,  as  it  has  been  brought  before  you  on  the  part  of  the  prosecu- 
10,  requires  no  particular  exertion  on  my  part,  nor  is  it  necessary  for  me  to 
ke  up  much  of  your  time  with  exculpatory  evidence,  when  the  evidence 
fen  already  on  the  part  of  the  prosecution  has  gone  so  exclusively  in 
loor  of  the  defendants.  As  counsel  in  this  cause,  it  is  nevertheless  fit  that 
•hould  lay  the  whole  matter  before  you,  in  order  that  you  may  see  upon 
hat  frivolous  grounds  such  serious  charges  have  been  laid  against  these  gen- 
fimen. 

On  Friday,  the  7th  of  February,  a  motion  was  made  in  the  House  of  Re- 
icfentatives  of  the  United  States,  that  the  several  petitions  which  were  pre- 
nled,  praying  for  a  repeal  of  the  Alien  Bill,  should  be  made  the  special  order 
'the  day  for  the  Monday  following,  the  lOth  instant,  when  the  subject  was 
undergo  a  diseusaion  in  that  House.     On  the  evening  of  Friday,  the  7th,  a 
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number  of  Irish  aliens  met  together,  as  men  who  felt  themselves,  and  still  fed 
themselves  particularly  interested — a  number  of  their  friends  equally  averM  to 
the  Alien  Bill  assembled  with  them — in  order  to  form  a  petition  to  be  presented 
to  the  House  of  Representatives  on  the  following  Monday. 

The  memorial  I  shall  take  the  liberty  of  offering  to  the  consideration  of  the 
Court  and  Jury;  and  it  will  be  found  that  it  is  barely  a  memorial  to  CoDgress, 
couched  in  language  the  most  respectful,  manly,  and  decent,  praying  not  the 
repeal  of  two  laws,  as  had  been  alleged,  but  of  one  law  by  which  the  memorialist! 
were  aggrieved. 

[Mr,  Dunkin  had  proceeded  in  reading  the  memorial  from  the  printed  copj, 
a  considerable  way,  when  the  counsel  for  the  prosecution  appealed  to  the 
Court,  whether  it  was  necessary  or  proper  to  read  the  memorial,  as  it  made 
no  part  of  the  matter  at  issue.3 

Mr.  Dallas.  We  claim  no  indulgence  from  the  Court  in  this  case ;  we  stand 
so  high  on  the  ground  of  law  and  of  justice,  that  we  need  none ;  this  paper  has 
been  called  a  Jacobinical  paper,  and  unquestionably  the  intentions  of  the  de- 
fendants are  to  be  found  in  that  paper.  But  the  prosecution  is  against  its 
being  read.  There  may  be  prudence  in  that  desire;  because  it  would  not 
only  manifest  the  innocence  of  the  defendants,  but  it  would  do  them  honoor. 
We  will  not  then  press  the  reading  of  it,  because  we  do  not  stand  in  need 
even  of  that.  The  Court  and  Jury  will  nevertheless  keep  the  circumstances 
of  this  memorial  in  mind ;  and  if  there  should  any  matter  arise  ex  postfado 
which  the  defendants  never  could  have  contemplated,  and  which  the  presenta- 
tion of  such  a  petition  should  not  have  given  rise  to,  that  matter  will  be  doly 
weighed ;  if  in  this  peaceable  and  constitutional  act  of  seeking  subscriptions, 
they  shall  be  found  to  have  been  wantonly  attacked,  then  the  jury  will  deter- 
mine whether  the  defendants  are  not  actually  the  injured  parties.  I  will  even 
anticipate  an  answer  that  may  be  made,  that  the  ground  was  sacred,  that  it 
was  private  property;  but  while  I  allow  this  is  true,  I  deny  any  act  contrary 
to  law  or  propriety ;  I  insist  that  the  act  of  seeking  subscriptions  was  a  consti- 
tutional act,  and  that  tliere  was  no  irregularity  or  breach  of  the  peace  in  the 
whole  proceedings  of  the  defendants,  nor  any  step  taken  by  them  severally 
which  was  not  justified  by  the  circumstances  of  the  case.  I  am,  therefore, 
willing  that  the  reading  of  the  memorial  may  be  dispensed  with. 

The  Court.  Here  is  a  charge  of  a  riot,  and  there  is  evidence  of  actnal 
violence;  now  whether  tliat  violence  has  arisen  out  of  the  time  and  p^oir 
chosen  to  collect  subscriptions,  is  a  matter  for  consideration.  Suppose 
the  paper  legitimate  in  all  its  parts,  but  if  it  is  carried  in  an  illegitimate 
manner,  and  a  riot  and  trespass  ensue,  it  matters  very  little  what  the 
contents  of  the  paper  may  be. 

Mr.  Dallas.  I  wish  the  Court  to  advert  to  the  law  as  laid  down  in  HaV' 
kitis.  If  several  persons  innocently  meet,  and  there  is  nothing  in  the  manner 
or  purpose  of  their  meeting  improper,  and  they  are  attacked,  an  affray  ensoe?. 
and  in  their  own  defence  they  become  parties  in  the  affray,  they  who  are 
attacked  are  surely  innocent  of  the  affray.  Again:  If  a  tumult  arise  after  an 
innocent  meeting,  and  only  a  part  of  those  who  met  innocently  are  engagoJ 
in  it,  surely  those  who  are  not  even  on  the  defensive  in  the  affray  cannot b^ 
considered  as  parties  in  it;  and  the  law  being  that  three  or  more  persons  irc 
necessary  to  constitute  a  riot,  it  clearly  appears  from  the  evidence  alrejily 
given  that  the  intention  of  the  defendants  was  not  only  innocent  but  laadablfi 
and  that  even  if  it  were  neither,  there  were  not  a  number  sufHcient  to  consti- 
tute a  riot  concerned  in  the  acts  that  took  place. 

Mr.  Dunkin  then  proceeded,  I  shall  dispense  with  the  reading  of  this 
respectable  memorial,  and  shall  confine  myself  to  tlie  facts  connected  with  it* 
which  were  made  the  pretext  for  the  present  prosecution.     On  Friday  even* 
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f,  at  a  meeting  of  gentlemen,  some  interested  by  principle,  and  others  coming 
immediately  under  the  description  of  aliens,  met,  formed  the  memorial  in 
Mtion,  and  the  defendants  were  appointed  as  part  of  a  committee  to  obtain 
[oatares.  A  considerable  number  of  names  had  been  subscribed  on  Saturday, 
t  the  time  being  limited,  made  it  necessary  for  that  committee  to  make  un- 
nal  exertions  to  obtain  a  competent  number.  It  was  mentioned  to  them  at 
!  time,  that  it  would  not  be  disagreeable  to  the  worshippers  at  the  church 
St.  Mary  for  them  to  obtain  signatures  there,  for  that  three-fourths  of  the 
ople  who  visit  that  church,  came  under  the  penalties  created  concerning 
ens.  In  consequence,  these  gentlemen  repaired  to  the  yard  of  that  church 
I  the  Sunday  following,  where  they  actually  did  obtain  several  subscribers. 
\  this  time,  some  young  men,  owing  to  the  impetuosity  of  their  disposition, 
'the  violence  of  party  politics,  rushed  upon  Dr.  Reynolds,  and  used  him  as 
li  been  related  this  morning  in  the  evidence  of  the  prosecution.  In  this 
tnation,  if  Dr.  Reynolds  had  actuall}'  shot  those  persons,  he  would  have  been 
istifiable  in  the  eye  of  the  law ;  but  he  did  not  go  to  those  extremes  in  which 
e  would  have  been  warranted. 

It  is  well  known  that  a  party  spirit  has  very  much  prevailed  in  this  city, 
ad  it  is  as  well  known  that  Dr.  Reynolds  has  been  particularly  pointed  at 
J  the  party  to  whom  he  is  opposed.  He  has  not  even  had  quiet  in  his  own 
lOQie,  and  has  been  exposed  to  particular  hazard.  *  Political  or  personal  ani- 
Bosity  has  proceeded  so  far  against  liim,  as  to  menace  his  life  in  a  manner 
liat  cannot  be  too  strongly  deprecated.  In  this  city  that  gentleman  has  been 
luattened  to  be  assassinated. 

The  intention  has  been  solemnly  communicated  to  him  from  an  authority 
ot  to  be  questioned,  from  a  gentlemau  who  holds  a  situation  of  honour,  a 
KBber  of  the  Congress  of  the  United  States.  In  this  situation.  Dr.  Reynolds 
lid  not  lose  sight  of  prudence;  he  asked  advice  how  he  ought  to  act  in  such 
lingular  case,  and  he  was  advised  to  arm  himself;  he  said  he  would  arm 
ODself  with  a  pistol ;  but  the  gentleman  told  him  that  a  pistol  was  an  uncer- 
lin  defence,  it  was  liable  to  so  many  accidents ;  a  dirk  was  a  more  secure 
reapon  of  defence;  Dr.  Reynolds,  however,  contented  himself  with  carrying 
pistol.  And  in  this  he  was  justified  by  every  law,  human  and  divine.  As 
>  the  other  three  defendants,  I  have  heard  nothing  that  can  possibly  impeach 
ilher  their  conduct  or  their  respectability.  The  moment  that  they  found  it 
^  a  measure  in  the  least  disagreeable  to  the  congregation,  they  retired,  and 
eased  even  to  take  subscriptions  there.  In  this  respect,  their  conduct  bears  a 
try  remarkable  contrast  to  those  who  opposed  them.  On  their  parts,  there 
tre  forbearance  and  decorum.  On  the  others,  violence  and  blows.  We  shall 
)V  call  evidence  to  substantiate  the  facts  we  have  alleged. 

The  lion.  Matthew  Clay  sworn : 

Que9.  Please  to  inform  this  Court  and  the  jury  whether  you  undor- 
ood  Dr.  Reynolds  was  to  be  assassinated,  and  when? 
Ans.  I  was  asked  by  a  gentleman  if  I  knew  Dr.  11.  I  told  him  I  did. 
!e  asked  me  when  I  expected  I  should  see  him— or  whether  I  should 
e  him  shortly.  I  said  soon.  I  asked  him  why?  His  answer  was,  tell 
y.  Reynolds  to  be  upon  his  guard;  there  is  a  plot  to  assassinate  him. 
did  communicate  this  to  Dr.  11. — I  told  him  of  it  tho  same  day,  in  the 
!temoon.  Dr.  R.  then  asked  me  what  he  should  do.  I  told  him,  if  it 
ms  me,  I  should  prepare  to  defend  myself  against  any  assault. 

Ques.  Did  you  mean  or  express  any  mode  of  defence? 

Ans.  Ho  asked  me  whether  I  thought  a  pistol  was  a  good  mode  of 
efence?    I  answered  I  did  not;  he  might  defend  himself  in  a  better 
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manner ;  for,  that  a  pistol  might  miss  fire;  I  woidd  do  it  Bome  way  to 
answer  a  better  purpose. 

Mr.  ffopkinson.  Having  told  him  you  thought  that  was  not  a  sure 
defence,  did  you  tell  him  what  was? 

Arts.  I  told  him  what  I  thought  a  more  proper  way;  I  told  him  I 
would  take  a  dirky  which,  if  a  man  was  to  attempt  to  assassinate  me,  I 
thought  a  safer  mode  of  defence. 

Ques.  Are  you,  or  not,  a  member  of  the  House  of  Representatives  of 
the  United  States  ? 

Ans,  I  am. 

Ques.  Was  this  communication  made  to  Dr.  R.  before  the  affair  at 
St.  Mary's  Church? 

An8.  It  was,  some  days. 

Ques.  How  long  ? 

Ans.  Near  a  week. 

Mr.  JTopkinson.  Please  to  mention  who  were  the  persons  that  de- 
sired you  to  communicate  this  to  Dr.  Reynolds  ? 

Ans.  I  was  informed  by  a  member  of  the  Senate. 

Ques.  What  is  his  name  ? 

Mr.  Dallas.  Under  sanction  of  the  Court,  I  conceive  that  the  only 
question  before  the  Court  is,  whether  such  a  communication  was  made 
to  Dr.  Reynolds  by  respectable  authority;  and  that  respectable  autho- 
rity is  produced,  who  testifies  that  about  a  week  before  the  transaction 
at  St.  Mary's  Church  he  gave  Dr.  R.  notice  of  a  plot  to  assassinate 
him  ;  that  he  asked  advice  from  the  witness,  and  he  exactly  told  him 
what  happened ;  that  a  pistol  is  a  very  uncertain  weapon  of  defence. 

Mr.  Ilopkinson.  I  do  insist  on  the  name  of  the  person — Dr.  B. 
has  taken  unusual  steps.  Had  Mr.  Clay  declared,  of  his  own  know- 
ledge, that  there  was  such  a  design,  it  would  have  been  sufficient,  but 
when  he  tells  it  at  second-hand,  it  is  fit  the  author  should  be  known. 

The  Court.  Digressions  are  not  compatible  with  judicial  proceedings; 
if  they  were  indulged  there  would  be  no  end  to  trials.  The  evidence 
produced  is  eminent  from  character  and  station — a  man  of  fortune,  and 
member  of  the  Legislature  of  the  Union — if  he  himself  was  satisfied  of 
the  fact,  even  though  it  might  not  be  really  intended,  and  communicated 
under  the  impression  of  its  truth  to  Dr.  Reynolds,  it  is  not  necessary 
that  he  name  the  authority,  since  he  himself  says  it  is  respectable. 
The  name  of  the  person  is  not  necessary  to  the  present  issue. 

3lr.  Dallas.  We  do  not  object  to  reveal  the  name;  but  we  conclude 
if  the  one  is  done,  that  it  will  be  necessary  to  name  the  persons  who 
laid  the  plot  also. 

3fr.  Hopkinson.  Did  you  seriously  believe,  from  the  authority  and 
circumstances  under  which  it  was  related  to  you,  that  there  was  such  a 
purpose  meditated? 

Ans.  I  did  seriously  think  there  was  a  plot  laid;  the  name  of  one  of 
the  persons  in  the  plot  was  mentioned ;  a  few  days  previous  to  this,  tliat 
person  had  a  very  serious  contention  with  Dr.  Reynolds ;  so  that  it 
impressed  itself  on  my  mind  as  a  fact;  and,  were  I  placed  in  such  » 
situation  myself,  I  certainly  should  have  been  prepared  with  weapons 
of  defence. 

Mr.  Clay  wished  to  add  a  further  observation,  lest  he  should  appear 
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fdous  in  thk  batmess:  he  wished  it  to  be  observed,  that  he  boarded 
ad  lodged  in  the  Bame  house  with  Dr.  Reynolds,  and  being  enjoined 
)  tell  him  of  the  danser  he  was  in,  he  told  him  of  it,  and  at  the  same 
me  mentioned  his  auSioritj  to  Dr.  R.  If  the  Court  had  thought  it  the 
I8t  material,  he  should  not  object  to  mention  the  gentleman*s  name. 
Thaddeus  M' Carney  sworn : 

Ques.  Do  you  recollect  being  in  church  on  Sunday  week? 
Ans.  Yes;  I  am  a  member  of  that  congregation,  and  constantly  at- 
md  that  church.  When  I  came  out  of  the  church,  last  Sunday  was  a 
eek,  I  saw,  at  the  east  end,  a  crowd ;  I  asked  what  was  the  purport  of 
i&t  crowd ;  they  told  me  it  was  with  an  intent  to  obtain  signatures  to  a 
edtion  to  obtain  the  repeal  of  the  alien  bill. 
Qties,  Are  you  a  citizen  of  the  United  States  ? 
Am.  No  ;  I  have  been  in  the  country  only  two  years. 
I  then  stepped  forward  with  an  intent  to  put  my  signature  to  it, 
rhen  I  saw  a  gentleman,  I  think  it  was  Dr.  Reynolds;  at  the  same 
ime  I  saw  a  man  in  the  crowd  who  appeared  to  be  Daniel  Conroy,  who 
eemed  to  be  insulting  that  gentleman.  This  Conroy  said  that  the  gen- 
kman  ought  to  be  kicked  out  of  that  place — or  some  such  words,  I 
idieve  kicked  out.  The  words  were  no  sooner  said  than  the  Doctor 
fu  shoved  four  or  five  yards  in  a  riotous  manner,  but  not  kicked.  Dr. 
L  asked  Conroy  whether  he  was  a  member  of  that  church,  a  trustee  or 
morter  of  it.  If  that  was  the  case,  he  would  go  away  peaceably.  I 
tuieve  it  was  before  they  shoved  him  that  he  used  those  expressions, 
iftcr  which  they  shoved  him  at  least  four  or  five  yards.  He  then 
imed  his  face  round,  towards  the  east,  and  put  his  hand  in  his  pocket, 
lad  said  he  would  shoot  any  one  that  would  insult  him;  or  something 
othat  efifect.  He  then  took  out  a  pistol,  but  neither  cocked  nor  pre- 
oited  it  to  anybody,  but  rather  held  it  up  with  the  muzzle  elevated  in 
lii  hand.  Immediately  after  he  was  laid  hold  of  and  pinioned  by  Mr. 
l/an,  and  I  believe  others.  I  was  close  by  him,  and  Mr.  Gallagher, 
r.,  at  the  same  time  was  at  my  right  hand.  lie  made  a  blow  at  Dr. 
L  before  the  pistol  was  pulled  out.  I  do  not  know  whether  he  struck 
m  or  not,  but  I  believe  he  did  not;  he  then  pulled  out  his  pistol, 
r.  R.  was  then  thrown  to  the  ground ;  a  number  of  people  were  about 
n.  I  told  them  the  person  was  a  great  Irish  gentleman,  and  ought 
be  treated  as  a  gentleman,  and  if  he  had  done  wrong,  the  laws  were 
en.     He  was  then  liberated. 

Ques. — Do  you  know  whether  it  was,  or  was  not,  the  desire  of  a 
mber  of  the  members  of  that  congregation  for  the  petition  to  be 
>iight  there  that  day  to  obtain  signatures? 

Ans. — I  believe  it  was,  because  I  for  one  would  put  my  name  to  it. 
Ques. — What  reason  have  you  to  believe  that  it  was  the  wish  of 
reral  others  of  the  congregation  that  the  paper  should  be  brought 
ere? 

Ans. — Several  told  me  so;  several  did  sign  it.     I  saw  no  disturb- 
ce,  but  divine  service. 
Ques. — You  saw  no  disturbance? 

Ans. — ^Not  till  after  divine  service,  I  mean;  there  was  a  cry  from 
r.  Conroy  to  torn  out  or  kick  out  Dr.  Reynolds.    I  did  not  know  Mr. 
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Gallagher  before,  but  after  I  saw  him  at  the  major's  office  I  knew  it 
was  he,  and  would  know  him  again. 

Ques. — Did  you  know  before  the  Sunday  that  the  paper  was  to  be 
brought  there  that  day? 

Ans, — ^Yes :  I  knew  it  before :  I  knew  it  on  Friday. 

Ques. — What  time? 

Arts. — I  don't  know  precisely,  but  some  time  before  sundown. 

Ques. — Who  told  you  of  it  that  were  members  of  the  congregation? 

Arts. — Great  numbers :  I  don't  know  now  all  of  them,  but  so  many 
it  would  take  an  hour  to  tell  them. 

Ques. — I  insist,  sir,  on  your  naming  some  of  those  who  told  you  that 
they  would  sign  it. 

Ans. — A  man  cannot  always  keep  an  almanac  in  his  head :  will  yon 
give  me  time?  I  think  John  M'Gurk  was  one:  I  told  him  there  was 
application  for  the  repeal  of  the  alien  bill.  I  don't  mean  to  say  tbat 
any  of  the  members  of  the  congregation  said  they  would  bring  the 
paper  there  for  signatures,  but  that  a  number  of  them  would  sign  if 
it  were  brought  there.  The  friends  I  asked  to  go  said  they  would  sign 
it  there  because  the  time  was  so  short. 

Mr.  Hopkinson.     The  witness  has  said  two  opposite  things. 

Mr.  Dallas.  The  witness  has  corrected  himself;  he  has  been  era- 
fused  by  repeated  questions. 

Witness.  If  any  of  yourselves  were  in  my  situation,  perhaps  ye'd 
be  perplexed  by  cross-questions. 

Ques. — What  time  did  you  go  to  church? 

A718. — I  went  not  until  after  service  was  begun  ;  the  people  were  in 
church  when  I  went  in ;  when  I  came  out  it  was  after  eleven.  I  saw 
nothing  to  disturb  service ;  I  saw  no  one  going  from  pew  to  pew.  AVhen 
in  the  yard  I  heard  Mr.  Conroy  cry  "  turn  him  out,"  or  "  kick  him  out" 

Ques. — Did  you  see  any  other  persons  busy  about  Dr.  Reynolds? 

Arts. — Being  a  stranger,  I  do  not  know  every  body:  I  saw  Mr. 
Eyan. 

Ques. — Do  you  know  Mr.  Gallagher,  junior  ? 

Ans. — I  believe  if  I  was  to  see  him  I  should. 

(Being  asked  to  point  him  out,  several  different  persons  were  pr^ 
sentcd  to  him — he  at  length  discovered  and  pointed  out  Mr.  Gallagher, 
junior.) 

Ques. — Did  you  sec  any  persons  in  the  yard  on  a  particular  tomb- 
stone with  a  paper. 

Ans. — No,  sir,  I  did  not. 

William  Harper,  sworn. 

I  was  in  the  church  yard  about  the  time  that  fifteen  or  sixteen  peopk 
had  come  out  of  the  church,  and  then  Dr.  Reynolds  had  not  arriT«i 
from  his  lodgings. 

Ques. — Did  you  see  any  persons  near  the  tombstone  of  Mr.  BurnS] 
with  papers? 

Ans. — I  don't  know  of  any  tombstone  of  Mr.  Burns ;  I  never  was 
in  the  yard  before,  but  I  saw  several  persons  in  the  yard  collected  round 
Dr.  Reynolds ;  he  had  a  memorial  to  Congress,  receiving  signatures 
against  the  Alien  bill. 
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Que$. — Did  you  see  Mr.  Duane,  or  Mr.  Moore,  or  Mr.  Cuming  there 
nth  him? 

Ans. — No :  I  saw  none  of  them  there  but  Dr.  B.;  he  held  a  memo- 
iil,  and  was  surrounded  by  persons  all  strangers  to  me.  I  was  myself 
ra^ed  by  violence  out  of  the  church  yard.  I  was  in  the  yard  before 
)r.  R. ;  I  saw  him  come  in  alone.  I  did  not  see  the  scuffle  in  which 
)r.  B.  was  abused,  as  I  suppose  it  happened  while  I  was  abused  myself. 

Que$. — Are  you  a  citizen  of  the  United  States? 

Ans. — No. 

Ques. — What  induced  you  to  go  to  that  place  ? 

Am. — I  went  to  receive  subscriptions  to  the  memorial,  after  service. 

Ques. — Were  you  there  before  the  service  began  ? 

Am. — No ;  the  people  were  coming  out  before  I  went. 

The  evidence  on  both  sides  being  closed,  Mr.  Dallas  rose  on  behalf 
t  the  accused,  and  addressed  the  court  and  jury. 

May  it  please  your  Honours,  Gentlemen  of  the  Jury : — In  rising  to  address 
fn  on  the  part  of  those  gentlemen,  it  is  not  on  their  account  that  I  am  im- 
|riled  to  request  a  solemn  and  patient  attention,  but  from  a  much  higher 
MInre— my  duty  as  a  citizen.  This,  gentlemen,  is  no  common  cause ;  it  is 
pmented  to  you  for  decision  at  a  time  and  under  an  aspect  which  render  it 
ngnlaiiy  solemn  and  interesting.  If  any  of  you  have  heard  the  clamours  and 
■mpresentations  which  have  reached  my  ears  abroad,  concerning  the  con- 
diet  of  these  gentlemen,  how  much  astonished  must  you  be  to  hear  the 
^ence  that  has  been  produced  on  the  part  of  the  prosecution ;  to  hear  and 
witness  the  whole  issue  on  the  two  indictments  now  before  you  !  Who  has 
lot  heard  that  a  dark  conspiracy  had  been  formed  to  overthrow  not  alone  the 
Cmstitotion,  but  to  subvert  the  very  principles  of  our  form  of  government? 
Upon  such  rumours,  upon  such  clamours,  calculated  rather  to  disgrace  our 
toiice  and  the  character  of  our  citizens,  I  should  dwell  very  lightly,  had  they 
lot  in  some  measure  received  a  sanction  from  the  mayor  of  this  city,  the 
fieet  of  which,  I  think,  is  evident  in  the  return  made  of  the  indictments  before 
on.  You  heard  this  morning  from  the  gentleman  who  acts  for  the  Attorney- 
reneral  in  this  prosecution,  why  the  charge  against  these  gentlemen,  which 
ight  to  have  been  comprised  in  one  common  accusation,  has  been  subdivided 
to  two  indictments  containing  distinct  charges  {  you  have  heard  that  while 
r.  Reynolds  is  on  one  hand  accused  of  a  riot  and  assault,  in  common  with  the 
hers,  he  is  separately  and  individually  charged  as  a  rioter  and  assassin. 
lere  the  two  indictments  were  read.)  They  are  accused  of  wilfully  and 
iliciously  stirring  up  a  riot  on  a  holy  day  and  in  a  holy  place,  by  attempt- 
g  to  obtain  signatures  to  a  memorial  which  reflects  the  highest  honour  on 
B  pen  that  wrote  it.  But  the  Mayor  of  this  city  charges  this  act  as  an  evil 
le,  done  with  an  intent  to  subvert  the  Government  of  the  United  States, 
dnceming  popular  rumour  or  marked  malevolence,  I  should  say  nothing ;  of 
e  it  can  take  no  hold,  although  it  is  well  known  no  person  has  been  more 
bjected  to  the  lash  of  slander  than  I  have  been ;  but  these  indictments  are 
Oferent  from  a  popular  rumour  or  a  private  slander, — you  have  here  the  pre- 
Dtment  of  a  public  magistrate,  no  less  than  the  mayor  of  this  respectable 
tjv  wherein  these  gentlemen  are  solemnly  charged,  in  the  face  of  the  public, 
ith  deliberately  procuring  an  assembly  of  people  with  the  determination  of 
ibvertiDg  the  Government  of  the  United  States.  I  am  now  obliged  to  ask 
>u,  gentlemen  of  the  Jury,  what  evidence  has  been  produced,  what  facts 
i?e  you  heard,  which  can  give  a  shadow  of  support  to  such  a  heinous  accu- 
ition  T  But  it  does  not  end  there :  according  to  the  politics  of  the  present 
ijf  any  man  who  wishes  to  exercise  the  right  of  free  opinion,  any  man 
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earnest  in  his  devotion  to  the  principles  of  freedom,  is  marked  out  for  partj 
obloquy.  These  gentlemen  who  have  been  charged  with  an  intent  to  sobreit 
the  government,  already  appear,  from  the  evidence  produced  to  criminale 
them,  free  from  every  imputation  or  even  suspicion  of  guilt.  But  you  hare 
heard  them  called  Jacobins !  What !  is  the  right  of  petitioning  for  a  redren 
of  grievances  Jacobinism  ?  —  are  forms  of  proceeding  established  by  the 
Constitution  to  be  converted  into  criminal  acts  by  the  voice  of  faction  ?  Are 
these  gentlemen  to  be  treated  like  the  mere  outcasts  of  society,  for  receiving 
signatures  to  a  memorial  that  confers  honour  on  its  author  ?  But  the  artifice 
and  violence  of  faction  have  gone  farther.  It  has  been  publicly  asserted  tliat 
these  gentlemen  should  not  be  allowed  counsel — that  whoever  should  stand 
forward  to  defend  them  ought  to  be  denounced !  or,  in  other  words,  that  he 
should  be  exposed  to  that  torrent  of  calumny  and  abuse  which  is  so  moeh 
at  the  command  of  a  certain  party,  and  who  appear  to  hold  the  exclasiTe 
possession  of  it.  What  can  be  the  object  of  such  violence,  and  of  such 
denunciation  ?  And  do  those  who  are  thus  so  loud  against  these  gentlemen, 
on  a  charge  not  proved — do  they  wish  that  the  privilege  of  counsel  profided 
by  the  Constitution  should  be  destroyed  ?  If  these  are  their  views,  their 
slanders  are  consistent.  Do  they  wish  to  deter  gentlemen  of  the  legal  pro- 
fession from  standing  forward,  whenever  party  animosity  is  elevated  to  a  ce^ 
tain  degree  ?  I  say,  if  once  the  independence  of  the  bar  can  be  shaken,  oor 
laws  may  be  good,  our  courts  of  justice  may  be  composed  of  wise  and  upright 
judges; — I  repeat  it,  if  the  independence  of  the  bar  can  be  shaken ;  the  instant 
it  becomes  subject  to  the  influence  of  fear,  of  power,  of  a  faction  or  partji 
our  laws,  our  independent  judges,  our  Constitution,  are  naught.  I  speak  it 
with  pride,  because  I  know  I  speak  a  well-approved  language, — it  is  of  the 
utmost  importance  that  the  bar  should  possess  that  independence  which  I  now 
exercise.  I  have  known,  indeed,  some  instances  where  the  influence  of  power 
and  the  menaces  of  party  have  deprived  men  under  accusations  perhaps  ii 
groundless  as  the  present,  of  the  privilege  of  counsel  for  their  defence;  but  God 
forbid  that  the  instances  should  be  multiplied  or  ever  arise  again. 

I  have  thought  it  ray  duly  to  notice  matters  so  much  connected  with  this 
trial.    I  have  thought  it  proper  to  show  the  influence  which  has  been  attempted 
to  be  set  up  to  introduce  passions  where  there  was  not  evidence.     There  caa 
be  no  doubt  but  this  is  a  party  case,  a  party  question  altogether.     But  how- 
ever vehemently  party  spirit  may  have  been  exerted  against  the  defendantSi  I 
trust  I  shall  not  hazard  my  reputation  with  the  honourable  Court  or  the  Jury, 
in  being  the  advocate  of  these  gentlemen.     Is  it  possible,  that  in  a  country 
like  this  we  shall  have  the  pure  cements  of  justice  polluted  by  party  !    I  say, 
upon  the  critical  ground  where  we  now  stand,  the  courts  of  justice  must  tread 
with  particular  caution.     Upon  the  ground  we  now  stand,  there  is  the  utmost 
danger  that  a  Grand  Jury  or  a  Petit  Jury  may  be  unconsciously,  though 
really,  influenced  by  party.     This  may  not  be  the  case  on  the  present  occa- 
sion.    I  trust  in  God  that  nothing  has  or  will  appear  to  justify  such  appre- 
hension ;  but  if  it  is  not  now,  it  soon  may  be  the  case.     Look  abroad.    Is 
not  party  marshalled,  nay  armed  for  violence  ? — has  not  party  entered  into  the 
recesses  of  private  society  and  torn  it  up  by  the  roots,  so  that  scarcely  any 
intercourse  subsists  between  men  differing  upon  political  principles  ?     Is  not 
the  country  almost  equally  divided  in  its  population  by  party  spirit  ?    Where 
is  the  hope  of  safely,  where  the  expectation  of  a  harmonious  intercourse  in 
society,  if  these  furious  passions  are  to  be  introduced  upon  every  slight  occa- 
sion before  a  court  of  justice?     I  appeal  to  you,  gentlemen  of  the  Jury,  if 
this  is  an  over-drawn  picture ;  if  it  is  not  strictly  true.    It  is  not  to  rouse  party 
passions  that  I  thus  draw  it  before  you,  but  to  point  out  how  it  operates,  and 
how  much  it  has  done,  and  how  far  it  has  proceeded,  against  these  gentlemen, 
without  facts  or  evidence  even  to  support  appearance.     In  other  countries, 
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d  particularly  in  that  with  which  habit  and  language  have  made  us  most  inti- 
Ue,  all  the  parts  of  government  are  carried  on  by  their  proper  functionaries. 
every  other  civilized  country  we  find  the  public  servants  adequate  to  the 
e  discharge  of  their  functions ;  but  it  is  an  evil  in  ours,  that  when  a  man 
de  himself  vested  with  a  **  little  brief  authority,'*  he  conceives  himself  to  be 
inipotent,  that  all  power  is  centered  in  himself,  and  that  law  and  establish- 
mtt  roust,  instead  of  leading  him,  bend  pliantly  to  his  prejudices.  This  is 
ked  a  melancholy  picture  of  society,  but  it  is  a  true  one,  and  if  we  mean 

mend  it,  we  must  first  fairly  look  at  it.  Indeed  in  that  country  to  which 
have  particularly  referred,  party  will  sometimes  dare  to  intrude;  but  justice 
there  so  well  administered,  that  probably  to  that  circumstance  alone  may  be 
tiibated  its  internal  tranquillity :  were  it  not  for  the  due  administration  of 
iminal  justice,  that  government  might  before  now  have  been  overwhelmed 
k  common  with  those  where  justice  was  not  to  be  had.  When  the  British 
UBister,  with  all  the  violence  of  party  animosity,  selected  Hardy^  Tooke,  and 
ihers,  as  the  objects  of  vengeance,  they  were  not  dismayed  by  his  power,  nor 
7  hit  menaces ;  the  courts  and  juries  have  in  all  their  convulsions  maintained 
I  dignified  and  enviable  independence ;  the  judges  of  that  land  are  too  wise 
lot  to  know,  that  where  the  people  have  no  hope,  their  condition  cannot  be 
rone,  and  that  if  they  had  not  this  one  resource  from  oppression,  the  people 
roidd  rise  and  wrest  the  abused  authority  from  their  hands.  The  British 
naister  brought  these  men  before  a  jury,  and  they  were  acquitted;  perhaps 
nppily  for  him,  for  the  nation  was  thereby  appeased.  Such  is  the  model  we 
wt  adopted,^- a  jury  is  called,  a  jury  judges,  a  jury  decides,  and  to  the 
iedrion  of  a  jury,  before  whom  the  present  charges  have  been  brought,  I 
nbmit  with  perfect  confidence,  as  I  confide  in  the  real  independence  of  the 
Court. 

For  my  part  I  solemnly  declare,  that  I  never  felt  happier  in  the  discharge 
rf  my  duty  than  in  being  the  advocate  of  these  gentlemen  in  this  cause ;  for 
letwithstanding  all  the  out-door  rumours,  and  all  the  noise  that  has  been 
nifed  on  this  occasion,  I  must  say  that  this  cause  ought  never  to  have  appeared 
lefore  a  court;  but  being  brought  forward  in  such  a  strange  shape,  I  am 
rilling  to  abide  the  award,  since  I  know  that  it  must  be  honourable  to  these 
fndemen. 

Having  treated  of  the  general  principle  and  character  of  the  prosecution,  I 
kail  now  examine  it  by  the  rule  of  law.  But  before  1  can  enter  on  the  case, 
shall  state  a  few  necessary  facts.  Here  are  two  indictments,  one  for  a  riot 
ad  assault,  and  the  other  for  an  assault  on  James  Gallagher,  with  an  intent 
I  kill  him.  Under  correction  of  the  Court  if  I  am  mistaken,  I  shall  lay  it 
own  as  a  general  position,  that  on  all  cases  of  riot  it  is  indispensably  neces- 
iry  that  three  persons  or  more  should  be  actually  concerned.  The  riot  in 
le  present  case  is  charged  as  a  circumstance  independent  of  the  alleged 
liault  on  Mr.  Gallagher ;  but  a  riot  is  also  alleged  to  have  been  committed 
f  these  four  gentlemen.  I  will  now  appeal  to  the  understandings  of  the  jury, 
iw  far  the  charge  in  this  indictment  corresponds  with  the  testimony  that 
id  been  produced  ?  Is  there  in  the  whole  of  this  evidence  on  the  part  of 
le  prosecution  a  single  allegation  to  support  this  strange  charge  ?  Here  it  is 
lid  tliat  these  four  gentlemen,  being  evil-disposed  persons,  assembled  unlaw- 
illy  to  commit  an  unlawful  act ;  this  unlawful  act  is  a  riot  with  an  intent  to 
isaolt  Mr.  Gallagher.  Wherein  has  it  been  shown  that  Dr.  Reynolds  was 
1  evil-disposed  person ;  how  has  it  been  proved  that  he  premeditatedly  and 
alieiously  committed  this  act!  Is  there  in  the  indictment  anything  of  which 
!  was  guilty  ?  It  appears  from  the  evidence  of  the  principal  witness  in  this 
ite,  Mr.  Gallagher,  Jr.,  that  Mr.  Moore  deported  himself  with  the  utmost 
vpriely ;  that  Mr.  Duane  he  did  not  see  at  all,  and  the  single  witness  who 
w  him  aAer  service  was  conclusive,  that  he  saw  him  doing  nothing  wrong; 
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here,  then,  are  two  of  the  gentlemen  completely  exonerated  from  every  erl 
imputation;  nay,  they  are  proved  to  have  behaved,  either  in  a  decoroua  maa- 
ner,  or  to  have  been  perfectly  innocent. 

With  respect  to  Mr.  Cuming,  he  was  not  seen  after  he  went  to  post  np  the 
notices  which  you  have  seen,  and  at  that  time  it  appears  that,  so  far  from 
acting  offensively  or  riotously,  he  stood  merely  on  the  defensive,  and  after 
wards  went  away  peaceably,  even  when  he  saw  the  notices  torn  down  by  the  . 
clerk.  In  the  name  of  Heaven,  then,  what  has  become  of  the  riot?  If  three 
persons  are  necessary  to  constitute  a  riot,  who,  or  where  are  the  persoos? 
Mr.  Gallagher  did  not  see  Mr.  Cuming  after  service,  of  Mr.  Moore  he  speaki 
respectfully,  and  Mr.  Duane  he  never  saw  at  all !  Can  this  be  called  an  oih 
lawful  meeting?  If  the  indictment  is  to  be  taken  np  in  this  manner,  it  mnit 
be  proved  that  three  persons  were  engaged  together;  if  you  cannot  find  that, 
then  you  cannot  find  the  first  count  in  this  indictment. 

With  respect  to  the  second  count  of  the  Indictment,  there  is  no  evidence 
whatever  to  support  it.  But  let  us  inquire  what  was  the  real  object  of  those 
gentlemen  in  going  to  that  church-yard,  and  how  far  it  was  possible  thej 
could  be  criminated  for  going  there.  The  law  is  very  clear  on  this  subject; 
in  Ilatvkina,  section  2,  page  153,  it  is  said  that  if  a  meeting  takes  place  at  t 
church-ale,*  where  the  intention  of  the  meeting  is  innocent ;  and  after  thej 
shall  have  met,  any  quarrel  shall  ensue,  it  is  then  an  affray,  because  it  was  u 
action  that  had  not  been  pre-contemplated.  These  principles  apply  to  the 
present  case  pointedly,  for  even  a  church  is  mentioned.— And  it  is  implied  that 
some  act,  bad  in  itself,  should  have  been  previously  contemplated  to  render 
the  meeting  in  any  respect  criminal.  There  can  be  no  doubt  on  the  mind  of 
any  man  who  has  heard  the  citation  or  advertisement  read,  but  this  falls  under 
the  like  innocent  intent.  If  that  is  to  regulate  a  jury,  this  must  be  pronounced 
innocent.  It  must  be  proved  that,  on  going  to  the  church-yard  of  St.  Mary*8f 
those  persons  contemplated  some  unlawful  act,  or  that  if  they  did  not  intend 
any  unlawful  act,  being  there  met,  some  act  of  violence  was  committed,  which 
did  not  occur  suddenly,  before  they  can  be  convicted  agreeably  to  the  indict- 
ment :  but  if  all  this  violence  occurred  suddenly,  without  any  intended  dis- 
turbance, then  they  must  be  discharged. 

No  premeditation  of  an  evil  purpose  has  been  here  shown.  The  act  of 
receiving  signatures  to  a  memorial  has  not  been  even  surmised  to  be  criniiDal; 
and  although  it  appears  that  there  was  an  affray,  which  could  not  have  been 
foreseen  by  these  gentlemen,  it  has  been  proved  that  three  of  them  had  not 
any  concern  in  it  whatever.  To  Dr.  Reynolds  alone,  then,  can  any  charge 
for  any  affray  be  presumed  ;  against  Mr.  Moore,  Mr.  Duane  and  Mr.  Curoiogf 
the  whole  indictment  falls  to  the  ground. 

What  then  was  their  object?     Is  it  possible  to  conceive  that  in  this  popu- 
lous and  respectable  city,  the  seat  of  Government,  where  the  Constitution  is 
in  every  man's  hands,  and  where  the  exposition  of  its  principles  is  in  con* 
stant  emanation  from  the  chambers  of  Congress  ?    Is  it  possible  that  it  shoolii 
be  said  to  be  criminal,  to  solicit  signatures  to  a  decent  and  dignified  memorial 
for  a  redress  of  grievances  ?     If  this  were  indeed  a  crime,  who  is  the  mst 
that  on  one  side  or  the  other  would  be  guiltless?     Is  this  a  ground  for ii 
charge  of  riotous  proceedings?  an  act,  the  furtherance  of  which,  that  man 
would  be  indeed  criminal  who  would  not  devote  his  whole  time  and  talentato 
promote ;  an  act  which  every  man  who  holds  the  liberties  and  Constitution 
of  this  country  dear,  ought  to  have  done;  an  act  expressly  recognized  by  lb« 
Constitution  itself;  and  which  every  man  who  feels  and   thinks  ought  to 
support  at  every  hazard. 

Gentlemen,  I  will  not  read  this  memorial,  because  it  would  engross  too 
much  of  your  time  and  that  of  the  court,  but  I  may  appeal  to  the  public  sen- 

•  "CAwrcA-a/f — a  wake,  or  feast,  commemoratory  of  the  dedication  of  the  church."— M** 
tofis  Dictionary, 
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■mU  not  on  the  law  against  which  the  memorial  was  framed,  but  on  the 
morial  itself;  wherever  it  has  been  read,  by  whomsoever  it  has  been 
ttken  ofy  the  friends  or  the  enemies  of  the  law,  it  has  been  never  denied 
have  been  honourable  to  its  author,  decent  in  its  language,  and  a  good  ezpo- 
ioQ  of  the  grievances  which  were  inflicted  by  the  law  to  those  with  whom 
originated.  I  do  not  mean  in  this  place  to  enter  into  a  discussion  of  that 
w ;  I  barely  allege  that  it  was  passed  at  a  period  when  a  particular  policy 
m  down  every  principle  before  it.  Far  be  it  from  me  to  arraign  any  mea- 
n  of  the  honourable  body  which  passed  that  law ;  but  I  will  say,  that  if 
•ogress  ever  had  a  right  to  pass  such  a  law,  the  people  have  also  an  indis- 
rtible  right  to  complain  of  it,  but  particularly  those  who  were  exposed  to 
IB  severity  of  its  provisions.  But  it  will  be  said  those  people  are  aliens.  I 
rill  reply,  the  citizens  of  these  States  have  doubted  the  constitutionality  of 
liislawv  they  more  than  doubted  its  justice;  it  was  therefore  a  crime  in  the 
ilixensv  who  have  from  all  parts  of  these  States  remonstrated  against  this  law, 
r  it  was  criminal  in  these  gentlemen  ;  it  was  by  the  example  of  the  people, 
hey  were  led  to  express,  in  moderate  and  respectful  language,  what  had  been 
wfore  expressed  with  marked  and  pointed  severity  within  the  chambers  of 
Congress,  by  a  very  respectable  minority  of  the  pcople^s  representatives. 
[«t  it  not  be  said  that,  in  petitioning  against  this  law,  they  meant  to  violently 
ijtpose  it;  that,  by  expressing  an  opinion  against  a  law,  they  meant  to  over- 
im  the  Constitution  and  all  law ;  the  idea  can  never  be  entertained  in  this 
ioiirt  nor  credited  by  a  jury  of  freemen ;  they  never  meant  to  oppose  the 
nr,  but  in  the  mode  provided  by  the  Constitution  ;  and  so  long  as  the  judi- 
any  sanctioned  it,  they,  in  common  with  every  other  good  citizen,  deemed 
kmselves  bound  to  submit  to  it.  But  this  orderly  submission  must  not  be 
SMuidered  as  forbidding  them  to  seek  its  repeal  by  the  mode  which  they 
ave  followed  and  which  the  Constitution  authorizes.  But  it  will  be  said,  this 
lenorial  proceeds  from  aliens ;  have  aliens  then  no  rights,  no  claims  to  free- 
inn  or  justice?  A  particular  class  of  men  are  invited  by  the  most  flattering 
iiws  of  freedom  and  independence,  safety  and  security,  to  the  American 
liores,  under  the  sanction  of  known  laws  and  an  admired  Constitution;  they 
re  taught  to  believe,  that  the  moment  they  arrive  they  shall  enter  into  a  free 
irlicipation  of  all  these  blessings — but,  after  their  arrival,  after  bringing  with 
lem  their  aflections,  and  those  dear  ties  of  family  which  secure  aflection, 
inging  with  them  their  industry  and  their  talents,  they  find  all  their  travail 
■ideas ;  all  their  flattering  temptations  disappear,  and  even  tiieir  hopes  are 
iDihilated.  They  fly  from  tyranny  at  home,  and  they  are  told,  in  the  coun- 
r  to  which  they  had  fled  for  freedom's  sake  :  '^  You  are  become  subject  to  the 
indates  of  an  individual,  who,  like  all  other  men,  must  be  fallible."  Far 
it  from  me  to  say  that  they  will  meet  with  tyranny  here;  but  I  ask,  if  with 
{ard  lo  aliens,  all  that  respects  courts  of  justice,  the  confrontment  of  the 
cuser,  and  the  free  ordeal  of  a  jury,  are  not  to  them  totally  done  away  ? 
d  if  they  are  not  left  to  the  discretion  of  an  individual,  who,  however  wise 
jost  himself,  must  of  necessity  receive  his  information  from  others  who 
ly  not  possess  the  same  scruples  ?  Men,  thus  cut  ofl*  from  society,  have  a 
;ht  to  say:  **  We  have  been  deceived  ;  yet  we  are  in  a  country  which  claims 
be  free;  we  will  submit  to  the  laws  that  aggrieve  us,  but  we  will  show 
ifselves  worthy  of  freedom  by  respectfully  remonstrating  against  that  law 
liich  was  declared  to  be  unconstitutional  by  a  respectable  minority  in  Con- 
ess,  and  bjra  very  large  portion  of  the  people."  Need  I  refer  to  this  memo- 
df  need  I  dwell  upon  the  decent  dignity  of  language  in  which  it  is  couched  ? 
Am  I  not  justified  in  saying  of  it,  that  if  any  memorial  ever  presented  to 
ongress  was  peculiarly  entitled  to  respect,  this  is  it  ?  if  any  were  ever  more 
odest,  more  confined  to  the  subject,  more  devoid  of  inflammatory  matter  or 
ore  respectful  than  this,  I  know  it  not,  I  have  never  heard  of  it ;  it  is 
ipossibie  that  there  could  be  any  more  freed  from  exception ;  it  must  be 
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received  in  Congress  with  respect;  I  am  sure  this  court  will  respect  it; 
and  I  am  sure  it  will  merit  and  meet  respect  wherever  it  shall  be  seen 
and  read.  If  this  document  is  of  that  character,  if  its  intentions  are  qd- 
ezceptionable,  and  that  the  evidence  proves  the  conduct  of  those  who  are 
now  accused  of  a  riot,  was  in  strict  conformity  with  its  principles,  under  what 
light  does  this  prosecution  appear?  Away  with  all  those  odious  imputations 
of  riotous  designs !  Could  these  gentlemen,  could  any  man  of  less  sense 
than  they  possess,  have  ever  entertained  the  idea  of  obtaining  subscriptions 
by  a  riot — by  a  riot  in  connection  with  such  a  memorial  ?  The  first  question 
that  must  occur  respecting  the  signatures  to  this  memorial  is,  were  they  to 
be  obtained  by  violence  or  by  persuasion  ?  Those  who  framed  this  memoriil 
and  started  with  it,  must  have  said,  "  this  object  can  be  only  obtained  by  cifi- 
lity  and  a  gentle  demeanour ;  the  judgment  of  men  must  be  addressed,  and  there 
is  in  the  subject,  that  which  must  carry  the  heart  along  with  the  head.** 
Then  if  this  memorial  is  such,  and  if  sound  policy  required  their  deportment 
to  correspond  with  it,  let  us  inquire  what  their  deportment  was  according  to 
the  evidence  ? 

It  is  for  me  to  inquire  or  decide  between  men  upon  matter  of  opinion ; 
I  will  not  dispute  upon  mere  points  of  delicacy;  I  am  not  about  to  say  whe- 
ther it  was  right  or  wrong  on  a  Sunday,  and  in  the  yard  of  a  church,  to  ask 
men  to  put  their  signatures  to  this  paper.  Some  will  think  it  wrong,  others 
not ;  it  is  a  matter  of  private  opinion,  greatly  dependent  on  situations  and 
events;  but  this  I  must  say,  that  as  it  respects  the  right  of  the  citizen  to  peti- 
tion, it  is  most  important,  for  nothing  can  be  more  important  to  the  citizen 
than  the  Constitution  under  which  he  lives,  which  guards  his  civil  and  politi- 
cal rights,  and  which  should  be  guarded  from  all  attacks  direct  and  indirect 
With  respect  to  the  time  and  place,  let  me  appeal  to  gentlemen  from  the 
country,  where  the  people,  scattered  over  wide-spread  townships,  and  at  too 
great  a  distance  to  meet  but  on  Sundays  at  their  common  place  of  worship— 
if  it  is  not  common  to  meet  after  divine  service,  at  or  near  the  church,  and 
there  sign  papers  on  public  occasions.  Take  into  consideration  the  state  of 
the  community,  and  the  matter  appears  a  reasonable  mode  of  proceeding.  I 
have  myself  seon  accounts  of  such  proceedings  on  Sundays  in  the  Easieni 
newspapers.  But  though  even  there  alone,  these  gentlemen  would  be  justifi- 
able ;  they  are  much  more  so  by  the  habits  of  the  people  whom  they  particn- 
lariy  addressed,  the  natives  of  Ireland ;  where  it  is  the  universal  custom  to 
transact  such  business  after  service,  nay,  to  notice  such  subjects  in  the  iDte^ 
vals  of  the  service,  by  the  priest  from  the  altar. 

Should  we  not,  then,  when  we  pass  laws  of  peculiar  severity,  make  no 
allowance  for  the  inoffensive  customs  of  those  whom  they  implicate  ?   Wheni 
man  who  may  have  resided  thirteen  years,  and  who  has  reared  up  a  hige 
family,  after  having  married  in  this  country,  without  a  view  of  ever  returnisf 
to  that  which  gave  him  birth  ;  when  we  have  passed  laws  which  deprive  snch 
men  of  the  rights  of  freemen,  only  because  they  have  not  lived  one  year  lon^ 
among  us,  must  an  additional  cruelty  be  added  to  their  injury,  of  denying  then 
the  right  to  remonstrate  ?  shall  there  be  no  consideration  for  the  feelings  of 
these  people,  who  had  been  as  it  were  deluded  from  their  native  land,  meik 
many  of  whom  have  not  been  sufficiently  long  in  the  country  to  have  acqoired 
an  accurate  knowledge  of  the  written  laws  1 

These  men,  having  assembled  for  a  laudable  purpose,  was  it  not  natural  to 
them  to  say,  we  will  pursue  precisely  the  same  path  we  have  pursued  in  the 
country  from  whence  we  came?  There  was  no  idea  in  the  minds  of  the 
clergy  that  this  was  unholy,  either  as  it  respected  the  house  of  God,  or  the 
sacred  designation  of  the  day.  Ail  that  the  witness  who  was  of  the  clerfj 
said,  was,  that  in  Ireland,  though  it  was  customary,  it  was  given  notice  of 
generally  by  the  priest  himself,  at  the  instance  of  the  members  of  the  congre- 
gation.    Surely  our  legislature,  while  they  act  in  this  way  with  respect  to 
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mast  expect  that  oar  jaries  will  act  with  some  view  to  the  habits  and 
IS  they  brought  with  them  from  abroad.  These  men,  tortured  and  per- 
l«  engaging  in  a  respectful  address  (certainly  a  lawful  pursuit),  determined 
lere  what  they  had  been  accustomed  to  do  in  other  places ;  and  to  take 
portonity  when  the  people  were  collected  in  the  neighbourhood  of  the 
•  I  do  believe  that  they  would  have  avoided  the  place  and  time  if  they 
I  believe  the  answer  of  Dr.  Reynolds  was  a  sufficient  proof  of  his 
ion ;  when  he  was  asked  the  reason  of  coming  there  that  day,  he  said, 
»nnot  dispense  with  the  present  opportunity,  as  the  subject  is  to  be 
ip  in  Congress  to-morrow."  Now  here  is  a  man  engaged  in  a  lawful 
who  thinks  himself  justifiable,  from  the  manners  of  his  own  country, 
1  he  would  through  delicacy  have  avoided  it  if  he  could,  but  the  cir- 
nce  was  peremptory.  True  it  is  that  no  application  was  made  to  the 
m  order  that  he  should  announce  the  meeting ;  but  people  who  were 
i  in  an  undertaking  might  easily  pass  over  that  ceremony,  and  of  their 
lontaneous  motion,  without  any  intention  of  disrespect  or  harm,  having 
ed  the  memorial,  appoint  those  who  were  to  go  to  the  church  yard  to 
signatures.  These  were  men  not  authorized  to  do  any  unlawful  act, 
perform  the  lawful  object  of  their  appointment,  and  this  they  attempted 
ling  up  this  notice:  *'  Natives  of  Ireland  who  worship  at  this  church, 
[oevted  to  wait  in  the  yard  a[\er  divine  service,  till  they  have  affixed 
ignatures  to  a  memorial  to  Congress  for  the  repeal  of  the  Alien  bill.'* 
lentlemen,  the  policy  of  the  memorial  being  such,  is  it  possible  that 
m,  bent  upon  riot  or  outrage,  would  have  proceeded  this  way  ?  Can 
ipposed  that  these  few  men  went  there  with  a  design  to  beat  the  whole 
{stion  into  a  signature?  They  must  certainly  then  have  fixed  these 
up,  that  the  congregation  should  be  upon  their  guard,  that  they  were 
0  compel  them  to  sign  7  This  cannot  be  admitted,  for  they  gave  a 
IS  honourable  notice.     But,  gentlemen,  this  application,  worded  as  it  is, 

0  the  congregation  in  general,  it  is  only  to  the  natives  of  Ireland  who 
p  there.  These  natives  of  Ireland !  hah  !  These  Irishmen  are  Jacobins, 
course  they  will  sign  nothing  but  a  Jacobinical  address  ! 

DOW  come  to  the  political  part  of  the  evidence.  Having  by  an  involu- 
ideas  connected  Irishmen  and  Jacobinism,  the  afiection  of  his  mind 
ed  his  eyes  to  everything ;  this  wholesome  memorial  was  seen  by  him 
with  the  same  pale  and  sickly  hue  of  Jacobinism,  and  on  the  instant  it 
ved,  in  the  words  of  the  evidence,  that  *'  it  should  be  prevented  at  all 
"  I  shall  now  endeavour  to  trace  the  progress  of  this  delirious  de- 
«i«  in  which  I  must  introduce  the  hero  of  this  important  drama,  Mr. 
Gallap^her,  jr.  Intoxicated  with  the  phantasy  of  Jacobinism,  his  heart 
k  with  horror  upon  seeing  the  walls  contaminated  with  this  Jacobinical 
and  he  valorously  resolves  to  pull  it  down;  after  displaying  in  the 
reath  his  religious  moderation  and  his  violence  against  Jacobinism,  he 
Is,  where?  To  his  devotion  ?  No!  His  religious  and  his  political 
ve  now  in  warm  co-operation,  and  he  proceeds  to  alarm  the  clergyman 
s  ideas  of  horror  and  bloodshed ;  having  alarmed  the  priest,  after 
from  the  altar,  his  boiling  zeal  leads  him  to  the  most  influential  cha- 
in the  church,  who  are  successively  alarmed  with  the  apprehensions  of 
rible  Jacobinical  conspiracy,  and  even  this  religious  hero  forgets  his 
s  duty,  so  wholly  engrossed  is  he  by  holy  rage  against  Jacobinism  ; 
e  issues,  foaming  with  political  fury,  eager  to  encounter  those  wind- 
snerated  in  his  own  imagination  by  a  small  piece  of  paper ;  but  for  a 

1  be  lays  aside  his  politics,  and  he  very  gravely  tells  you  that  he  retired 
omb  of  his  parent,  in  order  to  prevent  any  riot  there — to  prevent  any 
len  neither  noise  nor  disturbance  of  any  kind  occurred,  agreeably  not 

his  own  testimony,  but  that  of  every  other  witness,  for  a  considerable 
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time  after.  But  no  adventure  occurring  here,  he  again  sallief  forth  to  support 
his  religion,  and  display  his  courage  at  the  same  time  with  his  politics.  Hs 
sees  Dr.  Reynolds  keeping  at  bay  Jive  or  mix  penom^  who  menaced  bia, 
and  then  this  valorous  hero  rushes  on  him,  and  he  tells  you  with  a  voice  of 
triumph  and  elation,  that  aAer  Dr.  Reynolds  was  on  the  ground,  he  **ln>ied 
him  three  times.**  These  are  the  words  of  this  young  hero,  **  when  he  wm 
down  I  kicked  him  three  times,**  This  act,  to  be  sure,  waa  not  quite  recoDcil* 
able  with  a  profession  of  piety,  neither  was  it  perfectly  consistent  with  thi) 
heroism  which  men  are  apt  to  admire,  where  true  courage  scorns  to  triaropfa 
o*er  the  fallen,  but  it  was  perfectly  consistent  with  the  heroism  of  our  tempo 
rary  politics,  for  by  kicking  Dr.  Reynolds  three  times  while  down,  he  becaoi 
qualified  to  carry  dispatches  to  France,  or  to  go  on  an  embassy  to  ibc 
savages.* 

Let  me  beg  your  serious  attention,  gentlemen,  to  the  evidence.  During  the 
whole  period  of  the  divine  service,  there  is  not  the  least  noise ;  no  appearaoei 
of  riot  or  disturbance  of  any  kind.  I  say,  then,  that  deporting  themsel?ei  t0 
honourably  to  their  trust,  the  conduct  of  those  gentlemen  bears  a  very  reroart 
able  contrast  to  that  of  those  who  professed  so  much  delicacy  about  religioii 
and  paid  so  little  regard  to  decency  and  moderation.  There  is  much  indu|f 
ence  to  be  made  for  these  gentlemen.  The  law,  of  which  the  memorial  coH" 
plained,  operates  upon  the  subscribers  as  an  ex  post  facto  law,  and  they  hid  i 
just  right  to  complain.  They  were  not  apprised  of  any  particular  rules  etta^ 
lished  in  that  church.  It  appears,  in  evidence,  that  the  pastor  had  it  in  Ui 
discretion  to  grant  the  privilege  of  posting  up  bills; — surely  the  existence d 
the  power  to  grant  is  an  argument  of  the  propriety  of  the  act  itself.  WouM 
not  the  repeal  of  such  a  law  be  as  just  and  praiseworthy  an  act  as  conld  bi 
obtained  on  the  Sabbath  ?  Would  it  be  less  so  to  take  .signatures  to  obuin  ill 
repeal  ?  We  know  that  in  the  Eastern  States  meetings  have  been  held  in  tlM 
churches  to  obtain  complimentary  addresses  to  the  Executive  of  the  UnioOi 
If  the  act  is  right  in  the  latter  case,  it  cannot  be  wrong  in  the  former ;  the  rata 
of  construction  in  both  cases  are  precisely  the  same;  nor  are  we  to  begnided 
by  names  in  either  case.  This  is  an  enlightened  day,  and  we  must  hope  tbil 
the  American  people  will  never  be  reduced  to  that  state  of  bigotry,  when  the 
benevolence  of  religion  will  be  banished  and  bigotry  substituted  in  its  place; 
when  the  magistrates  shall  protect  the  criminal  and  sufier  the  injured  to  be 
prosecuted.  I  cannot  see  any  distinction,  for  my  part,  however  prejudices  roij 
run,  between  the  propagation  of  a  legal  and  just  measure  in  this  form,  and  at 
such  a  time,  and  any  other.  Nor  can  I  perceive  how  it  should  be  criminal  ii 
these  gentlemen  to  promote  the  repeal  of  a  law  in  this  manner;  or  thai  it 
should  be  meritorious  for  another  person  to  mount  the  pulpit,  and  in  a  bip 
rangue,  after  invoking  the  name  of  God,  declare  all  the  federalists  deiticsi 
and  that  republicans  (I  was  going  to  say  Jacobins)  all  devils.  These  arenel 
feigned  allusions.  I  have  heard  such  language  made  use  of  where  no  cos* 
cerns  of  this  earth  should  be  suffered  to  enter ;  where  the  passions  of  humaoiij 
should  have  been  soothed  by  the  sentiments  of  charity  and  benevolence,  asd 
not  irritated  to  animosity  and  hatred.  I  ask  you,  gentlemen  of  the  jb^i 
whether  these  gentlemen,  by  going  in  a  peaceable  manner  to  that  groosdi 
under  all  the  circumstances  related,  could  have  contemplated  any  Tioleflce, 
much  less  have  been  guilty  of  such  enormous  designs  as  are  charged  indit 

•  "The  audience  burst  into  a  suilden  shout  of  laughter,  which  continued  for  some  time,  tfc« 
allusions  were  so  strong  and  neatly  conveyetl ;  the  former  alluding  to  the  »p|)oinuneoirf Mf. 
Huinphrys  to  carry  dispatches  to  France,  after  he  had  been  convicted  of  treacherously  us"^ 
ing  B.  F.  Bache,lhe  late  editor  of  the  Aurora.  The  latter  allusion  was  to  the  misskwofite 
gentleman  who  was  counsel  for  the  prosecution,  to  form  a  treaty  with  an  lodiin  ttibPii* 
consequence  of  his  composiug  the  popular  song  *  Hail  Columbia.'  "  Ibid, 
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nt?  Did  they  deserve  to  be  so  grossly  treated  as  they  have  been? 
find  that  it  is  they  only  who  have  suffered  violence.  Are  these  gentle- 
be  deprived  of  the  right  of  expressing  their  opinions  any  more  than 
lo  diflfer  from  them  ?  It  is  true  we  are  in  a  state  of  society  so  entirely 
and  cut  up  that,  with  the  most  diligent  and  minute  observation,  I  am 
to  ascertain  on  which  side  the  majority  lies.  But  it  is  not,  therefore, 
M  either  of  those  divisions  should  dictate  to  the  other  an  absolute  de- 

of  the  right  of  opinion.  No;  I  thank  God  we  are  not  yet  in  that 
'hen  one  set  of  men  shall  siay  and  do  as  they  please,  while  another 
ill  say  and  do  as  they  may  be  permitted. 

there,  in  putting  up  these  simple  notices,  any  indications  of  a  riotous 
on  ?  Mr.  Gallagher  tells  you  that  he  was  abused  by  those  who  put 
>;  but  mark  the  language  of  this  inconsiderate  young  man.  He  tells 
I  tliey  abused  him  for  an  insult  upon  their  nation;  could  there  be  any 
'  the  nation  that  was  meant,  when  we  find  the  notice  expressly  ad- 

to  the  natives  of  Ireland  only  ?  it  is  clearly  perceptible  that  when 
d  their  memorial  and  notice  Jacobinical  papers,  he  meant  and  they 
insult.  But  here  he  really  meant  to  give  a  touch  of  his  politics;  a 
'  religion  came  to  him  at  the  mayor^s;  for  he  did  not  tell  them  at  the 
that  they  were  profaning  his  religion  by  posting  their  notices;  his 
only  were  there  interested.  Trace  him  a  little  further,  and  we  shall 
V  very  compatible  his  religious  sentiments  are  with  his  practice. 
ie  insulted  the  persons  who  put  up  the  notices,  they  retorted,  as  he 
ledges,  by  calling  him  scoundrel  and  rascal,  and  by  declaring  that  re- 
for  the  Sabbath  only  saved  him  from  chastisement;  and  then  this  young 
sligion  and  politics  retreated  calmly  into  church.  But  mark  him,  on  re- 
from  his  devotion,  how  courageous  and  charitable — he  who  could  bear 
lied  a  rascal — this  pious  hero,  upon  hearing  the  vociferation  of  *^  kick 
,**  and  upon  seeing  Dr.  Reynolds,  who  had  never  offended  him,  keep' 
r  or  Jive  personn  at  bay^  this  valiant  youth  rushes  forward,  and  he 
\  Reynolds ;  but  remember  it  was  not  until  Dr.  R.  was  on  the  ground, 
•  heels  had  been  tripped  up  by  another  person.  By  what  right  should 
ng  man  insult  those- persons — was  he  a  trustee,  or  who  made  him  the 
norutn?  In  his  whole  conduct  we. trace  a  resemblance  of  those  per- 
om  we  sometimes  hear  of  making  their  escape  from  one  of  our  public 


then  is  the  true  charge  against  these  gentlemen  7  Have  we  not  nega- 
ence  that  after  the  notices  had  been  posted  up,  and  the  clerk  was  in 
>r  pulling  them  down.  Dr.  Reynolds  and  Mr.  Cuming  were  passing 
they  saw  him  do  it,  and  that  they  acted  with  so  much  decorum  as 
1  to  say  a  word  in  opposition  to  it  ?  Now  if  this  is  true,  and  it  is 
by  the  evidence  for  the  prosecution,  is  it  not  reasonable  and  just  to 
E,  that  all  that  followed  of  violence  was  to  be  attributed  to  this  young 
Had  they  indeed  been  of  the  same  violent  temper,  there  is  no  know- 
hat  an  extent  a  just  resistance  might  have  carried  the  quarrel.  We 
at  when  he  insulted  the  persons  in  the  first  instance,  he  did  not  act 
mbassador  of  Mr.  Neale.  Could  these  gentlemen  suppose  that  a 
la  in  the  subsequent  stage  would  countenance  such  intemperate  be* 
t  But  there  was  no  violence  whatever  done,  nor  intended  by  any  of 
mtlemen,  as  is  evident  from  the  remaining  testimony.  'J*his  Mr. 
srgoes  to  Mr.  Taggarl,  and  brings  him  to  the  place  where  the  notices 
Ar.  Taggart  addresses  them  as  good  citizens,  in  decorous  and  tempe- 
[oage,  and  at  the  same  time  pulls  down  the  notices  that  had  been  put 
seond  time  in  their  presence.  But  here  there  is  no  violence — "  No," 
.  Taggart,  '*I  reasoned  with  them,  and  they  reasoned  with  me."  Yet 
that  he  tore  down  the  paper.     Now  if  there  was  any  thing  like  a 
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violent  or  riotous  disposition,  would  it  not  have  been  displayed  on  this  occa- 
sion, when  their  object  of  notification  was  frustrated  ? 

Now,  sirs,  because  this  self-appointed  censor  morum,  Mr.  James  Galla* 
gher,  jun.,  chose  to  pull  down  this  Jacobinical  paper,  as  he  calls  it,  and  ther^ 
fore  chose  to  go  and  tell  the  priest  that  the  consequences  would  be  riot  and 
bloodshed,  in  the  church  yard  of  St.  Mary,  are  these  gentlemen  to  be  placed 
in  this  unpleasant  situation  of  going  through  the  form  of  a  trial,  and  made  the 
theme  of  public  alarm  and  private  conversation?  But  this  young  inan*i 
memory  is  as  extraordinary  as  his  conduct — his  memory  almost  supersedes 
written  testimony ;  for  he  swears  that  the  notice  put  up  by  these  gendeneii, 
coupled  the  Sedition  with  the  ^lien  Law,  But  look  to  the  notice ;  it  con- 
tains no  such  idea  ;  the  paper  positively  contradicts  it— the  nature  of  the  ease, 
and  the  contents  of  the  memorial,  would  be  sufficient  of  themselves  to  contra 
diet  it.  The  object  here  is  to  combine  the  idea  of  two  laws,  one  of  which  it 
was  presumed  they  had  nothing  to  do  with,  while  the  very  circumstance  of 
coupling  shows  the  opinion,  that  they  had  reason  to  complain  of  the  other. 
There  can  be  no  doubt  that  this  young  man,  where  his  passions  do  not  take 
complete  possession  of  his  understanding,  is  entitled  to  credit.  Bat  hii 
imagination  was  so  much  heated  by  an  indiscriminate  perusal  of  newspaper 
essays  and  paragraphs  for,  and  against  those  bills,  and  his  mind  so  modi 
distorted  by  the  perpetually  reiterated  cant  of  Jacobinism,  as  to  have  coofnsed 
and  confounded  all  order  and  propriety  in  his  mind,  so  that  whererer  the 
Alien  Bill  comes  in,  the  Sedition  Law  must  from  the  necessity  of  his  case  be 
dragged  in  also,  and  thus  he  has  formed  a  kind  of  hocus  pocus  to  himself,  of 
which  every  one  but  himself  can  conceive  the  incongruity. 

After  this  young  man  had  got  Mr.  Taggart  to  the  spot,  and  had  those  harm- 
less notices  pulled  down,  by  that  gentleman,  who  it  appears  never  read  theo, 
but  took  it  upon  his  authority  that  they  were  Jacobinical  papers,'  this  yoai^ 
man,  in  the  fervor  of  his  politics  or  piety,  for  it  is  difficult  to  determine  which, 
at  this  point,  goes  to  the  Rev.  Mr.  Neale,  and  says  to  him  :  **  Good  God, 
sir,  there  is  a  plot,  a  Jacobin  plot ;  the  notices  are  stuck  up  upon  the  chorrh 
doors,  horror  and  bloodshed  is  contemplated,  and  you  must  interpose  your 
spiritual  authority."     That  this  poor  little  advertisement,  so  simple  in  itfel( 
so  narrow  in  its  object,  so  bounded  in  its  view,  should  in  the  eyes  of  this 
young  man  be  deemed  all  abundant  with  evils  as  the  Nile  is  prolific  of  bless- 
ings, would  be  unaccountable  upon  any  other  ground,  than  those  which  I 
have  endeavoured  to  show — the  heated  state  of  the  young  man*s  imagination. 
Where  could  the  sober  and  temperate  mind  discover  mischief  in  so  plains 
form  of  words  ?     To  me  this  notice  appears  in  its  plain  and  unadorned  stvlCi 
expressing  exactly  what  it  means  ;  to  him  it  means  everything  dire  and  dis" 
astrous  ;  his  mind  sees  in  it  the  gulf  of  destruction  which  is  to  swallow  the 
whole  congregation  up  like  the  heroes  of  the  bloody  buoy  ;  and,  full  of  the 
idea,  he  piously  resolves  to  attack  the  conspirators,  and  with  the  aid  o{  the 
whole  congregation  thresh  them  out  of  the  field.     But  after  going  to  his  priest, 
he  goes  next  to  his  father,  who  tells  him,  and  no  doubt  with  becoming  difcre- 
tion,  to  go  and  get  some  men  and  turn  them  all  out.     But  it  is  somewhat 
remarkable  that  the  young  hero  does  not  appear  on  the  scene  for  some  time, 
his  passion  had  taken  a  lower  station,  he  did  not  choose  to  go  into  the  chnrth- 
yard  alone,  he  retired  for  a  while  to  his  pew.     But  I  should  have  obscrred, 
that  after  he  had  gone  to  his  father,  he  went  to  Mr.  Connor,  and  told  hiffl, 
"you  must  stay  after  church;  there  is  to  be  a  seditious  meeting.'*    Let  ne 
put  it  to  the  conscience  of  the  jury,  and  the  judgment  of  the  court,  whether 
it  is  within  the  capacity  of  a  reasoning  man  to  discover  in  this  notice,  either 
sedition  or  a  disposition  to  riot  ?     From  the  whole  tenor  of  the  evidence  w« 
find  the  conduct  of  the  accused  in  perfect  harmony  with  this  notice*  and 
worthy  of  the  memorial  that  they  held  for  signature.     It  there,  in  Mckiog 
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B  tignatures,  aught  that  can  he  tortured  to  a  seditious  intention  ?  Is  a 
titaiional  right  then  branded  with  this  opprobrium  ?  Would  the  attorney- 
ral  prosecute  for  such  an  act  ?  No  ;  I  will  take  upon  me  to  defend  his 
mr  from  so  odious  a  suspicion.  I  will  boldly  say  that  the  man  who 
Id  call  thi$  a  seditious  act,  ought  never  to  participate  in  the  adminis- 
Mt  of  justice,  nor  in  any  station  in  a  court  of  law  !  What !  shall  one 
of  people  be  at  liberty  to  address  one  branch  of  the  government,  and  a 
id  class  be  exposed  to  slander  and  persecution  for  addressing  another 
eh  of  the  government  ?  Shall  they  not  be  permitted  to  do  this  just  and 
act  without  being  branded  with  disrespectable  epithets  ?  Such  acta  of 
tCiee  are  not  calculated  to  promote  social  security  or  public  character ; 
are  calculated  to  inflame,  and  produce  a  dangerous  and  fatal  collision 
arty  passions  ;  effects  which  could  never  be  produced  by  a  memorial 
rn  op  with  so  much  decency  and  moderation  as  that  which  has  been 
d  a  Jacobin  paper. 

endemen,  I  ask  you,  I  ask  any  man  who  has  either  read  this  memorial,  or 
d  the  evidence  which  has  been  brought  forward,  to  point  out  the  sedition  in 
(0  poiot  out  the  tendency  therein  to  produce  riot.  And  are  you  to  be  called 
I  tor  determine  that  to  be  criminal,  which  must  have  reached  every  ear  and 
J  heart  present,  as  innocent?  And  this,  because  this  young  man  had 
ted  hobgoblins  which  affrighted  him  with  their  unreal  deformity!  Are 
wholesome  and  reverend  courses  of  the  law  to  be  made  subservient  to  his 
kaess,  or  are  his  intemperate  actions  to  be  laid  hold  of  by  party,  to  per- 
the  sacred  ends  of  justice? 
Iiii  is,  throughout,  a  party  transaction;  the  6rst  and  only  licentious  dispo- 

0  which  I  can  discover  in  the  whole  of  the  evidence,  is  exhibited  by  this 
W  man,  Mr.  Gallagher,  jun.  It  was  he  that  tore  down  the  notices.  It 
he  thai  brought  ^I r.  Taggart  to  tear  down  the  second.  It  was  he  that 
ned  the  priest,  and  disturbed  the  church  service.  It  was  he  that  alarmed 
Connor  into  a  belief  of  such  a  riotous  design.  It  was  he  that  called 
memorial  a  Jacobin  paper,  and  the  holders  of  it  Jacobins.  It  was  he 
ahrmed  the  aged  Mr.  Conroy,  and  clamoured  for  his  insulted  religion. 
g  his  pardon;  it  was  not  his  religion  that  he  felt  for  here ;  he  lost  all  con- 
ration  for  its  precepts  in  his  vehemence  against  Jacobinism.     He  takes 

1  himself  to  say  that  is  wrong  which  men,  at  least  as  well  informed  as 
idf  and  as  free,  say  is  right.  But  was  it  for  him  to  be  the  umpire  in 
I  a  ease ;  or  would  he  have  ventured  to  take  upon  him  to  dictate  in  such 
■e«  were  he  not  previously  confident  that  the  numbers  on  his  side  were 
BQch  superior  to  his  antagonist?  Had  the  congregation  been  equally 
led  when  they  came  out  of  church,  what  might  not  have  been  the  conse- 
ice?  what  would  have  been  his  conduct?  Why,  this  self-created  •^jax, 
rho  boasts  of  attacking  Dr.  Reynolds  while  that  gendeman  kept  five  others 
ij«  and  who  so  bravely  boasts  of  having  kicked  him  when  he  was  down, 
hero  would  most  probably  have  retired  to  his  seat  or  to  his  home. 

fe  have  heard  much  of  Jacobinism;  great  use  has  been  made  of  this  word 
Mosive  purposes.  As  to  Jacobinism,  as  it  is  generally  described,  I  need 
declare  my  abhorrence  of  it.  I  am  as  much  opposed  to  the  arbitrary  and 
lalnary  character  of  Jacobinism  as  I  am  firmly  devoted  to  peace,  security, 
freedom.  I  am  for  republicanism.  It  is  on  the  principles  of  republi- 
sm  I  rely  for  my  own  liberty  and  my  family's  protection ;  my  interests 
iaeeparable  from  the  freedom  of  my  country,  and  I  must  therefore  be  from 
eiple  as  well  as  interest  a  foe  to  Jacobinism,  or  any  measures  that  would 
to  disorder.  But  I  cannot  help  expressing  my  astonishment  that  any 
I  ahould  be  found  capable  of  daring  to  brand  such  a  proceeding  as  these 
lemen  had  in  hand  with  so  base  an  epithet;  to  denounce  as  riotous  acon- 
lioiial  right,  the  obtaining  of  signatures  to  a  respectful  memorial  addressed 
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to  the  proper  organ  of  government.  But  all  this  outrage  of  propriety,  in  words 
and  deeds,  is  accounted  for  in  the  intemperance  and  inconsistency  of  this  roii- 
taken  and  thoughtless  young  man.  Yet  after  all  his  political  zeal,  this  prin* 
cipal  hero  of  the  drama,  when  he  had  created  this  storm,  left  it  to  work, 
and  retires  awhile  undisturbed.  Upon  entering  the  church  his  piety  taket 
fire,  and  he  spreads  the  flame  to  Mr.  Taggart,  Mr.  Connor  and  the  Priest 
His  troubled  spirit,  impatient  under  his  political  fervor,  takes  instantly  another 
direction,  and  he  modestly  tells  you  that  he  retired  from  the  scene  awhile  to 
watch  over  the  tomb  of  his  mother.  How  powerful  is  frenzy  or  infatuation; 
he  who  rould  feel  all  those  lively  impressions  of  danger  to  the  government 
and  of  defilement  to  his  church,  and  the  next  moment  impressed  with  the 
sweetest  impressions  of  filial  remembrance,  retiring  from  the  sacred  pre- 
cincts where  the  remains  of  his  parent  were  entombed,  plunges  into  a  de- 
gree of  violence  that  outrages  all  law,  all  the  amicable  and  humane  principles 
of  religion,  and  all  the  impressions  of  a  sincere  and  reverential  sorrow.  He 
had  but  just  stepped  from  the  tomb,  when  his  ears  are  gladdened  by  the  sonnd 
of  a  voice  familiar  to  him,  crying  aloud  *Murn  him  out;"  he  rushes  to  the 
spot,  and  he  sees  Dr.  Reynolds  keeping  four  or  five  persons  at  bay ;  in  a  mo- 
ment he  forgets  his  religion  and  the  solemn  tomb,  and  he  joins  loud  in  the 
shout  of  war;  he  runs  into  the  scene  of  battle  with  passions  which  while  ihere 
was  danger  he  did  not  manifest.  After  he  had  stirred  up  alarm  and  rage  he 
retired  for  awhile,  leaving  it  to  others  to  carry  on  the  war;  but  he  tells yoo 
himself  that  on  his  return  he  directly  went  up  to  Dr.  H.  with  a  determination 
to  put  him  out!  By  his  own  statement  it  appears  he  did  not  return  until 
there  was  no  danger,  and  then  his  courage  mounts  to  the  highest.  I  claim 
your  particular  attention  to  this  part  of  the  evidence,  because  it  is  important 
with  respect  to  the  two  indictments. 

I  will  now  endeavour  to  analyze  the  facts  which  have  been  produced,  in 
order  to  prove  that  these  persons  were  neither  of  them  engaged  in  a  riot. 

The  first  witness,  Mr.  Brown,  says  that  he  saw  Dr.  Reynolds  and  Mr. 
Cuming  together,  pulling  up  the  notices,  but  that  they  were  standing  very 
peaceably,  and  were  guilty  of  no  violence.  This  witness  gives  no  evidence 
whatever  of  a  riot,  and  this  is  the  only  witness  that  gives  any  testimony  thai 
applies  to  three  persons,  which  are  the  legal  number  to  constitute  a  riot.  I 
ask  any  man  whose  mind  is  divested  of  party  prepossessions,  whether  there 
is  the  least  circumstance  that  can  be  entitled  a  riot?  I  ask  further:  Ifthia 
is  a  point  established,  what  evidence  is  there  to  criminate  Mr.  Duanc  or  Mr. 
Moore  ?  I  ask  you,  gentlemen,  is  there  one  of  you  who  would  conceive  him- 
self wrong  to  be  engaged  in  the  same  way  as  ihey  were?  With  respect  to 
Mr.  Cuming,  there  is  nothing  said  about  his  conduct  during  the  whole  affraj. 
All  that  is  said  is  by  Mr.  Gallagher,  and  that  took  place  before  he  went  into 
church,  and  nothing  appears  to  prove  ihem  disposed  in  the  least  to  riot.  Can 
it  bo  necessary  for  me  to  proceed  in  one  argument  to  establish  the  innocence 
of  those  men,  beyond  what  evident  observation  must  point  out? 

May  1  not  here  with  confidence  dismiss  every  further  discussion  of  the 
question  of  riot?  I  appeal  to  the  jury  to  reflect  for  one  moment,  howe«r 
mistaken  those  men  may  have  been  in  the  opinions  of  some  with  respeetio 
their  going  into  the  churchyard  on  Sunday,  whether  when  they  went  there  it 
was  with  an  intent  to  obtain  their  object  by  any  criminal  means  ?  Was  it  not 
a  lawful  act  ?  And  where,  then,  is  the  proof  of  criminal  intentions  or  violeDce^*'* 
their  part?  A  fray  was  produced,  but  not  by  these  gentlemen.  It  waspf^* 
duced  by  the  unwarrantable  conduct  of  Mr.  Gallagher.  liCt  not  those  who  are 
the  authors  of  mischief  complain ;  much  less  when  they  are  the  first  acior*"^ 
violence.  These  gentlemen^went  into  this  church  yard  without  any  view^*^ 
violence,  but  they  were  forced  from  the  object  for  which  they  went ;  ^^y 
were  thrown  out  of  their  place ;   they  had  not  time  even  to  give  explanation 
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or  make  sn  apology,  because  Mr.  Conroy  came  up,  and  told  them  to  go 
lit,  aod  before  they  had  time  to  explain,  the  cry  of  '*  turn  them  out*'  was  to 
k  heard.  We  find  that  Dr»  R.  was  not  at  all  unwilling  to  go  out  of  the 
;horch  yard.  I  wish  the  Attorney  General  had  subpcBuaed  Mr.  George  Meade, 
hat  we  might  have  heard  what  he  had  to  say  concerning  the  idea  of  young 
vallagher  about  Jacobinism,  which  had  so  much  got  the  better  of  this  little 
fmileman's  judgment,  that  I  am  really  astonished,  generated  as  this  business 
ras,  his  prediction  was  not  verified — that  bloodshed  did  not  take  place. 

Having  said  thus  much  on  the  riot,  let  me  call  your  attention  to  the  other 
indictment  which  is  before  you,  against  Dr.  Reynolds  alone  for  assault,  &c.    I 
im  surprised  that  two  indictments  could  possibly  have  been  instituted  ;  and  I 
can  no  otherwise  moderately  account  for  it,  than  by  supposing  some  error  or 
nisapprehension  in  the  proceedings  at  the  mayor's.     We  have  seen  that  in 
Dr.  Reynolds'  conduct  nothing  has  been  proved  of  a  riotous  nature;  yet  here 
ii  in  one,  the  act  of  riot  exhibited  against  him  before  you,  as  a  rioter ;  but  is 
it  act  extraordinary,  that  in  one  moment  you  should  indict  him  for  riot,  and 
fonish  him  for  it,  and  in  the  next,  present  him  for  assault  with  intent  to  mur- 
der! ,  It  is  a  well  known  and  sound  rule  of  penal  justice,  that  no  man  can  be 
bdieted  twice  for  the  same  offence;  but  I  ask,  if  you  were  to  find  both  these 
iidictments  true  against  Dr.  R.,  whether  he  would  not  be  punished  twice  for 
the  iime  offence.     But  how  can  this  be  called  an  offence  ?     It  is  not  pre- 
tended that  he  struck  any  body,  or  that  he  attempted  to  strike  any  body,  but 
when  he  was  attacked  by  the  redoubtable  Mr.  Gallagher,  he  produced  a  pistol* 
lam  here  not  to  say  he  was  right  in  producing  a  pistol,  but  I  will  say  that 
ke  was  not  wrong.     If  a  man  is  surrounded,  so  that  his  strength  is  overpow- 
ered, he  is  justifiable  in  using  this  weapon,  not  to  destroy  life,  but  to  hold  it 
w  terror em^  in  aid  of  his  physical  strength.     I  will  show  that  this  is  the  posi- 
lire  language  of  the  law,  as  well  as  of  reason.     I  am  willing  to  maintain  that 
i  man  is  justified  in  carrying  arms  to  defend  himself.     Every  assault  is  action- 
able, but  there  is  no  doubt  that  arms  are  to  be  used  only  when  the  blow  can- 
Boi  be  avoided.     If  any  man  attempts  to  strike  me,  the  law  allows  me  to  an- 
ticipate the  blow.     If  1  cannot  prevent  his  making  use  of  his  strength,  the  law 
of  nature  and  the  law  of  reason  justify  me,  not  in  applying  to  extremes,  but 
if  it  becomes  necessary  to  my  safety,  I  am  to  make  use  of  the  weapon  to  pre- 
renl  the  blow,  and  even  to  take  his  life,  if  necessary  to  my  own  safety. 

Dr.  Reynolds  was  assailed ;  a  crowd  came  about  him;  there  was  a  general 
ny  of  **  push  him  out."  We  must  suppose  him  placed  under  all  these  indi- 
alions,  and  when  young  Gallagher  approached  him  with  threats,  while  at  that 
noment  he  was  keeping  four  or  five  persons  at  bay,  he  came  up,  influenced 
)y  resentment  to  assist  in  the  business.  Dr.  R.  would  have  been  equal  to  the 
rontest  with  Mr.  Gallagher  alone,  but  his  hands  were  not  equal  to  the  contest 
irith  the  addition  of  him  to  four  or  five  more.  In  this  predicament,  and  being 
ilnirk,  or  struck  at  by  this  young  man,  having  a  pistol  in  his  pocket.  Dr.  R. 
produced  it,  and  though  it  was  said  tho  pistol  was  loaded,  yet  we  find  he  did 
not  make  use  of  it  but  to  extricate  himself  from  his  assailants.  The  proba- 
bility must  be  formed  from  the  nature  of  the  case,  which  is,  that  the  pistol  was 
produced  at  the  moment  that  the  push  was  given:  when  personally  attacked, 
[le  says,  *'I  will  not  suffer  myself  to  be  insulted."  I  ask,  whether,  in  com- 
mon conduct,  which  must  be  allowed  by  every  man  who  hears  me,  he  would 
Dot,  if  attacked  by  four  or  five  men,  if  he  could  scarcely  keep  these  persons 
II  bay,  and  had  not  strength  to  encounter  them,  but  still  having  the  command 
»f  himself  so  as  not  to  draw  his  pistol,  if  he  had  any,  if  he  saw  the  sixth 
Dan  coming  up  with  a  menacing  appearance  and  shouts,  would  he  not  draw 
his  pistol  from  his  pocket  under  these  circumstances,  and  say,  '*  no,  this  is 
going  too  far;"  **  till  I  was  struck  I  checked  my  passion;  I  would  not  go  to 
sxtremities."     Would  not  anyone  have  added,  **I  will  now  defend  myself?" 
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This  was  an  act  which  every  man  would  have  done,  to  prevent  further  insult 
If  he  had  contemplated  any  violence,  is  it  possible  to  suppose  that  he  being 
armed,  would  not  have  committed  it  before  ?  They  did  not  know  he  was 
armed.  Besides,  it  does  not  appear  whether  the  pistol  was  cocked  or  not 
This  pistol  was  put  into  the  pocket  of  Dr.  R.  with  the  same  view  as  it  was 
used  for — to  protect  his  person  from  assassination,  and  it  was  produced  from 
his  pocket  to  protect  him  from  insult.  Dr.  R.  was  well  known  to  the  pastors 
of  that  cliurch,  and  to  have  suffered  expatriation  and  the  sacrifice  of  the  dear 
ties  of  kindred,  friends,  and  an  enviable  society,  in  promoting  the  restoratioD  of 
liberty  of  conscience  to  the  Catholics  of  Ireland.  He  went  to  that  place  with 
a  view  of  obtaining  subscriptions  to  a  memorial  for  the  relief  of  his  coontrj 
people  arrived  from  Ireland  ;  he  went  there  peaceably,  without  any  view  of 
violating  the  sacred  ground,  or  to  offer  any  insult  to  the  congregation,  for  they 
had  broken  up  before  he  came ;  and  before  he  could  utter  an  apology,  abusive 
language  was  poured  out  upon  him.  All  this  he  can  bear,  and  even  the  words 
**  put  him  out.*'  He  can  bear  even  to  be  kept  at  bay  by  four  or  five  men ;  bol 
the  moment  this  young  man  put  him  in  further  peril,  here  he  is  struck,  hesajs 
he  can  bear  it  no  longer,  **  any  man  that  offers  me  violence,  I  will  kill  him.*' 
These  words  I  put  in  the  strongest  light  they  can  possibly  bear,  because  I 
know  the  law  will  bear  me  out  in  it. 

Gentlemen,  why  was  this  pistol  put  in  Dr.  Reynolds'  pocket?  Was  it  to 
murder  Gallagher?  Was  it  with  a  design  to  use  it  on  this  occasion?  No! 
I  am  sorry  to  say  that  we  found  occasion  for  the  evidence  of  Mr.  Clay.  When 
we  heard  his  evidence,  every  man  here  must  have  seen  occasion  for  him  to 
wear  a  pistol ;  every  man  must  be  convinced  that  there  was  a  plot  to  assassinate 
Dr.  Reynolds.  Mr.  Clay  is  a  gentleman  of  known  intec^rity  and  veracity,  and 
would  not  suffer  this  impression  to  be  made  on  his  mind,  without  his  conclo" 
sions  were  drawn  from  the  strongest  evidence.  There  can  be  no  doubt  bat 
there  did  exist  a  conspiracy  to  assassinate  Dr.  Reynolds,  which  was  comna* 
nicated  to  him  prior  to  this  time ;  so  soon  as  he  heard  it  he  asked  advice ;  he 
asks,  "  shall  I  carry  a  pistol  ?'*  He  is  told  that  there  is  no  security  in  a  pistol, 
that  the  danger  was  such  as  to  require  a  more  secure  weapon  for  defence,  anJ 
that  he  ought  to  carry  a  dirk.  What  man  would  have  hesitated  to  protect 
himtjclf  against  a  menace  of  that  kind  ?  I  appeal  to  every  man  in  Court— I 
appeal  to  the  Attorney-General  himself  on  this  point;  he  carries  a  sword-rane, 
ami  so  do  I ;  there  are  many  gentlemen  in  this  country,  who,  from  the  opca- 
sion  of  the  times,  and  the  combination  of  circumstances,  also  wear  sword- 
canes.  There  were  two  periods  when  every  one  wore  weapons  of  defence 
from  necessity.  The  iirst  when  the  police  was  so  defective  that  robberies  were 
constant,  and  self-protection  became  necessary  through  the  defects  of  the  law. 
The  second,  when  political  fury  rose  to  such  a  height,  as  in  1785-6,  that  it  no 
longer  became  a  question  of  defence  against  robbers,  but  against  political  op- 
ponents. The  times  are  altered,  or  party  violence  has  become  less  serious; 
we  see,  indeed,  that  tlie  spirit  of  party  yet  preserves  a  disposition  to  assas- 
sination, in  the  threats  against  Dr.  R's.  life,  and  that  he  at  the  present  lime  ha* 
occasion  to  act  on  the  defensive  as  every  one  did  at  these  periods ;  there  is  no 
danger  to  be  apprehended  from  a  man  who  carries  a  sword-cane  or  oilier  wea- 
pon of  defence;  there  is  no  law  in  Pennsylvania  to  prevent  it;  every  man 
has  a  right  to  carry  arms  who  apprehends  himself  to  he  in  danger.  If  every 
man  1ms  a  right,  was  not  this  gentleman  justifiable  in  putting  arms  in  lii^ 
pocket,  when  so  special  an  occasion  commanded  him  ?  Here  there  is  no 
danger  of  error;  it  was  a  mere  accidental  circumstance  of  Mr.  Clay  hnfeing 
in  the  same  house  that  brought  the  design  on  Dr.  Reynolds'  life  to  his  know- 
ledge. Mr.  Clay  is  a  man  of  too  high  credit  and  acknowledged  understamiing 
to  render  what  he  says  questionable.  The  court  must  be  satisfied  of  its  pro- 
priety from  so  respectable  an  authority. 
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A  few  words  more,  as  to  the  manner  of  this  business.  Mr.  Brown  says 
Ibing  at  all  about  the  riot:  Connor  says  that  Dr.  R.  observed,  that  he. 
«Jd  defend  himself  against  every  insult;  this  was  before  he  was  pushed  by 
Oagher,  bat  perhaps  this  gentleman  might  have  been  mistaiien  as  to 
time  these  words  were  spoken,  for  from  the  other  evidence  it  must  have 
n  later  than  he  places  it.  Now,  gentlemen,  you  will  perceive  by  the 
ieUnent,  that  he  is  tried  for  assault  with  intent  to  murder,  and  yet  throughout 
'  whole  of  the  evidence  we  hear  nothing  but  defensive  language,  and  defensive 
ioDS  from  the  pary !  Where  then  is  the  Malice  Aforethought?  This  must  be 
siery  murder.  This  must  be  proved  respecting  assault.  My  client  says,  that 
contemplated  no  violence,  but  all  he  did  was  to  prevent  outrage  on  himself: 
■  proved,  that  when  he  drew  the  pistol,  he  considered  himself  to  be  in  danger 
Biy  moment,  and  he  had  evident  foundation  for  this  belief.  Every  act  that 
ndnced  riot  and  confusion,  seems  to  have  been  in  the  hostile  treatment  he 
Biived,  and  there  is  no  ground  for  believing  that  he  intended  to  injure  any 
le.  He  was  exposed  to  gross  insult  and  abuse;  but  he  proved  that  he 
oald  not  always  submit  to  it.  Insult  he  did  submit  to  in  being  thus  shouted 
,and  being  thus  bayed;  but  he  withheld  his  last  resource  till  he  received  a 
ith  from  this  Mighty  Goliah,  and  he  then  thought  proper  to  stand  on  his 
sfimce  by  the  production  of  a  pistol ;  he  then  says,  I  will  make  it  the  worse 
ir  him,  if  any  man  insults  me. 

The  next  witness  meriting  our  attention,  is  Mr.  Gallagher  himself;  he  went 
fward  and  determined  to  put  out  Dr.  R.  Here  we  find  him  instigated  by 
sense  of  his  religious  obligations.  I  hope  his  knowledge  of  religion  is 
on  correct  than  his  sense  of  politics,  in  denominating  this  act  sedition  and 
Kobinism.  He  saw  that  the  party  who  were  opposed  to  Jacobinism,  were 
ifEeiently  strong  to  prevent  these  measures,  and  therefore  he  thought  him- 
iif  perfectly  safe  to  go  and  join  it.  The  narrative  exhibited  by  Mr.  Ryan, 
■  perfect  picture  of  this  transaction,  and  therefore  I  shall  again  call  it  to 
Mr  recollection.  [Here  Mr.  Dallas  read  that  part  of  the  testimony.] 
There  cannot  be  a  question,  whatever  doubt  might  hang  upon  your  minds 
iih  respect  to  the  other  witness,  that  Mr.  Ryan's  testimony  must  be  correct. 
be  time  of  presenting  the  pistol,  he  tells  you,  was  after  Dr.  R.  had  received 
epush  from  Gallagher.  He  says.  Dr.  R.  stepped  back;  I  presume  to  put 
f  hand  in  his  pocket;  hesays^he  was  by  and  saw  G.  arrive  upon  the  spot,  as 
ell  as  the  first  acts  of  G.,  and  Dr.  R.  pulling  out  his  pistol.  Gentlemen,  if  this 
itol.was  in  so  bad  a  state  as  this  witness  states  it  to  be,  it  is  probable  that  he 
ily  put  it  in  his  pocket  at  some  former  period,  and  let  it  remain  there,  but  on 
ii  occasion  used  it  in  terrorem.  Now,  if  Dr.  R.  had  come  with  a  bloody 
iad  and  with  intention  to  kill,  as  the  indictment  states,  would  he  have  brought 
weapon  in  this  wretched  condition? 

Mr.  McCamey  says,  that  Dr.  R.  was  seized  and  pinioned,  the  moment  the 
itol  was  produced.  However,  I  shall  not  dwell  on  his  evidence. 
I  have  taken  up  much  of  your  time,  but  I  conceive  this  case  so  interesting  to 
ery  citizen,  that  I  feel  the  force  of  a  good  maxim  to  resist  the  first  appear- 
lee  of  eviL  I  am  persuaded  I  am  before  a  court,  who  will  not  indulge  the  least 
bpathy  to  those  who  have  been  called  Jacobins,  nor  favour  for  federalists. 
ir  be  it  from  me,  therefore,  to  suppose  that  you  will  not  do  justice.     There 

I  be  no  doubt  but  there  are  men,  who  will  think  they  have  a  right  to  bring 
ery  Jacobin  to  the  ground  r  but  the  time  has  not  yet  arrived  for  a  court  to 
J  what  opinions  are  worthy  of  merit  or  demerit.  I  am  sure  that  you  will 
t  say,  that  a  man  has  been  guilty  of  assault  with  intent  to  murder,  merely 
eanse  he  was  the  object  of  party  hatred  and  revenge.     Believing  that  you 

II  act  uprightly,  I  shall  rest  satisfied  that  you  will  acquit  the  defendants  of 
ih  indictments. 
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Mr.  Dallas,  having  concluded  his  observationSt  Mr.  HopkiDson  rose  and 
addressed  the  jury  to  the  following  eflfect:— 

Gentlemen  of  the  Jury. — You  must  have  an  uncommon  degree  of  discern- 
ment, if  you  c^n  still  recognize  the  case  now  in  issue,  and  which  you  hire 
been  sworn  to  try,  through  the  tedious  and  verbose  harangue,  the  political  con* 
fessions  and  discussion, — the  low,  vulgar  and  unworthy  wit,  which  the  gentleman 
who  has  just  sat  down  has  thought  proper  to  introduce — a  kind  of  wit  which 
he  would  have  been  ashamed  to  have  offered  to  a  company  at  his  own  table; 
but  which  he  has  thought  sufficiently  dignified  for  you  and  this  place:  but  it 
is  particularly  observable  that  it  is  against  Mr.  Gallagher,  on  this  occasion,  he 
has  chosen  to  make  a  violent  and  unprecedented  attack,  expecting  to  destroy 
the  weight  of  that  gentleman's  evidence  in  your  view,  and  thus  obtain  his 
end.      Mr.  Gallagher,  whom   he  thus  assaults,  has  been  brought  forwan! 
here,  to  give  testimony  on  the  part  of  the  Commonwealth  in  a  prosecution  insti- 
tuted to  preserve  the  peace  of  that  Commonwealth  and  your  peace  as  meroben 
of  it,  for  every  man  is  interested  therein.   Coming  forward  in  this  capacity, hi 
has  been  treated  in  the  most  rude  and  unmanly  manner,  and  in  a  style  of  in- 
decent  language,  such  as  the  whole  ability  of  that  gentleman  could  produce. 
The  effect,  it  is  sure,  has  been  to  excite  a  laugh  such  as  that  gentleman's  wit  caa 
raise ;  but  to  you  I  appeal  to  say,  if  Mr.  Gallagher's  conduct  as  a  witnesi, 
has  not  been  unexceptionable,  and  it  is  only  as*  such  that  he  was  a  proper 
object  of  observation  at  all.     Did  not  Mr.  G.,  with  equal  candor  and  tmifa, 
answer  the  questions  preferred  to  him  on  the  one  side  as  the  other  by  tlM 
counsel  for  the  defendants  as  for  the  Commonwealth?     Did  he  not  coodsd 
himself  throughout  with  entire  fairness  and  propriety?     How  then  has  bf 
deserved  the  treatment  he  has  received  ?     Have  we  seen  in  Mr.  G.'s  depoft" 
roent  any  of  that  passionate  violence,  that  indiscreet  intemperance,  that  partf 
madness  of  which  we  have  heard  so  much  from  Mr.  Dallas  ?  and  yet  one-balf     ' 
of  the  gentleman's  language  has  been  directed  to  place  him  in  these  exceptioi- 
able  views  and  depreciate  his  testimony.     You  have  heard  much  of  the  fajae     ' 
of  the  independence  of  the  bar  and  of  courts.     But  what  is  to  become  of     = 
the  utility  of  courls,  if  the  very  sources  from  whence  they  derive  lhatinfo^ 
mation,  on  which  they  are  to  ground  their  decisions,  are  to  be  dried  up  m^ 
brought  into  public  contempt  in  the  manner  now  attempted?    Whatgeiitlenirt 
will  come  within  these  walls  as  a  witness,  if  he  is  exposed  to  such  iilibenl 
treatment  and  personal  abuse? 

A  gentleman  comes  here,  bound  by  a  recognizance  from  which  he  is  un»bl« 
to  extricate  himself,  to  depose  the  truth  and  perform  a  necessary  duty  lohii 
country,  and  finds  himself,  in  the  face  of  this  Court  and  of  that  countrf* 
an  object  of  ill-timed  sarcasm  and  jesting  which  he   is  obliged  to  hear,iD^ 
which,  by  the  rules  of  the  court,  it  is  well  known    he  is  unable  to  answe** 
Viewing,  then,  the  independence  of  witnesses  as  of  at  least  as  much  imporiati^ 
as  the  independence  of  the  bar,  the  attacks  made  on  Mr.  G.  were  indecent  ^   jt 
improper  in  the  highest  degree.    Did  Mr.  G.  come  here  to  be  made  an  ohje^^  v. 
public  laughter,  the  plaything  of  thegendeman's  amusement — to  be  called'*  ^ 
hero  of  the  drama"  to  be  told  **/Aa/  he  went  to  his  father^**  and  so  forth  ?  "  " 
object  was,  gentlemen,  to  make  this  young  gentleman  little  in  your  eyes, 
the  weight  of  his  testimony  might  be  taken  off.     But  to  close  this  list  of 
timed  and  unjustifiable  jokes,  and  to  fill  up  the  measure  of  severity,  the  tot 
of  this  young  man's  mother  was  not  permitted  to  escape  unstained  with  comni< 
Here  the  gentleman  failed  of  success ;  the  public  mind  shrunk  with  hoi 
from  this  sacrilegious  attempt  upon  it,  and  a  solemn  and  awful  silence  wi 
found  where  the  gentleman  expected  a  return  of  that  loud  laugh  which  has 
exhilarated  his  spirits :  his  mirth  recoiled  upon  him,  and  overwhelmed  hin^ 
with  that  confusion  which  is  the  natural  consequence,  even  in  the  most  shamed 
less,  of  an  unsuccessful  attempt  at  unjustifiable  merriment.     When  this  gcn^ 
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tfeman  shall  come  to  his  pillow  and  the  power  of  reflpction  shall  rise  out  of 
the  giddy  lumuli  that  now  envelops  him,  this  deed  I  am  sure  will  give  him  pain.* 
The  gentleman  observed  this  was  not  a  common  case.     I  did   intend  it 
should  have  been  a  common  case,  and  as  such  I  introduced  it,  and  intended 
it  should  have  appeared  to  the  jury ;   but  the  gentleman  would  not  let  it 
remain  so.     I  know  no  party  in  it:  it  was  my  wish  and  desire  it  should  have 
come  before  yoa  on  legal  testimony  and  legal  ground,  as  an  indictment  for  a 
riot,  without  anticipating  the  subject,  right  or  wrong;   but  the   gentleman 
has  indulged  himself  in  a  wide  field  of  political  discussion,  and  has  honoured 
me  as  well  as  Mr.  G.  with  a  portion  of  his  wit,  of  which  I  shall  in  course 
take  proper  notice.     Early  in  his  address  he  made  a  direct  avowal,  that  he 
considered  this  a  party  question,  and  he  treated  it  in  that  way  altogether.     If 
this  is  a  party  prosecution,  let  me  ask,  who  made  it  so  ?     Does  he  mean  to 
tay  that  the  mayor  was  instigated  by  party  motives  in  this  business,  and  there- 
fore brings  it  forth  in  this  shape  T     If  he  docs  not  think  the  mayor  has  thus 
prostiiuted  his  office  and  his  oath,  then  it  must  bo  the  Attorney  General.     But 
1  will  not  presume  that  he  lays  this  charge  to  the  Attorney  General,  because 
I  know  the  gendeman  has  too  respectful  an  opinion  of  that  officer  to  believe 
it  was  he.     If  it  was  neither  of  these  gentlemen,  it  must  be  the  Grand  Jury, 
who  have  prostituted  their  oaths  to  fhdulge  themselves  with  the  gratification 
of  party  spirit.    Perhaps  he  will  not  be  willing  to  acknowledge  either  of  these 
charges.     If,  then,  the  gendeman  will  not  stand  up  and  accuse  the  mayor;  if 
be  will  not  stand  up  and  acctjse  the  Attorney  General ;  if  he  will  not  stand  up 
and  accuse  the  Grand  Jury,  whom  in  the  name  of  justice  does  he  mean  to 
accuse  for  this  party  malignity  and  persecution?     Does  he  mean  to  suggest, 
femlemen,  that  you  have  been  brought  here  to  be  instigated  to  your  decision 
by  party  favour  or  party  hate  T 

The  next  point  of  discussion,  and  which  indeed  was  the  first  on  which 
the  gentleman  departed  from  the  true  point  of  discussion,  Mr.  Hopkinson 
•aid,  was  by  delivering  some  opinions  on  the  constitutional  right  of  petitioning 
for  any  redress  of  grievances  of  the  national  legislature.    Gentlemen,  I  am  not 
here  called  upon  to  make  my  political  confessions,  nor  do  1  stand  here  to  catch 
the  public  ear  with  professions  of  political  rectitude ;  let  my  obedience  de(!ide 
whether  I  observe  the  laws  and  have  attachment  to  the  constitution  of  my 
country  ;  by  them  I  am  willing  to  be  tried.    So  far  as  relates  to  the  right  of  pe- 
titioning, I  am  free  to  declare  that  there  can  be  no  doubt  that  every  citizen  has 
that  right,  and  is  justifiable  in  exercising  it  in  a  proper  manner  and  proper 
place;  but  I  do  also  declare  that  aliens  have  no  right  whatever  to  petition,  or 
to  interfere  in  any  respect  with  the  government  of  this  country — as  the  right 
of  voting  in  elections  is  confined  to  our  citizens,  the  right  of  petitioning  is 
also — if  aliens  do  not  like  the  laws  of  this  country,  God  knows  there  are  ways 
^nd  wishes  enough  for  them  to  go  back  again — if  they  undergo  greater  hard- 
chips  under  the  operations  of  our  laws  than  of  their  own,  let  them  choose  the 
lesser  evil,  and  this  they  have  an  undoubted  right  to  do.    If  our  citizens  see  the 
laws  wrong,  I  am  the  last  to  wish  to  prevent  them  from  petitioning  for  their 
i^peal,  and  execrate  the  man  that  would.    They  have  an  unbounded  right;  but 
:it  appears  that  a  majority  of  the  persons  assembled  to  sign  and  procure  signa- 
tures, on  this  occasion,  are  not  citizens  of  the  United  States.     Let  us,  for  a 
moment,  even  admit  that  it  was  right  for  them  to  petition,  this  right  should  be 
exercised  in  a  proper  manner  and  at  a  proper  time  or  place.     I  will  say,  the 

•  In  this  as  well  as  several  other  points  in  Mr.  Hopkinson's  speech,  I  have  varied  from 
^he  text  by  omittin)^  sentences  which  either  are  so  imperfeoily  priuied  as  to  be  obscure,  or 
^re  so  irretfularly  reported  as  to  leave  doubt  as  to  their  authenticity.     The  reporter's  sympa- 
thies, which,  in  giving  the  evidence,  appears  to  have  been  tolerably  well  suppressed,  may 
not  unnaturally  be  supposed  to  have  affected  him  in  transcribing  the  closing?  speech  of  the 
Virosccution.     Wherever  it  has  been  in  my  power,  I  have  endeavoured,  besides  correcting 
mere  typographical  enorSi  to  make  proper  allowance  for  their  action. 
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greatest  evils  this  country  has  ever  endured  have  arisen  from  the  ready  admission 
of  foreigners  to  a  participation  in  the  government  and  internal  arrangements 
of  the  country ;  to  demonstrate  which,  I  need  only  appeal  to  the  acts  of  the 
government.     You  cannot  yourselves  forget,  when  this  country  commenced 
its  career  as  an  independent  nation,  it  felt  itself  impressed  with  all  the  frank 
and  generous  failings  of  youth,  all  the  unsuspecting  candour  of  inexperience ;  it 
was  delighted  and  infatuated  with  the  idea  of  becoming  an  asylum  for  the  un* 
fortunate  and  oppressed  of  all  countries,  and  too  readily  opened  its  arms  to 
all.     This  has  been  the  bane  of  the  country.     Had  Americans  been  left  to 
themselves,  we  should  not  this  day  have  been  divided  and  rent  into  parties;  it 
would  not  have  been  necessary  that  one  party  should  carry  pistols  and  dirks 
for  defence  against  the  other,  at  the  recommendation  of  a  member  of  Con- 
gress, or  any  other  person,  and  that  this  conduct  should  be  justified  by 
a   public   advocate  in  a   court  of  justice;  I  do  say  that  we  never  shonU 
have  been  brought  to  this  state,  or  that  such  doctrines  would  never  have  beet 
advocated,  had  it  not  been  for  the  introduction  of  this  foreign  leaven  amongst 
us,  that  has  fermented  the  whole  mass  of  the  community.     At  the  first  esta- 
blishment of  our  government  it  was  determined  to  give  foreigners  a  full  enjoy 
ment  of  all  privileges,  after  a  residence  of  two  years— ^after  a  while  they  dii- 
covered  the  necessity  of  making  the  residence  longer,  and  made  it  6ve  yeanr 
but  experience  proved  that  even  five  years  was  not  long  enough  to  accommo* 
date  these  people  to  our  manners  and  customs. 

Fourteen  years  is  now  thought,  by  the  wisdom  of  the  Federal  Oovemmeoi; 
a  proper  period  to  drench  them  of  those  dangerous  habits  and  propensitief 
they  too  often  bring  with  them..  We  have  even  seen  persons  come  amoi^Bi 
who  could  not  speak  ^ur  language,  who  enjoy  the  same  benefits  and  do  thesune 
things  as  our  citizens.     But  if  persons  come  here  to  take  protection  from  ilw 
severities  of  their  own  government,  they  must  abide  by  our  laws,  and  notbj 
their  turbulent  dispositions,  engage  in  broils  and  call  it  a  legal  meeting:  haveve 
not  seen  foreigners,  by  their  forwardness  and  intrigue,  forcing  themselves  even 
into  the  administration  of  our  government,  and  ruling  over  us  ?   Are  there  not 
those  who,  but  a  few  years  since,  scarcely  rose  above  the  characters  of  newly 
vagrants  and  beggars,  now  riding  in  their  carriages  over  us  and  our  children* 

I  will  now  introduce  the  business  itself.    As  to  the  manner  and  place  of  con- 
ducting it — as  to  the  manner  and  time,  it  was  in  the  highest  degree  impro[)(^* 
If  these  gentlemen  went  to  obtain  petitions,  for  this  or  any  other  purpo*^ 
those  petitions  ought  to  contain  the  mind  of  the  persons  who  signed  it;  if  th*^ 
is  necessary,  let  us  examine  how  far  it  is  probable  the  object  could  be  ^^^^^ 
tained  by  the  means  they  used.     Here  is  a  very  lengthy  petition,  coniai^ 
ing  a  variety  of  learned  political  disquisitions  on  the  constitution,  profou^^ 
inquiries  into  the  law  of  nations,  and  a  deep  investigation  of  the  obligation  of  tf^ 
treaties  executed  by  this  government,  &c.,  which  would  require  at  least  ha^^ 
an  hour  to  read.     Will  any  man  tell  me  that  these  inquiries  and  discussion  ^ 
could  be  made  by  standing  at  a  church  door,  with  pen,  ink  and  paper  in  hand.^ 
to  arrest  the  passing  multitude,  and  that  the  object  was  to  convey  to  Congret^ 
the  opinions  of  those  people?    Could  this  opinion  be  formed  orobtained  in  this'^ 
hasty  way,  without  time  to  reflect  a  moment  on  this  subject,  or  read  a  line  of 
the  paper  to  which  they  are  required  to  give  an  implicit  assent  ?     This  is,  in* 
deed,  completely  misleading  the  people,  who  should  at  least  know  what  the 
paper  contains  before  they  should  be  required  to  sign  it,  and  not  depend  en- 
tirely on  the  possible  misrepresentations  of  a  few.     Many  persons  have  been 
thus  brought  to  sign  petitions,  who  have  afterwards  declared  that  they  did  not 
know  what  they  were  about — that  diflferent  objects  were  stated  to  them  from 
the  true  ones.    If  so,  who  deceives,  who  insults^the  people?    Such  a  petition 
is  not  deliberately  their  opinion.    I  therefore  infer  (for  the  notice  does  not  say 
that  these  people  are  called  upon  to  deliberate  or  r^ect^  but  to  Mtgn)^  that  these 
are  the  persons  who  treat  the  people  with  contempt ;  they  preaent  them  a 
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paper;  they  say  to  them,  **  Yon  cannot  understand  this  thing,  it  is  above  your 
rapacity — we  have  thonght  for  you — sign  it — it  contains  such  and  such  par- 
ijcolars — it  is  all  right."     A  few  chosen  persons  impose  upon  a  multitude  of 
iliens.  who  appoint  them  to  draw  up  a  petition,  and  the  people  are  to  sign  it. 
Here  it  is  that  the  people  ought  to  take  fire — here  it  is  that  they  ought  to  be 
offended — because  it  is  requiring  them  to  sign  an  instrument  without  any 
i[nowledge  of  its  contents,  or  opportunity  of  inquiring  into  its  merits.     But 
this  was  not  a  proper  place  for  executing  this  business.    Are  not  those  people 
satisfied  that  the  flood-gates  of  the  press  are  open  to  them,  to  spread  sedition 
and  discontent  over  the  land?     Are  not  the  streets  and  market-houses  open 
for  them  to  bawl  out  their  political  opinions  and  rail  against  the  government, 
bnt  they  mast  profane  the  temples  of  God  with  noisy  tumult;  disturb  the  de- 
Totions  of  the  pious,  and  insult  the  throne  of  Heaven,  with  riot  and  confusion  ? 
But,  no,  they  have  deserted  the  streets  and  markets,  and  have  resorted  to  a 
ncred  place  to  forward  their  works  of  disorder.     This,  gentlemen,  calls  for  a 
serious  mode  of  punishment,  and  merits  the  most  serious  animadversion.     It 
iinot  merely  my  fancy  which  conceives  that  an  offence  is  committed  in  trans- 
acting the  business  in  a  church  or  a  church  yard,  but  I  am  speaking  to  you  the 
language  of  the  law  ;  for  the  law  regards  the  place  sacred  in  which  divine  wor- 
ship is  carried  on.   fMr.  H.  read  Biackstone  iv.  p.  146,  to  substantiate  the  ille- 
liality  of  the  act,  and  presumed  that  the  Court  would  not  doubt  the  authority.] 
Extraordinary  powers  are  given  to  those  to  whom  the  care  of  those  places  is 
committed;  and  an  act  which  would  be  justifiable  in  other  places  is  prohibited 
here.    I  cannot  undertake  to  pursue  the  gentleman  through  his  lengthy  discus- 
sion of  the  alien  law,  believing  it  to  be  my  duty  to  submit  to  the  will  of  the 
American  people  as  expressed  by  their  constitutional  organs.   I  am  not  in  the 
habit  of  minutely  scanning  every  law  that  is  promulgated— of  balancing  and 
scrutinizing  every  section  and  line — searching  for  imperfections,  fancied  or 
real,  and  rejoicing  at  the  discovery  of  some  ground  of  clamour;  I  leave  such 
Casks  to  such  ingenious  gentlemen  as  Mr.  Dallas,  and  content  myself  with  obey- 
ing the  law,  which  I  find  neither  oppresses  me  nor  my  neighbour,  having  roo 
much  respect  for  the  source  from  whence  the  laws  of  this  country  proceed  to 
Relieve  them  unconstitutional,  or  oppressive  from  slight  suggestions  or  envious 
discontent. 

The  gentleman  has  said,  that  aliens  have  been  invited  from  distant  shores, 

"^nd  then  are  turned  back  again  at  the  will  of  a  man  easily  deceived.    Gcntle- 

X3ien,  are  you  called  to  try  the  constitutionality  of  the  alien  law  ?    No  !    Does 

^his  reason  justify  the  defendants  in  going  to  churches  and  church  yards,  at 

■yhe  hours  of  worship,  to  obtain  the  repeal  of  that  law  ?     No  citizen  can 

justify  the  measure:  no  person  can  conceive  that  consecrated  ground  is  thus 

Xo  be  trampled  on !     Does   the  gentleman  mean  to  question  the  Ris^ht  or 

Policy  of  the  Government  in  making  that  law  ?    If  either  of  these  was  his 

^>bject,  this  is  not  the  time  or  occasion  to  discuss  them.     It  is  not  your  pro- 

"^ince,  nor  the  province  of  this  court,  to  decide  on  that  law;  you  should  not 

^ow  even  think  whether  such  a  law  has  been  passed  or  has  not.    It  is  your  pro- 

"^ince  to  say  whether  Dr.  Reynolds  and  the  rest  of  the  defendants  are  guilty 

^3f  the  riot  charged  on  them  or  not ;  this  is  what  ought  to  be  the  object  of 

^•our  inquiry.     The  gentleman  has  endeavoured  to  justify  the  measure  by 

^wo  facts :  one  is,  that  it  is  common  in  the  Eastern  States  to  meet  in  the 

church  yards  for  public  business.     The  Attorney  General,  who  is  from  those 

S5iates,  declares  that  he  never  knew  any  instance  of  the  kind  in  his  life.    The 

)^ntleman   has  gone  further,  and  brought  the  evidence  of  Mr.  Carr,  to  prove 

the  existence  of  this  practice  in  Ireland,    the  place  whence   these    people 

^arae.     If  they  came  here  with  a  view  of  avoiding  the  oppression  which  they 

romplain  of  in  their  own  country,  they  ought  not  to  expect  to  bring  with 

them  their  bad  customs;  at  least,  they  cannot  blame  us  for  rejecting  them.   But 
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the  case  mentioned  is  a  case  very  diflerent  from  the  present,  and  if  its  pro- 
priety is  at  all  contended  for,  it  can  be  only  under  the  same  circumstances. 
There  are  no  meetings  held  but  upon  the  particular  call  of  the  priests.     Be* 
sides,  the  occasion  is  diflferent.     It  is  well  known  that  the  Catholics  in  thtt 
country  are  the  particular  ol»jects  of  legal  severity,  and  that  they  have  endea* 
voured  to  obtain  the  redress  of  this  grievance.     Their  churches  belong  to 
themselves,  and  if  they  resort  to   them   for  meetings,  in  that  case,  it  is  to  re- 
move a  difficulty  which  presses  on  their  religion.     This  is  a  justification  for 
the  practice  in  that  country  which  does  not  exist  here.     But,  at  any  rate,  lbs 
practice  of  that  country  is  no  rule  for  us.     If  they  choose  to  keep  a  tavern  is 
their  churches,  we  are  not  bound  to  suflTer  or  to  sanction  it.     The  gentlemaOi 
in  this  part  of  his  long  speech,  thought  proper  to  throw  out  observatiom 
which  were  intended  to  make  a  laugh,  I  suppose,  at  my  expense.     I  am  p^^ 
pared  to  meet  it  with  as  hard  blows  at  least  as  the  attack  came;  but  I  perceiw 
he  has  made  his  retreat  out  of  court.     I  conceive  that  generosity  demands  of 
me  to  spare  him,  but  not  without  regret. 

He  has  endeavoured,  gentlemen,  to  influence  your  minds,  by  throwing  a  falit 
colouring  over  the  events  of  the  present  times  in  this  country.     He  has  raised 
up  to  your  view  the  appalling  spectre  of  murder,  bloodshed,  and  riot;  of  partj 
marshalled  against  party  for  mutual  destruction  ;  I  see  nothing  of  it     I  do 
not  perceive  that  strength  in  the  party  opposing  the  measures  of  our  goveni- 
ment,   which  he  would  have  you   believe.     Some  few   disorderly  and  difi 
contented  people  indeed  may  he  found,  whose  turbulent  and  jealous  dispoii*      . 
tions  cannot  be  quiet;  but  from   the  gentleman's  representations,  from  hil 
horrible  predictions  and  bloody  fears,  it  would  seem  as  if  all  the  energies  of     , 
our  government,  all  the  strength  of  the  American  people,  is  requisite  to  keep      ^ 
down  aspiring  faction,  and  stem  the  torrent  of  foreign  influence  and  partjr.      ^ 
1  know  not  what  secrets  of  plots  and  revolutions  that  gentleman  may  be  a^      ^ 
quaintcd  with,  or  what  are  his  sources  of  information;  for  myself  I  foresee, I      ^ 
fear,  no  such  things.    It  is  not  to  be  denied  that  many  Americans,  many  hooMt      ^ 
and  true  Americans,  have  become,  by  intrigue  and  delusion,  connected  with  the      ^ 
designing  demagogues  in  many  points,  and  in  their  own  opinions  of  many  mei-       . 
sures.    But  still,  I  do  not  distrust  my  countrymen  ;  I  do  not  fear  them.  Thef 
have  property,  they  have  character,  they  have  friends  at  stake,  and  they  vill 
think  Well  before  they  throw  them  all  at  hazard.    They  know  the  value  of  order 
and  good  government,  and  will  not  easily  sacrifice  them  by  artful  misrepresent!" 
tions,  by  systematic  falsehood,  and  by  every  species  of  delusion.    Some  of  mT 
countrymen  have  been  led  astray,  and  may  be  now  combined  with  designit^l 
men,  who  affect  to  be  seeking  their  good ;  when,  in  truth,  they  are  leading  ih*^ 
to  destruction.    But,  when  the  mask  shall  be  thrown  down  ;  when,  embidden*^ 
by  deceptive  success,  these  creatures  shall  come  out  in  their  true  charact^'* 
and  with  an  avowal  of  their  real  designs,  their  influence  will  vanish,  and  tt^^^ 
must  shrink  into  detestation  and  contempt.     Let  the  monster  rear  his  head 
covered,  and  a  single  blow  will  prostrate  him.     I  know  that  the  fondness 
American  people  justly  have  for  their  liberty,  and  their  jealous  caution  agait 
any  infringement,  is   used  as   an  engine  of  deception,  and  sometimes  mak  ^ 
them   the   dupes  of  intrigue.     But  this  can  only  succeed  to  a  certain  poin  ^ 
beyond  this  they  cannot  be  brought  without  just  cause  and  serious  de]i)>eratio^ 
They  will  sign  improper  papers;  they  will  say  a  thousand  indiscreet  things^ 
they  may  even  do  some;  but,  when  it  comes  to  serious  mischief,  to  revolutiuo.^ 
and  bloodshed,  they  will  stop  and  reflect.    They  will  ask,  where  will  this  end. 
what  am  1  to  gain  by  it  ?  what  are  the  oppressions  of  my  Government,  that  re-^ 
quire  such  awful, such  desperate  remedies  ?    The  American  will  look  to  his  lia^^ 
bitaiion,  peaceful  and  undisturbed;  his  eye  will  rest  on  his  family  happy  and  ^ 
smiling;  on  his  business,  flourishing  and  plentiful;  on  hischaracter,  valuable  and 
good  ;  on  his  friends,  dear  and  respectable.     What  then,  he  will  exclaim,  can  I 
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iope  for  in  a  change  ?  What  have  I  not  to  fear  from  it  ?  What  have  I  to  expect 
torn  revohitiona  ?  What  have  I  not  to  dread  from  them  ?  Let  those,  who,  pos- 
KSfing  nothing,  have  everything  to  expect  from  changes  that  in%'ert  the  order 
of  society*  and  remove  all  things  from  their  places,  who  can  never  be  easy 
bot  in  broils,  tamult,  and  revolution — attempt  this  work  of  iniquity;  for  me,  I 
'n  done  with  it!  Let,  then,  this  foreign  junto— this  imported  gang  of  discom- 
fited seditious— but  show  themselves  in  their  just  character,  and  such  of  ray 
eountrvmen  as  have  been  deluded  into  their  train,  %vill  drop  off  rapid  as  the 
leaves  of  Autumn  from  some  bleak  old  tree,  and  leave  the  bare  and  exposed 
trank  in  all  its  deformities,  a  public  mark  of  derision  and  reproach. 

1  will  not  run  over  an  explanation  of  those  popular  terms  which  Mr.  Dal- 
las has  introduced  to  you.  I  will  not  call  myself  a  federalist,  or  another 
man  a  Jacobin.  I  will  not  say  I  am  a  republican  and  a  friend  to  freedom,  as 
be  has,  but  I  will  say,  that  I  am  bound  and  determined,  at  all  events  and  ex- 
tremiiies,  to  support  the  will  of  the  people  as  expressed  by  the  constitutional 
organs  of  their  government,  and  this  is  all  the  party  I  wish  to  know,  all  the 
ttme  I  want  to  be  designated  by. 

I  beg  your  pardon,  gentlemen,  for  taking  up  so  much  of  your  time  on  these 
topics.     I  have  thought  it  necessary  to  say  something  upon  them,  because  the 
fentleman  opposing  me  has  said  so  much.     I  will  now  proceed  to  show  you 
tiiat,  agreeably  to  the  facts  that  have   been  produced,  and  agreeably  to  law, 
these  persons  can  and  must  be  convicted  of  the  crimes  charged  to  them  in 
the  indictment;  and  I  will  therefore,  show  that  the  arguments  used  in  your 
hearing  to  exculpate  them  are   without  foundation  in  fact  or  in  law.     The 
gentleman  first  complains  of  two  indictments.     A  riot  is  composed  of  a  num- 
ber of  facts  of  diflferent  kinds  committed  by  different  persons,  some  with  one 
degree  of  aggravation,  some  with  another, — and  upon  those  depend  the  atrocity 
of  the  general  offence,  and  the  criminality  of  each  offender,  and  then  of  course, 
it  is  proper  for  the  Attorney-General  to  present  the  whole  of  the  transaction  to 
you  in  the  manner  of  their  occurrence.    It  was  nut  for  me  to  decide  the  par- 
ticular guilt  of  each  of  the  defendants,  or  involve  them  all  under  a  joint  and 
equal   charge,  but  to  lay  every  charge  before  you  in  legal  form,  and   leave  to 
you  to  discriminate  or  not,  and  act  on  the  offenders  as  the  testimony  shall  war- 
rant.    I  am  willing  to  rest  the  decision  with  a  jury  of  my  country.     I  have 
brought   all   the  charges  to   your  view,  and  rest  it  wiih   yuu  to   suhstan- 
liate  which  charge  you  please,  or  both,  or  neither.     You  have  a  right  to  sub- 
stantiate both,  if  from  the  evidence  both  appear  to  you  to  be  proved.  Here  are 
^  number  of  men  charged  with  a  riot;  some  of  them  may  have  been  guilty,  in 
the  prosecution  of  this  riot,  of  more  atrocious  actions  than  others,  and  there- 
Are,  there  ought  to  be  a  separation  of  their  guilt.   It  follows  that,  though  several 
^re  indicted  on  one  charge,  and  for  the  general  offence  against  the  peace  of 
ihe  country,  one  having  committed  a  more  enormous  crime  than  the  rest,  may 
%e  charged,  and  convicted  of  an  assault  with  intent  to  murder.     In  such  catics 
:it  lies  with  the  court  to  determine  how  far  the  different   degrees  of  guilt 
M  the  parties  merit  different  punishment,  and  to  proportion  them  to  their 
several  crimes.     But  it  is  for  you  to  decide  on  the  facts,  without  any  view 
whatever  to  what  effects  will  be.     You  may  find  either  or  neither  of  these 
indictments  true,  as  the  weight  of  evidence  shall  support  them. 

I  shall  now  undertake  to  prove  to  you  that  a  riot  has  been  committed,  and 
that  the  persons  pointed  out  in  the  indictment  have  been  guilty  of  that  riot.  In 
order  to  prove  that  I  am  right  in  the  first  assertion,  I  shall  produce  you  a  legal 
definition  of  a  riot.  The  counsel  for  the  defendants  explained  this  to  you  from 
memory  ;  he  said  the  persons  charged  must  have  assembled  with  intent  to  do 
4M\  unlawful  act.  This  is  not  the  law.  1  Hawkins^  293.  We  find  that  a 
riot  is  in  fact  a  tumultuous  disturbance  of  the  peace,  by  three  persons  or  mure, 
whether  the  act  in  itself  were  lawful  or  not;  if  carried  on  in  a  violent  and  tumui- 
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tuous  manner,  the  persons  are  guilty  of  a  riot  In  the  same  authority,  we  fiii4 
it  laid  down  that  where  persons  assemble  together  innocently,  and  do  font 
themselves  into  parties  breaking  the  peace,  they  are  guilty  of  a  riot ;  and  tliii  j 
is  precisely  the  case  with  the  one  which  is  now  before  the  court 

I  will  proceed  first  to  show  from  the  testimony,  that  all  the  persons  naroej 
in  the  indictment  were  present,  and  assisting  in  this  proceeding.  Mr.  Browi,  k 
the  witness,  expressly  says,  that  he  saw  all  the  persons  ;  he  saw  them  aJ]  ai  ;^ 
the  tombstone  of  Mr.  Burns.  Mr.  Connor  expressly  mentions*  Dr.  Reynokh  i 
and  Mr.  Moore,  and  Gallagher  mentions  Cuming,  Reynolds  and  Moore.  Si  i 
that  the  persons  were  all  seen  at  different  periods  by  the  several  witneno^  i 
and  all  of  them  by  one  :  they  were  all  in  this  church  yard  at  one  and  the  sane  « 
time.     I  shall  now  go  to  prove  that  they  have  been  guilty  of  a  riot  | 

First,  in  order  to  make  out  the  whole  number  of  pei%on8  named  in  the  ^ 
indictment,  according  to  the  legal  number  necessary  to  commit  a  riot,  it  ii  ^ 
not  necessary  that  every  one  of  them  should  be  guilty  of  an  act  of  violence—  ^ 
that  every  one  of  them  should  have  a  pistol  in  his  pocket.  I  say  that  if  ibir  || 
or  five  persons  are  charged  with  a  riot,  and  if  one  of  them  only  is  actuilj  ,^ 
engaged  in  violence,  although  none  of  the  rest  engage,  if  they  come  there  wiik  ^ 
one  object  in  view,  and  with  a  manifest  determination  to  support  and  umI  ^ 
each  other — although  one  individual  may  be  guilty  of  some  greater  set  ef  ^ 
violence,  and  would  be  liable  to  a  higher  degree  of  punishment,  yet  all  of  thes  ^ 
participate  in  the  guilt  of  a  riot  Thus  each  who  came  into  the  church  jirf  ^. 
participating  in  the  same  design  and  for  the  purpose  of  mutual  support,  ihoogk  , 
none  but  Dr.  Reynolds  was  guilty  of  violence,  is  partaker  in  the  riot  Thii  ^ 
is  sound  reason  and  a  sound  principle  of  law,  which  I  shall  endeavour  to 
prove.  Mr.  Brown  tells  you  when  he  came  to  church  in  the  morning  be  ^ 
saw  Dr.  R.  with  four  notices,  &c.,  and  that  in  the  presence  of  Dr.  B.  ai' 
Mr.  Cuming,  the  clerk  took  down  these  notices  from  the  walls. 

I  wish  you  to  attend  to  this,  gentlemen :  remember  that  the  clerk  wii  n     ^ 
officer  of  the  church,  and  what  he  did  was  an  act  in  a  manner,  of  the  ooih     ^ 
gregation  ;  in  the  presence  of  those  persons  he  took  down  the  notices  whick 
they  had  put  up  :  was  not  this  a  sufficient  intimation  to  them  tliat  it  was  t 
wrong  act  they  were  doing?     It  was  a  proof  to  them  that  what  they  wete 
doing  was  disagreeable  to  the  congregation. 

Seeing  it  was  offensive,  they,  like  good  citizens  as  it  would  at  first  appeir, 
went  away  ;  but  we  find  Dr.  R.  afterwards  returned  with  more  friends,  after 
the  clerk  had  taken  them  down. 

Finding  the  business  was  ofilcnsive,  he  ought  not  to  have  appeared  tbeit 
again  ;  but  he  did  appear  there  again  with  a  paper  for  signatures.     I  suppose 
by  the  circumstance  that  the  cause  of  his  going  away  so  quietly  was,  that  he 
determined  to  follow  the  advice  of  Mr.  Clay.     He  had  got  his  pistol  and 
dirk;  he  therefore  went  back  with  the  advice  of  this  member  of  Congreei 
in  his  head,  and  brought  a  loaded  pistol ;  now  he  says,  I  will  protect  myself 
from  all  insult     We  do  not  find  Dr.  R.  show  that  peaceable  demeanour  afte^ 
wards  as  before,  but  his  pistol  led  him  into  violent  measures.     Mr.  Connor* 
in  a  polite,  inoffensive  manner,  stated  to  Dr.  R.  that  it  was  viewed  by  them 
as  an  insult  to  the  church  to  have  those  notices  put  up,  but  Dr.  R.  replied,  hi 
won fd  protect  himself  against  any  insult. 

What  is  his  conduct?  We  do  not  see  him  behave  as  a  peaceable  citixen 
now.  Where  is  this  good,  this  quiet  man  ?  Now,  he  has  a  loaded  pistol  in  bit 
pocket  Thus  armed,  he  throws  the  gauntlet.  By  this  he  invited  insult ;  he 
puts  the  whole  church  at  defiance;  he  says,  Come  on  with  you  ;  I  am  now 
ready  for  you.     He  seems  to  have  wished  to  be  attacked,  to  show  that  he  had 

*  " Tlic  counsel  mistook  the  evidence  in  this  case.    Mr.  Connor  did  not  say  he  nw  Br.  Bcj^ 
noli  Is  there — he  could  not,  for  he  never  was  there." — Note  by  Riporttr, 
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noi  (oTgoiien  the  lesson  given  him  by  the  member  of  Congress  He  says, 
/  woDid  defend  myself  against  any  insult,  where  not  the  shadow  of  insult 
bid  been  oflered  to  him. 

When  coming  forward  in  the  church  yard,  where  he  had  no  right  to  be,  he 
says,  now  I  will  stand  my  ground.     Gentlemen,  I  wish  you  to  observe  that 
ibis  ground  is  the  special  property  of  the  congregation ;  it  belongs  as  much  to 
them  as  your  houses  belong  to  you.     Suppose  Dr.  R.  came  to  your  house, 
either  of  you  would  say,  ho  doubt :  Sir,  you  have  no  right  liere  ;  but  you  are 
not  obliged  to  reason  with  him  whether  his  conduct  is  right  or  wrong.     You 
may  say  that  you  do  not  like  him  to  come  into  your  house,  and  that  is  suf- 
ficient.    Suppose  he  says  that  he  will  defend  himself  against  insult;  would 
you  not  turn  him  out  as  well  as  you  could?     You  would.     I  date  all  this 
riot  from  the  single  moment  that  Dr.  R.  threw  the  gauntlet  to  the  church. 
He  was  twice  warned  by  them,  first  by-the  clerk  in  pulling  down  the  notices, 
and  afterwards  by  Mr.  Connor,  that  the  congregation  did  not  like  it ;  and 
could  it  be  supposed  that  the  congregation  would  suffer  themselves  to  be  bra- 
▼adoed  by  this  man  ?    He  goes  home  and  returns  with  his  pistol.     When  he 
is'ould  not  depart,  we  find  the  people  proceeded  to  put  him  out  whether  he 
^rould  or  not.     This  is  what  any  congregation  would  do.     Is  there  a  man 
amongst  you  but  would  do  it  if  it  was  your  church  ?     You  would  do  it  cither 
a«  Christians  or  as  men,  and  if  he  would  not  walk  out  quietly,  you  would 
proceed  to  exercise  violence  against  him. 

But  was  this  the  only  act  of  violence  committed  on  the  part  of  the  defend- 
ants f     I  have  shown  that  it  came  from  Dr.  R.,  in  the  first  instance.     I  will 
show  you  that  he  still  persisted  in  it.     When  Mr.  Gallagher  said  that  no 
Jacobin  paper  (he  ought  to  have  said  no  paper  whatever)  should  be  put  up 
there,  Mr.  Cuming  immediately  called  Gallagher  a  scoundrel.     Gallagher  goes 
into  the  church,  not  with  that  rashness,  not  with  the  impatient  parly  spirit 
which  has  been  ascribed  to  him,  but  with  the  greatest  prudence  and  decorum, 
^nd  proceeding  to  the  priest,  related   to   him   the  event.     He  from  that 
moment  became  authorized  by  the  legal  authority  which  the  pastor  of  the 
church  gave  him.    The  pastor  did  not  know  what  had  been  done,  nor  scarcely 
what  to  do ;  but  he  directs  the  elders  of  the  church,  through  this  young  man, 
lo  take- measures  to  prevent  this  improper  meeting.     Now  was  not  all  this 
^turbing  public  worship  by  this  kind  of  interruption  ?  On  his  going  al)out  this 
church,  Mr.  Gallagher  was  discharging  his  duty  under  the  direction  of  Mr.  Neal, 
the  pastor  of  thechurch  :  Reynolds  caused  all  this  interruption.    When  Galla- 
gher came  ont  of  the  church,  it  appears  that  lie  saw  some  persons  standing 
quietly  together  with  a  paper :   as  they  were  quiet,  he  did  not  interfere  with 
them ;  but  after  a  short  time,  he  saw  a  few  persons  together,  and  presently  per- 
ceived they  were  engaged  in  a  riot ;  he  supposed  it  was  necessary  to  give  some 
assistance ;  he  saw  Dr.  R.  engaged  on  one  side,  and  (he  members  of  the  con- 
gregation on  the  other ;  he  then  assisted  to  put  out  Dr.  R.     This  is  the  whole 
conduct  of  the  young  man,  and  yet  he  has  been  said  to  be  the  first  founda- 
t2on  of  the  uproar!     Gentlemen,  I  think  diat  not  one  of  you  will  doubt,  that 
when  a  noise  is  made  like  this,  when  a  whole  neighbourhood  is  disturbed, 
and  when  a  pistol  is  drawn,  not  one  of  you  will,  can  hesitate  to  acknowledge, 
chat  a  riot  was  bred  by  somebody.   1  will  say  that  all  these  persons  are  actually 
involved  with  Dr.  R.  in  producing  this  riot,  and  can  there  be  a  doubt  what  is 
your  duty  on  this  subject?     Can  there  be  a  doubt  but  Dr.  Reynolds  drew 
this    pistol  with  intent  to  murder  Mr.  Gallagher?     Will  any  persons  sup- 
pose  if  he  drew  a  loaded  pistol,  declaring  he  would  shoot  any  person  that 
insulted  him,  that  he  did  not  do  it  with  intent  to  commit  murder?  can  it  be 
supposed  that  he  did  not  intend  to  commit  murder  because  he  did  not  com- 
mit murder  ?     If  that  is  a  fair  argument,  murder  must  always  be  committed,  or 
oiherwisc  it  cannot  be  intended,  or  the  intention  cannot  be  indictable  at  all.    Is 
2o 
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it  not  to  be  supposed  that  he  intended  some  desperate  act,  when  he  declared  at 
the  same  time  that  he  would  shoot  any  person  who  should  insult  him  ?  Bal 
another  reason  is  this :  he  did  not  put  this  pistol  iahis  pocket  for  nothing;  he 
put  it  there  under  some  bloody  design ;  he  did  it  strictly  agreeably  to  the 
bloody  instructions  of  his  great  teacher  the  member  of  the  House  of  RepreMot* 
atives  of  the  United  States  ;  he  doubtless  did  it  with  a  view  to  execute  a  dei- 
perate  object,  to  go  through  the  business  at  all  events. 

But  you  have  been  told  that  all  this  was  justifiable  by  the  assault  made  on 
him  by  Mr.  Gallagher.  But  Mr.  G.  was  doing  a  lawful  act :  he  was  expressly 
exercising  his  duty.  If  an  officer  in  the  exercise  of  his  doty  is  killed,  the 
person  who  kills  him  is  guilty  of  murder;  but  if  that  officer  kills  the  penoi 
while  in  the  unavoidable  duty  he  is  engaged  in,  he  must  be  acquitted. 

Gallagher  had  a  right  to  put  Reynolds  from  the  ground,  to  execute  his  dolf 
at  all  events  ;  but  if  Reynolds  had  killed  Gallagher,  he  would  have  beeofailqr 
of  murder.  So  a  sheriff's  officer,  though  he  makes  the  first  attack,  which  by 
his  office  he  is  right  in  doing,  if  he  is  killed  in  the  execution  of.that  duty,  the 
other  is  guilty  of  murder.  Contrary  to  this  doctrine,  Mr.  Dallas  has  said,  that 
Dr.  Reynolds  had  a  right  to  kill  this  young  man.  I  say  he  had  not,  eren  if 
this  had  happened  in  a  common  street,  much  less  in  that  church-yard,  forno 
man  can  justify  murder  by  assault;  the  law  does  not.  The  law  8ayi,ira 
man  attack  you  by  a  sword,  you  have  no  right  to  kill  him,  till  you  have  made 
every  attempt  to  escape,  but  not  in  any  instance  to  take  his  life,  unless  it  be  to 
save  life,  for  nothing  is  the  value  of  life  but  life.  This  may  happen  everyday 
otherwise,  and  we  should  be  drawn  into  a  system  of  legalizing  bloodshed  aid 
murder,  if  this  were  the  case. 

I  take  it  then,  gentlemen,  that  in  the  case  of  Dr.  Reynolds  he  is  wtt|)oiit  aiy 
kind  of  justification  for  his  conduct;  he  was  on  the  premises  of  another  naii 
who  had  a  right  to  put  him  out  of  it.  And  as  to  the  others  who  tried  to  assist 
him,  they  were  the  same,  because  they  came  with  the  same  intentions.  The 
gentleman  himself  has  only  endeavoured  to  controvert  the  force  of  the  evidenei 
by  law,  but  no  law  can  be  found  to  justify  such  conduct  as  either  of  the* 
persons  was  guilty  of,  and  particularly  Dr.  Reynolds.  From  the  whole  force 
of  the  evidence,  and  the  directions  of  the  law,  you  can  do  no  other  than  fiofi 
these  persons  guilty,  according  to  the  indictment. 

Mr.  Hopkinson  having  concluded  his  observations,  Judge  Coxc,  after 
first  inquiring  whether  the  church  of  St.  Mary's  was  incorporated,  tai 
being  answered  by  one  of  the  trustees  present  that  it  was,  thus  ad- 
dressed the jury : 

Gentlemen  op  the  Jury  : 

In  this  case,  gentlemen,  there  has  been  much  asperity  between  wi 
gentleman  who  conducts  the  prosecution  and  the  gentleman  who  dc^^^^^ 
the  case:  with  that  we  have  nothing  to  do.  We  have  with  •?*> 
patience  heard  them  make  their  respective  attacks  and  retort*;  *^\\ 
is  now  our  duty  to  turn  to  the  narrative  and  entirely  disregard  wh^^^ 
been  said  extraneously  on  either  side,  and  compare  the  evidenc^^^ 
the  law.  Wc  have  heard  some  observations  about  party,  but  I  8- 
be  extremely  sorry  if  any  court  in  this  country  should  ever  be  af 
in  their  judgment  by  any  party  influence.  I  am  confident,  bo 
regards  this  court,  that  no  such  influence  exists.  The  grand  jury 
preferred  two  indictments,  the  first  for  riot  and  assault  upon  J: 
Gallagher,  jr.;  and  for  a  joint  assault  .against  him,  leavinff  out  the  f^  *' 
riot.    The  second  is  a  single  charge  against  James  lleynolds  alone  (oJ'^ 
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li  a  loaded  pistol,  with  intent  to  murder.  It  has  been  said 
^  of  the  defendants  that  these  two  indictments,  being  but 
ght  not  to  be  separated,  and  that  argument,  I  confess,  had 
it  upon  my  mind;  but  the  attorney-general,  stating  it  was 

0  the  practice  of  the  courts  of  Pennsylvania,  I  did  not  choose 
y  alteration,  t  know  that  if  it  was  against  the  defendant,  it 
m  no  injury,  because  the  question  would  still  be  open  and  a 
ould  be  had.  With  respect  to  the  question  of  the  riot  on 
iictment,  that  is  the  first  thing  to  which  we  will  advert.  It 
lemen,  that  the  question  of  law  has  been  pretty  well  defined 
rent  gentlemen,  although  with  some  variation.  I  will  endea- 
:e  to  you  as  accurately  as  I  can,  my  own  opinion.  I  conceive 
ies  had  gone  forward  with  the  joint  contemplation  of  doing 

1  act,  and  then  one  had  committed  a  more  atrocious  act  than 
the  whole  of  the  party  must  participate  in  the  crime ;  or  if 
bwfully  assembled,  and  after  that  joined  in  an  unlawful  act, 
h  they  assembled  lawfully,  it  may  end  in  a  riot,  though 
B  none  of  those  persons  lawfully  assembled  are  implicated 
mly  those  who  were  actually  engaged.     I  take  the  latter 

be  most  immediately  connected  with  the  case  before  us. 
rO  the  animadversions  which  have  been  made  in  the  evi- 
you  are  to  look  for  your  direction,  nor  are  you  to  be  guided 
b  impressions  that  may  have  been  made  on  your  minds  by 
lews  which  you  have  been  led  to  conceive  produced  the  in- 

ve  the  evidence  stands  fresh  on  your  own  minds,  and, 
luch  observation  on  my  part  will  be  unnecessary.  The  testi- 
ohn  Brown  informed  you  that  ho  saw  all  the  defendants 
ttd  concurrent  facts  supported  the  testimony  given  by  him. 
t  up  from  his  seat,  he  saw  the  whole  four  defendants  at  a  tomb- 
is  appeared  to  be  about  ten  minutes  before  the  congregation 
)f  church.  One  of  those  gentlemen  (Mr.  Moore)  was  said 
laved  very  well  to  the  last.  There  is  no  other  testimony  to 
hey  were  all  there  at  the  same  time.  It  appeared  that  part 
me  in  the  morning  before  service  began,  and  were  actively 
putting  up  papers  calling  on  a  certain  part  of  the  congre- 
imain  to  sign  a  petition  to  Congress  against  the  Alien  bill, 
ecn  informed,  and  it  was  admitted  in  court,  that  the  congre- 
t  Mary's  church  were  incorporated  agreeably  to  the  laws  of 
by  which  they  are  entitled  to  hold  the  church  arid  ground 
1  property.  The  question  then  is,  wliether  that  corporation 
rsons  who  manage  for  it,  have  not  a  right  to  exclude  any 
)m  that  church  itself,  every  part  of  it  being  enclosed.  It 
mon  property.  If  you  should  be  of  the  opinion  that  they 
ght  to  exclude  persons,  then  certainly  it  was  unlawful  for 
tnts  to  come  and  put  up  notices  on  that  church,  and  par- 
they  received  the  warning  by  the  clerk  pulling  down  the 
e  question  then,  must  return  with  more  force,  whether  they 
ight  to  put  them  out  ?  It  is  true  the  defendants  might  not 
b  bad  intention  in  those  measures ;  but  in  determining  the 
'  intention,  you  must  observe  that  they  returned  in  the 
le  before  the  service  was  closed,  and  that  here  were  the 
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wliolo  four  with  papers  for  signatures,  and  pen  and  ink.     Some  if 
the  congregation  acted  particularly  under  the  order  of  Mr.  Ne4 
whom  several  of  us  know,  and  it  will  not  be  donbted,  is  the  minisfiv 
of  the  church.  These  people  warned  out  this  assembly  of  persons,  and 
if  they  did  go  out,  then  it  is  not  a  question  whether  they  had  not  a 
right  to  remove  them.     I  will  give  my  opinion  that  they  ought  to  Lit« 
done  it,  but  as  gently  as  possible,  and  particularly  as  they  had  supcriar 
strength. 

If  you  should  be  of  an  opinion  that  the  defendants  came  here  with 
a  view  of  doing  an  unlawful  act,  though  one  of  them  only  might  hara 
committed  that  act,  then  there  can  be  no  kind  of  doubt  but  you  can 
pronounce  the  whole  of  them  guilty  upon  common  law  principles.  If  <• 
the  other  hand  you  should  be  oi  opinion  that  there  was  no  unlawful  meet- 
ing, but  that  a  little  after  the  ending  of  the  service  one  of  them  did  in 
unlawful  act,  then  I  cannot  withhold  my  opinion  that  one  of  them  onl/ 
was  guilty  of  an  unlawful  act,  and  therefore  the  rest  are  innocent. 

As  to  the  second  indictment,  which  is  merely  against  James  Bej* 
nolds,  there  can  be  no  doubt  but  he.  did  present  a  pistol  at  J.  Gtt 
laghcr,  but  whether  with  intent  to  murder  or  not,  you  may  judge  by  the 
circumstances. 

It  appears  that  there  was  some  kind  of  disturbance  before  he  pn* 
sentcd  the  pistol,  but  whether  that  jostling  w^hich  he  received  justified    . 
the  act,  I  will  not  say. 

I  have  no  other  observations  to  make  on  this  business,  as  it  has  taken 
far  too  much  time.  I  do  not  doubt  but  you  will  dispassionately  weigh 
the  circumstances  with  due  attention,  and  give  that  verdict  which  the 
various  facts  related  to  you,  dictate. 

The  jury  retired,  and  in  about  half  an  hour  entered  in  a  letter,  and 
scaled  it,  their  verdict  of  not  guilty  as  to  any  of  the  counts.  Their 
verdict  was  delivered  to  the  court  next  morning,  it  being  ten  o'clock 
at  night,  when  the  trial  closed. 

This  trial,  notwithstanding  the  unskilifulness  of  the  reporter— a  defect  peculiarly  noticeable 
in  the  speeches  of  counsel  and  the  charges  of  the  court,  but  which  I  have  attempted  inMOfi 
measure  to  remedy — ilerives  its  interest  much  more  from  the  li;jhl  it  throws  upon  the  jb* 
of  society  and  of  parties  at  the  time,  than  from  the  intrinsic  importance  of  the  orience.  Tlw 
"  Alien  Act,*'  out  of  which  it  grew,  was  as  follows: 

**  An  Act  respecting  Alien  Enemies. 

*'  Stction  1.  Bo  it  enacted  by  the  Senate  and  Houseof  Representatives  of  the  United  5iat« 
of  America  in  Congress  assembled,  That  wlienever  there  shall  be  a  declared  war  between '^ 
United  States  and  any  foreign  nation  or  government,  or  any  invasion  or  predatory  incursion  *^^ 
be  perpetrated,  attempted,  or  threatened  against  the  territory  of  the  United  States,  I'J  *^ 
foreign  nation  or  government,  and  the  President  of  tlie  United  States  shall  make  i"^^^^ 
proclamation  of  the  event,  all  natives,  citizens,  denizens,  or  subjects  of  the  hostile  n*^**^^ 
government,  being  males  of  the  age  of  fourteen  years  and  upwards,  who  shall  be  witfc*  '^■^t 
United  States,  and  not  actually  naturalized,  shall  be  liable  to  be  apprehended,  rostr"^^^ 
secured  and  removed,  as  alien  enemies.     And  tlie  President  of  the  United  State?  '«li  "^^^ 
and  he  is  hereby  authorized  in  any  event  as  aforesaid,  by  his  proclamation  tlicretif,  or"      j 
public  act,  to  direct  the  conduct  to  be  observed,  on  tlie  part  of  the  Unitetl  States,  towaR---0« 
aliens  who  shall  become  liable,  as  aforesaid^  the  manner  and  degree  of  the  restraint  to 
they  shall  be  subject,  and  in  what  cases  and  upon  what  security  their  residence  si 
])ermitted,  an<l  to  pn>vide  Ibr  the  removal  of  those,  who,  not  l>eing  permittetl  to  rr.'-idew 
the  United  States,  shall  refuse  or   neglect  to  depart  therefrom;  and  to  establish  any 
regulations  which  shall  be  found  m»ce*sary  in  the  premii^os  and  for  the  public  safety 
vide<l,  that  aliens,  resident  within  the  United  States,  who  shall  become  liable  as  enemi^ 
the  manner  aforesaid,  and  who  shall  not  be  chargeable  with  actual  hostility,  or  other 
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pnUie  aBfety,  ahall  be  allowed  for  the  recovery,  disposal  and  removal  of  their 
•llect%  and  ibr  their  departure,  the  full  time  which  is  or  shall  be  stipulated  by 
where  any  ahall  have  been  between  the  United  States,  ami  the  hostile  nation  or 
It,  of  which  they  shall  be  natives,  citizens,  denizens,  or  subjects;  and  where  no 
*  fkm\\  have  existed,  the  President  of  the  United  States  may  ascertain  and  declare 
liable  time  at  may  be  consistent  with  the  public  safety,  and  according  to  the  die* 
manity  and  national  hospitality. 

9.  And  be  it  further  enacted,  That  after  any  proclamation  shall  be  made  as 
it  shall  be  the  duty  of  the  several  Courts  of  tlie  United  States,  and  of  each  state, 
minal  jurisdiction,  and  of  the  several  Judji^es  and  Justices  of  tlie  Courts  of  the 
tea,  and  they  shall  be  and  are  respectively,  authorized  upon  complaint  against 
yt  alien  enemies  as  aforesaid,  who  shall  be  resident  and  at  large  within  such 
I  or  district,  to  the  danger  of  the  public  peace  or  safety,  and  contrary  to  the  tenor 
f  sach  proclamation,  or  other  regulations  which  the  President  of  the  United  States 
nay  establish  in  the  premises,  to  cause  such  alien  or  oliens,  to  be  duly  apprehended 
ned  before  such  Court,  Judge,  or  Justice ;  and  aAcr  a  full  examination  and  hcar^ 
h  complaint,  and  sufficient  cause  Uiercfor  appearing,  shall  and  may  order  such 
iens  to  bo  removed  out  of  the  territory  of  the  United  States,  or  to  give  sureties  of 
behaviour,  or  to  be  otherwise  restrained,  conformably  to  the  proclamation  or  regu- 
ich  shall  and  may  be  made,  as  aforesaid,  shall  bo  performed. 
3.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  die  marshal  of  the  dis- 
lich  any  alien  enemy  shall  be  apprehended,  who  by  tlie  President  of  the  United 
^  order  of  any  Court,  Judge,  or  Justice,  as  aforesaid,  shall  be  required  to  depart, 
removed  as  aforesaid,  to  provide  therefor,  and  to  execute  such  order,  by  himself 
Dty,  or  other  discreet  person  or  persons  to  bo  employed  by  him,  by  causing  the 
r  such  alien  out  of  the  territory  of  the  United  States;  and  for  such  removal,  the 
imll  have  the  warrant  of  the  President  of  the  United  States,  or  of  tlie  Court,  Judge, 
ordering  the  same,  as  the  case  may  be."  Approved,  July  6,  1798. — 1  Ptleri  Slat, 
W7. 

Puane,  I  have  been  favored  widi  the  following  notice. — "William  Duane  was  born 

ir  1760  in  the  vicinity  of  Lake  Cbamplain,  in  the  province  of  New  York,  where 

i,  natives  of  the  south  of  Ireland,  had  settlc<l  a  short  time  previously.     His  father 

ly  after  his  birth,  and  when  he  was  about  seven  years  old  his  mother  removed 

her  only  child,  to  Philadelphia,  where  they  remained  until  he  was  eleven  years 

lis  mother  then  returned  to  Ireland,  taking  him  with  her,  and  settled  at  Cloninel, 

>  had  residetl  previous  to  her  going  to  America.     Biting  in  en«y  circumstances,  she 

)  her  son  to  no  business,  leaving  him  at  leisure  to  indulge  his  inclinntions  for  the 

nt  of  know'leilpe,  ami  apply  himself  to  examining  the  jjrocesses  use<i  in  various  , 

ordir^  to  the  fancy  of  tlio  moment;  among  other  pursuits  to  whicli  lie  CKrcusiounily  \  \ 

is  attention,  wntcii-inaking  pleased  him  most.     When  nineteen  years  of  ngi?  lie 

step  which,  as  his  wife  wns  a  Presbyterian,  deeply  offendetl  his  mother,  a  ricid 
f  the  Chureh  of  Rome,  so  that  she  immediately  dismissed  him  at  oncio  from  her 

her  afiections,  and  never  sjioke  to  him  afterwards?.  Tlirown  upon  his  own  re- 
r  tlie  support  of  himself  and  his  family,  he  apprenticed  himself  to  learn  the  print- 
#9,  in  which  he  was  en^ged  both  in  Irelniui  and  in  London  until  about  the  year 
n  he  proceeded  to  India  in  search  of  that  furtiine  which  so  many  have  found  iliere. 
''ears  he  hail  acquired  a  hand;«ome  competence,  and  established  a  new:«pnper  in 
alletl  '  The  World.'  His  independent  ooiirae  as  the  e«litor  of  this  j>nper  led  to 
ion  from  India,     Some  dilhculty  had  occurred  Iwtween  the  irovernment  and  a  por- 

military  in  their  employ,  in  the  course  of  which  'The  World' esponsod  the  side  of 
Soon  after,  Mr.  Duane  received  an  invitation  from  Sir  John  Shaw,  the  Governor, 
»t;  whilst  rei^niring  to  liis  resilience  he  was  >ei7,e(l  by  a  file  of  se|)oys  who  lu>t  no 
icing  him  on  board  a  vessel  on  the  ix)int  of  sailing  for  Kn;jl:uid.  His  property, 
a  valuable  libmry,  rich  in  works  of  oriental  literature,  was  seized  and  confiscatofl. 
d,  he  was  unable  to  obtain  any  retlrcss;  the  Knst  India  Comfiany  reterred  him  to 
t,and  Parliament  in  Saturn  referred  him  to  the  East  India  Coin[)any.     About  this  { 

ncle,  Matthew  Duane,  the  eminent  conveyancer  mentioned  ns  one  of  I-ord  Kldon*3  L 

,adviseil  him  Ui  turn  his  attention  to  the  law;  but  a  little  work  entitled  *The  ■' 

>f  the  Law,'  whicli  fell  into  his  hands,  dissipated  completely  any  thoughts  of  that  '. 

,  if  they  were  seriously  entertainetl.  He  enterctl  up<»n  tlie  career  of  u  parliament- 
er,  and  afterwards  became  the  first  editor  of  a  newspaper  entitled  *Thc  General 
'j  which,  im«ler  its  present  name  of  '  The  Times,'  is  known  lliroughont  tho 
irorld.     Mr.  Duane  now  turne<l  his  attention  to  the  subject  of  politics,  and  his  pa&t  !' 

s  rendering  arbitrary  government  very  distasteful,  he  sided  with  the  English  re-  [ 

i  tlieir  principles  and  views,  becoming  intimate  with  Home  Tooke,  Thelwell  and 
ihat  schooL     On  one  occasion  he  presided  at  a  meeting,  in  Copenhagen  iiclds,  of 


■ 
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'one  huDclred  thousand  advocates  of  Parliamentary  reform.*     In   1705,  he  came  wirh  ^ 
fiiinily  to  America,  and  settled  in  Philadelphia.    Here,  after  being  concerned  in  some  litenjj 
\^'ork»,  among  whidi  was  a  History  of  tlic  French  Revolution,  he  became  connected  wjA 
the  *  Aurora^  newspaper,  tlien  recently  established  as  the  organ  of  the  Republican  panT,fcf 
Benjamin  Franklin  Bnche.     Philadelphia  being  then  the  seat  of  tlie  general  govemin»i,ic 
became  the  leading  paper  of  that  parly  throughout  the  United  States.     (Hi  Mr.  Bnrhei 
death,  in  1798,  of  the  yellow  fever,  at  that  time  raging  in  Philadelphia.be  become  the  niifor 
of  the  paper.     That  he  wielded  a  vigorous  pen  may  be  inferred  from  Mr.  Jofft*Tton's  sJiiii5- 
sion  that  to  the  Aurora  he  was  indebted  for  his  elevation  to  the  Presidency.     We  mu«t  a^Imir 
that  this  vigour  was  not  always  nnacoompanieil  by  personalities  that  would  now  be  rui* 
Fidercd  higlily  objectionable ;  but  it  may  be  eug^iested,  in  extenuatioa,  that  such  wa*  ibo 
the  Uitage  with  editors  of  ail  parties,  and  that  political  excitement  and  exasperation  ibn-u::!!* 
out  tlic  United  States  rose  to  a  heijtht,  of  which  wc  can,  fortunately,  form  no  ich-a,  frmii  tbe 
present  mode  of  conducting  political  controversies.     To  the  political  rancour,  above  rctWrt^ 
to,  must  be  ascribed  the  ca.sc  in  the  text  which  resulted  in  the  decision  of  one  of  The  r.'iiteJ 
States  Courts'  requiring  Mr.  Duane,  who  was  a  Native  American,  to  be  natumliiLil.   Iq 
1800,  the  seat  of  government  was  removed  to  Washington  City,  and  the  Re pub]i<-aD  partf 
being  now  in  the  ascendant,  Mr.  Duane  establislied  a  printing  office  and  book  <rnrc  in  tliat 
city.     Philadelphia,  of  course,  lost  that  im])nrtance  which  the  presence  of  the  FiNltTal  G*> 
vernment  had,  for  some  years,  given  it,  and  the  Aurora  felt  the  change  as  well,    h  ihoiicp- 
fortli  rather  diminishe<l  in  influence,  and  after  a  time  found  its  place  supplied  bjr  ncv 
organs  at  tlie  seat  of  government.     During  Mr.  Duane's  connection  with  the  paper,  a  jfriol 
of  over  twenty  years,  he  was  not  without  many  warm  controversies  with  political  o2)]niii''i.tf, 
and,  on  at  least  one  occasion,  mob  violence  was  called  where  it  was  felt  that  tlio  pm  wo-jid 
prove  an  inefficient  weapon  in  a  contest  with  him.     During  Mr.  Adams's  admini^tnti'.'ni 
some  troops  of  horse  were  sent  from  Philadelphia  to  Reading  to  cut  down  the  hl^'njr  \''»^ 
in  '  Old  Berks,'  and  perform  other    heroic  achievements.     They  lived  here  prptir  nucli 
as  if  in  an  enemy's  country,  and  accordingly  a  letter  was  published  in  the  Aurora,  oin* 
plaining  of  their  system  of  free  quarters.     On  their  return  to  town  a  larye  party  of  ilif  (* 
cers  proceeded  to  the  Aurora  office  in  Franklin  Court,  and  placing  sentinels  over  tiie  bniK 
dragged  Mr.  Duane  into  the  street,  and  beat  him  until  he  was  insensible.     [See  forooihf  ^1 
the  state  of  the  press  at  the  time,  the  introduction  to  this  work.] 

Mr.  Duane  a(ivocate<l  the  re-election  of  Mr.  Jefferson,  and  condemned,  as  di'l  vrrv  nf^rlf 
all  the  Republican  party,  the  course  pursued  by  Mr.  Burr*8  friends  and  the  Federal  I'ii^^ 
on  that  occasion.  An  attetnpt  was  made  to  attack  Mr.  Duane's  conduct  tinvnrds  Mr.  B^f' 
in  the  Memoirs  of  the  latter,  published,  shortly  after  his  death,  by  f»ne  of  hi*  frienil";!^'*'"' 
the  author  was  ohiiged  to  garble  the  passages  in  the  'Aurora,'  which  he  prt'ti-mlcrl  M'O*"-* 
to  make  out  his  case,  it  was  not  remarkably  sua'cssful.  [See  the  Deniocratie  Rertrr  K 
iTyfarcA,  1839,  page  333.] 

"Mr.  Duano's  knowledge  of  military  affairs  was  extensive.  The  Hand  BLX)k.scoini'ji'-!-'y 
him  fur  the  diifercitt  branches  uf  tlie  army,  were,  at  one  lime,  the  recognizrJ  U-'k*  ' !  i*" 
struclion  U>t  tho  service.  A  military  dictionary  was  another  of  his  i»roiluition"',  F'.'-"'^ 
time  he  commundtird  the  Philadelphia  Lej^^ion,  a  Ixxly  of  volunteers  that  has  net  Ivcu  "»■''* 
t«urpass»?d.  He  owed  the  title  of  Colonel,  by  whirh  he  was  sul»M^i]uently  dcsi;:»j!tlc  I. *'''••* 
circumstance.  During  the  war  with  England,  181*^-1815,  he  was  appoinrcil  Aij •■'-'' 
General  of  the  army  for  the  division  which  embraces  Pennsylvania. 

"About  181G,  the  Democratic  party  in  Pennsylvania  was  divided  into  what  u\tl*  k* '"* 
as  the  Old  and  New  Schools,  principally  ninni   tho  question  how  the  Govornut  j«l;i.;il''  * 
nominated,  the  former  advocating  Cunvenlions,  and  the   latter,  Legislative  caucu- -.     *''. 
New  School  party  elected   their  candidate,  Mr.  Findlay,  in   lbl7;  in    ISjO  the  Oil  >'*'*^^ 
party  carried  their  candidate,  General  ilicslcr,  who  was  also  supjw>rted  by  the  bulk  U  "^    # 
remained  of  the  old  Federal  party.     In  these  contests,  ihe  '  Aurom'  advoi-atetl  the  ■«}>«■•-'  "*^ 
Conventions.     Since  1820  tliey  have  prevailed  over  the  old  cJiucns  system.  .j^ 

"  jMr.  Duane  had  wannly  advocated  the  independence  of  the  S]>anis)i  Colonies  in  ^.:| 
and  South  America,  for  which  the  Congress  of  Colombia  paid  him  the  ci.»m[»Iunej  "^  -^ 
formal  vote  of  thanks.  This  led  several  cre<liiors  of  that  government,  re^idin;:  in  the  D  t.u. 
States,  to  consider  him  a  suitable  pcr^on  to  present  their  chiiiuslH^fore  the  government  u*  ^._^ 
country.  Mr.  Duane  accordingly  disposed  of  the  *  Aurora'  in  ib'2'2,  and  .set  sail  l-.ir  -  -^ 
America.  To  furnish  an  idea  of  the  results  of  the  cre<lii  system  of  publishin;;  neM>iir»  T ^ 
it  may  1x3  mentioned  in  this  connexion,  that  the  Ixid  debts  sumding  u}X)n  the  Uok^  •  ^  ^ 
*Aurorn,'  were  to  the  amount  of  eighty  thousand  dollars,  tlie  one-fourth  of  whieh  w«mi1I  ''*  . 
made  Mr.  Duano  comfortable  for  life.  These  books  were  subsequently  presented  to  c*-*^ 
the  Camden  ferry  boats  for  fuel,  and  raised  steam,  if  nothing  else. 

"Many  men,  who  rose  to  eminence,  served  in  the  'Aurcjra*  ofHce  as  journeymen  or  i^tV^^'' 
tices.     Judges,  Members  of  Congress,  and  Mayors  sf)rung  from  it;  and  the  great  Auicr*-**' 
tragedian  was,  for  a  time,  an  a2)prentice  therein,  being  known  as  Mittle  Edwin.* 
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i*t  Wsit  to  Gokmbia  was  unsaccessful  as  for  as  the  interests  of  his  principals 
ttned,  *tlie  great  no  pay  priDciple'  being  highly  popular  in  the  country  he  visited. 
iif  and  instmctiTe  volume  of  travels,  which  he  published  on  his  return,  leaves  no 
Df  reason  to  regret  that  the  journey  was  undertaken. 

bit  return,  he  was  appointed  an  AJderman  of  Philadelphia,  and  subsequently  the 
iqr  of  the  Supreme  Conn  of  Pennsylvania  for  the  Eastern  District,  in  which  he 
until  die  period  of  his  death  in  the  autumn  of  1835. 

rkiiigi,  in  addition  to  his  papers,  a^  thp  editor  of  a  daily  newspaper,  comprise  works 
ooy  hisloiy,  military  science,  politics,  and  political  economy." 


cum  FOR  DELIVERY  TO  THE  BRITISH  COVER] 
ON  CHARGE  OF  MURDER. 

IN  THE  DISTRICT  COUBT  OF  THE  UNITED  STATES 
THE  SOUTH  CAROLINA  DISTRICT. 

CHARLESTON,  1799.* 


The  question  before  the  court  was  grounded  od  a  hahetn  & 
bring  up  Jonathan  Robbins,  who  was  committed  to  jail  in  ] 
1799,  on  suspicion  of  having  been  concerned  in  a  mutiny  on  I 
British  frigate  Hermione,  in  1791;  which  ended  in  the  mnrdi 
principal  officers,  and  carrying  the  frigate  into  a  Spanbh  port 
a  motion  by  counsel,  on  behalf  of  the  consul  of  his  Britannie 
that  the  prisoner  should  be  delivered  up  (to  be  sent  to  Jan 
trial),  in  virtne  of  the  27th  article  of  the  treaty  between  thi 
States  and  Great  Britain,  which  article  runs  thus: 

"Art.  27.  It  is  further  agreed  that  his  majesty  and  the 
States,  on  mutual  requisitions,  by  them  respectively  or  by  their 
ive  ministers  or  officers  authorized  to  make  the  same,  will  di 
to  justice  all  persons,  who  being  charged  with  murder  or  forge 
mitted  within  the  jurisdiction  of  either,  shall  seek  an  asylum  wi 
of  the  countries  of  the  other:  provided  that  this  shall  only  be 
such  evidence  of  criminality  as,  according  to  the  laws  of  the  pla 
the  fugitive  or  person  so  charged  shall  be  found,  would  jnst^; 
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fkuth  Carolina  Digtrict. 

William  Portlock,  a  native  of  Portsmouth,  in  the  State  of  Virginia, 
pwards  of  eighteen  years  old,  appeared  before  me,  and  being  duly 
vom  and  examined,  saith  that  he  went  out  before  the  mast  in  the 
chooner  Tanner's  Delight,  which  was  commanded  by  Captain  White, 
ho  arrived  here  about  three  weeks  ago ;  that  a  person  who  answered 
}  the  name  of  Nathan  Robbins,  came  also  in  the  said  vessel  before  the 
last,  with  him ;  that  he,  the  said  Robbins,  is  a  tall  man,  middle  size, 
ad  long  black  hair,  dark  complexion,  with  a  scar  on  one  of  his  lips ; 
liat  on  or  about  last  Christmas  night  ho  was  present,  and  heard  the 
ud  Robbins  talking,  in  the  harbour  of  the  city  of  St.  Domingo,  to 
ome  French  privateersmen  who  were  on  board  the  Tanner's  Delight, 
rhen  and  where  he  informed  them,  in  his  hearing,  that  he,  the  said 
lobbins,  was  boatswain's  mate  of  his  Britannic  majesty's  frigate  Her- 
nione,  when  she  was  carried  into  the  port  Cavillia,  and  added  that 
they  had  no  occasion  to  take  any  notice  of  that.  And  after  the  above 
time,  sometimes  when  he  was  drunk,  he,  the  said  Robbins,  would  men- 
tion the  name  of  the  Hcrmione,  and  say,  bad  luck  to  her^  and  clench  his 
pL 

His 
William  X  Portlock. 
Mark. 
Bwora  before  me  this  20th  February,  1799,  Thomas  Hall,  j.  p.  q.  u. 

Ubited  States  of  America,  South  Carolina  District,  ss. 

Personally  appeared  before  me  Lieutenant  John  Forbes,  who,  being 
doij  sworn  on  the  Holy  Evangelists  of  Almighty  God,  dcposcth,  that  a 
person  confined  in  the  jail  oi  this  district,  who  calls  himself  Nathan 
Bobbins,  but  whose  real  name  this  deponent  believes  to  be  Thomas 
Kish,  was  a  seaman  on  board  the  Hermione  British  frigate,  in  which 
this  deponent  was  a  midshipman  from  the  8th  of  February,  1797,  until 
the  30th  of  August  following,  during  which  time  the  said  Nash  was 
jersonally  known  to  this  deponent ;  that  this  deponent  was  removed 
iom  the  said  frigate  to  the  sloop-of-war  Diligence,  on  the  said  30th 
^y  of  August,  1797;  this  deponent  further  deposeth,  that  on  the  19th 
of  September  following,  he  was  sent  on  board  the  said  frigate,  at  which 
time  he  saw  and  left  the  said  Nash  in  the  same  station  on  board  that 
Teseel,  as  he  was  at  the  time  of  this  deponent's  being  a  midshipman 
"therein.  That  on  the  22d  day  of  the  said  month,  the  crew  mutinied 
<Hi  board  the  said  frigate,  killed  the  principal  oflSccrs,  piratically  pos- 
*ttsed  themselves  of  her,  carried  her  into  Laguyra,  and  there  disposed 
rfher  to  certain  subjects  of  his  Catholic  majesty.  That  the  said 
Thomas  Nash  was  one  of  the  principals  in  the  commission  of  the  said 
*ct8  of  murder  and  piracy,  whose  conduct  in  that  transaction  has  be- 
come known  to  this  deponent  by  depositions  made  and  testimony  given 
in  courts  martial  where  some  of  the  said  crew  have  been  tried. 

John  Forbes. 

Sworn  before  me  fliis  18th  April,  1799,  Thomas  Bee,  District 
Judge,  South  Carolina. 

The  judge  had  received  a  letter  some  days  before,  from  the  Secrc- 
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tary  of  State  of  the  United  States,  mentioning,  that  application  had 
been  made  by  the  British  minister,  Mr.  Liston,  to  the  President,  for 
the  delivery  of  the  prisoner  under  the  27th  article  of  the  treaty,  and 
containing  these  words — the  President  ^^  advises  and  request^'*  you  to 
deliver  him  up. 

This  letter  though  not  read  in  court,  was  shown  to  the  counsel  <m 
both  sides,  and  is  hereunto  appended. 

The  following  certificate  and  affidavit  were  produced  in  behalf  of 
the  prisoner: 

United  States  op  America,  State  op  New  York,  ss. 

By  this  public  instrument,  be  it  known  to  whom  the  same  doth  or 
may  concern.  That  I,  John  Keese,  a  Public  Notary,  in  and  for  the  State 
of  New  York,  by  letters  patent  under  the  great  seal  of  the  State,  duly 
commissioned  and  sworn ;  and  in  and  by  the  said  letters  patent  inrestra 
'^  with  full  power  and  authority  to  a|;test  deeds,  wills,  testaments,  codi-  < 
oils,  agreements,  and  other  instruments  in  writing,  and  to  administer 
any  oath  or  oaths,  to  any  person  or  persons,"  do  hereby  certify  thit 
Jonathan  Robbins,  mariner,  who  hath  subscribed  these  presents,  persoa- 
ally  appeared  before  me,  and  being  by  me  duly  sworn,  according  to  liw,  . 
deposed  that  he  is  a  citizen  of  the  United  States  of  America,  and  a 
native  of  the  State  of  Connecticut,  five  feet  six  inches  high,  and  aged 
about  twenty-three  years.  And  I  do  further  certify  that  the  m 
Jonathan  Robbins,  being  a  citizen  of  the  United  States  of  America, 
and  liable  to  be  called  in  the  service  of  his  country,  is  to  be  respected 
accordingly,  at  all  times  by  sea  and  land. 

Whereof  an  attestation  being  required,  I  have  granted  this  undernj 
notarial  firm  and  seal. 

Done  at  the  city  of  New  York,  in  the  said  State  of  New  York,  tke 
twentieth  day  of  May,  in  the  year  one  thousand  seven  hundred  and 
ninety-five. 

Quod  Attestor, 

JOHN  KEESE, 

Notary  Public,  and  one  of  the  Justices  for  the  city  of  New  York. 

Jonathan  Robbins,  mariner,  a  prisoner  now  in  custody  of  the  marshal 
of  the  District  Court  of  the  United  States  for  South  Carolina,  being 
duly  sworn,  saith  he  is  a  native  of  the  State  of  Connecticut,  and  boi» 
in  Danbury  in  that  State ;  that  he  has  never  changed  his  allegiance  Ift 
his  native  country ;  and  that  about  two  years  ago  he  was  pressed  fnm 
on  board  the  brig  Betsey  of  New  York,  commanded  by  Captain  White, 
and  bound  for  St.  Nichola  Mole,  by  the  crew  of  the  British  frigate 
Ilermione,  commanded  by  Captain  Wilkinson,  and  was  detained  thefCi 
contrary  to  his  will,  in  the  service  of  the  British  nation,  until  the  sud 
vessel   was  captured  by  those  of  her  crew,  who  took  her  into  a  Spanidi 
port  by  force :  and  that  he  gave  no  assistance  in  such  capture. 

JONATHAN  ROBBINS. 

Sworn  this  25th  July,  1799,  before  me,  Thomas  Hall,  Federal 
Clerk  and  J.  R.  Q.  U. 

The  signature  made  by  the  prisoner  to  this  affidavit  in  court,  appeared 
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)  be  in  the  same  hand-writing  as  the  signature  to  the  one  made  in  1795, 
rem  which  circumstance  it  is  presumable,  that  Jonathan  Bobbins  is  the 
risoner's  real  name.  The  body  of  the  aflBdavit  made  in  New  York,  in 
795,  was  printed ;  the  names,  dates,  signatures,  &c.,  were  filled  up  in 
rriting ;  it  had  the  notarial  seal  of  John  Kccse,  Esq.  affixed  ;  and  had 
be  appearance  of'  being  a  genuine  paper,  deemed  at  that  day  by  sea- 
iien  to  be  a  protection. 

It  appears,  howevqr,  by  the  result,  that  these  affidavits,  and  the  ques- 
ion,  whether  the  pruoner  was  an  American^  and  an  impressed  seaman j 
T  not?  were,  in  the  opinion  of  the  court,  altogether  immaterial :  as  the 
Durt  would  hare  felt  itself  bound  to  deliver  up  any  respectable  citi- 
ien  of  the  United  States,  if  claimed  under  the  circumstances  of  the 
yrisoner. 

■  Mr.  Ker,  against  the  motion,  expressed  his  regret  that  the  sliort  time  he  had 
(ireii  to  the  coDsideration  of  the  prisoners  case,  did  not  enable  him  to  pay  it 
ibat  attention  which  its  importance  required  :  that  whether  it  were  considered 
II  limply  relating  to  the  prisoner,  or  in  a  more  extensive  view  as  embracing 
^t  constitutional  principles,  in  its  relation  to  the  citizens  of  America,  in 
either  case  it  must  appear  as  a  question  of  the  highest  magnitude,  and  requir- 
ii^  the  most  serious  discussion.  Shall  a  citizen  of  America  be  tried  by  his 
mm/ry,  or  be  delivered  tip  to  a  foreign  tribunal/  He  hoped  he  shouhi  be 
Able  to  show  the  cotirt,  that  the  prisoner's  case  was  not  within  the  27th  article 
of  the  British  treaty;  and  if  it  were,  that  it  was  unconstitutional.  The  pri- 
wnef  8  certificate  and  affidavit,  he  contended,  were  proof  of  his  having  been 
impressed  into  the  service  of  his  Britannic  majesty.  By  the  late  President's 
prockmation  of  neutrality,  the  citizens  of  the  United  States  were  prohibited 
from  entering  into  the  service  of  any  of  the  belligerent  powers :  that  the  court 
cinild  not  presume,  without  the  colour  of  evidence,  that  the  prisoner  had  vio- 
lated the  laws  of  his  country,  unsupported  as  such  a  presumption  would  be 
Ity  any  legal  charge  of  that  nature  against  him.  Hence  it  follows,  that  the 
imsoner  must  have  been  taken  forcibly  into  the  service  of  his  Britannic  ma- 
jesty, in  the  face  of  his  protection,  and  in  contempt  of  our  neutrality.  Let 
those  who  make  the  requisition,  that  he  be  delivered  up,  show  by  the  ship's 
articles,  or  by  any  other  legal  testimony,  that  he  entered  voluntarily  into  their 
Hrriee,  and  submitted  himself  to  their  discipline.  If  they  cannot,  the  pre- 
ramption  is  strong  in  favour  of  the  prisoner.  Taking  the  point  then  as  ceded, 
Ifaat  he  was  impressed,  he  was  warranted  by  the  most  sacred  rights  of  nature, 
ud  the  laws  of  nations,  to  have  recourse  to  violence  in  the  recovery  of  that 
'iperty,  of  which  he  had  been  unjustly  and  unlawfully  deprived.  These  were 
acts  proper  to  be  submitted  to  a  jury  of  this  country  ;  they  would  well  know 
low  to  appreciate  a  defence  of  this  nature,  if  it  were  necessary  to  make  it. 
Phe  court  know,  that  in  England  a  man  would  be  excusable  for  murder  in 
vsisfing  a  press-gang ;  but  here,  the  prisoner  being  an  American,  his  rights  ought 
0  have  been  peculiarly  respected  by  a  foreign  nation,  and  resistance  on  his 
Nirt  was  Dot  merely  the  exercise  of  the  rights  of  an  individual,  but  it  was  a 
luly  he  owed  to  his  country.  The  principle  contended  for  was  supported  by 
be  best  authorities.  It  is  laid  down  in  Jattel,  book  3,  chap.  viii.  §  130,  '*  an 
toemy  at^cking  me  unjustly^  gives  me  an  undoubted  right  of  repelling  his 
iolence,  and  he  who  opposes  me  in  arms,  when  I  demand  only  my  right, 
lecoihes  himself  the  aggressor,  by  his.unjust  resistance:  he  is  the  first  author 
jf  the  violence*  and  oMigcs  me  to  make  use  of  force  for  securing  myself 
gainst  the  wrongs  intended  me,  either  in  my  person  or  possessions.  For  if 
he  efiects  of  this  forcej  proceed  so  far  as  to  take  away  his  life,  he  owes  the 
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misfortune  to  himself;  for  if  by  sparing  him  I  should  submit  to  the  injarjg 
the  good  would  soon  become  the  prey  of  the  wicked.'* 

The  Constitution  of  the  United  States  of  America  has  expressly  second 
to  every  citizen  thereof  the  trial  by  jury^  and  if  the  treaty  went  to  deprive  bin 
of  it,  it  would  be  invalid;  it  is  inferior  and  subordinate  to  the  Constitutioii, 
and  when  it  unhappily  stands  in  hostility  against  it,  or  where  there  is  a  col- 
lision, it  must,  of  necessity,  yield.     Treaties,  however  sacred,  with  whatever 
good  faith  they  ought  to  be  preserved,  however  high  their  authority,  are  not 
to  receive  a  construction  hostile  to  the  sound  principles  of  the  constitutioOf 
and  derogatory  to  the  rights  of  the  citizen.     It  is  a  general  maxim  in  the  con- 
struction of  treaties,  that  every  interpretation  which  leads  to  an  absordiCf 
ought  to  be  rejected  ;  Fa//e/,book  2,  chap.  xvii.  §  282,  says,  '^  that  we  shosld 
not  give  to  any  peace  a  sense  from  which  follows  anything  absurd^  but  inter 
pret  it  in  such  a  manner  as  to  avoid  absurdity." 

Can  it  be  supposed  that  it  was  the  intention  of  the  contracting  parties  ts 
deprive  the  citizens  of  America  of  the  trial  by  jury,  on  which  are  bottonei 
the  best  principles  of  American  freedom  ?  certainly  not ;  it  is  an  unfair  and  ii- 
admissible  inference.  Hence  it  follows,  that  a  citizen  ought  not  to  be  delivenl 
up  to  a  foreign  tribunal  for  any  offence,  which  is  within  the  jurisdiction  and 
cognizance  of  his  country.  The  atrocity  of  the  crime  with  which  the  prisoMr 
is  charged,  has  nothing  to  do  with  the  principle  contended  for ;  the  reqaisitist 
could  be  made  witli  equal  propriety,  were  it  of  a  trivial  nature.  Piracy  and 
murder  is  an  high  offence  against  all  nations,  and  all  nations  have  an  inteicil 
in  bringing  offenders  to  justice,  and  all  are  equally  eompetent  to  try  them.  1 
requisition  is  made  under  the  27th  article  of  the  treaty,  to  deliver  up  a  citim  ; 
of  the  United  States,  on  a  vague  allegation  contained  in  two  affidavits,  wbidi 
afford  a  mere  suspicion  of  the  prisoner  having  been  on  board  the  Hermioii 
frigate  at  the  time  of  the  mutiny.  If  a  citizen  can  be  delivered  up  on  groml 
so  slight,  in  the  present  general  political  conflict  among  mankind,  when  thi 
violence  of  party  spirit  knows  no  bounds;  when  vindictive  passions  arenk- 
stituted  in  lieu  of  reason,  justice  and  humanity;  no  man,  however  promineit 
and  respectable  among  his  fellow-citizens,  can  be  secure  against  the  operalioB 
of  this  law.  The  prisoner  is  an  obscure  character,  and,  although  in  the  bosoa 
of  his  native  country,  from  the  nature  of  his  profession,  being  constantly  le 
moving  from  one  place  to  another,  is  as  destitute  of  friends  as  if  he  were  ob 
the  opposite  side  of  the  globe. 

Mr.  Ker,  next  adverted  to  the  words  of  the  27th  article  of  the  treaty,  under 
which  the  requisition  is  made. 

He  contended,  that  the  words  **  murder  or  forgery  committed  within  tU 
jurisdiction  of  either,**  tnanifeslly  implied  the  exclusive  jurisdiction  of  thi 
one  or  the  other  power,  and  not  the  jurisdiction  of  the  high  seas,  where  the 
United  States  have  a  concurrent  one  in  common  with  all  nations;  that  the 
laws  of  nations  provide  against  offences  committed  on  the  high  seas,  and  thel^ 
fore  a  particular  stipulation  was  unnecessary  ;   that  the  apparent  object  of  the 
article  was  to  bring  offenders  to  justice,  and  therefore  provided  against  the 
crimes  of  murder  and  forgery  being  committed  within  the  exclusive  jurisdit 
tion  of  either;  but  that  the  law  did  not  apply  in  the  present  case,  as  the  Unilr 
ed  States  possessed  competent  power  to  try  the  offender,  and  bring  him  ts 
justice ;  that  if  the  offence  had  been  committed  within  the  kingdom  of  Grest 
Britain,  under  the  municipal  laws  of  that  country,  the  article  affords  a  remedy. 
as  our  laws  could  not  reach  the  offence  ;  and  further,  that  a  construction  shoaU 
not  be  given  to  the  treaty  which  abridged  the  jurisdiction  of  the  United  SutcSi 
and  that  wc  ought  not  to  presume  thai  the  government  of  the  United  States 
had  abandoned  any  of  its  judicial  rights  to  any  nation,  and  that  neither  the 
letter  nor  spirit  of  the  article  warranted  the  conclusion. 


ABOVMEKT  OF  THE  DEFENCE.  S9T 

illrie,  also  for  the  prisoner,  arose.  After  premising  the  importance 
,  and  stating  it  as  one  in  which  the  dearest  interests  of  the  Union 
ed,  he  advanced  the  following  grounds  for  consideration : 

;  Consiiluiional  ground. 

Constitution  of  the  United  States  contained  the  constituent  prin- 
r  social  nnion  as  a  nation:  that  it  is  the  compact  by  which  our 
was  formed,  and  under  which  alone  it  exists  ;  and  that  from  this 
.  civil  power  and  authority,  and  every  constituted  branch  of  our 
I  nation,  was  derived,  and  is  exercised  :  that  mankind,  in  quitting 
iture  for  that  of  society,  gave  up  part  of  their  natural  rights,  which 
isessed  in  common,  to  promote  the  good  of  the  whole,  and  to 
remainder  which  were  not  surrendered ;  that  the  natural  rights  so 
Bre  either  totally  relinquished,  or  were  modified  only  under  restric- 
ecame  political  rights ;  and  those  not  given  up,  formed  a  sacred 
I  the  hands  of  the  people,  and  which  are  unalienable  by  any  act 
n  :  that  this  was  no  visionary  theory  of  ancient  writers,  but  is  the 
»dem  ground  of  all  social  union:  and  it  is  fully  recognized  in  our 
ation ;  for  by  article  12th,  of  the  amendments  to  our  Constitution, 
dy  **  that  all  powers  not  delegated  to  the  United  States  by  the  Con- 
r  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respect- 

the  people,**  And  the  11th  section  declares,  "the  enumeration 
ititution  of  certain  rights,  shall  not  be  construed  to  deny  or  dis- 
rar  retained  by  the  people.** 

IreatieB. 

and  laws  made  by  legislatures,  he  said,  were  only  acts  of  the 
igents  and  subordinate  ministers  of  the  Constitution :  that  they 
ivative  authority  only,  and  derived  from  the  primitive  authority  of 
ition,  and  therefore  must  be  subordinate  to,  and  bould  not  coun- 
itrol  it:  and  that  the  treaty  making  power  was  derived  only  from 
ition,  is  evident  from  the  2d  section  of  the  3d  article,  which  creates 

pointed  out  the  absurdity  of  the  treaty-making  power  being 
counteract  or  control  the  Constitution  ;  as  by  that  means,  by  a 
Clonslitution,  th^  very  foundation  of  our  government  and  guardian 
'ty,  might  be  overset  and  destroyed,  and  every  sacred  right  of  the 
red  thereby  laid  prostrate ;  and  this  too  at  any  time,  and  by  corn- 
th  A  foreign  power :  that  no  institution  or  sacred  compact  of  the 
he  preservation  of  their  happiness  could  be  formed,  but  what  thus, 
tores  of  the  constitution  and  of  the  people's  power,  might  be 
U  thus,  though  the  government  and  nation  might  be  called  inde^ 
i  people  might  be  slaves,  and  be  in  fact  without  any  protection  to 

(8. 

what  the  nature  or  denomination  of  the  offences  specified  in  the 
,  was  totally  immaterial;  for  if  the  treaty-maker  could  insert  one 
may  insert  as  many  more  as  he  pleases :  but  the  principle  was, 
had  a  right,  for  any  offence,  to  oblige  a  citizen  to  be  given  up  as  a 
ny  foreign  power ;  a  citizen,  whose  very  liberty  consisted  in  its 
ed  by  the  sacred  trial  by  jury, 

t  the  6th  article  of  the  Constitution  itself,  shows  that  no  law  or 
>e  the  law  of  the  land,  that  is  contrary  to  the  Constitution ;  inas- 
lays,  expressly,  that  laws  only  "  made  in  pursuance  thereof t**  and 
8  made  under  the  authority  of  the  United  States,**  arc  the  law  of 
The  question  then  was  put  by  Mr.  M.,  what  was  the  **  authority 
ed  States?**  whence  was  it  derived,  and  the  United  States  itself 

only  by  and  from  the  Constitution  itself'/ 


am]  military  offences  by  ^oa  and  land,  in  lime  of  actuni  war,  * 
fcrWo,"  (liuring  the  rsRC  of  wnr;)  and  lliai  no  treaiy  coolil  contra' 
artictes  of  ilie  Consiiiuiion  :  MkU  the  iri:il  by  jury  is  a  sacred  and  i 
righl;  as  all  the  powers  git-en  by  the  Cnnstitution  for  ihe  privai 
cardinal  nalunil  righls  nf  life  and  libpriy,  arc  only  a  condiiional 
ihosc  righta  lo  the  care  of  society,  under  rhe  advantage!  of  a  trial  h] 
fellow-citizens,  as  the  muiual  safeguard  and  sceunty  of  such  riglii 
filed ;  and  Ihat  the  excepiion  of  courts  of  militia,  and  in  the  navy, 
mgc  of  war,  is  an  exception  by  the  Conslilution  itself,  nn  the  ncre» 
ease,  for  the  people's  safety ;  and  tliat  such  exception  proves  its  full 
vperaiion. 

Oih.  That  even  if  the  treaty  was  legal,  ibe  present  olTence  ' 
prisoner  is  in  custody  for,  is  not  within  the  meaning  and  construct 
treaty :  for  the  27lh  nrlicle  of  the  treaty  relates  to  murder  and  foq 
mitted  within  Ihe  jurixdidion  of  either  Great  Britain  or  Ihe  Unit 
that  is,  within  the  peculiar  rxeluitvf  jurisdiction  of  eilher,  where  t 
is  committed,  and  to  which  the  jurisdiction  of  the  one  or  the  eihei 
the  parly  flies  for  refuge,  or  as  an  asylum,  could  not  extend  (  ihat 
therefore,  only  to  the  respective  terrilories  of  the  contracting  po 
that  tlie  offence  now  before  the  court  was  done  supra  nltum  mare, 
high  seas.]  where  all  nations  have  equal  jurisdiction,  and  no  defect 
could  arise  from  a  want  of  jurisdicilon  here  to  extend  to  ihe  offeai 
was  against  the  law  of  nations,  which  style  a  piraie  hoifU  humm 
[the  enemy  of  mankind.)  and  over  whom  all  nations  claim  a  crini 
diction  equally,  and  over  whom  the  United  Siaies'have  s  concurrei 

I'allel  says,  on  the  construe  lion  of  treaties,  that  nothing  shall 
slrued  as  lo  make  the  treaty  an  absurdity;  and  it  never  can  be  su[ 
learned  civilians  and  casuists,  who  framed  this  treaty,  would  hai 
absurd  as  to  make  our  nation  of  the  United  States  give  up  her  di); 
pendence  and  concurreni  tnarilime  juriwdiclign,  which  she  hok 
in  lite  great  society  of  nations,  with  the  rest  of  the  world,  or  that 
ignorant  of  her  holding  such  jurisdiction :  or  that  Great  Britain  and 

Rinfn*     l,u  tliair    nuitt    AnA.nnnt    ..n„I.I    linl.l  (..nh  l„.;..l;~>i~-   ...I...! 
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torn  house  there,  the  clearance  and  list  of  the  crew  of  the  vessel,  and  name  of 
the  prisoner,  might  be  found,  as  stated  in  his  affidavit;  that  ail  this  would 
show  his  defence  is  not  a  false  one ;  and  that  the  sis:nature,  Jonathan  Rohhins, 
nov  made  in  open  court  to  his  affidavit,  and  the  one  made  to  the  paper  signed 
Mveral  years  since,  before  the  magistrate  in  New  York,  are  the  exact  and  in- 
dubitable signatures  of  one  and  the  same  hand.     Also,  that  no  man  was  to  ho 
jiresomed  guilty  of  any  transgression  of  the  laws  of  his  country,  until  he  was 
legally  charged  and  convicted  thereof;  that  the  laws  and  proclamations  made 
to  preserve  our  neutrality,  and  a.  late  one  to  prevent  our  citizens  going  into 
foreign  service,  were  very  severe ;  that  the  insolent  and  daring  conduct  of  Brit- 
ain, in  pressing  oar  seamen  and  citizens,  was  an  attack  on  the  sovereignty  of 
our  nation,  and  notorious;  and  the  presumption  from  these  laws,  and  such 
eonduct,  was,  that  the  prisoner  was  pressed  contrary  to  his  will,  and  the  onus 
frobandi  (burden  of  proof)  to  the  contrary,  lay  therefore  with  the  prosecu- 
tion ;  that  if  he  was  so  pressed,  it  was  meritorious^  by  the  laws  of  God  and 
man,  to  regain  his  liberty  even  by  the  death  of  his  oppressors,  and  to  avenge 
the  insulted  dignity  of  a  free  people;  that  hence  the  right  of  killing  in  war  is 
founded — ^a^,  lib.  iii.  ch.  8,  sec.  139 — and  that  the  prisoner,  instead  of  being 
punished,  ^*  deserved  well  of  his  country  J*"* 

Qui' I  enifn,  potwir  libertate? 
Quid  pejor  qunin  servitute? 

And  here,  Mr.  M.  added,  that  he  knew  this  motto  was  imprinted  on  the 
hearts  of  his  countrymen ;  that  their  liberties,  birthrights,  and  their  country's 
honour  and  dignity  were  most  sacred  to  them  ;  that  they  would  onl}'  part  with 
them  but  with  their  lives ;  that  ignominy  and  slavery  were  to  them  death ;  and, 
that  they  would  ever  hold  an  American  unworthy  the  name  of  such,  who 
vonid  not  sacrifice  any  one  who,  under  the  impious  authority  o(  any  nation, 
vouid  dare  attempt  to  enslave  him,  and  rob  him  of  his  national  privileges. 

8ih.  Mr.  M.  commented  on  the  laws  passed  by  Great  Britiiin  in  the  he^in- 
ning  of  her  war  with  us,  for  carrying  American  subjects  over  to  England  to 
he  iried,  and  as  one  of  the  oppressive  evils  we  fought  against,  and  drew  a 
itriking  analogy. 

Further,  he  observed,  that  the  office  of  President  was  an  executive  and 
ministerial  office,  and  had  no  right  to  control  this  court,  as  appeared  by  the 
Secretary's  letter  in  this  case,  advising  the  prisoner  to  be  given  up;  that  con- 
stitution and  laws  only,  formed  the  true  sovereignty  of  the  nation,  and  the 
jtidirial  was  the  proper  guardian  of  it ;  and  that  the  executive  in  fact,  is  but 
cubordinate  to  the  judicial,  as  he  is  bound  to  cniorce  its  decrees. 

9th.  That  sending  a  citizen  from  the  bosom  of  his  country  and  friends,  and 
for  immolation,  like  a  lamb  to  the  altar,  to  gratify  the  ambition  or  policy  of 
any  foreign  power  or  king,  was  a  capital  punis-lnntMit — what  could  be  greater? 
And,  Mr.  M.  then  asked,  by  what  law  of  this  land  such  a  punishment,  or  any 
oiher,  could  be  injlicted  here,  in  time  of  peace,  without  a  jury  or  a  trial  ?  a 
pDnishmenl  by  which  a  citizen  was  to  be  tried,  instead  of  by  a  jury,  by  a  court 
^tiaL 

^y.  Of  the  Jurisdiction. 

A  great  number  and  variety  of  other  striking  and  forcible  remarks  were 
^^de  ;  but  amongst  the  last,  he  further  submitted,  that  by  the  law  of  the  fede- 
^^  judiciary,  the  district  court,  before  whom  this  was  brought,  had  no  juris- 
^'^tjon  for  crimes  on  the  high  seas,  when  the  punishment  exceeded  thirty 
^tripes,  six  months'  imprisonment,  or  one  hundred  dollars  fine;  that  in  this 
^«e,  this  court,  like  an  inferior  court,  or  magistrate,  was  only  competent  to 
^"mmit  and  retain  in  custody  for  trial,  by  the  circuit  court,  and  had  no  juris- 
diction as  to  the  merits ;  that  the  circuit  court  only  had  the  jurisdiction,  and 
^W  this  court  undertaking  after  commitment,  to  liberate  or  give  up  the  pri- 
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soner,  was  to  intrude  on  and  usurp  the  ju9  dicere  of  the  superior  court;  it 
least  to  determine  and  decide  on  it,  and,  if  it  had  any  jurisdiction,  to  abolish  it 
and  oust  it  of  it ;  that  in  doing  so,  it  would  be  precipitate  and  illegal. 

A  further  remark  was  also  made  by  Mr.  Moultrie,  on  the  affidavits  brought 
against  the  prisoner,  showing  that  even  in  a  common  case,  they  were  not  uA 
ficient  to  exclude  a  prisoner  from  bail;  and  much  less  sufficient  were  th^t 
where  a  man  was  to  be  punished  by  exile,  by  so  capital  a  punishment,  in  iht 
first  instance  without  any  trial ;  that  they  were  vague,  uncertain,  and  asoep 
tained  no  specific  charge  against  the  prisoner;  and,  in  short,  amounted  Id 
nothing  more  than  mere  suspicion^  and  even  that  but  weakly  supported;  ni 
that,  under  such  circumstances,  no  man*£  life  or  liberty  can  be  safe  under  thif 
construction  of  the  treaty.     That  as  to  removing  a  person  from  one  State  19 
another,  to  be  tried  where  he  commits  an  offence,  all  this  is  but  like  moviof 
from  one  county  to  another  ;  for  the  culprit  is  still  within  the  jurisdiction  aal 
protection  of  his  country ;  but  far  different  it  is  to  remove  him  to  a  dislaat 
nation,  out  of  the  protection  of  his  country,  there  to  meet  a  summary  trial  bj 
a  court  martial,  and  in  the  end,  perhaps,  be  hung  from  motives  of  policy,  moif 
than  from  the  principles  of  justice. 

Mr.  Ward,  counsel  for  the  British  claim,  was  alone  on  that  side.  Tbi 
counsel  for  the  prisoner,  he  said,  had  addressed  the  passions  of  the  auditorj,. 
which  was  quite  unnecessary  in  this  place,  where  the  citizens  were  alwaji 
remarkable  for  humanity  and  tenderness  to  the  accused.  It  was  not  necessaiy, 
at  this  time  of  day,  to  discuss  the  question  of  constitutionality — that  had  hm 
long  since  settled,  in  the  ratification  of  the  treaty  by  the  proper  authoritieii 
It  should  be  remembered,  he  said,  that  the  cessions  contained  in  the  27(k 
article,  now  objected  to,  were  mutual  to  the  two  nations ;  if  the  treaty  cedeii 
portion  of  the  rights  of  American  citizens  to  the  British  government,  the  same 
treaty  cedes  an  equal  portion  of  the  rights  of  British  subjects  to  the  Americn 
government. 

In  answer  to  the  argument,  that  a  citizen  could  not  legally  suffer  under  ai 
article  of  a  treaty  which  contained  the  rights  secured  to  him  by  the  constito- 
tion,  Mr.  Ward  contended,  that  a  treaty  made  by  the  powers  pointed  out  for 
the  purpose  in  the  constitution,  is  co-ordinate  with  the  constitution  itself,  and 
even  paramount  to  it ;  and  that  the  court  could  not  make  it  a  question, 
whether  the  treaty  between  the  United  States  and  Great  Britain,  countencted 
the  constitution  or  not;  the  only  question  for  the  court  to  settle  was,  is  the 
demand  made  for  delivering  up  the  prisoner  conformable  to  the  treaty?  Ha 
had  not  a  doubt  but  it  was. 

To  prove  that  the  crime  charged  against  the  prisoner  was  committed  ivilhii 
the  jurisdiction  of  the  British  government,  he  stated,  that  every  action  done  in 
a  vessel  on  the  high  seas  comes  under  the  jurisdiction  of  the  nation  to  which 
the  vessel  belongs.  In  support  of  this,  he  instanced  the  case  of  a  child  thai 
should  be  born  in  a  British  vessel  on  a  foreign  coast;  this  child,  he  said,  wonU 
be  considered  as  a  British  subject. 

Mr.  Ward  made  a  number  of  other  pertinent  observations,  and  quoted 
several  passages  of  the  law  of  nations,  in  support  of  his  arguments.  He  agiia 
insisted  that  treaties  are  co-ordinate  with,  and  paramount  to  the  laws  and  coP" 
stitulion,  and  that  the  court  had  only  to  consider,  whether  the  prisoner  is,  or 
is  not,  comprehended  in  the  meaning  of  the  27lh  article  of  the  treaty. 

In  answer  to  the  arguments  of  the  prisoner's  counsel,  that  he  should  not 
only  not  be  given  up,  but  bo  released  from  prison  on  his  own  bail,  Mr.  Ward 
remarked,  that  it  would  be  inconsistent  for  the  court  to  release  a  man  withoat 
trial,  after  having  sanctioned  the  charge  on  which  he  was  confined,  by  suffer- 
ing him  to  remain  in  prison  a  long  lime  under  their  authority  ;  and  that  if  the 
prisoner  was  really  the  American  he  pretended  to  be,  he  would  have  been  able* 
before  this  time,  to  have  made  it  appear  more  clearly. 
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^  Bee  then  pronounced  the  following  judgment : 
question  on  which  I  am  now  to  give  a  decision,  is  grounded  on 
18  corpus  to  bring  the  prisoner  before  me;  and  on  motion  by 
[  on  behalf  of  the  consul  of  his  Britannic  majesty,  the  officer 
led  by  treaty  to  make  the  requisition,  that  the  prisoner,  charged 
order  committed  within  the  jurisdiction  of  Great  Britain,  shall  be 
3d  up  to  justice,  in  virtue  of  the  27th  article  of  the  treaty  of 
uid  commerce  between  the  United  States  and  Great  Britain, 
the  19th  of  November,  1794. 

ctions  have  been  made  by  counsel  on  behalf  of  the  prisoner  to  this 
,  on  a  variety  of  grounda;  and  this  case  has  been  very  fully 
on  both  sides. 

papers  have  been  produced  on  behalf  of  the  prisoner :  one,  a 
ate  from  a  notary  public  at  New  York,  dated  20tn  of  May,  1795, 
»nathan  Bobbins,  a  mariner,  had  that  day  deposed  on  oath  before 
tat  he,  the  said  Jonathan  Bobbins,  was  a  citizen  of  the  United 
and  a  native  of  Connecticut ;  the  other  is  an  affidavit  of  the 
Tf  made  in  open  court,  that  he  is  a  native  of  Connecticut :  and 
loat  two  years  ago  he  was  pressed  from  the  brig  Betsy  of  New 
on  board  the  British  frigate  Uennione,  and  was  detained  there 
;  his  will,  until  the  vessel  was  captured  by  the  crew,  and  carried 
Spanish  port,  and  that  he  gave  no  assistance. 
motion  before  me  has  been  opposed  on  a  variety  of  grounds.  It 
ended,  that  it  is  a  question  of  magnitude  whether  a  citizen  of 
dted  States  shall  be  tried  by  a  jury  of  his  own  country,  or  in  a 
I  one :  that  the  27th  article  of  the  treaty,  on  which  this  motion 
ded,  is  contrary  to  the  Constitution  of  the  United  States,  and 
sfore  void ;  that  the  treaty  can  only  relate  to  foreigners :  that 
t  in  this  case  being  committed  on  the  high  seas,  the  courts  of  the 
;  States  have  competent  jurisdiction  :  that  a  grand  jury  ought  to 
nquest,  before  a  party  shall  be  sent  away  for  trial, 
as  also  contended  that  this  would  strike  at  the  root  of  the  liber- 
the  poeple :  that  the  Constitution  secured  the  right  of  trial  by 
<  the  citizens ;  and  that  treaties  and  laws  altering  that,  were  of 
inate  authority;  and  of  course  void:  that  the  treaty  making 
may  be  abused ;  and  it  could  never  give  authority  to  seize  a 
and  send  him  away  for  trial.  • 

as  also  contended,  that  this  is  not  an  offence  within  the  con- 
tion  of  the  treaty :  the  word  jurisdiction,  means  territorial  juris- 
;  and  that  the  act  must  be  confined  to  offences  committed 
the  territory  of  either  ;  that  the  sending  a  person  in  confinement 
ried  in  a  foreign  country,  is  a  punishment  not  to  be  inflicted  on 
m :  that  the  treaty  is  a  head  without  a  body,  legs  or  arms  :  that 
davits  do  not  come  up  to  the  point,  and  are  not  sufficient  to  pre- 
le  party  being  entitled  to  bail. 

le  were  the  points  on  which  the  objections  to  this  motion  were 
•  In  the  course  of  the  arguments,  warm  and  pathetic  appeals 
passions  were  made  on  some  of  the  old  grounds  of  opposition  to 
aty,  which  I  endeavoured  to  check,  because,  as  this  treaty  has 
fcti£ed  agreeably  to  the  express  provisions  of  the  Constitution, 
therein  declared  to  be  the  supreme  law  of  the  land,  and  I  am 
i 


Bentmcnt  hj  a  grand  jtUT',  aa  exception  is  made  to  coses  ariM 
Jand  or  sea  service,  or  even  in  the  militia  when  in  actnal  a 
time  of  war  or  public  danger.  This  shows  nneqaiTOcally,  that 
jory  may  be  dispensed  with,  even  for  crimes  committed  w 
United  States ;  and  those  observations  are  at  once  an  answer 
arguments  founded  on  the  right  to  trials  by  jury,  they  being  i 
limited  to  crimes  committed  within  the  United  States,  and  • 
with  some  csccptiona. 

The  objections  made  to  the  treaty's  being  contranr  to  the  Cor 
have  been  ao  often  and  so  fully  argued  and  refuted,  that  I  wai 
no  time  would  have  been  occupied  on  that  subject,  more  esp 
that  treaty  has  been  recognized  by  the  legislature  of  the  Unit 
and  is  now  in  full  operation.  It  is  remarkable,  that  in  the  mi 
the  warmth  against  the  treaty,  at  its  first  publication,  the  271 
was  one  of  the  few  that  was  never  excepted  to;  and  I  beliei 
the  first  instance  in  which  it  had  been  held  np  as  dangerous  t 

The  crime  of  murder  is  jnstly  reprobated  in  all  countries 
commercial  ones  the  crime  of  forgery  is  so  dangerous  to  t 
commerce,  that  provision  has  been  made  in  varions  treaties  fo 
ing  up  fugitives  from  justice  for  these  offences ;  and  many  insta 
be  produced  of  criminals  sent  back  to  be  tried  where  die  &ct 
pctrated. 

What  says  the  27th  article  of  the  treaty  now  under  oonni 
In  the  first  place  it  is  founded  on  reciprocity :  in  the  next,  it  i 
to  all  persons,  whof  being  charged  with  murder  or  forgery 
citizens,  subjects,  or  foreigners. 

It  is  for  the  fortherance  of  justice,  because  the  culprits  wot 
wise  escape  punishment ;  no  prosecution  would  lie  against  t 
foreign  country ;  and  if  it  did,  it  would  be  difficult  to  procnrt 
to  convict  or  acquit. 
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in  can  lie  against  this  clause  of  the  treaty.  Nor  does  it  make 
Srarence,  whether  the  offence  is  committed  by  a  dtisen,  or  another 
This  will  obyiate  the  objection  made  by  the  counsel  on  that 
Lnd  I  cannot  but  take  this  occasion  to  obserye,  that  the  two  papers 
ii  by  the  prisoner,  are  only  affidavits  of  his  own,  or  a  certificate 
i  on  an  affidavit,  which  are  not  evidence;  and  if  they  were, 
tde  or  nothing.  It  is  somewhat  remarkable,  that  a  man  of  the 
F  Jonathan  Bobbins,  with  the  paper  produced  in  his  possession, 
Mmtinue  on  board  a  British  frigate  for  a  length  of  time,  under 
name,  and  acting  as  a  warrant  officer,  which  impressed  men 
likely  to  be  entrusted  with,  and  that  he  should  afterwards  take 
le  of  Nathan  Bobbins,  and  lay  in  jail  here  five  or  six  months, 
the  circumstance  being  made  known  until  now. 
he  arguments  against  delivering  up  the  prisoner  seem  to  imply 
was  to  be  punished  without  a  trial ;  the  contrary  of  which  is 
; :  we  know  that  no  man  can  be  punished  by  the  laws  of  Ghreat 
without  a  trial.  If  he  is  innocent,  he  will  be  acquitted ;  if 
Be,  he  must  suffer.  This  would  be  the  case  here,  under  similar 
tances. 

Ejection  most  relied  on  against  this  motion,  is  to  the  wordjuris- 
in  the  27th  article  of  the  treaty,  and  that  the  crime  being  com- 
m  the  high  seas,  the  courts  of  the  United  States  hav6  a  concur- 
isdiction.  There  is  no  doubt  that  the  circuit  courts  of  the  United 
lave  a  concurrent  jurisdiction,  and  this  arises  under  the  general 
aations ;  and  if  the  27th  clause  of  the  treaty  in  question  had 
ressly  declared  the  right  to  demand,  and  the  obligation  to  deliver 
de  prisoner  must  have  been  tried  here. 

respect  to  the  meaning  of  the  word  jurisdiction,  I  think  the 
oted  from  Yattel,  Book  1,  c.  19,  sec.  216,  is  conclusive,  and 
corroborated  by  Butherford,  Book  2,  c.  9,  as  to  the  jurisdiction 
»  men  on  board  the  vessels;  and  the  clause  itself  seems  to  have 
>lated  this,  because  the  word  jurisdiction  is  used  distinctly  from 
»  in  the  next  line ;  and  this  shows,  that  territorial  jurisdiction, 
snded  for,  cannot  apply  to  the  present  case.  • 
I  application  was  first  made,  I  thought  this  a  matter  for  the 
^e  interference,  because  the  act  of  Congress  respecting  fugitives 
itice,  from  one  State  to  another,  refers  it  altogether  to  the  execu- 
the  States ;  but  as  the  law  and  the  treaty  are  silent  upon  the 
recurrence  must  be  had  to  the  general  powers  vestea  in  the 
y  by  law  and  the  Constitution,  the  8d  article  of  which  declares 
ciaf  power  shall  extend  to  treaties,  by  express  words, 
judiciary  have  in  two  instances  in  this  State,  where  no  provisions 
Epressly  stipulated,  granted  ii^unctions  to  suspend  the  sale  of 
nder  existing  treaties.  If  it  were  otherwise,  there  would  be  a 
>f  justice. 

e  carefully  reviewed  the  arguments  advanced  by  the  counsel  for 
oner.  I  have  looked  into  the  Constitution,  the  treaty,  the  laws, 
cases  quoted :  and  upon  a  full  investigation  of  them  all,  I  am 
i<m,  that  from  the  affidavits  filed  with  the  clerk  of  the  court, 
sufficient  evidence  of  criminality  to  justify  the  apprehension 
imitment  of  the  prisoner  for  trial,  for  murder  committed  on 


over  Dy  tne  constables,  to  a  aetaciiment  oi  leacrai  troops, 
before  been  placed  nnder  arms  opposite  the  court  honse,  and 
tinned  there  during  the  sitting  of  the  court.  The  troops  imi 
delivered  up  the  prisoner  to  Lieut.  Jump,  of  his  Britannic  : 
sloop  Sprightly,  then  lying  in  this  harbour,  and  which  sailed 
prisoner  on  Saturday  morning  for  Jamaica.* 

*  Judge  Bee's  decision,  togetheT  with  tlie  Bcllon  of  the  Preiiileiit  that  led  Ir 
ffeah  ■limulus  to  ihe  iben  aticaJy  loo  fevfrish  state  of  public  neniiment.  The  " 
the  otgai)  of  the  ViiginiaRepuhlican^  began  bjra  nerieaof  attacks,  said  to  emaiia 
Mndijon,  but  which  unfonunBtely  ate  not  preserved.  This  vat  aiuwered  ia 
-  Federalisl''  by  Mr.  Marshall,  aa  fidlowi: 

I  obaeire  in  a  late  paper  of  ihe  "  Examiner,"  several  strictures  on  the  caie 
who  wai  delivered  to  Ihe  Biidih  Consul  at  Cbarteston,  under  the  27ih  AniL-le  o 
of  Amily  and  Commerce  between  Great  Britain  and  America,  censuring  the 
general,  but  reprobating  the  conduct  of  the  Frerideni  in  a  particolar  marmer. 
turra,  calculated  to  exasperate  the  public  mind,  would  probably  lose  iheii  effect 
explanation  of  the  nature  of  ibe  bueiness,  and  therefore  1  have  thought  it  won 
the  mke  of  removing  unjust  impressions,  and  satisfying  the  minds  of  thoae  who 
for  inGinnation  lelatiTB  to  the  necessary  mode  of  proceeding  in  cases  of  thai 
deavour  to  make  a  just  lepresentalion  of  Ihe  matter,  as  far  as  I  am  able  to  nn 
i3ue  from  Ihe  mutilated  publicaiions  which  we  have  seen  of  it. 

As  to  the  opinion  of  the  learned  judge  upon  [he  case,  I  shall  not  enter  into  an 
in  inppartof  it,bMBiiw  they  would  be  lueless  and  nnnecesmry,  as  tlie  reasonii 
in  his  own  excellent  speech  upon  Ihe  subject  is  perfectly  correct,  and  must  be  O 
every  unprejudiced  mind. 

I  shall  therefore  conflnemyselflo  that  panof  the  case  which  refpecMibe  Pret 
only)  wliich  I  am  induced  to  do,  not  because  I  think  it  needs  any  juaii&cniiaa 
men,  who  know  Ihe  riaiure  of  such  proceedings,  but  because  I  wish  to  prevei 
which  lie  intended  lo  be  produced  fmm  it  upon  tlie  minds  of  iboac  who  do  do 
kind  of  information  necessary  lo  enable  them  lo  judge  impartially  on  the  siibjec 

Tbe  caae,  from  the  publication  which  I  have  seen,  I  suppose  to  bo  this, 
goiemmeiit,  having  discovered  that  Robluns  was  in  Charlesion,  applied  lu  the 
warrant  to  secure  him  until  application  ctaild  be  made  lo  government  for  him. 
was  granted,  arvd  an  application,  with  the  evidences  of  the  charge,  vers  laj 
Preaident,  who,  being  satisfied  that  it  was  a  case  within  tlie  Treaty,  directed  i 
he  was  arrested  under  his  warrant,  to  deliver  him  up,  and  the  single  queMin 
this  proceeding  in  the  present  case  was  regular. 

By  lbs  Treaty  of  Amity  made  when  tlie  two  nations  ncilliei  did  nor  coald 
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chfcTfBd  shall  be  foand,  would  justify  his  apprehension  and  oommitment  for  triaU  if 
nee  had  there  been  oonunitted.  The  e^cpense  of  such  apprehension  and  delivery 
t  borne  and  defrayed  by  those  who  make  tlie  requisition  and  receiTe  the  fugitiva" 
voids  contain  an  absolute  engagement  to  deliver  such  characters  up,  and  neither  na* 
1  fefuae  or  neglect  it  without  a  violation  of  the  Treaty. 

therefore,  a  certain  fact,  that  Great  Britain,  by  the  express  words  of  the  Treaty,  had 
ID  demand  Bobbins  in  the  present  case,  who  was  accused  of  murder,  ooe  of  the 
■ted  cffenoes  for  which  fugitives  were  to  be  delivered  up. 

9  must,  therefore,  have  been  some  mode  of  carrying  the  provision  of  the  Treaty  in 
leet  into  execution,  or  else  the  articles  would  be  nugatory ;  and  it  would  be  absurd 
■e  the  parties  meant  to  stipulate  for  a  tiling  which  could  not  be  performed, 
luettion  then  is,  what  mode  should  be  pursued  when  a  requisition  of  this  kind  is 
ad  what  proceedings  should  take  place  in  order  to  comply  with  it 
Treaty  has  not  pointed  out  any  mode,  and  therefore  we  must  recur  to  principles  and 
ire  of  things  in  order  to  discover  it 

itioos  do  not  communicate  with  each  other  but  through  the  channel  of  their  govem- 
le  natural,  the  obvious,  and  the  proper  mode,  is  an  application  on  the  part  of  the 
sent  (requiring  the  fugitive)  to  the  executive  of  the  nation  to  which  he  has  fled,  tci 
Old  cause  him  to  be  delivered  up. 

eanae  the  government  being  the  only  channel  of  oommunication  between  the  nations, 
ish  government,  in  cases  of  this  kind,  has  nothing  to  do  with  the  detail  and  internal 
ons  of  ours,  nor  we  with  theirs.  For  as  the  governments  have  respectively  under- 
>  do  the  thing  which  is  required,  the  injured  nation  is  not  concerned  any  further  with 
Inesa  than  merely  to  exhibit  the  proofs  and  call  on  the  other  for  the  performance  of 
Bty;  and  the  nation  called  on  must  attend  to  the  details  and  internal  regulations 


icaoae  the  government  to  which  the  fugitive  has  fled  ought  to  be  informed  why  an 
int  is  forced  away  from  its  territories ;  and  therefore  a  removal  of  any  person  thore- 
'ithout  an  application  to  the  Chief  Magistrate,  would  not  only  be  dangerous  to  the 
i  safety  of  individuals,  but  would  be  an  indignity  and  an  aflront  which  ought  not  to 
ed. 

Kaose,  lAithout  such  an  application,  the  injured  nation  could  not  complain  of  an  in- 
of  the  Treaty  on  the  part  of  the  other  government  in  not  delivering  up  tlie  fugitive. 
roald  be  an  irresistible  argument  to  such  a  complaint,  tliat  no  application  was  ever 
>  the  government  itself.  Nor  would  it  strengtlien  the  complaint,  that  an  application 
ide  to  some  inferior  authority ;  because  an  application  to  subordinate  officers  who  do 
resent  tlie  general  national  concerns,  would  not  only  be  improper  on  account  of  the 
nient  practices  it  might  introduce  (for  by  tliat  means  a  man  might  be  carried  off* 
:  ^vemment  having  an  opportunity  of  protecting  him),  but,  in  case  the  requisition 
3t  complied  with,  could  not  be  a  just  ground  of  reproach  to  the  government  itself, 
iras  never  informed  of  the  application. 

cause,  it  is  manifest  from  what  has  been  said,  as  well  as  from  the  very  nature  of 
ijiat  government  must  have  a  right  to  decide  whether  a  fugitive  should  be  delivered 
OC  For  it  is  a  mere  question  of  state,  and  all  questions  relative  to  the  aflairs  of  the 
mphatically  belong  to  the  government  to  decide  upon. 

elbre,  in  case  of  a  requisition  for  a  fugitive  by  the  United  States  from  Great  Britain, 
Ucatioj;!  would  be  to  the  executive,  and  not  to  the  judiciary,  or  any  otlicr  inferior  de- 
It  of  the  government 

lows,  therefore,  that  an  application  to  the  government  itself  is  essential;  and  accord- 
1  the  case  under  consideration,  such  an  application  was  actually  made, 
nrely  the  business  was  not  to  rest  there.    Some  further  steps  were  necessary,  or  else 
lication  would  have  been  to  no  purpose. 

jovemment,  as  we  have  already  seen,  was  bound  by  engagement  to  cause  delivery 
ade;  and  therefore  the  President  was  nndcr  the  necessity  of  taking  some  order  in 
iness  which  might  produce  the  object  of  the  application.  For,  having  been  in- 
ibat  the  man  was  under  confinement,  upon  the  charge  on  which  the  application  was 
Dtil  tlie  determination  of  government  upon  the  subject  could  be  known,  he  was 
3  give  some  directions  in  the  business,  so  that  the  prisoner  might  either  be  libemted 
ered  up,  and  those  directions  could  only  be  given  in  writing. 

I  President  had  said  to  the  British  ambassador,  you  must  apply  to  the  judge  under 
Brarrant  he  was  arrested,  and  he  will  deliver  the  prisoner  to  you,  the  obvious  answer 
lave  been,  **  Sir,  I  cannot  do  so  without  your  warrant  If  I  apply  to  your  judge,  I 
rtainly  be  told  agnin  as  I  was  told  before,  that  he  cannot  interfere  in  a  business  of 
tbout  tlie  knowledge  of  government;  and  it  will  bo  in  vain  for  me  to  tell  him  that 
four  insuuctions  upon  the  subject,  uiilc;>s  I  am  able  to  produce  some  evidence  of 
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It  follows^  therelbre,  tbat  the  President  wns  boond  to  give  iome  written  nmructiout  opM 
the  subject;  becaase  no  other  would,  or  ou|(ht  to  have  been  credited  bf  the  jodfle. 

The  only  question  then  is,  whether  the  letter  of  the  Secretary  of  Staae  contained  te 
proper  instructions  or  not? 

If  I  am  right  in  my  position  that  the  application,  in  all  such  oases,  should  be  made  li 
the  Executive,  and  that  tiie  Executive  has  a  right  to  decide  whether  the  requisition  sboald 
be  complied  with  or  not ;  it  follows  necessarily,  tbat  when  information  was  given  to  te 
judge  that  application  had  been  made,  it  ought  to  have  been  accompanied  with  some  tw 
pression  of  the  will  of  Government  upon  the  subject    For  it  would  have  been  ridicalow 
in  the  President  to  have  ordered  a  letter  to  be  written  to  the  judge,  informing  him  tksf 
such  an  application  had  been  made,  without  informing  him  also  what  Government  bad  r^ 
solved  to  do  in  the  business ;  because  that  would  have  left  the  judge  exactly  where  bewuj 
and  he  would  have  been  at  liberty  to  have  considered  it  as  a  mere  private  letter  from  CH 
gentleman  to  another,  and  not  as  an  official  document,  on  which  he  was  bound  to  Mt 
So  that,  if  under  that  impression  he  bad  resolved  to  have  taken  no  steps  in  the  burineis,  kf 
not  only  would  have  stood  excused  himself,  but  the  British  Government  would  have  bid 
jnst  cause  to  complain  that  our  conduct  was  illusory,  and  that  the  stipulatioos  of  that  trsty 
were  evaded. 

But,  if  it  be  admitted  that  any  declaration  of  the  Presidem  was  necessary  upon  Ai 
subject,  more  eligible  terms  than  those  used  by  the  Secretary  of  State,  even  aeconlng  to  At 
garbled  publication  which  we  have  of  them,  could  not  have  been  chosen.  For  they  are  A0 
usual  phrases  all  over  the  United  States,  from  the  governor  down  to  the  county  court  ui^ 
trate.  There  is  not  a  mandate  of  any  kind  in  use  amongst  ns,  which  does  not  oontaia  AV 
word  require;  and  it  will  surely  be  admitted  that  the  word  '^adriee'*  is  at  least  as  harmUii 
as  the  words  "command**  and  **  at  your  perils"  which  are  to  be  found  in  the  wanant  otenetf 
superior  to  his  inferior  officer  throughout  the  United  States. 

Let  me  now,  then,  ask  any  candid  man,  if  the  inlerence  dmwn  by  the  Examiner  (M 
this  letter,  namely,  that  the  President  had  endeavoured  to  influence  the  opinion  of  a  jad|% 
in  a  matter  depending  before  him,  be  a  correct  one  t 

On  the  contrary,  it  is  nmnifest  from  what  has  been  said,  that  th^  matter  never  wan,  otf 
could  be  regularly  before  the  judge,  until  he  had  received  this  letter,  which  was  the  gtattM 
and  foundation  on  which  he  was  to  proceed.  Until  then  he  had  no  ambority  to  ad  deflai^f 
upon  the  question ;  and  so  the  judge  evidently  appears  to  have  considered  it  himself.  Mf 
it  was  handed  to  the  counsel  on  both  sides,  plainly  as  the  autliority  on  which  be  proeesddL 
Otherwise,  he  would  not  have  shown  it  at  all,  or  else  he  would  have  done  it  in  a  very  diAi< 
ent  manner. 

It  was,  therefore,  a  mere  official  paper,  and  not  a  letter  which  was  intended  to  be  int 
upon  the  judge,  in  order  to  influence  his  determination  in  a  matter  depending  before 
It  was  itself  the  very  process,  if  I  may  use  the  expression,  which  brought  the  case  befbMI 
the  judge. 

Perhaps  it  will  be  said  that  the  judge  himself  has  denied  the  authority  of  the  execuiiif  f 
and  there  is  a  passage  in  his  speech  which  looks  that  way. 

But  this  is  a  part  of  the  opinion  of  the  judge  which  seems  liable  to  be  questioned I'M^ 
I  strongly  suspect  it  is  not  truly  stated  in  the  public  prints,  or  else  it  comes  to  this,  thatito 
judge  was  of  opinion  that  everjrthing  relative  to  treaties  was  to  be  transacted  by  tlie  judpi 
and  not  by  the  cxccntivo;  a  position  which  he  certainly  did  not  mean  to  maintain,  sdk 
therefore,  the  passage  alliKled  to  ought  to  be  understood  with  some  qualiflcation. 

Perhaps  the  following  solution  may  reconcile  his  opinion  with  the  doctrine  I  have 
contending  for. 

The  judge  probably  meant  to  say,  that  he  once  thought  St  a  question  which 
belonged  to  the  executive,  and  therefore,  that  he,  as  a  judge,  could  not  in  any  manner  bt 
required  to  nid  in  the  execution  of  the  treaty.  But  finding,  by  recurrence  to  the  Constitaao^- 
that  the  judicial  power  extended  to  treaties,  he  was  then  satisfied  that  the  judges  raistoto 
called  on,  where  circumstances  rendered  it  proper,  to  take  the  necessary  steps,  in  onler  W 
have  the  treaty  carried  into  eflcct  as  by  issuing  a  warrant  to  secure  the  fugitive,  until  At 
determination  of  Government  could  be  known,  and  af^er  tbat  was  promulgated,  givinf  At 
necessary  orders  for  carrying  the  determination  into  eflcct. 

With  this  qualification,  the  opinion  of  the  judge  was  correct,  and  I  therefore  mcliM* 
think  that  he  ought  to  be  so  understood  in  the  passage  under  consideration. 

Upon  the  whole,  the  President  appears  to  have  done  no  more  than  his  daty. 

For  suppose  it  had  been  said  that  the  British  Government  had  applied  to  the  PrraAtf 
for  a  fugitive  from  justice  under  the  treaty,  and  that  the  latter,  instead  of  ordering  him  tobt 
delivered  up,  bad  refused  or  ncglecte<l  to  do  it,  without  assigning  any  remson  for  it.  Hi^ 
could  the  President  have  justified  his  conduct  in  that  case?  And  might  it  not  then  kaf* 
been  said  with  propriety,  that  he  had  neglected  his  duty  and  omitted  to  execute  one  of  At 
supreme  laws  of  the  land,  which  he  was  bound  to  observe  and  have  carried  into  effeotf 
In  short,  if  some  men  would  use  but  half  the  industry  in  examining  into  the  resl  noufti 
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rident's  oonAtM  apon  any  occasioni  that  they  (k>  in  flodtng  oat  reasons  to  reproach 
would  soon  be  oonviooed  that,  in  no  instance  of  his  administratioOf  has  he  either 
1  npoa  the  dulj  of  others,  or  omitted  to  perform  his  own.    (I  HtUTt  Journ,  of 

potiiioo  Tiew  vas  fully  set  forth  in  the  following  letter,  written,  as  afterwards 
by  Mr.  Charles  Pinckney,  then  a  Senator  from  South  Ouolina,  which  first  was 
in  the  newspapers,  and  subsequently  was  circulated,  with  one  or  two  others,  in  a 
■giied— •*  A  South  CaroUna  Planter.'* 

Tinvs  or  TBI  Uvmn  States  : 

giesa  must  by  law  provide,  at  their  next  session,  for  any  similar  cases  which  may 

V  the  British  treaty,  and  as  it  is  of  general  importance  to  the  citizens  of  the  United 

following  examination  of  the  case  of  Jonathan  Bobbins,  lately  decided  in  the 

mn  of  South  Ckiolina,  is  with  deference  submitted  to  their  oonsideration. 

'  CiTiBXSs— As  I  believe  you  have  not  been  much  troubled  with  my  remarks  on 

t,  I  hope  you  will  more  readily  excuse  the  favour  I  now  ask,  in  requesting  jrour 

0  the  present  I  am  induced  to  make  them,  because  the  question  is  of  very  great 
laequenoe,  and  involves  the  dearest  and  most  valuable  rights  of  every  man  in 

1  Slates.  It  reaches  all  situations,  as  well  the  elevated  and  opulent  as  the  most 
It  afieets  the  knowledge  and  independence  of  our  judicials  in  the  most  important 
ud  as  I  know  it  has  excited  the  sensibility  of  the  people,  and  must  be  so  far  made 
L  of  inquiry  in  Congress  as  to  enable  them  to  provide  for  similar  cases ;  I  have 
nme  examination  of  it  may  be  necessary,  in  that  spirit  of  deference  and  delicacy 
lU  such  inquiries  should  be  conducted. 

MC  go  into  a  definition  of  the  principles  of  a  free  government,  and  the  blessings 
i  ought  to  expect;  because  few  of  our  own,  even  amongst  the  most  illiterate,  are 
f  the  nature  of  a  representative  government,  the  right  of  sufirage,  and  the  ines- 
ivilege  of  the  trial  by  jury,  in  all  cases  in  which  their  characters,  lives  or  property 
ned.  To  a  people  so  informed,  it  is  scarcely  necessary  to  remark,  tliat  to  men  of 
t  value  of  character,  of  honourable  fame,  is  dearer  than  life  or  property,  or  oven 
lender  connections;  that  to  all  men,  whether  of  the  nicest  honour  or  otherwise, 
f  life  is  dearer  than  that  of  property,  and  that  they  would  readily  sacrifice  the 
serve  the  other.  Hence  it  follows,  that  those  privileges  which  guard  the  character 
>f  our  citizens  are  viewed  with  a  more  jealous  eye,  and  will  be  asserted  with  more 
ind  promptitude,  than  even  those  which  protect  their  properties,  vigilant  as  they 
espect  to  these.  A  number  of  our  citizens,  therefore,  believing  that  the  inestimable 
secured  to  them  by  the  Constitution  and  laws  of  the  United  States,  have  been 
the  case  of  Jonathan  Bobbins,  that  it  is  one  which  may  if  established  as  a  prece- 
b  some  valuable  inhabitants  of  this  country,  and  to  the  intent  that  these  privileges 
tnore  carefully  guarded  by  a  positive  law  in  future,  the  following  remarks  are 
with  a  view  to  bring  this  business  more  fully  before  the  public  than  it  has  hitherto 

lowing  is  the  statement  of  the  case,  with  the  accompanying  affidavits: 
BIB,  however,  by  the  result,  tliat  these  ailidavits,  and  the  question  whether  the 
raa  an  American,  and  an  impressed  seaman  or  not,  were,  in  the  opinion  of  the 
igetber  immaterial:  the  Court  would  have  felt  itself  bound  to  deliver  up  any 
e  dtizen  of  the  United  States,  if  claimed  under  the  circumstances  of  the  prisoner. 
ITS  by  the  preceding  statement,  that  the  judge,  under  the  circumstances  of  this  case, 
I  himself  obliged  to  deliver  up  any  respectable  citizen  of  the  ^  United  States."  I 
Dtion  this  because  he  used  the  words  **  respectable  citizen ;''  but  I  do  it  to  show, 
M  a  question  which  seriously  concerns  every  part  of  the  community,  and  that  no 
KMe  business  may  oblige  him  to  go  to  other  countries,  is  hereafter  safe  from  such 
It  will  not  depend  upon  him  to  say  he  is  not  a  mariner,  or  to  show  proofs  or 
I  to  the  contrary.  It  will  depend  upon  the  force  with  which  he  is  attacked,  and 
r  or  violence  of  the  officer  who  directs  it.  Instances,  it  is  said,  have  lately  occurred 
:  only  the  seamen  but  the  passengers  have  been  impressed,  who,  although  declaring 
!  not  seamen,  were  still  impressed  as  such,  and  obliged  to  perform  their  duties. 
stkm  of  papers,  no  entreaties  availed  them ;  they  were  compelled  to  submit  Had 
I  been  enterprising,  or  an  opportunity  ofiercd,  and  they  had  possessed  themselves  of 
ei90rs,and  brought  them  into  port;  or  hail  they,  in  the  attempt  to  regain  their  free- 
obliged  to  destroy  them,  while  the  world  would  have  applauded  Uio  act,  the 
It,  from  the  decision,  have  delivered  them  to  a  similar  demand;  neither  influence, 
friends  could  have  saved  them.  However  superior  in  these,  in  political  privileges 
I  only  equal  to  the  unknown  and  friendless  Robbins.  A  consistent  and  inflexible 
I  must  Tiew  them  with  the  same  impartial  eye :  he  must  give  to  them  the  same 
m  of  the  law  or  Constitution;  he  could  not  vary  them  without  the  immediate  lost 
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of  character.    An  enlightened  people,  therefore,  will  as  attentively,  nay,  they  oa|^t  moiv 
carefully  to  guard  them  in  tlie  person  of  a  poor  and  unprotected,  than  a  rich  or  oonsiderablt 
man.    The  latter  will  always  find  powerful  friends  to  support  and  protect  hit  pririlefOi; 
while  the  rights  of  the  former  may  in  silence  and  with  impunity  be  unattended  to  merelf 
because  he  is  unknown,  and  has  not  an  advocate  to  assert  them.     Tbii  would  profaalrif 
have  been  the  case  in  the  present  instance,  bad  not  some  {cenrlonren  volantarily  odeni 
themselves  to  examine  and  discuss  its  consequences.    The  public  are  obliged  to  thetn;  it  it 
an  excellent  example,  I  hope  it  will  be  followed  upon  every  occasion,  and  that  it  wil 
make  us  infinitely  more  vigilant  of  our  rights  than  ever.    We  mast  never  Ibrget  that  in 
this  country  the  poor  and  the  rich,  the  humble  and  the   influential,  are  entitled  to  eqosl 
privileges;  that  we  ought  to   consider  a  violation  of  the  rights  of  the  most  indigent ud 
unprotectcid  man,  as  an  injury  to  the  whole ;  while  we  have  a  pen  to  guide,  or  a  voice 
TO  lift,  they  should  constantly  be  exerted  against  the  exercise  of  tyranny  or  oppressioii,  If 
whatever  nation  committed  or  to  whomsoever  the  violence  may  be  done. 

I  now  proceed  to  examine  the  case  and  the  nature  of  the  evidence,  on  which  Mr.  Bse 
determined  to  deliver  Jonathan  Bobbins  to  the  demand  of  the  ^tish  minister. 

I  believe  it  is  the  first  instance  which  has  occurred,  of  a  demand  under  the  British  tree^      ( 
in  the  United  States;  certainly,  in  this  State.    The  law  respecting  the  delivery  of  fogiiivet      | 
from  justice  was  silent  on  the  delivery  of  fugitives  to  foreign  powers,  therefore  the  jadfs      i 
conceived  himself  not  only  authorized  but  bound  to   interfere.      By  his  own  stueoml     j 
it  appears  to  have  been  entirely  a  new  case,  in  which  I  should  suppose  he  had  oo»      , 
siderable  discretion,  and  was  not  bound  by  any  particular  legislative  act  to  deliver  oa  t     ., 
mere  affidavit  or  any  **  trivial  surmise  or  hearsay  evidence."     It  was  bis  duty  to  hut     | 
maturely  considere<l  what  were  the  legal  import  and  meaning  of  the  words,  ^Cbai|Bd     , 
with  murder  and  forgery,"  and   how  far,  according  to  the  laws  of  this  country,  tbcfe 
was  such  evidence  of  criminality  as  would  justify  the  sending  any  man,  claiming  to  be 
a  citizen,  and  not  disproved  as  such,  from  his  country,  to  be  tried  by  a  foreign  tribonil, 
and  most  probably  by  a  court  martial.     The  judge^s  auditors  must  have  been  snrprini 
when  they  heard  him  say  "  that  no  man  can  be  punished  by  the  laws  of  Great  BriM 
without  a  trial;  if  he  is  innocent,  he  will  be  acquitted;  if  guilty,  he  must  be  pimiihsi" 
This  observation  was  by  no  means  applicable  to  the  present  case :  the  true  question  fadbit 
the  Court  was,  whether  Jonathan  Bobbins,  producing  a   notarial  certificate  of  bcmi  a 
citizen  of  the  United  States,  and  asserting  that  he  was  impressed  by  violence  ioio  ite 
British  service,  was,  from  die  nature  of  the  affidavits  before  him,  to  be  torn  fitMB  Ul 
country  and  connexions,  and  deprived  of  all  the  rights  of  citizenship,  and  sent  to  be  ttied 
b^  a  foreign  tribunal,  acting  without  a  jury,  in  the  most  summary  manner,  and  bjr  maitiri 
law. 

I  do  not  pretend  to  equal  legal  knowledge  with  the  judge:  but  I  have  sometimes 
attended  to  points  of  this  kind;  and  as  far  as  I  am  able  to  form,  am  clearly  of  opioioo 
that  the  pri!X)ner,  not  having  been  disproved  to  be  a  citizen  of  the  Unite<l  State«,  there  vsi 
not  such  evidence  before  the  Court  as  justified  the  judge  in  giving  so  important  au  order,ai 
to  surrender  him  to  the  demand  of  die  British  Consul.  This  I  will  endeavour  to  prort 
from  the  examination  of  the  aflddavits,  and  the  nature  of  the  testimony  required  by  our  lavi^ 
as  sufllcient  even  to  justify  the  putting  a  citizen  ufxin  his  trial  in  tliis  country,  without  add- 
ing to  it  the  inexpressible  disgrace  and  danger  of  sending  him  to  be  tried  by  a  fbreigB 
tribunal. 

The  first  affidavit  is  William  Portlock,  on  which  I  suppose  the  judge  could  not  have  reded 
at  all :  he  appears  from  his  age,  and  the  statement  in  the  affidavit,  to  have  been  a  sulor 
lad  as  little  known  in  this  country  a^  Robbins  himself,  and  to  have  been  so  illiterate  as  BOt 
to  have  been  able  to  write  his  name.  This  lad  says,  he  heard  a  person  who  ansvcied 
to  the  name  of  Nathan  Bobbins,  declare  he  was  boatswain's  mate  on  board  the  Hermiooe, 
when  she  was  carried  into  the  port  of  ^  Gavilla;^'  and  that  sometimes  when  he  was  druok, 
he  would  mention  the  Hcrmione,  clench  his  fist,  and  say  **bud  luck  to  her." 

From  this  statement  it  results  that  this  Portlock  was  an  illiterate  sailor  lad,  so  ignorant  ai  aet 
to  know  the  name  of  the  port  the  frigate  was  carrie<l  into.  It  does  not  api>ear  that  be  wh 
shown  the  prisoner,  or  that  he  could  swear  that  Jonathan  Bobbins  was  the  person  he  knew  M 
board  the  Tanner's  Delight ;  he  avowedly  knew  nothing  of  himself.  He  does  not  say  the  penoB 
he  spoke  of  confessed  to  him  that  he  was  concerned  in  the  murder  or  piracy  charfsd  oo 
him.  From  the  youth,  ignorance  and  situation  of  Portlock  ;  from  the  vague  arwl  nDoenaia 
account  he  gave,  I  must  still  be  of  the  opinion  that  the  judge  could  not  have  rested  at  all  on  hit 
testimony;  he  knew,  that  even  if  Ponlock  had  sworn  positively  to  the  identity  of  Robbisi^ 
and  tlie  latter  had  when  sober  made  any  confession  of  guilt  to  him,  that  it  was  the  duijof  a 
judge  not  to  have  attended  to  it.  Any  confession  of  a  criminal  must  be  made  in  a  paitkoltf 
manner,  before  magistrates,  or  in  open  court,  to  operate  to  conviction.  An  elegant  vrmer^ 
treating  on  this  subject,  says,  "  the  confession  of  a  criminal,  when  taken  even  before  a  oMgi^ 
trate,  can  rarely  be  turned  against  him,  without  obviating  the  end  for  which  be  must  be 
supposed  to  have  made  it    Besides,  we  have  known  instances  of  murders  avowed,  vhieh 
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ra  oommitted;  of  tbiogi  itolen,  which  had  never  quitted  the  ponession  of  the 

idenoe  of  wordi  alleged  to  have  been  spoken  by  the  person  accused,  and  con- 
th  the  criminality  of  the  charge,  ought  also  to  be  received  with  great  distrust, 
la  are  either  spoken  in  the  zeal  of  unsuspicious  confidence,  and  cannot  be  repeated 

breach  of  private  Aith,  which  detracts  much  from  the  credibility  of  the  witness ; 
unguarded  hoars  of  boasting  dissipation,  in  which  case  they  are  not  unlikely  to  be 
lemselves,  and  very  likely  to  be  falsely  repeated. 

f  aitnation,  therefore,  in  which  Portlock  can  be  received  as  a  witness,  or  the  tqsti- 
pave  examined,  it  must  at  once  be  seen,  that  it  was  not  such  as  a  grand  jury  could 
id  a  bill  on,  or  such  as  will  be  considered  sufficient  to  justify  the  delivery  the 

ordered.  It  must,  therefore,  have  been  altc^ether  on  the  single  testimony  of 
t  Forbes  he  ordered  it,  and  this  remains  to  be  examined. 

aole  of  Lieutenant  Forbes'  examination  says,  that  a  man  confined  in  the  jail  of 
;t,  -who  calls  himself  Bobbins,  but  whose  real  name  ho  believes  to  be  Thomas  Nash, 
man  for  a  certain  time  on  board  the  Hcrmione ;  that  al\er  he  leA  the  Hermione, 
eiaed  by  the  crew  and  carried  into  an  enemy's  port ;  and  that  he  has  heard  from 
iiions  of  others  in  courts  martial,  that  the  man  whom  he  believes  to  be  named 
faab,  was  a  principal  in  the  commission  of  the  said  acts  of  piracy  and  murder,  &c. 
3ifl  account,  Mr.  Forbes  has  confessed  tliat  he  knows  nothing  of  himself — that  he 
rare  what  the  prisoner's  name  was,  but  that  he  believes  it  to  be  Thomas  Nash, 
:  ifl  extremely  important,  he  does  not  attempt  to  say  he  is  an  Irishman,  and 
merican,  or  that  be  was  not  impressed  into  tlie  British  service.  But  that  from 
itions  of  others,  and  what  he  has  heard,  he  considers  him  as  one  of  the  principals 
d  act.  He  does  not  explain  what  is  the  nature  of  the  testimony  he  has  heard  on 
d,  as  it  respects  Nash— by  whom  given — whether  by  rcsi^ctable  or  unprincipled 
,  by  such  as  were  intimidate<l  and  forced  into  a  confession  of  anything,  or  by 
ind  illiterate  men  (without  a  jury  to  interpose  their  lenient  and  impartial  decisions) 
eourt  of  strict  military  officers,  the  severity  and  despatch  of  whose  decrees  they 
'  moment  fearing  to  experience  tliemselvcs. 

siimony,  therefore,  being  altogether  hearsay,  ought,  in  strictness  of  law,  to  have 
less  forcibly  upon  the  mind  of  the  judge  than  even  Portlock's,  for  however  more 
la  as  an  oifficer  and  a  gentleman  Mr.  Forbes  is,  yet,  when  he  tells  you  himself 
lOl  on  board  the  frigate  when  the  murder  and  piracy  were  committed,  and  that 
•  nothing  but  by  hearsay,  either  from  the  relations  or  depositions  of  others,  he  at 
oes  within  that  description  of  testimony,  which  the  laws  of  England,  and  the 
I  of  the  best  judged,  and  our  laws  borrowed  from  them,  forbid  either  a  judge  or  a 
Boeive  in  any  case  affecting  the  life  or  limb  of  a  subject  of  the  one,  or  a  citizen  of 

■ 
• 

«ing  the  state  of  the  evidence  before  the  judge,  two  important  questions  arise. 
liether  the  judge  was  strictly  authorized,  and  if  there  was  a  doubt,  whether  he 
have  decided  alone  upon  this  question:  and, 

lietfaer  in  deciding  he  had  any,  and  what  discretion,  as  to  the  nature  of  the  evidence 
uired,  and  whether  his  decisfion  was  such  as  the  security  of  tlie  personal  privileges 
tizens,  or  the  policy  of  the  United  States  demanded. 

!  first  question — It  appears  that,  from  laws  of  Congress  respecting  the  delivery  of 
from  justice  from  one  State  to  another  l>eing  silent,  the  judge  was  of  opinion,  on 
ioation  being  first  made  to  him,  that  it  was  a  matter  for  executive  interference ;  but 
Q  reconsideration,  as  the  law  and  the  Treaty  was  silent,  he  was  under  the  necessity 
iog.  I  think  a  fiu-ther  \new  of  this  subject  must  have,  by  this  time,  convinced 
:  he  was  mistaken,  and  that  no  possible  construction  that  he  can  fi\vo  to  the  3d  Ar« 
be  Constitution,  can  justify  the  opinion  he  formed  of  his  having  a  right  to  decide  on 
,  The  Article  respecting  the  judicial,  aAer  vesting  in  Congress  the  right  to  establish 
and  inferior  tribunals,  defines  the  important  powers  they  shall  exercise,  but  leaves 
idaries  of  each  to  be  ascertained  by  Congress.  They  have  accordingly  detailed  the 
id  fixed  the  limits  of  the  Supreme,  Circuit,  and  District  Courts  in  a  manner  so  clear, 
I  astonishing  a  doubt  should  have  for  a  moment  arisen  as  to  tlie  Court  really  having 
ion  to  decide  this  question.  The  District  Courts  have  no  right  to  decide  on  any 
rhere  the  punishment  is  to  exceed  thirty  stripes,  one  hundred  dollars  fine,  and  six 
imprisonment :  in  any  case  exceeding  these,  and  particularly  for  capital  offences, 
r  the  judge,  like  any  other  magistrate,  may,  on  proper  testimony,  commit  for  trial, 
has  no  right  to  decide  :  this  authority  is  given  to  tlie  Circuit  Court. 
Jwrefbre,  Bobbins  been  committed  for  trial  in  this  State,  could  Mr.  Bee  have  tried 
Certainly  not  He  must  have  remained  to  be  tried  by  the  Circuit  Court. 
what  authority,  tlierefore,  could  he  decide  upon  a  question  which  not  only  went  to 
16  prisoner  of  his  right  of  citizenship,  banish  him  from  his  country,  and  deprive 
ho  trial  by  jury,  but  also  to  dispossess  the  Circuit  Court  of  a  right  to  decide  upon 
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ai  new,  delicate,  and  important  a  subject  at  ever  camie  before  them :  one  wbidi  I  hopel 
would  have  been  reserved  for  much  more  ample  discussion  and  ooniidermtioD,  and  io  whioh 
I  should  have  supposed  the  public  would  have  been  pleased  to  hear  the  opimona  of  all  ihf 
most  experienced  counsel  at  the  bar,  and  to  have  seen  decided  bj  the  Sapreme  Cooit. 

It  is  no  answer  to  say  that  the  27th  Article  of  the  Treaty  speaks  of  oommitnMnt,  beeaMi 
the  latter  clause  qualifies  it,  and  makes  this  oommitraeot  depend  upon   the  evidenoe  of 
criminality  according  to  our  laws;  and  there  is  sarely  an  astonishing  difierence  between  a 
mere  commitment  for  trial,  and  a  delivery  over  to  a  foreign  uibunal.    Nor  is  it  moie  jasm 
say  that  tlie  law  of  Congress  respecting  fugitives  from  justice  in  tho  different  States  makn 
them  deliverable  on  a  bill  found  or  by  an  affidavit,  because  they  are  only  removed  from  om 
State  to  another,  where  the  same  laws,  same  right  of  jury  and  same  forms  exist;  and  whil 
is  equal  to  all,  the  invaluable  right  of  habeus  corpus,  where  a  prisoner,  improperly  oo» 
mitted,  can,  after  delivery  and  removal,  demand  to  be  brought  before  a  judge,  and  have  Ai 
reasons  of  his  confinement  examined.    But  where  is  the  habeus  corpus  ibat  oan,  in  thii 
situation,  reach  an  unfortunate  American?    However  slight  or  unfounded  the  aonisstiw 
against  him,  or  erroneous  the  opinion  of  a  single  judge  who  delivered  him  may  be,  wki 
once  delivered  he  is  forever  deprived  of  this  invaluable  privilege.    The  moment  the  onfer  ii 
given,  he  is  hurried  in  chains  on  board  an  armed  cutter,  from  whence,  on  his  arrival  is  a 
distant  and  foreign  port,  he  is  immediately  transferred  to  another  Tessel,  on  whose  ded^ 
after  a  summary  military  trial,  he  is  doomed  to  meet  his  fate. 

I  will  pause  here,  and  ask  you,  my  countrymen,  if  there  is  no  difference  between  this  nk 
an  ordinary  commitment  by  a  magistrate  for  trial  here?  Your  own  good  sense,  and  ihs 
security  you  must  wish  to  the  rights  of  your  felk)w*citizens  and  jrourselves,  will  bnt  dieMi 
the  answer  you  should  give. 

There  is  another  important  reason  why  the  judge  ought  not,  upon  this  oecasion,  tia^ 
to  have  decided.  I  think  if  it  had  occurred  to  him  he  certainly  would  have  postponed  iba 
decision  until  the  meeting  of  t)ie  Circuit  Court.  It  is  this :  Tlmt  however  all  nations  nsy 
have  agreed  upon  the  propriety  of  delivering  up  fugitives  ftrom  justice,  in  the  case  of  fixfeiyi 
yet  that  in  times  of  war,  and  particularly  in  revolutions,  when  different  nations  hold  nok 
opposite  opinions  upon  what  are  piracy  or  murder,  and  what  justiflaUe  resistance  to  tyvsosy 
and  oppression,  when  it  is  so  extremely  difficult,  and  requires  all  the  acuteness,  and  all  ihs 
knowledge  and  experience  of  the  ablest  judges  to  draw  the  line  between  them,  moit  tth 
tainly  in  this  country  our  judges  ought  not  to  have  decided  in  oases  that  may  hereaAarbs 
quoted  as  precedents,  without  the  utmost  caution  and  deliberation. 

They  should  have  reflected,  that  in  all  trials  where  there  was  a  elaim  of  birthri^Ci 
citizenship  on  the  part  of  the  accused,  and  where  there  was  not  the  fullest  and  most  poHiiv* 
proof  of  his  criminality,  that  it  was  safest  to  try  him  here.*  In  this  instance  they  oofM 
certainly  to  have  done  so.  The  testimony  was  slight  and  trivial;  it  was  nearly  all  hetnsy. 
It  was  indispnnsabio,  therefore,  to  justice,  that  the  prisoner  should  have  had  an  opportunity 
of  sending  to  New  York  and  Connecticut  to  prove,  if  he  could,  his  birthright  and  ciiizenihipi 
in  the  case  of  such  delicate  importance,  and  of  such  slight  proof.  Could  the  British  govenh 
ment  have  censured  the  procedure?  It  was  as  easy  for  them  to  send  their  witnesses  herc^ 
as  to  have  sent  an  armed  cutter  to  carry  him  away.  Justice  would  have  been  done  10 
all  parties;  and  venerating,  as  their  nation  is  said  to  do,  the  trial  by  jury,  a  generous  sad 
free  people  would  have  applauded  the  respect  that  w^as  paid  to  it  here. 

To  the  second  question  it  has  l>een  already  observed,  that  this  was  a  new  case,  in  which 
Congress  had  not  legislated,  and  the  more,  that  if  the  judge  thought  proper  to  aafume  ibt 
power  of  deciding,  ho  was  bound  by  no  particular  act  of  restriction,  but  at  liberty  to  decbM 
the  nature  of  the  evidence  on  which,  in  his  opinion,  so  impcHtant  a  decision  should  havt 
been  made.  Suppoi^ing  him,  as  tlie  district  judge,  to  have  been  at  all  authorized  to  deridtf 
his  discretionary  power  certainly  would  have  extended  to  this;  and  the  point  then  fcr 
consideration  is,  tliat  having  the  power  to  determine  on  what  evidence  so  important  an 
order  should  be  founded,  what  ought  to  have  been  his  conduct,  and  what  the  nature  of  the 


*  The  following  is  taken  from  the  advertisement  of  the  British  government  of  Antigua,  April 
14,  1798,  describing  Thomas  Nash,  with  the  other  men  that  were  on  board  the  Henniooe. 

"  Thomas  Nash,  an  Irishman,  one  of  the  forecastlemcn,  about  five  feet  ten  inches  hifh, 
dark  complexion,  long  black  hnir,  remarkably  hairy  about  the  breast,  arms,  kc^  liad  left  liM 
ship  in  Porto  Cabello,  had  entered  on  board  either  an  American  or  Spanish  tiadjag 
schooner." 

In  this  advertisement  it  is  remarkable  that  Thomas  Nash  is  not  called  a  warrant  officer; 
he  is  only  advertised  as  a  common  seaman,  and  not  charged  as  one  concerned  in  the  mo^ 
der  of  the  officers.  But  the  most  remarkable  tiling  is  this,  that  while  Bobbins*  orniilflais 
says  that  he  is  a  man  five  feet  six  inches  high,  the  other  (that  is  the  Antigua  advertisenMiif) 
says  he  is  five  feet  ten  inches.  Now,  four  inches  is  so  conspicuous  a  difference  in  the  bei^i 
of  a  man,  that  surely  it  was  of  sufficient  consequence  in  fixing  the  identity  to  have  deserved 
attention. 
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pnaf  he  dkmld  Iwve  lequiradf    Mjr  own  opinion,  decidedly  is,  that,  he  should  at  least 

kn  igifuiied  aadi  praoAi  as  a  giand  jurj  woald  have  dioagbt  sufficient  to  find  a  bill. 

Maps  he  oo^t  to  have  gone  fiirtfaar,aDd  before  he  consented  to  his  remoTal  into  a  foreign 

tmmrj  and  militaiy  tribunal,  ha  should  hare  demanded  complete  proof  of  his  guilt,  sudi 

H  vonid  have  indnced  a  petit  jarf  to  convicc  him.    But  that  he  should  at  least  hare  required 

Ai  proof  inM  taiiiy  to  find  a  bill,  no  one,  I  think,  will  contend.    The  inquiry  then  is,  what 

iiihe  pnxrf*  'which  the  English  laws  and  the  laws  of  this  country  require  to  enable  a  grand 

jay  to  find  m  billt  Although  I  think  there  are  many  defects  in  the  administration  of  justice, 

■Bh,  fi>r  Inatencfff,  at  the  dependence  of  the  jndges  on  the  crown,  from  which  tliey  receire 

isir  appointmeDt,  and  to  whom  they  may  be  kx>king  up  for  Airther  pronxnion  and  honour ; 

Att  of  being  femovable  by  an  address  from  Parliament  which  a  minister  can  always  com* 

Mod,  and  mrhoae  tIows  and  wishes,  therefore,  none  else  but  an  inflexible  magistrate  will 

due  oypoee  ;  and,  particulary,  in  the  sheriflTs  having  the  power  to  summon  whom  they  please 

Si  jaiora,  and  to  pack  them,  if  they  think  proper.    Yet  there  is  one  part  of  their  system 

i^Uch  I   have  always  admired,  that  is,  the  institution  of  a  Grand  Jury.     Their  laws  have 

wisely  and  .(^nmandy  considered,  that  next  to  the  disgrace  of  being  convicted  of  an  in- 

HiiiMHW  ofienoe,  ia  the  dishonour  of  being  charged  with  one ;  and  therefore,  before  they 

woold   anbniit  a  subject  to  die  danger  and  inconvenience  of  being  publicly  arraigned,  an 

jvLTf  are  on  their  oaths  to  declare  the  just  cause  for  accusation.     We  have  copied 

syatem  and  improved  upon  iL    Oir  juries  cannot  be  packed ;  they  are  drawn  by  lot, 

in  my  jodgment,  criminal  trials  in  this  State,  are  as  perfect  as  they  can  be. 

The  nacara  of  the  evidence  which  can  alone  be  properly  offered  to  a  grand  jury,  although 

entirely  oonelnsive  as  to  the  actual  guilt  of  the  prisoner,  must  be  such,  as  if  offered  to 

&e  petit  jary,  would  he  legal  evidence.    Even  examinations  taken  agreeably  to  the  2d  and 

9d  Philip  and  Mary,  chapter  10  (of  force  in  this  State),  can  only  be  given  in  evidence  before 

a  jary,  ^vhen  the  court  is  satisfied  the  witness  is  dead,  unable  to  travel,  or  kept  away  by 

tbe  meaila  or  procurements  of  the  prisoner.    No  other  examinations  can  be  given,  or  ought 

«»  be  received  in  evidence ;  and  a  presentment  founded  upon  any  other,  would  not  be  that 

dee  preeentment,  without  which  a  citizen's  life  should  not  be  put  in  danger. 

The  above  opinion  is  founded  on  the  highest  law  authorities.  A  learned  English  judge, 
ipeetiiig:  on  this  subject,  says;  "The  evidence  to  be  given  ouglit  to  arise  to  a  high  degree  of 
probability.  Abrolnte  positive  proof  is  not  to  be  insisted  upon  before  a  grand  jury,  and  slight 
tririsd  soapicion  and  hearsay  evidence, are  not  sufficient  to  ground  such  presentments  upon; 
lor  ahhoagh  they  are  only  in  the  nature  of  a  charge,  and  do  not  carry  a  conviction,  yet  many 
ioBonvenienoesas  well  as  expense  and  danger  attend  a  charge  of  this  sort,  which  no  subject 
osght  10  undergo,  but  upon  legal  and  sufficient  evidence." 

Thia  is  the  law  of  England  on  the  subject  of  legal  evidence,  sufficient  to  enable  a  grand 
jny  to  find  a  bilL  Our  law  is  taken  fhnn,  and  founded  upon  it ;  and  the  public  can  now 
iilge,  ^rhether  the  testimony  submitted  in  this  case,  was  such  as  ought,  in  one  of  so  much 
importance  and  danger  to  the  prisoner,  to  have  authorized  his  delivery. 

Some  distinctions  are  attempted  to  be  drawn  respecting  territory  and  jurisdiction,  the 

eoansel  for  tbe  prisoner  having  contended,  that  the  treaty  entirely  alluded  to  the  peculiar 

cielasiTe  jurisdiction  of  each.     I  have  no  doubt,  in  my  own  mind,  that  Mr.  Jay  meant  no 

other  than  the  exclusive  territorial  jurisdiction  of  each  nation.    He  seems  to  have  carefully 

omitted  the  word  piracy,  aware  of  the  difficulty  I  have  before  mentioned,  of  distinguishing 

between  what  may  be  called  piracy,  or  what  laudable  resistance  to  violence  and  oppression. 

Tbh  omission,  therefore,  must  at  once  convince  us,  that  Mr.  Jay  could  only  have  meant 

private  acts  of  premeditated  and  deliberate  murder,  arising  from  motives  unconnected  with 

any  attempts  which  individuals,  coming  to  be  the  citizens  of  this  country,  might  at  any  time 

jaake  to  free  themselves  from  the  tyranny  of  imprisonmenL    It  is  wonderful,  however,  to 

me,  that  Mr.  Jay  having  seen  the  necessity  of  omitting  piracy,  did  not  also  omit,  at  least 

during  the  existence  of  the  war,  murder  alsa    For,  in  attempts  to  regain  vessels  or  escape 

from  impressment,  it  is  certainly  as  difficult  to  distinguish  what  is  murder,  as  what  is 

piiaey.     Upon  an  occasion  of  such  importance  to  the  future  safety  of  his  fellow  citizens, 

Mr.  Jay  certainly  ought,  and  will,  I  suppose,  explain,  what  was  his  meaning  in  that  article 

of  die  treaty.    The  quotations  from  Vattel  and  Rutherford  did  not  apply  at  all.    They  are 

merely  meant  to  refer  to  the  cases  of  children  bom  at  sea,  to  ascertain,  as  Vattel  does  very 

properly,  the  right  as  subject  or  citizens  of  the  nation  to  which  the  vessel  they  are  born  in 


To  auppose  that  Vattel  designed  to  extend  the  doctrine,  so  far  as  to  mean  that  the  ships 
of  a  nation  are,  with  respect  to  the  space  of  water  they  cover  on  the  ocean,  its  territory  as 
to  joriadictnn,  as  completely  as  its  lands  or  rivers  are,  is  to  prove  him  not  only  guilty  of  an 
snoonaieteocy  nnbaooming  so  well«informed  an  author,  but  to  make  him  flatly  contradict 
doctrines  axprsssed  in  other  parts  of  his  work.  He  then  contradicts  that  neutral  vessels  do 
i»ot  make  free  goods ;  and  it  is  on  his  authority  the  British  rest,  more  than  any  other,  their 
rsgfat  to  search  neutrals. 

Among  the  zeasons  which  should  make  our  judges  very  cautious  in  deciding  against  the 
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claim  of  citizenshipi  by  persons  assuming  to  be  citizens,  there  is  ooepecnliar  to  this  co 
and  which  should  be  carefully  attended  to;  it  is,  the  difliculty  of  distinguishing  bm 
the  natives  of  some  of  the  Middle  and  Southern  States,  and  the  natiTea  of  Ireland,  Gon 
and,  in  some  instances,  Scotland.  The  emigrations  from  those  coautries  to  Amerioi 
formerly  very  great  Whole  counties  have  been  entirely  settled  by  them,  with  seat 
intermixture  of  any  other.  The  children  hearing  nothing  but  the  langnage  of  their  n 
will  as  naturally  have  the  German,  Irish,  or  Scotch  accent,  as  if  they  were  born  in  fa 
Instances  of  this  sort  must  have  occurred  to  any  man,  the  least  acquainted  with  these  { 
Indeed,  it  is  well  known  that,  in  some  places,  many  native  Americana,  bom  of  G« 
parents,  have  been  met,  who  could  not  speak  the  English  language.  If,  then,  any  of 
men,  born  of  Grerman  parents,  have  become  seamen,  will  it  not  be  impossible  to 
between  them  and  Europeans  ? 

And  can  there  be  a  more  folladou^  mode  of  determining  than  from  the  voice  or 
I  know  of  none  more  so  than  that  of  the  countenance ;  and  to  neither  should  an 
experienced  judge  ever  attend. 

I  now  come  to  the  policy  of  the  measure  in  the  United  States.  More  than  any 
nation,  except  Great  Britain,  ought  the  privileges  of  our  seamen  to  be  vigilantly  attend 
— they  are  the  instrument  of  our  commerce,  and  to  them  their  country  must  look  op  i 
true  means  of  becoming  an  important  naval  power— of  having  the  ability  to  praietf 
guard  their  rights,  and  to  insure  to  its  citizens  the  blessings  of  peace :  they  are  more  M| 
to  the  attacks  and  insolence  of  poweful  and  overbearing  nations  than  any  other  ek 
our  citizens,  and  are  therefore  more  entitled  to  the  care  and  attentkmof  ourpnbliegMn 
Possessing  as  the  United  States  do,  bulky  products,  every  day  increasing,  and  lo  a 
which  great  quantities  of  shipping  and  numbers  of  seamen  are  necessary,  to  what  porti 
their  citizens  can  they  look  with  more  anxiety  than  to  them?  Numerous  astfasf 
become  within  these  ten  years,  who  knows  to  what  extent  the  parental  and 
of  government  may  increase  them  within  the  like  succeeding  period  1  Bat  to 
we  must  value  and  cherish  them.  We  must  recollect  that  they  are  not  our 
citizens— that  they  do  not,  the  moment  they  become  impressed  by  a  superior  foreigB  I 
lose  their  rights  or  become  lost  to  their  country.  Can  it  be  supposed,  because  they  an 
men,  they  have  no  ftimilies,  no  tender  connexions,  no  comforts  to  endear  their  homes  lo  d 
Rough  and  boisterous  as  is  the  element  they  traverse,  and  laborious  as  are  their  Uvea,  ai 
none  of  our  citizens  are  to  be  found  more  true  independence  and  generosity,  or  more  ai 
attachment  to  their  country.  If,  then,  they  have  those  passions,  that  impatience  of  i 
that  invincible  thirst  for  revenge,  which  indignities  like  impressment  and  tyranny  neve 
to  provoke,  are  they  to  be  punished  for  using  opportunities  to  exercise  them  ?  Are  tli 
submit  to  the  manacle  and  the  lash,  without  a  murmur,  because  they  fear  their  en 
however  possessing  the  means,  may  not  have  the  inclination  to  protect  them  ?  If  so^  i 
to  your  commerce  and  your  navy !  Your  seamen  will  fly  to  other  governments  mon 
sible  of  their  value,  and  more  disposed  to  assert  and  maintain  their  rights. 

I  will  here  take  notice  of  the  letter  which  the  judge  was  said  to  have  received  fioi 
Secretary  of  State,  mentioning,  that  '*the  President  advises  and  requests  the  delivery  o 
prisoner,*'  because  it  has  made  some  noise,  and  I  do  not  view  it  in  the  same  light 
others.  I  believe  that  neither  of  them  meant  to  influence  the  opinion  of  the  judge- 
they  supposed  it  was  a  mere  matter  of  course — that  there  was  no  doubt  as  to  the  ideal 
country  of  the  prisoner;  and  they  probably  never  heard  of  his  claim  of  citizenship ;  thtti 
were  anxious,  on  the  part  of  this  government,  faithfully  to  execute  the  treaty,  and  that  the 
to  the  judge  had  another  intent  This  I  really  believe  to  be  the  case;  but  the  noiM 
made  will  show  the  extreme  impropriety  of  the  higher  executive  oificers  of  our  goven 
ever  touching,  in  the  most  distant  manner,  on  any  subjects  that  may  come  before  the  ju 
However  innocent  the  intention,  as  I  think  it  was  in  this  instance,  it  is  very  apt  to  give 
unfavourable  opinions; — and  none  more  dangerous  to  a  community  can  be  entertaioed 
that  of  a  wish  of  tlie  executive  to  influence  the  judicial.  It  weakens  the  confide 
the  public  in  both;  and  lessens  the  respect  it  is  their  wish  to  show  them.  The  prsM 
stance  will  probably  operato  to  advantage;  because  it  is  to  be  supposed  that  after  tl 
Secretaries  will  be  careful  to  avoid  ever  writing  to  a  judge  on  any  subject  that  may  pi 
come  before  him. 

In  one  thing  I  perfectly  agree  with  Mr.  Bee;  and  that  is,  in  his  avoiding  to  queatii 
constitutionality  of  the  treaty,  although  I  think  it  constitutional.  On  no  subject  am  1 
convinced,  than  that  it  is  an  unsafe  and  dangerous  doctrine  in  a  republic,  ever  to  n 
that  a  judge  ought  to  possess  the  right  of  questioning  or  deciding  upon  the  oonstituiii 
of  treaties,  laws,  or  any  act  of  the  legislature.  It  is  placing  the  opinion  of  an  individ 
of  two  or  three,  above  that  of  both  branches  of  Congress,  a  doctriue  which  is  not  war 
by  the  Constitution,  and  will  not,  I  hope,  long  have  many  advocates  in  this  oountry. 

I  shall  here  conclude  my  remarks  on  -this  case.    They  are  made  in  that  spirit  of  dd 
and  respect,  which  is  intended  to  avoid  giving  ofl^ence,  while  it  examines  with 
subject  under  discussion.    My  earnest  wish  is  to  draw  the  attention  of 


\ 
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■wnJiuent  of  the  Act,  wid  to  proye  to  them  the  necessity  of  providing  in  Aitnre  against  the 
Mntj  of  any  fbgitiTes,  unless  a  bill  is  found  against  them  by  a  grand  jury;  to  guard 
Asm  against  entering  into  any  articles  on  this  subject  in  other  treaties,  unless  they  assent  to 
i;  and  particularly  to  warn  them  against  ever  forming  any  agreements  respecting  fugitives 
iksn  justice,  except  with  nations  whose  citizens  possess  the  right  of  trial  by  jury,  and 
aie  wilting  to  redprocate  so  indispensable  a  provision. 

A  SOUTH  CAROLINA  PLANTER. 
CloHfitoii,  Jhtgtui  3d,  1799. 

IThi/oOowing  Oft  nek  of  tht  dommenti  appendtdto  the  abovt  Utter  Oi  are  not  contained  in  the 
Pmidtmi'a  met§agf  of  Feb,  7,  1800,  given  poet.} 

Letter  from  Mr.  Mbodie,  British  Ginsul  at  Charleston,  to  Judge  Bee. 

Charleston,  Nov.  27,  1799. 
8n: 

la  consequence  of  the  very  great  opposition  made  to  the  delivering  up  under  the  7th 
Article  of  the  Treaty  of  Amity,  &c.  Thomas  Nash,  alias  Nathan  Bobbins,  one  of  the  principal 
antinecrs  on  board  bis  Britannic  majesty's  late  ship  Hermionc,  and  of  the  numerous  publi- 
SBiions  on  that  subject,  as  well  in  this  as  otliers  of  tlie  United  States,  I  wrote  to  Admiral 
ft  Hyde  Parker,  requesting  he  would  send  me  minutes  of  the  court  martial,  meaning  to 
CDOimunicate  the  contents  to  yon ;  but  being  informed  that  a  compliance  with  such  request 
voild  have  been  contrary  to  the  rules  of  the  British  Navy,  I  beg  leave  to  enclose  you  a 
Wfif  of  the  Admiral's  answer,  which  I  consider  fully  adequate  to  the  purpose  I  intended. 

Whilst  on  this  subject  I  cannot  help  remarking,  that  about  the  time  my  counsel  moved 
&r  a  kabeoM  eorpue^  I  happened  to  be  in  tlie  court  of  Common  Pleas,  when  Mr.  Ker,  a 
lentleman  of  the  bar,  addressed  me,  and  mentioned  his  intention  to  oppose  the  delivery  of 
the  prisoner,  under  an  idea  of  his  Uc'ing  a  citizen  of  the  United  States  of  America:  on  this  I 
expressed  some  surprise,  that  a  person  should  at  so  late  a  day  interest  himself  in  behalf  of 
the  prisoner,  particularly  as  his  majesty's  cutter  Sprightly  had  been  here  a  very  short  time 
More  lor  the  purpose  of  carrying  him  off,  and  that  it  was  from  your  opinion  of  the  trans- 
MUCfo  being  an  executive  one,  that  he  was  not  then  delivered  up :  he  answered  that  Mr. 
Svportas*  had  spoken  to  Colonel  Moultrie  and  himself 

I  have  the  honour  to  be.  Sir, 

your  must  obedient  humble  servant, 

BENJAMIN  MOODIE. 

The  Hon.  Taoxis  Bix,  Esq. 

Extract  of  a  letter  from  Admiral  Sir  Hyde  Parker,  to  Benjamin  Moodie,  Esq.,his  Britannic 
lhjesty*s  Consul  in  Charleston ;  dated  on  board  the  Abergavenny,  in  Port  Royal  Harbour, 
Jimaica,  13th  September,  1799. 
*Sia: 

*I  have  received  your  letter  of  21st  of  last  month,  with  a  copy  of  another  (not  yet 
meived)  of  the  3d  of  same  month ;  and  in  answer  to  both,  am  to  acquaint  yon  that  Nash 
bas  been  executed  and  bung  in  chains,  agreeably  to  the  sentence  of  a  court  martial,  and  that 
he  confessed  himself  to  be  an  Irishman :  and  it  further  appears  by  the  Hermione's  book9,j- 
thit  he  was  born  at  Waterford ;  on  the  2l8t  of  December,  ITQ'i^  entered  a  volunteer  on 
board  the  Dover;  received  three  i)ounds  bounty  money,  and  was  removed  to  the  Hermione 
28th  January,  1793.  And  with  respect  to  transmitting  minutes  of  his  trial,  that  is  not  in  my 
power,  bnt  rests  with  the  lords  of  the  admiralty  only.'' 

I  hail  the  command  of  the  boats  of  the  squadron  on  the  day  of  his  execution,  and  attended 
irith  them  to  see  his  body  hung  in  chains,  agreeably  to  an  order  lor  that  purpose,  from  Sir 
H]rde  Parker,  Kt.,  commander-in-chief,  &c  &c  at  Jamaicfl. 

GEO.  HANS  BLAKE, 
Late  commander  of  his  majcsty^s  sloop  L*Ameranthe. 
The  foregoing  was  duly  attested  before  me  this  20th  November,  1799. 

JOHN  MITCHELL,  Q.  U. 

Letter  from  Mr.  Moultrie  to  Mr.  Moodie. 

To  Benjamin  Moodie,  Esq.,  his  Britannic  Majesty's  Consul  in  Charleston. 
Sib: 
Having  discharged  my  duty  as  a  counsellor  in  the  case  of  Jonathan  Bobbins,  and  having 

*  Mr  Sasportaa  was  the  agent  for  the  French  Repablic,  at  the  time  their  cruisers  were  pennitted  to 
•ell  tbeir  pnzes  in  this  port    The  records  of  the  Disirirt  Coart  in  Admiralty  causes  will  prove  this. 

t  Copies  of  the  ship's  books  and  accounts  of  the  British  Navy,  are  made  np  every  two  months,  and 
iranHDiited  to  the  lords  of  the  admiralty.  The  admiral  procured  tranacripis  of  this  ship's  books,  in  order 
to  detcritte  the  persons  and  names  of  the  crew. 

t  Jonathan  Bobbins'  certificate  was  dated  at  New  York,  90th  May,  1705. 


foa  will  panlon  ine,iind  I  hope  at  the  aame  lime  correct  the  iiroij  but,  air,  ib 
are  the  nalunil  impreaiioni  of  yonr  conduct.  Bad  I  will  hold  thetn  till  proper 

Tlie  ciy  oi  iniinualion,  sir,  or  French  influence  mny  be  bd  admirablB  en 
policy  in  thii  counli]',  and  Mrvs  to  promoie  many  of  theit  jiuipoeu,  faut  u  U 
injury  il  jnaj  work  tonardi  mc  in  thii  case,  you  have  lost  your  aim,  lir.  Tl 
libi  ncti  dcBea  your  attack ;  your  iliaR  hiu  no  sling,  sir,  iu  poiaon  ii  ineffec 
own  disoppointment  hIihII  be  your  own  piiniBhmenl. 

When  I  was  first  called  on  in  RobUns'  case,  I  considered  it  Beneially 
opinion  that  I  thought  such  whs  the  provailing  influence  or  opiokini  and  aenti 
in  power,  ibnt  evety  eflbrt  would  ba  vain;  he  had  not  llieo  been  represent 
Aiiicrican  citizen,  and  I  considered  ilie  oue  nn  tlie  point  of  jurvdirtiim  only. 
R  short  con sideralion,  and  soon  determined,  and  thought  no  more  of  it.  Matl 
for  some  days — till  the  day  berorc  Bobhini  was  tried.  I  was  then  accidental 
conversation  with  a  friend,  tlmi  Bobbins  was  nn  American.  I  wns  slruc^k  ■ 
think  I  had  deserted  him.  I  immediHiety  went  to  Mr.  Ker  and  desired  him  ti 
lelf  (or  llie  argument  next  momiDg.  I  went  home  and  oonudered  the  cast 
Ker  in  court  the  neil  daf. 

I  bad  never  yet  seen  Robtnns,  not  had  I  over  any  intercourse  with  hil 
pointed  out  to  me,  and  I  went  up  and  spoke  to  bim  in  court,  the  day  of  hi*  ti 
till  then  ever  seen  one  of  his  papers.  On  my  coming  into  cntin,  amongat  ihi 
did,  1  asked  Ihacleik  for  the  paper*,  and  amongst  them  foaai  Rablmu  artifieUU 
rilatnMp.  1  examined  it  and  found  il  bad  every  mark  of  authenticity ;  no  i 
lileralion ;  that  its  colour  and  appearance  were  naniml  and  correspondent  wii 
that  the  band-writing  of  the  iwtiuy  was  genuins  and  can  be  proven  herv. 
further  struck  ma :  on  inquiring  of  the  cleik  if  this  paper  was  fotind  on  Bnhl 
taken,  and  being  informed  it  was,  I  was  of  opinion  it  wasgcouiaei  and  was 
not,  it  was  no  fiibrication  in  Charleston. 

Under  those  ciicumuances,  sir,  I  undertook  the  ouue  of  Begins ;  a  caaac 
the  rights  of  mankind  and  tliose  of  my  country  were  deeply  inrolTtd;  ■  ca 
I  bold  myself  houikd  in  duty,  as  sn  Atnerican,  to  defend  and  inppoiti  wbidi 
cotulitntion  and  vital  principle  of  American  independence.  And,  give  ms  l< 
tell  you,  that  in  ibis  cause,  I  neither  onUenook  it  from  FrentA  influeoce  oi  ■ 
vaikcing  llicir  interest,  mi  (tixa  ihe  promise  or  expectation  of  any  fee  ot  revr 
never  have  received  any  such.  Every  one,  lir,  who  knows  me,  knows  my  poli 
been  uniform  sinco  1775,  and  I  bope  will  eootinue  so  to  my  latest  hour.  I  h 
Biwct  all  nations :  but  I  hate  tyrants.  I  love  my  eointry  and  will  defenl  it* 
I  am,  sir,  with  due  consideialion, 

Your  humble  servant, 

ALEXANDER  h 
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!■  eammitment  and  his  defence  to  the  charge,  Tiz :  that  of  his  being  an  American  citizen, 
.tapmeed  by  the  English.  From  his  relation,  and  his  certificate  of  oitizenship  then  shown 
^I  wme  induced  lo  employ  counsel  in  his  behalij  in  order  that  his  innocence  or  guilt  might 
It  Mtablished  by  an  appeal  to  the  laws  of  the  country.  The  world  must  be  at  a  loss  to 
IBBB  any  oonneciion  between  my  conduct  on  this  occasion  and  my  having  acted  as  commer- 
bU  agent  for  the  Republic  of  France  ap^'ards  of  six  years  since.  Hence,  it  follows  that 
Hl  Moodie  can  have  no  other  object  in  view  than  a  desire  to  establish  a  prejudice  against 
■•  IB  the  eyea  of  my  fellow«itizens. 

Mr.  Moodia  states  that  he  expressed  his  surprise  to  Mr.  Ker,  that  at  so  late  a  day  he 
MMU  to  oppose  Robbins'  being  delivered  up.  The  Ihct  is  I  had  spoken  to  the  counsel  the 
mKf  day  I  saw  the  prisoner  in  jail,  bnt  his  avocations,  I  presume,  did  not  permit  him  to 
■Msd  ID  the  case.  The  oonsequence  was,  that  rather  than  the  cause  should  be  wholly  ne« 
^Hled,  1  applied  to  other  counsel,  with  whose  exertions  I  have  no  reason  to  be  dissatisfied. 
Is  I  pretome  this  is  the  first  instance  where  a  prosecutor  has  assumed  to  himself  the  right 
rfiBr^ring  to  the  accused  party,  when,  and  how  he  shall  seek  redress. 

I  am,  gentlemen,  your  most  obedient  servant, 

ABRAHAM  SASPORTAS. 

K.  B.  No  one  knows  better  than  Judge  Bee  that  I  was  agent  to  the  French  Republic,  and 
BO  one  knows  better  than  myself  that  Mr.  Moodie  was  agent  for  the  British  government;  by 
As  repeated  vexatious  impediments  which  were  raised  up  by  him  in  every  case,  without 
4is  ookmr  of  a  legal  defence.  The  numerous  decrees  of  the  Supreme  Court  of  the  United 
in  favour  of  the  captors,  prove  the  fact 


Iminediately  upon  the  meeting  of  Congress  a  call  was  made  upon  the  President  for  papers, 
4e,  OGonected  with  Robbins'  surrender,  to  which  the  following  answer  was  given : 

MESSAGE 

IWi  the  President  of  the  United  States,  transmitting  a  report  of  the  Secretary  of  State,  and 
■mdry  documents  relative  to  the  requisition  for  and  delivery  of  Jonathan  Robbins,  in 
pmsuanoe  of  a  resolution  of  the  House  of  Representatives  of  the  4Ui  instant. 

GiRUxav  or  tbi  Houei  or  RiFBtsiVTATivts: 

h  oonsequence  of  your  request,  to  me  conveyed  in  your  resolution  of  the  fourth  of  this 
Milb,  I  directed  the  Secretary  of  State  to  lay  before  me  copies  of  the  papers  intended. 
IWse  copies,  together  with  his  report,  I  now  transmit  to  the  House  of  Representatives  for 
ifae  consideration  of  the  members. 

JOHN  ADAMS. 

CUmT  Sto/ci,  Febnutry  7,  1800. 

REPORT. 

DEPAXTXEirT  OF  Stiti,  i^e^Tuory  G,  1800. 

The  Secrcmry  of  State  has  prepared,  as  directed,  and  now  respectfully  submits  to  the 
Pmident  of  the  United  States,  copies  of  the  pnpers  which  prolMibly  were  contemplated  by 
the  Hoose  of  Representatives  in  their  resolve  of  the  4th  instant,  although  no  requisition,  as 
ibe  resolve  supposes,  has  ever  been  received,  nor  any  communication  made  to  the  judge  of 
As  District  Court  of  South  Carolina,  concerning  any  man  by  name  of  Jonathan  Robbins. 
Bst  fay  the  prcx^edings  before  that  judge,  as  they  have  been  published,  it  appears  that  a  sea- 
man named  Thomas  Nash,  the  subject  of  the  British  Minister's  requisition,  did  assume  tiie 
nsme  of  Jormthan  Robbins  and  make  oatii  "  tiiat  ho  was  a  native  of  die  State  of  Connecticut, 
and  bom  in  Danbury  in  that  State.'' 

The  Secretary,  therefore,  besides  the  copy  of  the  requisition,  and  die  copies  of  his  letter  to 
the  judge  of  the  District  Court  of  South  Carolina,  and  of  the  judge's  answer,  has  prepared, 
and  herewith  incloses,  copies  of  the  certiiicates  of  the  Select  Men  of  Danbury,  and  extracts 
of  letters  from  Admiral  Sir  Hyde  Parker,  satisfactorily  proving  that  the  Thomas  Nash  call- 
iag  himself  Jonathan  Robbins,  who,  on  the  requisition  of  the  British  Minister,  was  delivered 
fajr  the  judge  a/bresaid,  with  the  assent  of  the  President  of  the  United  States,  was  not  an 
ABerioan  citizen,  but  a  native  Irishman,  who,  to  his  other  crimes,  added  perjury,  in  the  hope 
thereby  to  escape  the  punishment  due  to  piracy  and  murder.  The  original  certiiicates  of 
the  Select  Men  and  Town  Clerk  of  Danbury  are  in  the  Secretary's  possession,  and  he  has 
rompared  the  extract  of  Admiral  Parker's  letter  to  Mr.  Liston  with  the  original,  and  the  ex- 
tiact  of  the  Admiral's  letter  to  the  British  Consul  at  Charleston  with  the  passage  as  recited 
in  the  Consul's  original  letter  to  Mr.  Liston. 

All  which  is  re^>ectfully  submitted.  TIMOTHY  PICKERING. 


i 
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(No.  1.) 

Copy  of  a  note  from  Robert  Liston,  Esq.,  Envoy  Extraordinary  and  Minister  Plenipocentiij 
of  His  Britannic  Majesty,  to  Timothy  Pickering,  Secretary  of  State  of  the  United  States.  ' 

R.  Liston  presents  his  respects  to  CoL  Pickering,  Secretary  of  State.  A  seaman  of  ibt 
name  of  Thomas  Nash  having  been  committed  to- jail  in  Charleston,  South  Carolina,  atihi 
instance  of  His  Majesty's  Consul  tliere,  on  suspicion  of  bis  having  been  an  aoooroplireii 
the  piracy  and  murder  committed  on  board  His  Majesty's  ship  Hermione.  and  informitiat 
of  the  circumstance  having  been  transmitted  to  Admiral  Sir  Hyde  Parker,  a  cutter  was  di» 
patched  to  Charleston  with  an  officer  on  board,  to  whom  the  man  was  well  known,  ia 
order  that  Lis  person  might  be  identified,  and  that  he  should  be  carried  tt>  the  West  lodki 
for  trial.  But,  on  the  application  of  the  Consul  for  the  restoration  of  Nash,  in  conionniif  • 
the  Treaty  of  1704,  Judge  Bee  and  the  Federal  Attorney  were  of  opinion  that  he  ooold  Ml 
with  propriety  be  delivered  up,  without  a  previous  requisition  on  my  part  made  lo  ihi 
Executive  Government  of  the  United  States.  May  I  therefore  request,  air,  that  jroii  wiQ  bi 
pleased  to  lay  this  matter  before  the  President,  and  procure  his  orders  that  the  said  TboraiS 
Nash  be  delivered  up  to  justice. 

Pkilade^hia,  May  23,  1799. 

(Na  2.) 
Letter  from  the  Secretary  of  State  to  Judge  Bee. 

DiPABTM iht  of  Statx,  PhikuUtpkiOf  Jmu  3, 1799. 

Sir— Mr.  Liston,  the  Minister  of  His  Britannic  Majesty,  has  requested  that  Thomas  NtA^    ^ 
who  was  a  seaman  on  board  the  British  fri^te  Hermione,  and  who,  he  is  informed,  it  aov    ^ 
a  prisoner  in  the  jail  of  Charleston,  should  be  delivered  up.     I  have  stated  the  matisrli   ^ 
the  President  of  the  United  States.     He  considers  an  offence  committed  on  board  a  piMi    ^ 
ship  of  war  on  the  high  seas  to  have  been  committed  within  the  jurisdiction  of  the  lani    ^ 
to  whom  the  ship  belongs.     Nash  is  charged,  it  is  understood,  with  piracy  and  murder,  ca» 
mitted  by  him  on  boanl  the  above  mentioned  British  frigate,  on  the  high  seas,  and  oooM* 
quently  **  within  the  jurisdiction  of  His  Britannic  Majesty,"  and  therefore,  by  the  27thAftieli 
of  the  Treaty  of  Amity  with  Great  Britain,  Nash  ought  to  be  delivered  up,  as  reqoetied  kf    ^ 
the  British  Minister,  provided  such  evidence  of  his  criminality  be  protluced  as,  by  the  hws    ^ 
of  the  United  States  or  of  South  Carolina,  would  justify  his  apprehension  and  conuniiflMtf    "} 
for  trial,  if  the  ofience  had  been  committed  within  the  jurisdiction  of  the  United  States.   Iks 
President  has,  in  consequence  thereof,  authorized  me  to  communicate  to  you  **  his  adm    \ 
and  request,"  that  Thomas  Nash  may  be  delivered  up  to  the  Consul  or  other  agent  of  GnM 
Britain  who  shall  appear  to  receive  him. 

I  have  the  honour  to  be,  &c.  &c 

(Signed,)  TIMOTHY  PICKERING. 

Tlie  Honourable  Thomis  Bex,  Esq.,  Judge  of  the  District  Court  of  South  Carolina. 

(No.  3.) 
Letter  from  Thomas  Bee,  Esq.,  to  the  Secretary  of  State,  dated 

CharlttUm,  Stmik  Carolina,  Iff  /u/y,  1799. 

In  compliance  with  tlie  request  of  the  President  of  the  United  States,  as  stated  in  yov 
favour  of  the  3d  ult.,  I  gave  notice  to  tlie  British  Consul,  that  at  the  sitting  of  the  Distritt 
Court  on  this  day,  I  should  order  Thomas  Nash,  the  prisoner  charged  with  having  comminsA 
)nurder  and  piracy  on  board  the  British  frigate  Hermione,  on  such  strong  evidence  of  Ul 
criminalty  as  justified  his  apprehension  and  comnutment  for  trial,  to  be  brought  before  m 
on  Habeas  Corpus,  in  order  to  his  being  delivered  over,  agreeably  to  the  27th  article  rf 
the  Treaty  of  Amity  with  Great  Britain. 

The  Consul  attended  in  court,  and  requested  that  tlie  prisoner  should  remain  in  jail  mA 
he  had  a  convenient  opportunity  of  sending  him  away.  I  have  therefore  directed  ihtt  te 
remain  in  prison  until  the  Consul  shall  find  it  convenient  to  remove  hiin«  1 

I  have  the  honour  to  be,  with  great  respect, 

Your  most  obedient  servant, 

THOMAS  BEE, 
Ditlriet  Judg€  of  Smuk  Ovdfafc 
Honourable  Tixotbt  Pickering,  Secretary  of  State. 

(No.  4.) 

Danbury,  SqU.  16/A,  17M. 
We,  the  subscribers,  select  men  of  the  town  of  Danbury,  in  the  State  of  Coaueclka^ 
certify  that  we  have  always  been  inhabitants  of  said  town,  and  are  from  Bnij'Ave  to  AAf' 
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of  age,  and  have  never  known  an  inhabitant  of  this  town  by  the  name  of 
Kathan  Robbini,  and  that  there  has  not  been,  nor  now  if,  anjr  fiuniljr  known 
I  of  RnWant  within  any  limits  of  said  town. 

Ceitified  per 

iXI  MTGOT, 
£BEN  BENEDICT, 
JUSTUS  BARNUM, 
BEN.  HICHCOP. 

Danbmy,  SqUmUr  16<A,  1709. 

iiiber,  late  town-clerk  for  the  town  of  Danbory,  in  the  State  of  Connecticut, 
he  kept  the  town  records  twenty-five  years,  viz. — firom  the  year  1771  until  the 
nt  he  is  now  56  years  of  age,  and  that  he  never  knew  any  person  by  the  name 
om  or  residing  in  the  said  town  of  Danbury,  during  that  term  of  twenty*flve 
or  since. 

MAJOR  TAYLOR. 

(No.  5.) 

letter  from  Admiral  Sir  Hyde  Parker  to  Robert  Liston,  Esq.,  Envoy  Extraor- 
1  Minister  Plenipotentiary  of  his  Britannic  Majesty  to  the  United  States,  dated, 

Port  Royal  Harbour  (Jamaica),  Sqiimber  9fA,  1709. 

•d  the  honour  of  receiving  duplicates  of  your  Excellency's  letters,  numbered 
3,  and  in  answer  thereto,  acquaint  you  that  in  consequence  of  Nash,  one  of  the 
in  the  mutiny,  murders,  icc^  on  board  the  Hermione,  being  delivered  up  by  the 
m  to  me,  he  has  been  tried  at  a  court-martial  and  sentenced  to  suffer  death,  and 
long  in  chains,  which  sentence  has  been  put  in  execution.  He  acknowledged 
e  an  Irishman." 

(No.  6.) 

letter  from  Benjamin  Moodie,  Esq.,  Consul  of  his  Britannic  Majesty  at  Charles* 
ti  Carolina,}  to  Robert  Liston,  "Esq.,  Envoy  of  bis  said  Majesty  to  the  United 
ed, 

NoomUr  19tA,  1797. 

qiaenoe  of  many  obstacles  I  had  to  encounter  in  obtaining  die  deliveiy  of  Thomas 
r  his  Majesty's  ship  Hermione,  and  of  the  numerous  publications  to  the  north* 
I  this  place,  I  wrote  to  Admiral  Sir  Hyde  Parker,  requesting  he  would  be  good 
ind  me  minutes  or  the  Court  martial ;  to  which  he  answered  under  date  13th 
-I  am  to  acquaint  you  that  Nash  has  been  executed  agreeably  to  a  Court-martial, 
eonfeseed  himself  to  be  an  Irishman:  and  it  farther  appears  by  the  Hermione's 
le  was  bom  at  Waterford;  on  the  21st  December,  1792,  entered  a  volunteer  on 
knrer,  received  £3  bounty-money,  and  was  removed  to  the  Hermione,  28th  of 
13.  And  with  respect  to  transmitting  the  minutes  of  his  trial,  that  is  not  in  my 
with  the  Lords  of  the  Admiralty  only." 


ving  letters  snbaeqaently  were  produced  to  the  House : 

I  letter  from  the  Secretary  of  State  of  the  United  States,  to  the  President  of  the 

IJuited  States,  dated 

Ifay  15th,  1792. 

on  informs  me,  tliat  an  information  received  by  Admiral  Sir  Hyde  Parker,  of  one 
ineers  and  murderers  of  the  officers  of  the  British  frigate  Hermione,  being  at 
Sooth  Carolina,  the  Admiral  sent  thither  a  vessel  on  purpose  to  receive  and 
Iprit  to  the  fleet  to  be  tried ;  but  that  the  District  Judge  had  not  deemed  it  proper 
im  up. 

sstion  has  occurred  before,  respecting  the  crew  of  the  Hermione,  in  consequeixw 
lem  being  apprehended  in  New  Jersey,  where  they  were  tried  and  acquitted.  One 
ilained  some  time  longer,  on  a  suggestion  or  expectation  of  decisive  evidence 
:  hot  it  appeared  afterwards  that  this  man  was  not  involved  in  the  offence,  and 
m's  request  he  was  discharged.  The  only  and  legal  question  was,  whether  an 
iroitted  on  board  a  public  ship  of  war,  on  the  high  seas,  was  committed  within 
tion  of  the  party  demanding  the  offender,  on  a  just  construction  of  the  27th 
e  treaty.  Upon  a  further  consideration  of  the  subject,  I  am  inclined  to  answer 
native;  I  suppose  the  offence  committed  on  board  the  Hermione  to  have  been  a 
at  act  of  piracy  accompanied  with  murder :  that  all  nations  having  jurisdiction 
V  if  the  pirates  be  found  within  their  dominions,  any  of  them  may  try  and 
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punish  them ;  but  wanting  the  full  evidence  for  that  purpose,  it  would  seem  reasonable,  tal 
essential  to  the  due  administration  of  justice,  that  the  culprits  be  delivered  op  to  thevoTcmi- 
ment  of  the  country  to  which  they  belong;  all  nations  l>eing  interested  in  the  punisbaMrt 
of  such  pests  to  society.  On  the  point  above-mentioned  about  the  jurisdictioo,  it  may  bt 
observed,  that  besides  the  general  concurrent  jurisdiction  held  by  Great  Britain  on  the  hii^ 
seas,  her  officers  have,  and  exercise,  a  particular  jurisdiction  on  board  of  their  own  shipi. 
For  these  reasons,  and  as  the  27th  article  of  the  treaty  especially  requires  the  deliveriof  ip 
of  murdereny  I  respectfully  submit  my  opinion,  that  the  Judge  of  the  dbirict  of  SoMh 
Carolina  should  be  directed  to  deliver  up  the  offender  in  question,  on  the  demand  of  te 
British  Government  by  its  minister/* 

Extract  of  a  letter  from  the  President  of  the  United  States  to  the  Seeretuy  of  Scats^dMri 
Quincy,  May  21st,  1799. 

"Tour  favour  of  the  15th  is  received.  I  have  no  doubt  that  an  offence  oommined  m 
board  a  public  ship  of  war,  on  the  high  seas«  is  committed  within  the  jurisdiction  of  At 
nation  to  which  the  ship  belongs.  How  far  the  President  of  the  United  States  would  fei 
justifiable  in  directing  the  judge  to  deliver  up  the  offender,  is  not  clear.  I  have  no  obji 
to  advise  and  request  him  to  do  it." 

Houte  of  JUpraentaHvOy  Ftb.  31, 1800L 

Mr.  Livingston,  in  consequence  of  a  reference  of  the  message  of  the  President  on  ll 
case  of  Jonathan  Bobbins  to  a  Committee  of  the  whole  House,  and  of  another 
proposed  by  Mr.  Bayard  thereupon  which  had  also  been  so  disposed  o^  the  amount  of 
resolution  was  an  approbation  of  the  conduct  of  the  Executive  in  his  proceeding  on  I 
subject,  proposed  the  following  resolutions : 

JXaoivedf  That  it  appears  to  the  House  that  a  person  calling  himself  Jonathan  Bobbioii: 
claiming  to  be  a  citizen  of  the  United  States,  impressed  on  board  a  British  ship  of  war,  i 
committed  for  trial  in  one  of  the  Courts  of  the  United  States  for  the  alleged  crime  of 
and  murder,  committed  on  the  high  seas,  on  board  the  British  Frigate  Hermiona.  HhC  • 
requisition  being  subsequent  to  such  commitment,  made  by  the  British  minister  to  the 
tive  of  the  United  States  for  the  delivery  of  the  said  person  (under  the  name  of 
Nash)  as  a  fugitive,  under  the  27th  article  of  the  treaty  with  Great  Britain,  the 
of  the  United  States  did,  by  a  letter  written  from  the  department  of  State  to  the  judge 
committed  the  said  person  for  trial,  officially  declare  his  opinion  to  the  said  jnd^  thsft  hi 
**  considered  an  offence  committed  on  board  a  public  ship  of  war  to  have  been 
within  the  jurisdiction  of  the  nation  to  whom  the  ship  belongs,'*  and  in  oonsequenoe  of 
opinion  and  instruction,  did  advise  and  request  the  said  judge  to  deliver  up  the  pers) 
claimed  to  the  agent  of  Great  Britain,  who  should  appear  to  receive  him,  provided  only, 
the  stipulated  evidence  of  his  criminality  should  be  produced.  That  in  oomplianee 
such  advice  and  request  of  the  President  of  the  United  States,  the  said  person  so  conuniMi 
for  trial,  was,  by  the  Judge  of  the  District  of  South  Carolina,  without  any  presentment  or  nirf 
by  jury,  or  any  investigation  of  his  claim  to  be  a  citizen  of  the  United  States,  delivered  ip  • 
an  officer  of  his  Britannic  majesty,  and  afterwards  tried  and  executed  on  a  chaigeof  outtiy 
and  murder. 

Retohtdy  that  inasmuch  as  the  Constitution  of  the  United  States  declares  that  the  jfodkiKf 
power  shall  extend  to  all  questions  arising  under  the  Constitution,  laws  and  treaties  of  Ai 
United  States,  and  to  all  cases  of  admiralty  and  maritime  jurisdiction,  and  also  that  the  triri 
of  all  crimes  (except  in  cases  of  impeachment)  shall  be  by  jury;  and  six:h  trial  shall  bebetf 
in  the  State  where  such  crimes  shall  have  been  committed,  but  when  not  committed 
any  State,  then,  at  such  place  or  places  as  Congress  may  by  law  have  directed ;  and  i 
as  it  is  directed  by  law,  that  the  offence  of  murder  committed  on  the  high  seas  shall 
to  be  piracy  and  murder,  and  that  ^*all  crimes  committed  on  the  high  seas,  or  in  anf , 
out  of  the  jurisdiction  of  any  particular  State,  shall  be  in  the  district  where  the  oftnte  b 
apprehended,  or  into  which  he  may  be  first  brought"  Therefore,  the  several  qaeiMi^ 
whether  the  aforesaid  crime  of  piracy  or  murder  was  committed  within  the  exdasifeJMi^ 
diction  of  Great  Britain;  whether  it  comes  within  the  purview  of  the  said  27th  anide;  *& 
whether  a  person  stating  that  he  was  an  American  citizen,  and  had  committed  the  set  tf 
which  he  was  accused  in  attempting  to  regain  his  liberty  from  illegal  impriaonmeaioi^ 
to  be  delivered  up  without  investigation  as  to  his  citizenship,  or  inquiry  into  tbe  fiMtiaBl^ 
in  his  defence,  are  all  matters  exclusively  of  judicial  inquiry,  as  arising  from  treatiflBi  hv% 
Constitutional  provisions,  and  cases  of  admiralty  and  maritime  jurisdiction. 

That  the  decision  of  those  questions  by  the  President  of  the  United  Statesi,  s^aiMl  iM 
jurisdiction  of  the  courts  of  the  United  States,  in  a  case  where  those  courts  iMve  ahfdjf 
assumed  and  exercised  jurisdiction;  and  his  advice  and  request  to  the  judge  of  the 
Court,  that  the  said  person  thus  charged  should  be  delivered  up,  provided  only,  lad 
dence  of  his  criminality  should  be  produced  as  would  justify  his  apprehennoB  ad 
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fawnt  for  tna],  are  a  dangerous  interference  of  the  executive  with  judicial  decisions ;  and 
IT  ihe  compliance  with  such  adrice  and  request  on  the  part  of  the  judge  of  the  District 
ut  of  South  GarolinB,  is  a  sacrifice  of  the  constitutional  independence  of  the  judicial 
nr,  and  exposes  the  administmtion  thereof  to  suspicion  and  reproach. 
Iw  qaeataon  of  a  reference  to  a  Committee  of  the  Whole  was  taken  and  carried :  Ayes,  55. 

Wwlay,  Febmary  35.  The  House  having  resolrcd  itself  into  a  Committee  of  the  Whole, 
he  mcMtc^  of  the  President  respecting  Jonathan  Bobbins,  Mr.  Edmond  was  called  to 
[3nir.  A  short  debate  took  place,  whether  the  committee  should  take  up  the  business 
le  resolution  first  proposed  by  Mr.  Bayanl,  or  on  those  subsequently  oflered  by  Mr.  Liv- 
Da.  Mr.  Bayard  seemed  inclined  to  withdrew  hi«  motion,  but  the  committee  seeming 
pinion  that  both  resolutions  were  within  their  jurisdiction,  and  that  they  might  proceed 
niher,  the  question  was  taken  whether  tlie  committee  should  proceed  on  the  resolution 
[r.  Liviugiton,  and  carried  in  the  affirmative.  Messrs.  Bayard,  Rutledgc,  Otis,  &c.,  voting 
vwooT  of  the  questbn;  and,  Messrs.  Livingston,  Nicholas,  &c.,  voting  against  it. 
[r.  LiTingstOQ  entered  upon  an  argument  in  support  of  the  resolutions  which  he  had 
e  days  before  submitted  to  the  House,  and  which  now  M'ere  taken  up.  Soon  aOer  ho 
IB  the  discussion  he  mtis  proceeding  to  read  a  deposition  of  Jonathan  Robbins,  and  cer- 
sies  aocompanying  the  same,  to  prove  himself  a  citizen  of  the  United  States,  in  which 
deponent  swore,  before  the  court  of  South  Carolina,  that  he  was  born  at  Danbury,  in  the 
e  of  Connecticut,  and  that  he  was  impressetl  from  on  board  the  American  brig  Betsey, 
Ihe  crew  of  the  British  frigate  about  two  years  before,  where  he  was  detained,  contrary 
OB  will,  until  the  mutiny  occurred:  when 

ir.  Bayard  opposed  the  reference  to  a  fact  so  incompetently  authenticated  as  the  report 
lease  upon  newspaper  testimony,  especially  when,  if  it  had  1)ecn  the  desire  of  the  gen- 
aea  to  have  introduced  it  as  evidence,  it  was  extremely  easy  to  have  procured  the  record 
die  Qoort  before  he  proceeded  on  his  allegations.  If  such  evidence  as  this  was  to  be  ad- 
led,  other,  and  perhaps  more  important,  might  next  be  introduced  to  oppose  upon  the 
mittee.  Besides,  it  certainly  must  be  looked  upon  as  ex  parte  evidence,  which  it  was 
powible  to  repcL  Mr.  R  submitted  to  the  House,  whether  it  could  be  in  order  to  admit 
finch  evidence  to  support  the  resolutions  when  all  the  documents  which  had  been  asked 
,aiid  which  bad  oume  to  the  knowle<]ge  of  the  Executive,  had  been  submitted  to  Uio 

Hr.  GSallatiB,  on  ttxe  question  of  order,  contended  for  the  admission.  This  document,  he 
d,  was  referred  to  as  authentic,  in  his  letter.  That,  by  the  proceedings  before  the  Judge 
Be),  as  they  have  been  published,  it  appears  that  a  seaman  named  Thomas  Nash,  did 
■me  the  name  of  Jonathan  Robbins  and  make  oath  that  he  was  a  native  of  the  State  of 
mwctioat,  &c.  Certainly  it  cannot  be  improper  to  refer  to  the  identical  document  there 
Mkmed.  If  it  was  proper  for  the  Secretary  of  State  to  make  the  allusion,  the  House  could 
ts  it  op  under  the  same  idea.  He  did  hot  think  it  was  introduced  as  evidence  before  the 
nounee. 

Mr.  Dana  said  he  was  very  sorry  tlie  gentleman  had  been  interrupted;  he  could  not  think 
■dmitting  it  as  evidence,  but  the  gentleman  might  read  it  as  part  of  his  speech,  which 
rilips  might  otherwise  have  a  chasm  in  it 

]fr.  Bayard  was  fiiUy  of  opinion  with  the  mover  of  these  resolutions,  that  it  was  a  very 
ioos  business ;  he  believ^  that  there  was  a  very  serious  object  in  view.  He  believed  the 
idmt  was  introduced  as  evidence,  also  why  should  the  gentleman  have  taken  this  in  tlie 
ilkm,  after  he  had  been  stating  the  facts  contained  in  the  message. 
Et  was  farther  said  that  this  deposition  was  referred  to  by  the  Secretary.  Surely  then  it 
I  introduced  as  evidence  upon  that  authority,  but  how  had  the  gentleman  been  assured 
t  this  was  the  same  deposition,  an  extract  of  which  was  taken  by  the  Secretary?  Did  it 
ow  dmt  because  the  Secretary  referred  to  a  printed  paper,  that  this  was  the  authentic 
!?  He  presumed  no  gentleman  would  vouch  for  the  vemcity  of  this  paper.  The  Secre- 
r  bad  only  extracts  from  the  ckicument  of  such  parts  as  he  deemed  necessary  for  the  in- 
nation  of  the  House,  supposing  this  was  the  case  meant 

ifr.  Nicolas  was  surprised  that  the  gentleman  should  oppose  the  reading  of  what  he 
poied  the  Secretary  had  authcniicatc<1  copies  of  in  his  odice;  the  Secretary  had  certainly 
Ofcd  lo  an  authenticated  affidavit  which  was  publi:>hed,  and  it  was  presumable  this  was 
one.  The  result  of  this  declaration  must  be,  if  the  gentleman  thinks  the  House  is  im- 
ed  upon  by  a  reference  to  a  folse  paper,  that  the  committee  must  rise,  and  the  House  ask 
the  authentic  copies,  which  may  aid  their  decision. 

hit,  Mr.  Nicholas  thought  the  information  was  sufficiently  authentic ;  die  House  had  asked 
papers  of  the  President,  some  papers  were  sent,  and  instead  of  sending  this  original 
wr,  he  had  referred  to  the  printed  report  This  had  never  been  contradicted,  and  had 
fry  appearance  of  authenticity.  He  reully  hoped  that  the  objection  would  not  be  insisted 
and  the  discussion  arrested  in  this  stage. 

Mr.  Rutledge  hoped  the  paper  might  be  read,  but  not  for  the  purpose  for  which  it  was 
!oduced;  he  wished  it  as  part  of  the  gentleman's  speech,  but  he  did  not  think  this  was 


dmervcdly  w>  in  ihe  public  opinion,  upon  eridence  whkili  cannol  be  deem 
when,  for  merelf  nikidg,  thsy  could  recoive  that  wfaicb  wu  aulhentie.  Mr.  S. 
iiot  Bfniit  or  ihs  leading  of  anf  pnfwri  whatever,  on  my  JuLiject,  beciDM  ha 
•  dciirc  to  cnme  at  the  whole  trulli.  Ir  there  be  a  inan,  said  be,  who  F '""'"' 
eoiiBdence  unworthily,  ttiip  him  of  that  confidence  and  liii  power  loo,  but  da 
tare  newspaper  publiealion. 

Mr.  S.  laiil,  Iliat  hit  reuona  Tor  oppoemK  the  reading  were,  not  beeause  thi 
deflcicnt  or  llint  formality  which  court*  ot  juatice  require ;  bo  ihould,  therelbi 
tnaliliei,  except  ibe  evidence  ibould  appear  evidently  blie.  But  the  depou 
Iwlicvcd  to  bo  perfectly  irrelevant  (o  the  object  of  inquiry.  It  wu  not,  in  hi* 
lerial  whether  XU'a  tma  claimed  to  he  an  American  citiien  or  not,  doc  w: 
whether  (lie  pnpei  under  qiierlion  wai  in  the  otHce  or  not ;  he  ihoughi  the  Oi 
be,  whether  the  Pretident  luid  inierri' red  with  the  judicial  authority  or  not; 
the  judge  had  been  guilty  of  a  breach  of  hia  duty,  in  obeying  the  oiden  givei 
executive  of  the  United  Statei, 

There  were,  to  be  sure,  alluiioni  made  lo  a  prinled  trial,  but  !t  was  by  thi 
Stnie,  and  not  hy  ihePieiiilriii;  lie  had  said  no  «uch  thing,  and  therefore  he  vu 

The  only  ihing  which  he  believed  the  President  conridercd  was,  what  u 
very  clear  and  well  ascertained  fut,  to  wit :  that  a  iiliip  or  veMel,  of  any  po« 
eoDiidcred  as  the  jnrisdictinn  of  thai  power  to  whom  it  bcloni;>,  and  DOI  whe 

&Ir.  Livingston  Niid,he  did  with  to  read  this  paper  aa  pan  of  his  speech,  an 
it  a  very  material  part,  becaase  it  wn*  a  juitiAcaliun  of  a  pomt  which  I 
establish.  He  wished  to  show  the  commiiiee,  that  Jonathan  Robbins  claiin 
Americnn  citizen,  and  thai  he  said  ho  was  imprcued;  Ibis  he  swore  in  cour 
did  so  be  hoped  would  he  admilied.  He  said  he  only  intioduoed  it  with  this  i 
he  could  not  be  no  far  mlttalccn  in  hia  law  hnowlcilge  as  la  be  ihoiighi  to  b 
the  culprit  coulil  he  evidence  in  liia  own  behalf.  If  he  did  say  he. was  a  cii 
matter,  upon  euiminaiion,  mual  appear  muie  serious  iban  geiiilcmeu  would 
think. 

Did  the  Speaker  think  it  was  hi*  desire,  Mr.  Livingalon  asked,  to  crimiiuta 
stood  ao  deacTvuiliy  high  in  the  public  estimation!  Suiely  ibe  ineie  reading 
could  not  contribute  to  that  crimination,  sitice  it  was  with  tlic  other  pspera,  fu 
House,  as  document*  which  wero  B*hed  (bi  by  the  House.  The  Houso  rrceivei 
(diis  among  others,  for  lo  this  the  Secretary  referred  the  Houne)  to  ainsi  ihi 
tiieii  judgment.  If  "newspaper  evidrnee'' was  givrn  lo  the  House,  ifunaulhei 
vita,  who  Uien  was  to  Uaine  1  The  House  aaked  for  all  paper*  relative  to  tl 
President  furnished  tbts,  and  therefore,  If  any  blame  atuchcd,  it  tnu>t  be  to  h 

It  wa*  said,  that  thi*  paper  was  in  the  office  of  the  !^iY:rcnry  of  Slate ;  tha 
an  act  of  the  Preiident,  tint  thia  was  a  tepoil  of  the  Sccreoty  of  State,  aix 
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iT  the  Prondent  It  is  to  be  considered  tlmt  this  affidavit  is  quoted  and  ought  to 
read,  sinoe  it  is  tbe  part  upon  wliich  we  are  to  proceed  to  the  investigation. 
wrd  had  no  cJoubt  but  it  was  the  gentleman's  intention  to  impress  the  furce  of  the 
ined  in  that  paper,  upon  Uie  minds  of  that  committee;  and.  to  suppose  it  would 
npression,  would  be  absurd.  It  would  ai\erwards  be  &aid  tiiat  this  man  was  ad- 
le  an  impressed  American  citizen,  and  that  he  was  praiseworiliy  in  committin)^ 
.d  then  ho  caUe<l  the  homicide.  The  decision  of  the  committee  would  be  mucli 
e  said,  by  the  kind  of  evidence  which  was  alleged.  If  this  was  admitted,  it 
mpos«ible  to  ascertain  tbe  extent  of  the  principle.  Other  depositions  may  bn 
indeed,  he  had  no  doubt  but  the  gentleman  could  get  proof  to  any  point  wliich 
rhink  it  material  to  ascertain.  In  saying  this,  he  did  not  mean  to  iutiinuate  that 
per  steps  would  be  taken  by  that  gentleman,  but  there  were  volunteers  enough  to 
who  would  btep  forward,  in  order  to  answer  party  pur|X)se,  and  make  oatli  of  any* 

It  the  gentlenun  had  now  acknowledged,  his  reference  to  tliat  paper  was  a  work 
BgBiion ;  he  now  said,  that  he  only  wanted  to  prove  that  the  man  claimed  to  be 
led  American  citizen.  This  is  admitted  in  the  letter  of  the  Secretary  of  State — 
Ir.  B.,  you  are  about  to  inculpate  the  conduct  of  the  President,  and  of  the  district 
kyuih  Carolina ;  and  to  do  thi^  shall  you  <Io  it  on  the  aflitlavit  of  a  man  at  the 
hU  life;  and  a  man  who  could  commit  murder  and  piracy,  ibr  which  he  was 

lo  be  executed?  it  was  the  last  resource  of  the  wretch  himself. 
imI  do  doul»t,  but  the  gentleman  would  have  brought  that  paper  as  evidence,  and 
ived  from  the  vilest  possible  source,  he  wotild  certainly  have  turned  it  to  serve  his 
ith  this  idea,  and  for  the  sake  of  consistency,  (fur  the  rules  of  the  House  would 
my  other  part  of  the  examination,  what  was*  now  admitted,)  and  viewing  the 
DJurious,  he  Iiad  thought  it  his  duty  to  put  a  stop  to  it  in  time. 
iDgBion  supposed  he  should  increase  the  a^toni$hme^t  of  gentlemen  still  more, 
leclared,  that  ho  did  not  believe  a  word  of  the  nifi davit,  but  he  believed  Nash  was 
ID,  and  that  he  entered  on  board  and  committed  all  the  crimes  charged  U)  him. 
ar  that  the  affidavit  could  not  be  evidence.  In  admitting  this,  he  beliovcd  he 
Tender  one  point  of  the  resolutions;  he  should  prove  tliat  all  he  wished  to  oscer- 
Iwt  such  a  claim  was  made  to  the  court. 

latin  did  not  consider  the  question  to  be,  whether  this  should  be  considered  as 
bat  whether  the  gentleman  might  be  pormitte<l  to  rea<l  the  paper — whether  as 
i  speech  or  whatsoever.  It  was  certainly  no  legal  evidence,  and  therefore  if  a 
kolding,  or  if  the  gnjund  was*  an  inipeachment,  refusal  would  l>e  proper;  but  upon 
nd  the  gentleman  was  interrupted  at  this  time  was  inconceivable,  except  it  wad 
ill  po:isible  impciliments  in  the  way  of  the  investigation.  The  letter  from  the 
niral  to  the  British  consul  was  not  leg:il  evidence,  but  yet  that  was  inserted  in  the 
he  Executive,  that  was  sent  no  doubt  to  di.«prove  some  fact  which  was  reluteil. 

that  fact  ?     Why,  that  this  rnan  had  laid  claim  to  citizenship ;  and  surely,  while  tho 

was  staling  the  facts  contained  in  his  restMutions,  he  had  a  right  to  elucidate  that 
tding  a  paper  so  intimately  acquainted  therewith. 

Aid,  he  did  not  know  what  u»e  the  gentleman  made  of  this  paper,  but  it  is 
»ioper  to  hear  what  he  intended  by  the  reference,  iHrforn  he  ought  to  have  been 
There  certainly  could  be  no  ibubt,  Mr.  G.  thought,  that  tho  Sooretarj-  of  JSlate 

affidavit  to  be  autlioriuilive,  by  the  rcfi^rence  he  made  to  it.  If  this  ])aper  could 
id  fur  himself,  he  should  wi&h  to  procure  further  information,  before  ho  should 
oper  to  proceed. 

^ard  aekcd,  where  could  \>e  the  necessity  of  proving  a  fact  which  every  member 
use  was  willing  to  admit?  No  man  hut  would  acknowledge  that  Nash  claimed 
Lmerican  citizen;  but  perhaps  the  will  of  the  gentleman  was  to  have  additional 
lis  subj'.-ct,  on  which  account  he  intro<hiced  the  deix)sition.  Mr.  B.  sjiid,  he  was 
,ly  to  proceed  upon  what  the  House  knew  from  the  documents  before  them,  and 

seep  on  precarious  ground.  It  nmst  be  well  known  what  the  gentleman  wantetl 
admission  for ;  he  no  doubt  wished  to  prove  that  upon  his  own  mere  suggestion,  that 
I  American  citizen,  and  that  he  was  impressed,  he  was  entitled  to  a  trial  by  jury 
mtry,  and  on  that  account,  that  the  act  of  sending  him  away  was  unconstitutional. 
Id  lead  to  an  extensive  field  of  argument.  If  there  was  any  necessity  for  more 
or  to  call  witnesses  to  the  Inr  of  the  House,  let  proper  measures  be  taken  to 

but  let  it  not  come  forward  in  any  other  way. 

[HI  read  the  resolution  first  offereil  to  the  House  for  a  call  of  papers  relative  to 
Roblnns. — ^This  was  answered,  he  said,  by  the  Secretary  of  Smte,  that  no  requisi- 
loeerlingsliad  been  had  in  that  name,  but  he  presumed  allusion  was  made  to  the  case 
s  Nash,  concerning  whom  proceedings  were  had  in  the  District  Court  of  South 
n  that  way,  and  that  only  the  ijccretary  made  reference  to  the  printed  rejjort. 
blundering  way,  Mr.  Dana  said,  the  business  was  begun.    (He  was  called  to  order.) 
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be  uMiliiiil  wiih  llicMB  only  wliiuh  aboulJ  come  tliroutjli  Lit  niiniiilert)    Tha 
(lie  uuv  pound  of  provceiling. 

Suppose  llie  gcnllemmi  be  aloppeil  from  ron>lin|t  u  lial  lie  ihimkt  matetial,  ■ 
lions  wbiL'h  he  has  iiitrnlucnl  sliould  arierunrJi  be  nr[iniivei];  I  pray  yoa  K 
Mr.  Lee,  wliHl  would  he  tlie  consequence  ?  Woiilil  not  tlie  people  *mj  iliai  no 
ilecision  roulJ  be  liiul  by  ilie  House,  bei.'Hu^e  Ibu  rnmmilieB  of  ihe  whole  la 
upon  every  clKtrt  the  tieiillrniBn  used  lo  sulintBulinie  liii  diarKes!  Thej  ( 
Slid  no  act  can  uioro  increase  ibo  means  of  Llie  oppoaiiion  id  iLe  meaniTet  < 

Upon  this  giounil  lie  liopcd  llie  Rentlemnn  wouUl  he  permiltnl  to  proceed,  t 
triiili  lie  maile  to  Hp|«>iir.  If  geniiemen  sLoiild  determine  ii  out  of  oiJef,  be 
lliut  tlie  committee  rise  iu  order  lo  pel  hold  of  all  the  aullivntjc  papen. 

Tlic  Clmirman  liaTing  mated  bis  reasons,  coticluJed  with  an  opinion  that 
could  not  iiioceed  lo  read  ihe  aflidavit. 

Air.  Gallatin  appealed  lo  llie  committre  from  the  decision  of  tlie  chair,  w 
pcored  39  in  favour  of  the  decision,  end  48  against  it. 

IVtdnnday,  Ftb.  SSfi,  Mr.  Davis  moved,  tliat  tlie  commiuee  of  the  whola 
charged  from  tlic  furtlici  coiisidemiioii  of  the  resolutions  pro|>osed  bj  Mr.  L 
Jlr.  Bnynrd  on  llie  sul.jeil  of  JunalliBii  Robhins. 

Tlie  small  proyrers,  Mr,  G.  said,  which  was  made  jcatenlay  in  ibe  diicu« 
vincFil  his  mind  ilixt  ooUiiiig  al  all  uould  be  done  in  it;  besides,  were  he  c 
Ihe  discussion  would  be  iinjianinll)'  coiidiicled,  he  did  not  linow  of  any  pou 
could  aiite  from  the  adoption  of  the  Tesoluliuiia.  If  llicre  had  beeu  any  ein»  ii 
ingsorilieEicculirc,heconccirc<l  that  error  would  correciiueli:  If  there  m 
inlerlcrence,  he  was  certain  it  could  not  liavc  ariwn  from  impnipet  molirei, 
Le  rincvrely  hoped  he  should  not  be  called  upon  to  ^ive  an  opinion  on  the  lut 

Knr,  ail  the  other  hand,  was  lie  at  all  prepared  lo  compliment  the  Executive 
of  the  government,  for  having  done  whal  he  tliought  lo  be  ligliL  If  ha  hiul 
VL-as  hii  duty.     He  did  not  lliinli  it  of  any  great  importance,  but  most  assured 

lo  li't  Ihe  case  of  Jonathan  Rubbins  sleep  in  the  conimitteo  of  the  whole. 
He  was  not  prepared  to  criminate,  nor  was  he  prepaiecl  to  applauiL 

^Ir.  D.  did  not  think  ilic  evidence  U'forc  ihe  House  was  sufCcient  lo  Ioitd  a 
and  lie  professed  himself  unahle  to  make  up  a  dolerminnte  opinion ;  bul  if 
any,  the  deficiency  of  evidence  fiirnisheil  must  raise  his  suspicion.  RefeictK 
day  made  lo  a  paper-,  it  might  be  aulhenljc  or  it  miglit  noi :  it  was  itnpouible  ' 
papers  gentlemen  might  be  disposed  lo  refer,  and  for  gentlemen  to  sii  ih 
having  jwiicrs  read  tlie  authentidiy  of  which  it  was  intpoasihle  lo  know,  w 
dark.    He  lioped  lliat  if  Ihe  House  were  not  prepare''  '      ''    ' 
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m  with  them.  He  hoped,  if  a  stop  was  put  to  the  proceediogi,  it  would  not  be  to 
{o  the  oommittee,  but  to  call  for  authentic  copies  of  all  the  papers  within  reach 
lOvemmenL  It  must  be  acknowledged  that  the  man  whose  case  the  House  are  con- 
,did  put  in  his  claims  to  citizenship,  and  the  protection  of  his  country  on  thataoconnt 
ickoowiedgment  is  refused  on  account  of  the  paper  which  has  been  produced  beinf; 
taper,  reference  must  be  made  to  what  is  within  reach  of  the  House— more  authentic 


Smith  said  if  the  object  of  the  motion  was  to  get  better  testimony,  he  thougiit  it  a 
ooer  one;  the  House  certainly  ought  to  be  possessed  of  the  documents  of  the  district 
'  South  Carolioa,  on  this  case,  in  an  autlientic  form,  and  not  from  newspaper  informa- 
fa  professed  himself  to  be  in  the  precise  situation  of  the  mover,  and  if  called  upon 
without  more  eFiderxx*,  should  be  at  a  loss  to  know  how  to  vote. 
>ana  was  aipninst  die  postponement  or  Uie  rising  of  the  committee.  It  was  to  be 
led  that  the  business  had  assumed  its  present  shape  only  in  consequence  of  the  zeal 
Senileman  from  New  York  and  his  coadjutors,  to  censure  the  Executive.  On  tlie  7th 
nary  it  was  committed  to  the  whole  House;  contrary  to  the  opinion  of  a  number  of 
len  who  wished  the  facts  investigated  by  a  select  committee,  tliirtecn  days  then 
before  he  had  prepared  his  resolutions — resolutions  not  calculated  to  make  an  inquiry 
'.  conduct  of  the  Executive,  but  expressive  of  the  most  pungent  censure  upon  its  con- 
rbese  resolutions  were  produced  upon  the  papers  which,  at  the  desire  of  those  gen- 
were  submitted  to  the  House.  The  only  question  then  is,  do  the  papers  upon  which 
enlutions  are  based,  warrant  the  censure  contained  in  them,  or  not  ?  It  certainly 
M  a  high  reproach  to  the  very  idea  of  a  public  inquisition  to  admit  more  evidence 

grounds.     Still,  however,  let  gentlemen  go  on  in  their  heterogeneous  proceeding ; 

would  have  the  wisdom  justly  to  appreciate  the  various  attempts  made  to  clear 
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lentleman  had  supposed  that  most  of  the  members  had  made  up  their  minds  on  the 
>  witboat  other  papers;  where  he  procured  that  information,  Mr.  R  could  not  tell; 
■in  it  was  that  his  mind  was  not  made  up;  he  professed  to  be  still  in  a  state  of 
de ;  he  therefore  was  sorry  the  gentleman  had  not  made  his  motion  until  it  would 
im  by  the  House  whether  the  gentleman  from  New  York  had  any  furtlier  evidence 
e.  Could  he  undertake  to  say  that  his  mind  would  not  be  made  up,  and  the  subject 
to  bim  in  a  very  difierent  point  of  view  af\er  a  full  and  fair  discussion? 
i.  thought  the  very  reason  which  die  gentleman  had  given  for  his  motion  would 
u  a  strong  argument  against  it;  with  him  it  certainly  had  that  impression;  he  thought 
was  more  proper  to  remove  incertitude  from  the  mind,  than  that,  because  stioh 
1,  the  committee  should  be  discharged.  The  public  mind,  he  believed,  was 
on  the  subject,  and  this  inquiry  should  not  be  eluded ;  ho  therefore  ought  to 
thhetd  his  rootioa,  that  a  discussion  might  be  had  from  which  the  people  could  draw 
Inctions.  If,  after  all  the  evidence  that  was  to  be  produced,  he  could  draw  a  con- 
nmiJar  to  that  expressed  by  the  gentleman,  Mr.  R.  said  he  would  cordially  join  with 
A  no  expression  ought  to  be  made  by  the  House  without  being  well  supported  by 

ral  Lee  oonsidered  the  motion  would  have  the  complete  effect  any  gentleman  could 
hose  desire  it  was  to  reprobate  the  conduct  of  the  administration  of  our  govemmenL 
old  die  motion  be  necessary — how  useful  ?  If  they  were  to  ask  more  evidence, 
'.  Lee,  I  would  vote  for  it  to  be  produced ;  they  have  brought  the  subject  before  the 
let  OS  see  it  in  the  purest  colours  which  it  can  bo  placed  in.  We  are  ready  to  meet 
ire ;  we  are  willing  that  they  have  every  evidence  tliat  can  be  obtained  to  elucidate  f  j 

life,  bat  let  not  the  Executive  be  hung  up  to  reproach  withuut  a  trial;  let  not  sus*  i-^ 

le  encouraged,  which  must  have  all  the  effects  of  a  substantiated  charge.    I  wish  [i 

go  on  with  the  discussion,  that  all  truth  may  be  disclosed,  and  every  fair  light  be  ; ' 

rhich  the  case  will  bear,  for  now  the  people  of  the  United  States  have  their  eyes  ■/' 

xn  our  proceedings  on  this  important  question.  ;  j 

(boon  was  in  favour  of  the  motion ;  if  the  committee  of  the  whole  was  not  to  be  .  | 

led,  be  hoped  at  least  the  business  would  be  postponed  till  the  public  business  of  ^1 

Bon  was  over;  there  were  many  public  bills,  he  said,  tliat  must  be  passed.    The  ; 

vas  called  upon  to  judge  with  almost  no  testimony,  and  yet  upon  this  uncertain 
perhaps  a  whole  week  might  be  spent  of  the  most  precious  time  of  the  House,  for 
louse  was  to  rise  at  the  time  proposed,  the  loss  of  this  time  would  certainly  bo  felt 
the  impresuon  it  would  leave  on  the  minds  of  the  people,  they  had  as  many  facts 
t  ftom  as  the  House,  and  they  certainly  would  form  an  opinion  whether  the  House 
r  DOL  Gentlemen  were  very  much  mistaken,  he  said,  if  they  undertook  to  lead  the 
they  would  think,  and  they  would  sliow  what  their  judgment  was  when  a  proper 
me  for  that  purpose.  The  time  the  people  would  take  to  show  their  approbation  or 
of  the  measures  of  the  administration,  was  at  elections,  and  then  they  would 
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themflelTes  of  a  predicament  in  which  their  ovei-furduous  attempts  to  censure  hid  tbrowa 

them. 

Gen.  Shepherd  thought  the  best  way  would  he  to  let  the  resolutions  take  their  ooone; 
they  must  be  debated  sooner  or  later,  and  the  sooner  it  was  got  rid  of,  the  better.  He  w« 
sorry  they  ever  had  been  introduced  in  the  House,  but  as  they  were,  he  hoped  no  poilpon^ 
ment  would  take  place. 

Mr.  Livingston  conceived  it  his  duty  to  answer  the  observations  of  the  gentleman  fran 
Connecticut  (Mr.  Dana),  as  to  the  resolutions  being  (bunded  upon  tlie  facts  then  before  the 
House.  He  did  not  think  the  facts  were  precisely  sufficient  to  warrant  every  idea  contsined  ia 
the  resolutions.  When  the  original  call  for  papers  was  passed  by  the  House,  he  hoped  ifatf 
something  more  authentic  than  newspaper  testimony  would  have  been  referreil  lo  by  ihs 
Executive,  and  upon  that  be  was  call^  to  act,  if  at  all. 

The  gentleman  had  further  said  that  my  7.eal,  raid  Mr.  L.,  and  that  of  my  ooadJDiwi,  1» 
censure  the  Executive,  has  brought  us  into  this  situation.  Who,  sir,  I  would  ask  the  fB» 
tiemen,  are  my  coadjutors  ?  Tliat  gentleman  himself  was  my  coadjutor,  and  erefy  gentle 
man  in  the  House,  because  the  resolution  was  adopted :  the  House  directed  the  inqoir/  mi 
every  gentleman  must  therefore  take  the  burthen  in  part  with  me.  It  was  upon  the  ia|ge» 
tion  of  the  notoriety  of  the  facts  that  the  inquiry  was  made,  and  now  we  are  aboat  to  esMi 
into  the  inquiry  upon  the  facts  with  which  we  are  furnished.  We  never  can  act  bat  apoa 
the  evidence  we  have  to  guide  that  action  ;  if  the  facts  contained  in  the  resolutions  caanoi be 
substantiated,  if  they  shall  fail  to  justify  the  conclusions  we  mean  to  draw  from  them,  V9 
certainly  cannot  be  worthy  of  blame  for  not  possessing  more. 

I  consider  the  affidavit  yesterday  produced,  said  Mr.  L^  as  only  supporting  one  bnack  tf 
the  conclusion  that  may  be  drawn  from  the  whole.  Whatever  gentlemen  may  think  astt 
the  folly  or  hasty  zeal  of  the  resolutions,  I  can  assure  them  that  they  are  the  resnits  otwtaf 
days'  most  serious  reflection;  they  were  not  drawn  in  haste,  and  1  am  not  afraid  to  ay  ifatf 
they  can  be  well  substantiated— «very  fact  contained  in  them.  I  am  sufficiently  prepandtt  ■ 
proceed,  and  therefore  hope  this  motion  may  be  negatived,  and  a  calm  and  deliberate  inf» 
ligation  be  had.  If  the  deductions  I  shall  make  will  not  be  satisfectory,  then  let  it  dnp:  I 
am,  however,  well  satisfied  of  their  force. 

Mr.  Craik  said  that  very  early  in  this  business  he  thought  the  House  were  entering  ia* 
it  very  improperly,  either  having  nothing  at  all  to  do  with  it,  or  else  taking  wrong  measaRi',  , 
if  they  had,  he  thought  then,  and  was  yet  of  opinion,  that  if  the  object  was  to  impeach  lbs 
President,  measures  ought  to  have  been  taken  accordingly.  He  never  did  look  upoe  As 
House  of  Representatives  as  having  either  the  power  to  censure  or  to  approbate  the  ooodaoi 
of  the  Executive,  and  therefore  equally  disapproved  the  resolutions  of  the  gentlemen  fioa 
New  York  and  Delaware;  and  upon  tliat  ground  he  felt  strongly  inclined  to  vole  with  Ai 
gentleman  from  Kentucky  for  giving  the  whole  business  die  go-by,  and  getting  clear  ofittf 
any  possible  means. 

The  motion  being  to  discliarge  the  committee  of  the  whole  from  both  question*,  w* 
giving  an  opinion  upon  neither  one  nor  the  other,  and  therefore  it  could  not  \ie  received  tf 
a  cens-ure  agreeably  to  the  apprehensions  of  the  gentleman  from  Virginia,  (Mr.  Lee.)  Ml 
C.  believed  the  people  of  tlie  United  States  were  too  wise  and  too  intelligent  lo  form  vnfatL 
conclusions  upon  the  conduct  of  the  House  on  this  subject  They  hnd  the  whole  su>^ 
before  them,  they  could  judge,  and  tliey  bad  a  right  to  do  it,  but  the  House  had  net  eicefl 
the  avowed  object  of  impeachment,  which  was  not  the  case;  the  House  had  nothing  to  di 
with  it,  and  therefore  tliey  ought  not,  in  this  unnecessary  way,  spend  time  upon  it 

Mr.  Harper  agreed  with  gentlemen  that  it  would  be  folly  for  the  House  to  spend  titneia 
useless  discussion,  which  could  lead  to  no  decision,  but  viewing  this  resolution  as  he  did,ht 
must  conclude  it  of  more  importance;  he  tliought  it  the  direct  road  to  an  impeachnteniof  dw 
President  of  the  United  States,  and  if  so,  surely  it  must  be  important     Tlie  resolutioo  di» 
dared  in  express  terms,  that  the  Executive  had  exercised  unconstitutional  powers,  one  of  ikt 
most  dangerous  crimes  ho  could  commit ;  if  he  had  so  exercised  his  power,  tkie  ineviabto 
consequence  must  be  that  the  President  of  the  United   States  must  be  impeached  by  this 
House.     Then  how  could  any  gentleman  say  this  was  a  trifling  question,  and  one 
which  the  House  had  nothing  to  do?     Certainly  no  que.*4tion  can  be  more  important 

If,  as  it  respected  the  motion  of  the  gentleman  from  Delaware,  no  motion  liad  been 
to  criminate  the  Executive, he  should  not  think  it  right  to  approbate  his  conduct;  he 
in  short,  have  been  of  an  opinion  that  the  House  had  nothing  to  do  with  it,  but  ic  baviof 
been,  he  should  consider  it  very  disrespectful  not  to  express  a  sense  of  the  propriety  of  Aa 
Executive  conduct  He  was  willing,  nay  desirous  of  meeting  the  charge  with  all  its  tertoi^ 
and  never  should  shrink  from  a  decision  on  it  He  presumed  gentlemen  had  a  meaning  im 
what  they  did  ;  and  if  they  had  any  meaning,  it  must  lie  that  the  House  ought  lo  proend 
against  the  Executive.  He  did  not  think,  however,  from  the  total  evidence  which  appealed 
that  there  was  one  idea  in  the  resolution  but  ought  to  be  scouted  with  duuJain  finn  iha 
House.  He  wished  to  liave  an  opportunity  of  showing  to  the  world  that  the  Uoaw  di» 
dainod  to  look  with  unconcern  at  a  serious  and  imfounded  charge  upon  the  Ezecutirc  of 
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d  States.  He  wished  to  giye  an  opinion  upon  these  chargosi  and  treat  them  as 
ted. 

tledge  regretted  that  he  oould  not  join  with  his  friend  from  Maryland  (Mr.  Craik) 
C  this  consideration  useless;  he  believed  the  attention  of  the  people  had  been  called 
lis  subject,  and  they  were  anxiously  looking  for  a  decision  in  some  way.  Neither 
nk  with  his  honourable  friend  that  the  House  had  nothing  to  do  with  it  because  no 
lent  oould  grow  out  of  it  It  was  impossible  to  say  what  the  gentleman  meditated 
tiODS,  but  one  thing  was  certain :  if  the  gentleman  had  wished  to  promote  an  im- 
it,  he  oould  not  have  taken  a  more  direct  means  for  it,  if  the  resolutions  could  be 

ogfat  the  friends  of  the  administration  would  act  a  very  unfriendly  part  towards 
listration  if  they  should  agree  to  smotlier  the  business  at  this  stage.  The  minds  of 
p  had  been  raised  to  the  highest  pitch  of  expectation.  Tliey  had  been  told,  in  cer- 
e  prints,  that  it  kxidly  called  for  the  interference  of  Congress;  tliey  hod  also  been 
An  honourable  member  of  the  other  House  that  Congress  must  interfere.  Attempts 
en  made  to  lead  the  public  mind  astray,  and  the  House  having  proceeded  so  far 
kjDS  calculated  to  procure  the  object,  it  would  be  extremely  wrong  not  to  remove 
iet  by  a  suitable  proceeding.  It  would  not  be  useless  to  texne  the  Executive  from 
erious  charges  which  had  been  thrown  on  him,  and  prove  to  the  world  tliat  his 
d  been  consistent. 

chell  thought  no  good  oould  arise  from  the  investigation  of  this  subj(*ct,  because  he 
ow  what  was  to  be  done  in  it,  let  the  decision  be  what  it  might  The  gentleman 
h  Carolina  (Mr.  Harper)  wished  to  have  an  opportunity  of  showing  that  every  part 
emotion  was  built  on  &lse  ground ;  every  gentleman  in  the  House  was  not  so  fond 
ng  or  of  hearing  as  was  that  gentleman,  and  he  hoped  merely  on  that  account  the 
mid  not  spend  time  on  what  (in  his  opinion)  could  not  possibly  lead  to  impeach- 
^hat  effect  could  a  discussion  have  but  to  show  the  world  that  there  were  parties 
use,  and  to  raise  a  rancorous  disposition?  He  did  not  know  what  in  the  resolution 
1  to  an  impeachment ;  nor  did  he  know  what  the  House,  in  their  censorial  capacity, 
but  to  impeach — he  believed  it  equally  out  of  the  power  of  the  House  to  opplaud. 
ae  did  not  think  they  had  anything  to  do  with  it 
hcHas  hoped  the  discussion  would  proceed.   Although  there  might  not  be  sufficient  | 

1  which  to  impeach  the  Executive,  he  could  not  agree  that,  therefore,  no  inquiry  j 

le  made  into  his  conduct;  there  might  be  an  error  in  his  conduct,  and  no  impeach-  i 

necessary  to  bo  raised  out  of  it,  and  if  so  it  would  be  extremely  wrong  to  suffer  it 
10  the  world  without  a  decision  after  the  business  had  once  been  taken  up  by  the 


there  might  be  no  bad  intention,  or  wicked  design,  the  actions  might  \ye  of  a  dan- 
ndeocy  and  proper  to  be  inquired  into,  in  order  to  express  an  opinion  thereon. 
id  he  was  well  pleased  that  his  opinion,  that  the  motion  ought  to  be  negatived,  ac* 
ith  that  of  the  gentleman  of  South  Carolhia,  because  it  would  afford  him  an  oppor- 
ihowing  what  he  said  he  could  show. 

,ymrd  had  no  doubt  of  the  competency  of  the  House  either  to  impeach,  to  censure, 
ifobate  the  conduct  of  the  Executive,  and  of  course  both  resolutions  were  within 
er. 

I  gentlemen  had  intimated  that  the  authentic  evidence,  and  the  whole  of  the  docu- 
sfe  not  before  the  House,  and  that  the  Executive  Department  was  to  blame  for 
ency.  It  appeared  that  the  gentleman  himself  had  forgotten  the  import  of  his  reso- 
ealled  for  such  documents  as  might  be  in  possession  of  the  Department  of  State. 
Kt  oould  possibly  be  in  possession  of  that  department  ?  The  President  of  the  United 
d  his  duties  to  perform,  and  the  Judge  of  the  District  his  duties;  each  had  their 
documents,  and  as  neither  interfered  with  the  other,  therefore  it  could  not  be  ex- 
be  in  the  power  of  the  President  to  furnish  the  papers  belonging  to  the  Court  of 
lolina,  any  farther  than  they  came  within  the  joint  duties  of  both.  Agreeably  to 
I  British  consul  made  a  requisition  for  the  person ;  a  copy  of  this  and  the  several 
d  instructions  were  sent  to  the  House,  but  it  was  not  in  the  power  of  the  Executive 
be  judge  to  furnish  him  with  a  record  of  the  proceedings ;  he  was  not  bound  to  fur- 
tfae  President  had  called  for  it;  but  the  President  had  not  required  it,  and  no  doubt 
bhed  the  House  with  every  paper  in  his  possession. 

em  in  the  resolutions  being  to  criminate  the  judge  as  well  as  the  Executive,  Mr.  B. 
le  ought  to  have  had  an  opportunity  to  furnish  the  papers  of  his  department,  and 
lid  and  ought  to  have  been  called  for  before  his  conduct  ought  to  have  been  so 
iptieated. 

is  said,  when  first  the  motion  was  made  by  the  gentleman  from  Kentucky,  ho  felt 
sent  inclined  to  lean  to  it;  the  motives  of  that  gentleman  appearetl  to  be  so  candid 
ml,  ttiat,  for  the  moment,  Mr.  O.  confessed,  his  feelings  got  the  better  of  his  reason. 
Ht  reflection  induced  him  to  change  an  opinion  thus  hastily  formed,  and  he  felt  satis- 


!. 
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fied  that  to  vote  with  him  woald  be  to  display,  in  the  conduct  of  gentlemen  who  wiihed  to 
support  the  administration  of  the  country,  worse  than  censure.  He  joined  that  gentiemao  is 
regret  that  it  had  gone  so  far,  but  certainly  it  was  a  subject  of  the  most  irritating  nature  pot* 
sible-— a  charge  the  most  serious— a  breach  of  the  law  by  the  Elzecutiye  Magistnie,  wbo  ii 
bound  to  support  it  and  see  it  carried  into  effect— 4t  is  certainly  a  charge  of  much  imponaose, 
and  however  disagreeable  it  might  feel  to  him,  Mr.  O.  said,  he  must  TOle  that  eweij  up* 
ment  should  be  used  that  could  possibly  tend  to  substantiate  the  charge,  that  nothing  of  tmih 
might  be  hidden. 

An  insinuation  was  thrown  out  that  the  President  had  suppressed  part  of  the  infinnsiiai 
which  ought  to  be  had  on  the  business.  Lest  this  should  take  hold  of  the  minds  of  gmdfr 
men,  he  would  observe  that  the  President,  in  his  message,  says,  **  I  have  directed  the  Sec»> 
tary  of  State  to  lay  before  me  copies  of  the  papers  intended,  which  I  now  transmit  to  Coa* 
gress."  If,  therefore,  there  is  any  blame,  it  is  not  attached  to  the  President,  but  to  the  Dr 
partment  of  State ;  but  it  does  not  appear  that  the  Secretary  of  State  has  any  more  ptpen  ia 
his  possession  than  those  the  House  are  furnished  with.  This  may  be  inferred  from  the 
readiness  with  which  he  furnished  the  papers  he  has  given ;  he  says  he  has  no  papefs  n- 
specting  any  person  of  the  name  of  Jonathan  Bobbins ;  "  but,  by  the  proceedings  before  thtf  , 
judge  (Bee),  it  appears  that  a  seaman  named  Thomas  Nash,  the  subject  of  the  Briti«h  mia- 
ister's  requisition,"  &c.  He  having  been,  therefore,  asked  for  papers  relative  to  Jonsibu  , 
Bobbins,  expressed  his  willingness  by  furnishing  what  he  supposed  was  intended. 

5Ir.  Otis  said  he  did  not  know  to  what  points  the  evidence  required  by  the  geotlenM     ', 
from  New  York  could  apply,  except  it  was  to  that  of  his  being  an  American  citizen,  sod  cf     ^ 
his  being  impressed.    An  affidavit  was  produced  to  prove  these  facts,  but  it  would  be  ftnai 
from  an  examination  of  the  documents,  that  nothing  relating  to  those  points  was  in  the  offiflS 
of  the  department  of  State,  for  the  date  of  the  affidavit  of  Bobbins  is  the  2Sth  of  July,  btf     j 
the  order  of  the  Secretary  of  State  bears  date  the  5th  of  July,  so  that  no  papers  ai  n  bii 
claim  can  be  in  the  possession  of  that  department    Mr.  Otis  thought  that  the  docamaM     , 
before  the  House  contained  everything  that  was  important  to  the  point. 

Admitting  the  position  gentlemen  had  taken  to  be  true,  whioh  he  positively  denied,  btf     ^ 
admitting  that  the  President  had  given  an  opinion  upon  a  judicial  question,  it  was  only  si     j 
respected  the  delivery  up  of  the  man  which  was,  in  fact,  an  executive  duty;  but  if  ^ 
evidence  should  prove  insufficient  to  support  the  charge  exhibited  against  the  Elxecntife  fli 
tlie  judge,  he  was  certain  that  the  gentleman  from  New  York  would  rejoice  as  mnch  si     j 
himself,  to  find  the  charges  unfounded  and  the  character  of  those  gentlemen  beyond  biufr 

Mr.  Craik  was  sorry  that  gentlemen  who  advocated  this  motion  sliould  be  charged  viih 
an  opposition  to  the  administration  of  the  government ;  he  believed  his  conduct  had  herein 
fore  evinced  a  different  line  of  conduct.  He  still  denied  that  the  mode  taken  by  the  reioliitioa 
could  lead  to  impeachment  It  certainly  did  contain  a  very  great  censure,  and  one  whidi 
the  Houde  had  no  authority  to  inflict 

Gentlemen  had  supported  their  resolutions  upon  the  ground  of  the  necessity  of  the  varim 
departments  being  kept  distinct,  but  the  very  object  of  the  resolution  was  dereliction  of  thst 
principle,  since  it  exemplified  an  interference  on  the  part  of  the  House  with  a  Judge  of  dn 
United  States  and  with  the  Executive  of  the  Unitcil  States.     When  the  House  undeitook  V 
decide  upon  Executive  or  judicial  acts,  and  call  their  conduct  into  review  before  them  Ml 
with  a  view  to  impeach  but  to  inflict  a  severe  censure,  they  certainly  interfered  with  thi 
separate  powers  of  those  departments,  which  in  his  opinion  i^'as  setting  a  very  daufeh 
ous  precedent     He  thought  it  ought  not  to  be  in  the  power  of  any  member  to  lay  such  t 
resolution  upon  the  table,  or,  if  it  was  laid  there,  it  ought  not  to  be  discussed,  unless  it  wti 
found  to  contain  principles  over  which  the  House  had  ix)wer;  it  should  not  be  in  the  pow 
of  any  gentleman  to  call  the  attention  of  the  House  to  what  could  not  have  any  good  eSNU 
but  mij;ht  have  a  very  dangerous  one.     The  power  of  impeachment  by  the  Constitution  wM 
not  a  power  to  inflict  any  punishment;  it  was  only  a  power  to  investigate  facta  to  be  tried  hf 
another  tribunal ;  the  House  were  not  to  judge,  they  were  only  to  charge;  but  by  this  pmceediag 
they  had  taken  upon  them  to  consider  the  propriety  of  punisliing  as  well  as  charging,  te 
most  assuredly  to  censure,  to  injure  a  man's  character,  must  operate  as  a  punishment 

Mr.  Gallatin  considered  the  motion  to  be  groundeil  on  two  id^is,  one  that  there  was  noi 
sufficient  foundation  for  the  House  to  act  upon,  and  therefore  that  it  was  naoesmry  to  dit* 
charge  tlie  committee,  or  postpone  the  subject  for  want  of  further  evidence. 

It  is  clear,  said  Mr.  G.,  that  the  evidence  is  not  sufficient  to  impeach  the  District  Judge  oC 
South  Carolina.  If  an  impea<^hnicnt  of  him  was  the  object,  it  would  be  impossible  to  cany 
it  forward  without  an  authoritative  copy  of  the  record  of  the  Court;  but  if  there  was  do 
intention  to  impeach,  he  did  not  think  there  was  any  material  evidence  wanted  in  order  10 
decide  upon  the  resolution,  since  it  only  meant  an  implication  of  censure  upon  the  Execntivi 
and  tlic  District  Judge,  and  not  impeachment 

The  only  business  being  to  consider  of  the  propriety  or  impropriety  of  censuring  or  a^ 

Sronng  the  conduct  of  the  President  and  tlie  Judge,  all  the  material  facts  Vrere  before  the 
louse.   If  any  censure  was  due  to  the  President,  it  was  on  acootmt  of  the  opinion  and  adnoo 
he  expressed  by  his  letter  to  Judge  Bee. 
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Thi>  letrtr  was  before  the  House,  and  nothing  nnore  could  be  wanted  to  base  the  resolution 
■pon;  the  fiict  was  sufficient  to  form  a  decision  upon.  There  could  be  but  one  thing  wanting, 
Bad  that  was  the  original  letter  of  the  President  to  the  Secretary  of  State,  instructing  him 
what  to  write  lo  Jodge  Bee,  and  this  could  not  be  requisite  if  gentlemen  would  not  say  the 
koer  of  the  Secretary  perhaps  did  not  contain  the  precise  opinion  of  the  President.  If  there 
riwuld  be  such  an  objection,  he  should  certainly  wish  the  House  to  possess  the  document. 
Bbwever,  he  concluded  that  no  such  objection  could  be,  since  a  message  of  the  President 
xaitained  a  full  acknowledgment  of  every  sentiment  contained  in  that  letter. 

Mr.  G.  agreed  there  were  at  first  sight  some  weight  in  the  sentiment  expressed  by  the 
penileman  from  Maryland  (Mr.  Craik),  that  the  House  had  only  a  power  to  impeach,  not  to 
ieatare ;  but  certainly,  when  it  was  considered  that  an  act  might  be  committed  without  any 
D  morire,  and  yet  the  act  be  injurious,  it  cannot  be  the  subject  of  impeachment,  but  it  might 
m  of  censure.  The  same  act  committed  with  a  criminal  motive  would  be  impeachable, 
vhich  without  it  would  be  of  a  namre  not  to  admit  of  it. 

Again— Mr.  G.  thought  that  the  House  might  have  no  ground  whereupon  to  censure ;  but 
bey  bad  exercised  that  power;  they  had,  in  a  number  of  cases,  approved  of  the  conduct  of 
be  President,  and  if  the  act  of  approbation  had  been  done,  they  surely  had  as  much  power 
o  disapprove  and  censure. 

As  to  the  irritation  that  was  apprehended  from  a  continuation  of  the  discussion,  that  con- 
■delation  would  not  induce  him,  Mr.  G.  said,  to  vote  with  die  gentleman  from  Kentucky: 
if  there  was  any  irritation  to  be  apprehendeil,  it  must  com6  from  those  gentlemen  who 
ieoominated  themselves  exclusive  friends  of  the  admini^iration ;  from  those  who  presumed 
D  arraign  all  the  measures  of  their  opi)onents,  and  who  declared,  that  they  were  disposed 
D  fopport  not  only  that  measure,  but  every  measure  of  the  administration. 

A  nnmber  of  very  improper  epithets  had  been  thrown  out  as  it  respected  the  resolution, 
md  certainly  the  distinction  must  be  considere^l  very  narrow  between  those  resolutions  and 
die  supporters  of  them ;  but  it  was  too  frequent  for  those  great  sup}>ortcrs  of  the  adminis- 
tration to  use  high  tones,  and  if  they  chose  to  do  so,  let  them.  Mr.  G.  said  he  was  not  afraid 
of  any  inquiry  accruing  from  the  high  ground  they  had  assumed  to  themselves. 

The  question  was  then  taken  on  the  motion  to  discharge  the  committee  of  the  whole 
him  the  further  consideration,  and  negatived:  Nays,  76:  Yeas,  14:  majority  against  the 
notion,  02. 

Those  who  voted  in  the  minority  were,  Messrs.  Baily,  Condit,  Craik,  Davis,  Dent,  Dickson, 
FWman,  Goode,  Grove,  Kitchell,  Linn,  Macon,  Pinckney,  and  S.  Smith. 

Thtnday^  Feb.  27M,  1800.  Mr.  Davis  said,  as  the  House  had  yesterday  thought  proper  to 
aagativc  a  proposition  to  discharge  the  committee  of  the  whole  from  the  farther  considera- 
don  of  the  business,  and,  as  one  great  motive  for  that  motion  was  tlie  incompetency  of 
Bvidence  before  the  House,  and  as  he  knew  it  was  in  the  power  of  the  House  to  procure  that 
evidence  by  a  proper  application,  he  hoped  gentlemen  would  now  indulge  him  in  the  adop- 
JaoD  of  the  following,  which  he  moved,  viz.: 

Resolved — ^That  the  President  of  the  United  States  be  requested  to  direct  the  proper 
officer  to  lay  before  this  House  a  copy  of  the  proceedings  of  the  Court  hold  in  the  district  of 
South  Carolina,  in  the  case  of  Thomas  Nash,  calling  himself  Jonatlmn  Robbins. 

Mr.  Bayanl  said,  if  he  was  persuaded,  or  if  the  gnntloman  could  convince  him  that  there 
was  any  particular  evidence  in  the  hands  of  any  ofhcer  that  would  tend  to  throw  such  light 
is  to  give  the  least  explanation  of  the  case,  he  certainly  would  bo  willing  to  accord  with  the 
renlutioii;  but  he  believed  every  necessary  fnct  was  before  the  House,  and  this  had  been 
acknowledged  by  several  gentlemen.  If  the  object  was  to  prove  tliat  Nash  was  an 
American  citizen,  and  that  he  was  impressed,  that  could  not  be  necessary  as  it  respected 
ibe  resolutions  of  the  gentleman  from  New  York,  for  diat  gentleman  himself  had  acknow- 
ledged tliat  he  believed  no  such  thing,  but  that  tlie  whole  claim  was  a  falsehood.  Would 
the  gentleman  then  inform  the  House  what  point  he  wished  to  ascertain,  or  in  what  he 
expected  additional  proof?  He  wished  information  further:  Who  was  the  "proper  officer" 
ID  whom  reference  was  expected  to  be  made?  There  are  but  two  officers  at  all  in  view, 
one  is  the  Secretary  of  State,  the  other  is  the  District  Judge  of  South  Carolina ;  the  gentle- 
man could  not  suppose  that  the  Judge  would  be  able  to  transmit  the  records  of  that  Court 
previous  to  the  adjournment  of  the  House;  and  if  it  could  be  obtained,  no  evidence  to  the 
point  could  be  expected  from  him.  If  on  the  other  hand  it  was  meant  to  call  on  the  Secretary 
9f  Slate,  it  was  not  to  be  expected,  from  the  nature  of  tlie  case,  that  any  more  documents 
were  in  his  hands  than  those  already  furnished  ;  he  had  given  copies  of  the  correspondence 
and  requisition,  which  might  be  fairly  inferred,  from  the  nature  of  his  office,  was  all  of  which 
be  could  be  possessed.  But  if  any  gentleman  doubted  this  &ct,  he  could  apply  at  the 
office  of  the  Secretary  of  State,  from  whom  he  could  procure  whatever  was  in  his  possession. 

If  it  was  the  intention  of  the  House  to  close  this  very  disagreeable  business  in  the  present 
lesaion,  they  must  negative  the  resolution,  and  let  the  discussion  go  forward.  The  gentleman 
who  brought  forward  the  resolution  ought  to  have  been  provided  with  every  document  that 
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vros  ne-cesrary  to  support  the  charges,  before  he  suflTered  them  to  appear.    Howerer,  te  did     d 
not  tliink  but  the  gentleman  who  proposed  the  resolutions  thought  bis  grounds  wereqaiM 
sufficiont  to  support  tliem. 

General  Smith  Mi'as  in  favour  of  the  resolution.  He  considered  himself  as  filliDgtte 
character  of  judge  of  the  case,  and  as  such  he  was  inclined  to  think,  from  the  docoawflli 
which  were  laid  before  the  House,  that  there  were  other  papers  which  were  not  3ret  bcoufhl 
forward  relative  to  the  judicial  proceedings  of  South  Carolina,  that  would  have  a  oooiidn- 
able  clTeot  on  his  vote.  He  said  there  was  a  paper,  which  he  Iiad  seen  published,  whieh 
ought,  in  his  opinion,  to  be  in  possession  of  the  House ;  he  meant  that  wherein  RdbbiiM 
swore  he  was  an  American  citizen,  and  as  a  proof  of  it  produced  before  the  Court  a  mM- 
rial  certificate  of  New  York,  the  date  of  which  went  to  oorroborRte  the  fact.  He  alio 
swore  he  was  impressed.  If  this  certificate  was  before  tlie  House,  gentlemen  would  be 
able  to  compare  tlio  date  of  it  with  the  declaration  made  by  Admiral  Pftrker,  and  perhapi 
tliat  comparison  might  produce  conviction  some  way  or  other. 

Tliese  he  thought  very  important,  if  it  was  desirous  to  prove  the  man  an  Amerina  da- 
zen.  This  was  certainly  the  duty  of  the  judge  to  ascertain,  but  it  did  not  apprar  whether  he 
paid  attention  to  it  or  not  Mr.  S.  declared  ho  should  be  at  a  loss  to  go  forward  in  the  bai* 
ness  without  these  papers,  if  he  was  to  decide  upon  the  whole  truth. 

Mr.  Nicholas  said  ho  always  believed  that  the  testimony  was  incomplete ;  but  when  be 
heard  a  gentleman  get  up  and  mention  particular  testimony  which  he  considered  so  impof 
ant  that  witliout  it  he  should  hot  know  how  to  vote,  whatever,  Mr.  N.  said,  mi^ht  bare  been 
bis  former  satisfaction  as  to  the  establishment  of  the  points,  he  certainly  mu$t  now  be  ia> 
dined  to  grant  gentlemen  every  point  of  evidence  Uiat  tliey  should  think  necessary,  if  viihis 
reach  of  the  House. 

One  particular  piece  of  testimony  hail  l)een  mentioned,  viz:  that  the  man  filed  an  affiJant 
that  he  was  an  American  citizen,  and  he  was  impressed  on  a  British  man-ofwar.  Coold 
any  gentleman  pretend  to  say  that  no  inferences  might  be  drawn  from  this  source  and  the 
concomitant  facts  ?  The  gentleman  from  New  York,  to  be  sure,  had  declared  his  satisfactioa 
with  the  facts  that  had  been  produced  to  the  House,  but  did  the  gentleman  from  Delavait 
know  that  this  was  the  case  with  any  other  gentleman  in  the  House?  That  gentleoian'i 
conclusions  and  impressions  were  not  to  be  taken  as  the  opinions  of  others,  nor  were  ochcn 
obliged  to  bo  satisfied  because  he  was;  and,  therefore,  to  couple  others  in  a  measure  ir>  which 
they  were  not  privy,  and  to  ascribe  opinions  to  them  which  they  had  not  expressed,  wu  at 
least  unfair. 

Some  gentlemen  might  feel  satisfied  with  what  came  out  since  tliis  unfortunate  mao'i 
death,  but  that  could  be  no  rule  for  others.   As  to  this  part  of  the  papers,  Mr.  Nichobucoald 
by  no  means  understand  or  conceive  for  what  they  were  collecttMl  and  sent  to  the  Hoii«, 
except  indeed  it  was  to  quiet  the  minds  of  some  gentlemen  wIk>  thought  tlial  the  measure* 
of  the  government  were  loo  precipitate,  in  their  having  jmlged  the  case  without  proof  Thai 
certificates  should  bo  collected  respecting  this  man  after  his  death,  and  when  he  could  Dd 
possibly  appear  to  contradict  it,  or  to  adduce  contrary  evidence,  was  not  an  insult  to  theoooh 
mon  understanding.     Suppose  this  man  had  claimed  to  be  an  American  citizen,  and  the 
government  hod  known  it,  he  would  ask  gpntlcmen  how  they  would  justify  an  act  ilone 
when  no  such  evidence  was  known  to  exist  as  was  now  prcstMited  from  Connecticnt. 
What  does  it  amount  to  but  that  there  is  a  chasm  in  this  bu.sincss  which  wants  to  be  sap* 
plied  1     It  might  be  supplied  to  the  satisfaction  of  some  gentlemen,  Mr.  Nicholas  saiil,  but  it 
was  by  no  means  so  to  his.    Suppose,  as  was  observed  before,  the  certificates  had  proved  the 
man  to  be  an  American,  what  could  gentlemen  have  then  said  ?     From  the  present  state  of 
information,  every  gentleman  must  aoknowlcilgc  it  a  matter  of  doubt,  and  being  so,  it  ought 
to  have  been  searched  into;  this  doubt  misht  probably  be  removed  by  a  reference;  but  tbe 
record  of  the  court  would  prove  another  thing,  and  one  which  the  gentleman  who  moved 
the  resolutions  expressed  his  intention  to  dwell  much  ufwu,  that  is,  whether  the  judge  had 
caused  him  to  be  arrested,  and  intended  him  for  trial  in  the  Circuit  Court  of  the  Unitad 
States;  and  whether  the  judge  had  taken  upon  him  to  supersede,  not  his  own  juri$<li<rTioa» 
but  that  of  the  court  over  which  he  presideil,  in  the  delivery  of  this  man  to  the  British  afreoL 
For  his  part,  Mr.  Nicholas  said,  he  had  no  doubt  of  the  jurisdiction  of  the  UnitcMl  States  upon 
this  man's  trial,  and  that  it  was  a  departure  from  justice  to  deliver  him  up  to  a  foreign  tri- 
bunal. * 

Upon  a  review  of  these  reasons,  he  must  conclude  that  more  evidence  ought  to  be  had,  if 
more  evidence  could  enable  the  House  to  make  a  better  investigation,  and  more  was  attam- 
ablo ;  for,  although  the  gentleman  from  New  York  thought  the  business  ripe  for  discussion,  he 
could  not  say  it  was,  and  therefore  thought  it  his  duty  to  vote  for  the  motion. 

Mr.  Otis  said  he  should  not,  for  himself,  have  the  smallest  hesitation,  if  that  resolotaon 
pointed  to  a  particular  object,  or  to  a  particular  ofiicer,  who  might  be  under  the  diroctino  of 
the  President,  to  agree  to  it.  If  the  gentleman  would  modify  his  motion,  so  thnt  the  Presi- 
dent of  the  United  States  might  be  directed  to  instruct  the  Secretnr}'  of  State,  to  hiy  before 
the  House  those  papers,  ho  should  not  vote  against  it    But  he  thought  it  hia  duty  to  declare 
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te  Ike  Secretary  of  State  had  received  no  further  authentic  or  other  tramcript  than  he  Iiad 
knitted  to  the  Houie,  of  the  judicial  proceedings  on  this  subject.  Mr.  O.  said  he  had  re- 
amd  ifaifl  iniiinnation  from  the  Secretary  of  State  in  answer  to  an  inquiry  of  that  officer, 
vfcetber  he  bad  any  such  documents.  But  in  the  present  form  of  the  resolution,  he  could  not 
Sfiee  to  iL  If  the  motion  was  adopted,  thn  question  would  be  wiio  was  the  "  proper  officer  ?*' 
Eten  if  it  was  to  be  some  officer  under  the  direction  of  the  President,  the  President  had 
ilready  funiished  the  House  with  every  paper  within  his  power.  If  the  **  proper  officer'' 
meant,  was  the  Judge  of  Soutli  Carolina,  Mr.  Otis  would  say  that  the  Executive  could  not 
with  moprieiy  furnish  it,  because  it  would  be  to  all  intents  an  interference  with  the  Judi- 
duy  Department  He  did  not  tliink  that  the  President  had  any  right  to  demand  the  docu- 
Bients  of  that  court  He  thouglit  the  House  were  fully  competent  to  send  to  that  District 
Jsdge,  ordering  him  to  lay  before  them  all  tlie  papers  tliey  should  think  necessary ;  but  then 
the  question  should  be,  were  the  House  ready  to  consent  that  the  proceeding  should  be  post- 
poned  until  such  an  application  shcxald  be  made,  or,  in  short,  till  the  conclusion  of  the  session  ? 
Besides,  to  ask  for  documents  which  would  be  made  use  of  in  a  way  injurious  both  to  the 
Executive  and  to  the  judge,  was  a  measure  which  gentlemen  who  supported  the  resolu- 
tions of  the  gentleman  of  New  York,  could  have  no  right  to  expect  from  gentlemen  who 
eoald  perceive  nothing  improper  in  their  conduct. 

If  then  it  be  true,  of  which  Mr.  Otis  thought  there  could  be  but  little  doubt,  that  the  judi- 
cisl  prooeodings  of  that  court  were  never  before  the  Executive,  whether  the  judge  liad  done 
wnnig  or  not,  he,  and  he  only,  would  luive  to  answer,  and  not  the  President  llie  conduct 
of  the  President  grew  out  of  the  proceedings  of  the  court;  where,  then,  could  be  the  pro- 
priet^  or  justice  of  having  up  the  President  in  eflifiy,  and  there  suspend  him  until  the  next 
leraoo  of  Congress,  subject  to  the  thousand  alarms,  surmises  and  reproaches  of  the  people, 
which  most  carry  with  it  the  whole  object  of  the  censure  I  Every  man  might  have  had 
aroess  to  those  papers ;  tlie  judge  never  would  hnvo  refuseil  any  man  a  copy  of  all  the  pro- 
eeedings  that  might  tend  lo  elucidate  a  subject  which  they  may  think  was  deficient  without 
JL  An  honourable  gentleman  had  lately  written  a  pamphlet  on  the  subject;  he  mittht  have 
piodaced  the  proceedings  of  that  court,  if  he  had  tliought  them  of  any  service,  and  so  might 
die  gentleman  from  New  York.  Should,  tlien,  the  proceedings  on  this  business  be  suspended 
merely  for  the  want  of  evidence,  which  it  was  in  the  power  of  every  gentleman  to  have 
bmqsht  tbrward?  Gentlemen  had  with  very  great  deliberation  brought  forward  this  accum* 
lioD  before  the  House — if  it  was  in  the  power  of  every  gentleman  to  refer  to  new  evidence 
a:  every  stage  of  the  business,  after  the  accusation  was  grounded  only  on  the  documents 
before  the  House,  the  evident  effect  must  be  to  procrastinate  beyond  all  bounds,  a  business, 
which  the  honour  of  our  government  requires  should  bo  immediately  decided.  In  justice, 
therefore,  to  the  President,  he  conceived  himself  bound  to  vote  ai;ainst  the  resolution. 

Mr.  Dana  thought  this  a  most  extraordinary  resolution,  indeed.  Was  the  President  of  the 
Uaiied  States  the  clerk  of  that  court, to  keep  the  records  of  it?  What  had  the  President  of 
the  United  States  to  do  with  that  court  ?  It  was  certainly  a  total  departure  from  all  tho 
forms  of  judicial  proceedings  to  suppose  a  thing  uf  the  kind.  The  gentlemen  must  certainly 
hafe  mistaken  the  situation  held  by  the  President,  or  they  never  would  have  ma<lc  so  vast 
a  departure  from  all  tho  forms  of  judicial  proceedings  to  8upix)se  a  thing  of  the  kind.  The 
Seatlemen  most  certainly  have  mistaken  the  situation  held  by  the  President,  or  they  would 
oerer  have  made  such  a  vast  departure  from  order  and  propriety  of  proceeding.  The  Presi* 
(lent  is  not  the  public  accuser — he  is  not  to  be  called  ui>on  for  papers  with  which  he  has 
nothing  to  do.  When  he  found  gentlemen  outraging  everything  that  belonged  to  judicial 
propriety;  when  he  found  tliem  stumbling  into  error  after  error,  and  departing  totally  from 
til  jorisprudential  propriety,  Mr.  Dana  said  he  could  not  avoid  rising  to  oppose  it 

So  much  for  the  form:  he  beUeved  it  totally  wrong,  and  therefure  could  not  be  adopteil. 
But  in  addition  to  this,  the  House  would  render  themselves  more  ridiculous  than  they  now 
appeared  by  the  adoption  of  measures  which  must  make  a  matter  appear  important,  that  in 
itself  was  unimportant  Several  gentlemen  proceeded  with  the  same  zeal  as  though  an 
American  citizen  was  concerned.  This  was  not  the  case;  it  was  notorious  to  every  man 
that  this  Nash  was  a  foreigner;  of  this  the  House  were  fully  apprised  by  respectable  tes- 
riinooy.  This  man  contended  tliat  he  was  born  at  Danbury,  but  the  certificates  of  the 
clerk  who  kept  the  registers  for  a  number  of  years  back,  to  whom  the  annual  list  of  all  the 
Unhs  was  transmitted  and  by  him  registered ;  and  also  the  certificates  of  a  number  of  old 
FPsidents  in  that  town,  had  incontestably  proved  that  this  man  was  never  an  inhabitant  of 
tliat  lown.  He  was  an  Irishman — let  any  man  from  Ireland,  whatever,  declare  that  he  is  an 
American  of  Connecticut,  in  vain  would  he  be  able  to  impose  that  opinion  upon  tho  mind 
of  any  man  who  observes  his  speech ;  it  is  entirely  impossible  to  suppose  tliat  an  intelligent 
coort  ooold  be  so  imposed  upon. 

The  fact  of  country  being  incontestably  proved,  how  can  gentlemen  be  so  earnest  in  the 
face  of  that  fact,  to  charge  the  Executive  with  any  improper  influence?  Cuiild  the  gentle- 
man be  ignorant  how  many  men  who  were  aliens  had  taken  advantage  of  the  certificates 
i{ianted  to  Americans,  and  as  Americans,  had  procured  certificates  from  a  magistrate  ui  at* 
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testation  of  their  false  oaths  ?    Any  gentleman  who  believed  Aat  pooible^  might  toooonC 
for  1)18  having  procured  an  American  certificate. 

Mr.  Livingston  said  he  did  hope  that  this  motion  would  not  have  been  brought  ibrwiid, 
but  as  he  meant  to^  vote  in  favour  of  it,  al\er  having  declared  his  satiifaction  with  lbs 
documents,  as  sufficient  to  support  his  resolutions,  he  should  now  give  his  re8Jons,an4l  leM 
he  should  be  accused  of  a  desire  to  keep  alive  a  calumny  against  the  President  of  the  Uniud 
States,  an  effect  which  had  been  stated,  he  took  opportunity  to  answer  the  insiniMtioa  liy 
saying  that  he  as  much  abhorred  so  mean  a  principle  as  any  gentleman  in  the  Home. 

Mr.  L.  said  he  would  again  declare  that  the  evidence  was  sufficient  to  Mtisfy  bit  mifld 
upon  the  points  he  meant  to  establish,  but  that  should  not  preclude  other  gentlemen  fraa 
thinking  other  papers  necessary ;  papers  which  he  must  acknowledge  would  throw  u 
additional  light  on  the  subject  Though  he  thought  the  message  contained  all  the  laeii 
absolutely  necessary  to  establish  the  points  he  proposed  to  dwell  on,  yet  it  certainly  did  not 
contain  ail  that  was  asked  for,  and  what  they  had  no  right  to  send,  was  given. 

The  resolution,  Mr.  L.  said,  asked  for  all  the  papers  relative  to  the  delivery  of  Jonathn 
Bobbins.  We  are  told  that  they  are  not  in  the  office  of  the  Secretary  of  State ;  lbs  Presi* 
dent  must  know  whether  they  can  be  procured,  and  he  has  it  in  his  power  to  procure  then: 
they  may  be  in  the  hands  of  the  district  judge  of  South  Carolina.  But  the  House  am  told 
the  President  cannot  procure  this  record,  gentlemen  say  he  has  no  power  over  that  depart* 
ment,  and  yet  this  very  President  has  the  power  to  instruct  this  very  district  jwlge  lo  deliver 
up  the  person  to  the  British  Government!  How  then  can  gentlemen  presume  to  lajrtbt 
President  has  not  power  to  call  for  the  records  of  the  court  in  a  cose  in  which  himself  hn 
acted  a  principal  part! 

Again.  It  was  said  that  neither  the  President  nor  the  judge  had  a  right  to  deliTer  up 
papers  that  might  lead  to  their  crimination.  This  was  the  very  reason  why  the  HooiB 
should  require  papers  that  would  explain  any  doubtful  parts  of  their  conduct ;  for  this  vtrj 
reason  the  House  should  demand,  not  only  the  documents,  but  the  reasons  for  their  cooiluct 
The  President  or  the  judge  can  only  be  able  to  supply  the  House  with  those  docameot*.  loJ 
if  they  have  been  wrong,  they  ought  to  be  required  to  furnish  them. 

But,  gentlemen,  supposing  tl)e  main  reason  for  inquiring  is  to  ascertain  whetlier  NiA 
was  an  American  citizen,  or  not,  how  can  it  be  said  that  tlio  inquiry  was  extremely  ani» 
portant  whether  he  was  or  was  not  ?  Upon  that,  Mr.  L.  said,  lie  did  not  lay  so  much  tutm 
as  some  other  gentlemen ;  he  believed  that  it  was  perfectly  immaterial,  because  he  belirrcd 
that  the  course  of  proceeding  would  bo  precisely  the  same,  whether  he  was  or  was  not,  and 
because  it  appeared  that  tlie  conduct  of  the  Executive,  and  of  the  judge,  would  have  bcei 
the  same  in  eith^  event.  Tlie  same  might  be  said  as  to  the  impressment  And,  therefbifii 
though  some  trouble  had  been  taken  to  prove  that,  in  addition  to  the  munler,  he  hfld  bcei 
guilty  of  perjury,  he  being  proved  to  the  satisfaction  of  some  gentlemen,  to  \je  an  Irishmin, 
M-as  precisely  the  same  in  the  case.  However  it  had  been,  he  should  have  been  delivered 
ui>. 

Gentlemen  had  farther  said,  that  he,  Mr.  Livingston,  ought  to  have  known  all  these  fseti 
before  he  had  formed  the  resolutions.  Mr.L.  said  he  did  not  think  so;  as  he  had  before  de- 
clared, he  was  possesse<l  of  satisfactory  facts,  but  he  could  not  prevent  himself  giving  kioss 
to  the  desires  which  other  gentlemen  had  expressed,  and  therefore  should  now  accord  wiik 
them  in  the  vote. 

Mr.  Marshall  said,  it  was  with  no  inconsiderable  regret  that  he  perceived  so  much  of  lbs 
time  of  the  House,  which  ought  to  bo  devoted  to  more  beneficial  purposes,  employed  it 
preliminary  discussion;  he  thought  that  it  was  impossible  the  House  could  agree  to  a  fiort- 
ponement,  which  the  motion  under  consideration  must  cause,  when  it  was  reflerted  bow 
much  time  must  be  employed  in  procuring  those  papers;  it  could   not  take  Ie#s  than  t 
month ;  for  they  could  only  be  found,  he  presumed  to  say,  in  the  court  of  the  di:ftri,.-t  of 
Scmth  Carolina ;  it  was  therefore  scarcely  lo  be  expected  that  they  could  be  obtained  until 
jnst  before  the  rising  of  the  House,  a  period,  if  they  arrived  before  the  House  rose,  loo  unfit 
for  their  consideration. 

He,  therefore,  considered  the  question  precisely  the  same  in  principle,  though  ditfermt  ia 
form,  to  that  which  yesterday  occupied  the  House.  The  question  he  believe<l  essentinPy  id 
be,  would  the  House  postpone  the  business  till  the  next  session  ?  In  this  light  he  ihuuki 
treat  it ;  and  he  could  not  see  how  gentlemen  who  voted  against  the  motion  yesterday,  uouki 
advocate  the  present  Shall  the  House  merely,  because  two  or  three  members  tliink  such 
documents  are  necessary,  agree  to  postpone  the  business?  for  if  two  or  three  members  be  in- 
dulged on  this  account,  two  or  three  may  lay  claim  to  the  same  right  on  another  aoruunt, 
and  thus  day  after  day  may  be  spent,  and  no  determination  ever  be  come  to.  It  is  a  neee»> 
sjiry  case  in  every  House,  and  upon  every  question ;  there  always  will  be  some  few  found 
who  will  express  dissatisfaction  at  procee<lings.  and  claim  some  privilege;  but  this  can 
never  operate  as  a  general  rule  for  a  session.  Gentlemen  ought  not  to  request  this  wben 
the  general  expression  of  the  case  is,  that  tlierc  is  enough  evidence  befora  the  H(«se  V 
decide  on  the  resolutions. 
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■I  puiieiiJarljr  it  ought  not  to  be  indulged  in  a  case  where  so  much  manifoet 
woald  attend  its  inevitable  consequences-— delay.  Let  gentlemen  recollect  the 
be  ease  the  President  of  the  United  States  is  charged  by  this  House,  with  having 
e  GniMtitntion  and  laws  of  his  country,  by  having  committed  an  act  of  dangerous 
e  with  a  jodidal  decision  of  this  country ;  he  is  charged  so  by  a  member  of  this 

en  were  well  aware  how  much  the  public  safety  and  happiness  depended  on  a 
iaptaoed  confidence  in  the  Executive.  Was  it  reasonable  or  right,  Mr.  M.  asked, 
tUs  charge— to  receive  in  part  tlie  evidence  in  support  of  it—to  receive  so  much 
■  almost  every  gentleman  declared  him  self  satisfied  with,  and  to  leave  the  charge 
d,  hanging  over  the  head  of  the  President  of  the  United  States,  until  a  distance 
iw  long  it  was  impossible  to  say,  but  certainly  long  enough  to  work  a  very  bad 
9  blm  it  seemed  of  all  things  the  most  unreasonable  and  unjust ;  and  the  mischief 
lerefiom  must  be  very  great  indeed. 

be  eridenoe  now  in  possession  of  the  House  came  to  be  examined,  gentlemen 
unable  to  decide  whether  more  would  bo  necessary  than  there  possibly  could  be 
if  more  should  then  be  wanted,  the  business  might  with  propriety  be  postponed' 
(Qtsible  to  obtain  the  documents  shortly,  he  should  have  no  hesitation  to  admit  of 
;  bat  being  impossible,  he  felt  no  hesitation  in  declaring  he  should  put  his  nega^ 

tieman  from  New  York,  (Mr.  Livingston,)  Mr.  Marshall  said,  in  his  opinion,  had 
the  conduct  of  the  Secretary  of  State,  in  supposing  that  he  had  withheld  some  of 
entf.  The  court  record  was  mentioned,  but  was  it  to  be  supposed  by  the  Execu- 
9  was  to  be  called  upon  to  furnish  papers  the  property  of  another  department  of 
iment,  supposing  them  material?  To  procure  these  papers,  he  knew  was  as 
le  power  of  the  House  as  in  his  power.  The  House  could  as  well  dispatch  a 
■8  the  Executive.  How  was  the  President  then  to  consider  those  papers  asked 
f  Was  he  to  be  a  menial  to  the  House  in  a  business  wherein  himself  was 
urge<l  ?  Certainly  not.  There  could  be  no  doubt  but  the  Executive  thought  ho 
omplied  with  the  request  of  the  House,  where  he  supplied  them  with  those  im- 
in  his  power, 

aid  said  he  could  not  distinguish  between  the  present  motion  and  one  yesterday 
because  it  must  act  as  a  discharge  upon  the  Committee  of  the  whole  House. 
Id  be  no  doubt  but  the  Secretary  of  State  had  furnished  all  the  papers  relative  to 
li  in  his  possession;  indeed  he  could  assuredly  say  so.  He  said  he  held  in  his 
tier  from  the  Secretary  of  State  in  answer  to  one  from  an  honourable  member  of 
inquiring  whether  there  were  any  more  documents  in  his  ofiice;  he  answere<l 
\d  no  certified  copy  whatever,  but  tliose  which  he  furnished  the  President  with 
n  they  came  to  the  House.  Gentlemen  must  then  perceive  tliat  the  mere  opera* 
I  resolution  was  an  absolute  and  inevitable  postponement  of  the  business  till  an- 
on. 

nitlemen,  who  were  yesterday  ashamed  to  vote  for  a  postponement,  would  now 
toaible  cover  for  their  vote,  by  calling  for  additional  proof,  to  accomplish  the  object 
iluiion  of  yesterday,  and  thus  he  feared  it  would  have  many  advocates ;  but  huw- 
ouf  the  pretext,  he  hoped  it  would  not  be  carried. 

hen  went  into  an  examination  of  the  facts  contained  in  the  resolutions  of  Mr. 
I,  from  which  he  deduced  the  impossibility  of  procuring  anything  that  could  be 
1  die  prosecution  of  their  discussion,  or  that  could  assist  the  House  in  dmwing 
nnons,  except  any  new  facts  could  be  produced,  and  therefore  he  concluded  that 
It  a  postponement  could  be  tlie  issue.  He  farther  contended,  in  an  answer  to  Mr. 
Iiat  it  was  not  competent  for  the  Executive  to  furnish  papers  the  property  of  the 
Ige;  as  well  might  the  House  ask  for  the  Executive  to  bring  the  proceedings  on 
their  bar.  In  the  impeachment  of  Blount,  Mr.  Bayard  said,  the  House  did  not 
ie  President,  but  appointed  a  committee  to  bring  the  case  and  ail  the  papers  to 
ive  to  it;  so  it  might  have  been  in  the  present  case. 

f  what  authority,  taking  the  subject  in  another  view,  could  the  House  call  upon 
to  furnish  it  with  papers?  The  Executive  bad  no  right  to  demand  them  of  him, 
be  House.  The  power  of  the  judiciary  is  co-ordinate  with  the  power  of  the 
Is  a  distinct  branch  of  the  government  He  would  have  precisely  the  same  right 
tboriiatively  for  a  copy  of  the  journals  of  the  House,  as  the  House  would  to  call 
for  copies  of  his  record;  his  proceedings  are  public,  his  records  are  open  to  view; 
r  journals ;  we  cannot  call  upon  him  for  them,  though  we  may  obtain  tliem  by 
I  derk  for  a  copy  of  them,  as  any  individual  might  do. 

itleman  from  Maryland  (Mr.  Smith)  had  considered  the  notarial  certificate  of  New 
ttiettation  of  Nash  or  Robbins's  citizenship,  to  be  important.  If  that  gentleman 
it  a  material  document,  Mr.  Bayard  said  be  did  not,  but  he  thought  the  observation 
trial,  as  it  might  have  an  improper  impression  on  the  minds  of  some  gentlemen. 
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What  could  be  more  easy  than  for  this  Thomas  Nash,  this  peijmred  piimte  and  moTdcni; 
to  have  got  a  certificate,  either  when  he  murdered  some  man  from  whom  he  might  hawm 
procured  it,  or  by  purchase  or  &vour?    But  there  were  facts  belbre  the  House,  that  this  oMi 
was  an  Irishman,  that  bis  name  was  Nash,  and  not  Bobbins ;  that  it  was  nerer  issued  to  hi^ 
and  he  was  never  entitled  to  it    What  farther  then  can  be  wanted  1     Will  not  this 
gentlemen  ?    The  next  thing  will  be,  that  if  this  objection  be  admitted,  we  shall  be 
upon  to  send  to  the  West  Indies  to  prove  that  his  name  was  Nash. 

Mr.  B  said,  he  was  well  satisfied  that  when  this  subject  came  to  be  analyzed,  it  would  b 
made  to  appear  perfectly  clear,  that  the  whole  of  the  evidence  neceaary  was  befixe  ika 
House,  and  it  only  would  be  most  annoying,  and  producing  extremely  injurious  coose<iaaiee^ 
to  grant  the  motion. 

Mr.  Butledge  conceived  this  motion  to  be  the  same  as  to  postpone  the  basinets.  Fnlkr 
information  was  wanted,  and  that  information  could  alone  oome  from  South  CaroliDL  Hi 
wished  the  gentleman  of  Kentucky  would  read  the  resolution  before  he  pressed  hit  moiioi; 
he  would  find  that  the  district  judge  was  not  charged ;  no,  it  was  only  a  charge  agaiiutdM 
Executive ;  there  was  not  a  word  of  irregularity  of  proceeding  in  the  Court,  but  the  Eieei- 
tivo  was  seriously  charged. 

Mr.  Davis  explained. — He  said,  his  objects  were  to  have  the  record  in  order  to  see  whete 
Bobbins  did  produce  a  certificate  that  he  was  an  American  citizen ;  to  see  a  copy  of  dM 
warrant  by  which  he  was  committed;  and  thirdly,  to  know   what  stratagem,  or 
proceedings  were  used  to  take  him  out  of  cognizance  of  the  court,  and  he  nuut 
remained  so,  if  the  President  had  not  interfered. — ^These  things  he  wished  to 
that  would  be  impossible  without  the  Court  record 

Mr.  Butledge  said,  he  conceived  this  to  be  the  object;  but  he  by  no  means  thooglitdM 
gentleman  would  be  satisfied  on  these  points,  were  he  to  be  possessed  of  the  record.  Hi 
gentleman  might  inquire  the  reasons  for  the  Elzecutive  and  judicial  conduct  being  asit«% 
but  perhaps  he  should  not  receive  the  information.  Every  gentleman  in  the  House  woilA 
unite  their  vote  to  procure  all  the  testimony  within  their  reach,  so  as  lo  enable  the  Bam 
to  prosecute  this  business;  we  know,  said  Mr.  B.,  what  monstrous  clamour  has  been  laini  ■ 
about  this  business;  we  know  that  great  pains  have  been  taken  to  make  the  people  belitn 
that  their  fellow-citizen  has  been  torn  from  his  country;  that  he  has  been  impressed  inisa 
foreign  service ;  that  the  treaty  has  been  violated ;  that  their  felkiw-citizen  has  been  tdtai 
to  a  foreign  country,  and  there  been  tried  in  a  summary  mode  and  executed;  wo  have  baM 
told  for  many  montlis  past  that  this  business  would  be  inquired  into;  we  wished  not  totfoii 
it;  we  will  by  all  means  in  our  power  assist  it;  we  have  done  it  Some  time  since  papcB 
were  asked  for;  we  agreed  with  gentlemen  that  they  should  be  furnished;  it  was  done,  ni 
they  are  now  on  your  table.  They  have  been  there  many  days ;  so  that  'gentlemen  hii 
sufHcient  time,  long  before  tliisi,  to  have  known  whether  they  were  satisfied  or  not  Tks 
gentleman  himself  who  brought  forward  the  resolutions,  affected  to  be  satisfied,  but  inoa» 
pliance  with  the  wish  of  some  of  his  friends,  he  now  wishes  to  postpone  it  We  waotlQ 
l)ring  the  matters  to  a  decision,  and  far  as  we  can  accommodate  gentlemen  so  as  to  ataii 
delay,  we  will  do  it 

But,  said  Mr.  Butledge,  what  will  bo  the  efi^ect  of  that  motion?  Sir,  it  will  hold  up  to  As 
view  of  the  world  the  President  of  the  United  States  as  having  been  grossly  ddinqaert 
in  his  duty.  We  say,  if  ho  has  offended,  punish  him;  if  he  has  not,  discharge  him  dm 
censure ;  but  by  no  means  expose  him  to  popular  suspicion,  without  an  examination. 

What  more  can  be  wanted  than  tbe  House  are  in  possession  of?  The  Secretary  of  Sbm 
says  he  has  no  further  documents ;  and  he  cannot  be  suspected  of  any  design  to  smoiki 
the  business,  by  the  readiness  with  which  the  call  of  the  House  was  complied  with,  fli 
might  have  said,  he  would  send  to  the  District  of  South  Carolina;  but  instead  of  thai^* 
earnest  was  he  to  give  every  possible  information,  tlmt  he  trusted  to  newspaper  publicaiioai) 
and  this,  he  tells  you,  is  all  he  has.     What  more  can  be  asked  ? 

AAcr  the  discussion,  if  the  evidence  should  be  found  insufficient,  and  more  light  aboiM 
be  necessary  on  which  to  form  a  decision,  Mr.  B.  then  would  agree  to  send  anywhere  Al 
evidence ;  but  until  he  was  convinced  of  a  want  of  such  testimony,  except  tlie  will  of  gead^ 
men  could  be  complied  with  witliout  delay,  he  should  be  compelled  to  vote  against  At 
motion. 

Mr.  Nicholson  rose  to  correct  what  he  considered  a  mistake  in  the  gentleman  last  up  (3fr. 
Butledge)  when  he  said  that  the  Executive  only  was  implicated  in  the  resolutions;  heooa- 
ceived  that  the  District  Judge  of  South  CaroUna  was  implicated,  and  that  the  papers  of  lint 
court  were  necessary  to  examine  the  conduct  of  that  judge.  He  read  tlie  resolution,  aad 
contended  his  deduction  was  accurate.  Mr.  N.  said  he  wanted  to  know  whether  the  Distrkl 
Judge  of  South  Carolina  had  committed  this  man  for  trial ;  this  would  appear,  or  be  dispiovad, 
by  the  warrant 

Mr.  N.  said  he  could  not  believe  the  position  laid  down  by  a  gentleman  (Mr.  Dnm)  tkai 
it  was  utterly  impossible  that  Jonathan  Bobbins  should  have  been  a  citizen  of  tbe  UniMd 
States.    It  was  worthy  of  notice  that  the  notarial  certificate  whk:h  the  unfortunate  man  pio 
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dined  in  oonrt  wbs  datad  179$-— the  oppo«it6  authority  to  wit,  a  copy  of  the  hooks  of  the 
Bennione  appears  to  state  that  Thomas  Nash  was  transferred  tntliat  ship  io  179*2,  he,  there- 
bre,  wanted  lo  know  authoritatively,  whether  this  certificate  was  produced  to  the  court,  for 
fit  was  produced,  it  certainly  went  to  prove  that  the  copy  of  the  books  of  the  Hermione 
m  erroneous,  because  if  this  man  was  in  New  York  in  1795,  he  could  not  have  been  on 
nard  a  British  frigate  in  179Q,  and  have  continued  there  until  the  time  of  the  mutiny. 

That  the  President  of  tlte  United  States  was  not  to  l)e  considered  the  servant  of  that  House^ 
flwas  willing  to  admit,  but  he  thought  that  the  President  might  with  propriety  apply 
)  the  Judge  of  the  District  for  the  documents  of  the  court.  And  he  did  not  believe  that 
he  President  would  object  to  make  the  application.  However,  the  object,  he  presumed,  was 
}  procure  the  papers,  no  matter  from  whom  :  that  being  the  objt-ct,  he  hoped  that  the  mover 
f  the  reaolutfon  would  withdraw  it  in  order  to  accommodate  it  more  to  the  feelings  of  some 
■embers  in  the  House,  by  adopting  something  like  tlie  following: 

RMolved,  That  the  Speaker  of  the  House  of  Representatives  be  requested  to  procure  flrom 
kMderk  of  the  District  Gnirt  of  South  Carolina,  copies  imder  seal  of  the  proceedings  of  that 
oun,  together  with  the  evidence  produced  in  the  case  relative* to  die  requisition  for  Thoraai 
fufa,  alias  Jonathan  RobUns,  who  was  delivered  to  his  Britannic  Majesty's  Consul. 

Mr.  Davis  withdrew  bis  resolution,  and  Afr.  Nicholas  moved  the  substitute,  which  was 
nv  before  the  House. 

Mr.  Harper  moved  a  postponement  of  the  resolution  for  one  week. 

The  object  of  the  resolution  which  was  before  the  committee  of  the  whole  was  twofold,  a 
ftaife  on  the  President,  and  a  charge  on  the  District  Judge.  As  to  so  much  as  related  to  the 
Pkt^dent  of  the  Uniteil  States,  it  was  manifest  that  the  testimony  called  for  hy  this  resolution 
nald  have  no  effect  whatever  upon  him,  because  he  IcA  the  whole  to  the  Judge.  The  Pre- 
■dat  went  no  forther  than  to  declare  that  if  it  should  appt^ar,  that  the  acts  committed  by  this 
■u  came  within  the  purview  of  the  British  treaty,  the  man  ought  to  be  delivered  up  con* 
Imnbly  to  that  stipulation. 

Is  must  be  manifest  that  the  testimony  to  be  expected  from  South  Carolina  could  have  no 
ponUe  effect  on  the  part  relating  to  the  President,  and  therefore  the  House  could  proceed 
■iih  that  part  of  the  resolution ;  but  whether  the  Ju<lKe,  in  executing  the  duty  belonging  to 
Unit  acted  with  propriety  or  not,  might  be  more  clear  from  the  documents  of  that  court. 

When  the  Judge  entered  into  the  consideration  of  this  business,  what  questions  were  open 
0  hiro  i  The  principle  was,  whether  the  man  was  guilty  of  the  piracy  and  murder  charged 
0  hire  or  not ;  if  this  was  proved,  no  further  question  could  arise  us  to  the  propriety  df  deliver- 
og  him  up  conformably  to  the  requisition. 

The  consequence  of  these  papers  being  called  for,  ha<l  been  stated  to  be  much  delay ;  ic 
voald  operate  so.  Was  it  not  an  establi^shcd  principle,  Mr.  Harper  asked,  that  a  delay  of 
ostice  anio\mted  to  a  denial  of  justice  ?  If  you  suffer  this  charge  to  hang  over  the  head  of  your 
'resident  for  eight  months  for  no  purpose,  you  inflict  a  punishment  extremely  severe.  A 
"karge  is  here  exhibited  against  the  first  magistrate  of  the  Union  which  must  1x9  considered 
IS  the  commencement  of  an  impeachment,  for  if  gentlemen  have  any  propriety  of  conduct, 
hii  must  ofjerate  as  a  foundation  to  impeachment.  Thif*  is  to  keep  alive  the  idea  of  guilt,  to 
■Bg  up  suspicion  as  a  party  weapon  over  the  head  of  tho  Kxocutive  until  an  opjiortunity 
hall  offipr  to  make  use  of  it  on  a  great  approaching  occasion — this,  he  thought,  was  the  main 
tiiention  of  the  motion,  and  this  consequence  was  inevitable.  He  believed  the  motion  now 
«fore  the  House  to  be  the  same  in  principle  as  the  one  negatived  yesterday;  it  was  an  effort 
9  shrink  from  a  charge,  the  object  of  which  could  better  be  answered  by  delay  than  exami- 


Mr.  Nicholas  thought  with  the  gentleman  last  up,  that  if  the  only  inquiry  was  as  to  tho 
onduct  of  the  President;  or  if  the  inquiry  was  only  to  respect  the  judge,  the  papers  might 
«  dispense<l  with,  but  it  was  otherwise;  the  conduct  of  both  was  called  forth  to  view  by 
be  resolutions,  but  how  far  the  conduct  of  either  may  be  reprehensible,  depended  on  tho 
ntimony  which  might  be  made  to  appear  before  the  House.  It  was  impossible  to  say  what 
lie  President  had  done  until  the  documents  sliouM  be  soon.  If  gentlemen  refused  tho  in- 
,uiry  being  made  of  the  Court  of  ^uth  Carolina,  tFicy,  by  that  act,  mndo  the  President 
Aiwerable  for  every  part  of  the  facts,  M'hich  he  believed  they  would  not  pretend  to  do. 

He  really  believed  it  extremely  important  to  know  what  steps  had  been  taken  in  this  very 
erious  business,  to  know  whctliertliis  man  was  in  a  course  for  trial,  and  whether  the  Presi* 
lent  had  acted  in  this  hasty  and  premature  manner,  in  delivering  him  up,  which  was  stated. 

Mr.  N.  then  proceeded  to  prove  that  the  warmnt  was  important  to  be  seen,  Ix^cnuse  tho 
Dtent  for  which  the  apprehension  was  made,  it  was  explicitly  incumbent  on  the  Judge  to 
foori],  trigether  with  the  court  where  he  was  to  hv  tricil,  aj^reeably  to  tho  provisions  of  the 
udiciary  act,  and,  therefore,  this  information  could  be  obtained  by  recurring  to  that  record. 

A  gentleman  had  thought  the  infonnation  could  not  l)e  obtainbd  from  persons,  when  prolmbly 
bat  information  may  criminate.  But  were  the  House  to  decide  upon  information  short  of  truth 
wcause  the  re^^ult  may  lead  to  criminate?  That  is,  they  are  to  be  acquitted  without  matc« 
ials  whereupon  U>  acquit.    The  objection  of  gentlemen  on  account  of  the  time  it  would 
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take  to  procure  tlie  testimony,  which  they  suppose  would  be  so  late  that  the  case  coald  Ml 
be  acted  upon  during  the  present  session,  he  believed  not  accurate.     Mr.  Nicholas  declared 
that  it  was  far  from  his  desire  to  postpone  the  fjusiness;  he  wished  it  to  go  forward  witiMHl 
delay,  but  not  unless  ail  the  facts  were  before  the  House  which  were  necessary. 

The  House  were  told  by  a  gentleman  (Mr.  Marshall)  that  it  would  be  extremely  improfw 
to  indulge  a  few  gentlemen  in  their  objections.  Waa  the  gentleman  confident  thai  then 
would  bo  a  majority  of  his  opinion  ?  A  few,  it  must  be  remembered,  could  make  a  dedrioi, 
and  if  so,  the  result  of  the  opinion  of  those  few  might  guide  the  question.  Much  had  bsM 
said  about  the  introduction  of  the  motion  and  the  motives  ascribed  to  the  sopporten  of  ii^ 
as  though  it  was  a  planned  object  Mr.  Nicholas  denied  having  the  least  knowledge  of  il 
till  the  motion  was  made,  and,  with  respect  to  him,  it  could  not  be  thought  as  an  attempt  • 
carry  into  effect  the  motion  yesterday  made  for  postponement,  because  he  yesterday  toIbA 
against  that  motion,  and  by  no  means  would  agree  to  postpone,  but  for  an  object  which  bt 
now  thought  material :  when  the  object  was  to  obtain  important  information,  and  belieriflg^ 
as  he  did,  that  it  would  not  put  off  the  decision  beyond  the  power  of  the  present  se»OQ,ht 
should  consider  himself  justified  in  voting  for  the  motion. 

Mr.  Gallatin  could  not  help  observing  the  disposition  which  gentlemen  evinced  of  pbdng 
the  opinions  and  sensations  expressed  by  one  gentleman  to  the  account  of  others.  To  take  t  tfr 
view  of  the  resolutions,  what  did  they  amount  to?  Nothing  more  than  the  deductkxis  whkh 
one  man  had  drawn  from  the  message  sent  to  this  House  by  the  Executive;  these  dednctioD^ 
in  the  form  of  a  resolution,  he  had  submitted  to  the  consideration  of  the  committee  of  thf 
whole.  Now,  except  it  could  be  proved  that  that  gentleman  had  made  all  the  deduetknsrf 
and  acted  for  every  gentleman,  there  could  be  no  ground  for  saying  that  every  gentlcoH 
would  be  satisfied  without  the  evidence  which  might  be  collected  from  the  records  of  dM 
District  Court  of  South  Carolina.  Was  any  gentleman  in  the  House  bound  to  be  ffitidi^ 
with  the  gentleman  from  ffew  York,  that  all  the  facts  necessary  to  be  known  were  foraiihidi 
Was  every  gentleman  in  the  House  bound  to  confine  himself  solely  to  the  resolutions  bdbn 
the  House  ?  Certainly  not  It  could  not  be  denied  that  the  evidence  now  required  WM 
essential  to  a  full  investigation  of  the  conduct  of  the  Judge  who  was  the  prindped  agent  tf 
the  Executive  in  this  case. 

He  did  not  consider  the  question  to  be,  whether  the  resolutions  of  the  gentleman  fioa 
New  York  required  that  evidence  or  not  to  support  tliem ;  but  whether,  to  come  to  a  kflov* 
ledge  of  the  truth,  and  the  whole  truth,  relative  to  the  circumstances,  it  was  not  neceasuyl 
Although  Mr.  Gallatin  observed  he  could  not  at  present  perceive  how  far  it  was  likely  ihaa 
documents  might  assist  the  decision  of  the  House,  yet  he  thought  them  proper  to  come  betel 
the  House ;  it  was  very  probable  they  would  tend  either  to  criminate  more,  or  to  extemfllt 
and  perhaps  to  justify. 

With  respect  to. the  objections  on  the  ground  of  postponement,  Mr.  Gallatin  would  obsern, 
that  the  motion  of  the  gentleman  from  South  Carolina  proved  that  this  was  not  the  piops 
time  to  proceed  in  the  discussion:  the  motion  implied  that  gentleman's  acknowleilgroeot of 
it,  or  he  would  rather  have  at  once  rejected  the  motion  than  mo\'cd  its  postponemeot  fort 
week.     He  therefore  presumeil  that  gentleman  thoiigbt  additional  testimony  necessary. 

Mr.  Harper  had  said  that  neither  the  testimony  to  be  expected,  nor  the  postpooemcii 
could  have  any  possible  bearing  on  the  part  relating  to  the  President,  and  therefore  thtf 
ought  to  be  decided;  but  as  far  as  related  to  the  Judge,  evidence  might  be  necessary. 

Taking  this  to  be  tlie  mind  of  the  gentleman,  Mr.  Gallatin  said,  he  did  not  knowinwbtf 
manner  he  could  apply  his  argument  to  the  motion.    For  himself,  Mr.  G.  said,  he  wasie^f 
to  vote  on  the  resolutions  without  more  documents;  but  as  other  gentlemen  were  ooi,hi 
should  not  vote  without  them.     He  confessed  he  was  the  more  earnest  in  tliis,  because  fli 
the  very  threshold  of  the  business  a  gentleman  was  stopped  while  reading  a  papet  hi 
thought  useful  to  bring  forward.     Grentlemen  had  now  got  up  and  declared  theinselvM 
compelled  to  call  for  evidence  which  might  substantiate  a  fact  contained  in  that  paper,  which, 
though-  known  to  be  true,  was  not  stamped  with  that  legal  credit  that  was  necessary.   Lm 
gentlemen  then  come  forward  at  once  and  give  this  fact  its  legal  importaoce,  or  piove  iH 
non-existence. 

Another  fact  stated  was,  that  the  President  had  undertaken  to  discharge  tlie  man,  vkai 
the  Court  had  already  assumed  jurisdiction  of  the  case.  This  it  was  possible  to  pioveoi 
disprove  by  the  record  of  the  Court.  That  this  record,  agreeable  to  law,  was  to  oontaia  ikt 
name  of  the  court  before  which  tlie  case  was  triable,  and  process  upon  which  the  man  vai 
arrested,  he  quoted  the  judiciary  act  Lata  U.  S,  vol.  L,  p.  72,  73.  He  was,  howerer,  wal 
satisfied  from  the  letter  of  the  Judge  and  the  nature  of  the  case,  that  this  man  u*as  ooa 
raitted  for  trial  before  a  Court  of  the  United  States,  and  what  corroborated  the  opintai 
was  that  no  power  was  given  by  our  laws  to  hold  a  man  in  prison  on  any  other  groaad 
On  the  whole,  Mr.  G.  said,  as  one  fact  had  been,  and  others  might  be,  disputed,  if  fao 
duced,  it  would  perhaps  be  the  most  expeditious,  as  it  certainly  would  be  the  roost  satiiSha 
tory  metho<l  to  procure  every  fact  authentically  attested  before  the  proceeding  was  had. 

General  Lee  hoped  that  the  gentleman  from  South  Carolina  woold  withdraw  his 
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I  mention  Mine  reasons  which  would  induce  him  to  vote  differeutly  from  gentlemen 
m  he  nsoally  had  the  honour  to  vote. 

^ring  this  a  question  of  very  great  importance  not  only  to  the  American  people,  and 
xiiatioo  of  the  Houaef  but  also  the  highly  respectable  character  presiding  over  our 
at,  he  trusted  the  House  would,  in  its  whole  progress,  bo  led  by  principles  m)  fair 
d  as  not  to  leave  the  least  room  for  a  charge  of  derogation  from  its  own  dignity,  or 
Rtbject  it  was  discussing. 

lid  vote  for  the  motion  calling  for  the  papers ;  but  he  would  do  it  with  an  expec- 
t  it  would  not  postpone  the  discussion  of  the  business,  so  far  as  related  to  the 
'  the  President  of  the  United  States.  It  appeared  that  the  conduct  of  the  Presi- 
barged,  was  fully  before  the  House;  there  could  be  no  difficulty,  therefore,  to 
1  it ;  but  as  far  as  it  respecte<l  the  Judge,  Mr.  Lee  tru^ed  the  record  of  the  Court 
sent,  for  he  thought  it  but  fair  to  gratify  gentlemen  who  considered  there  was  any 
vidence  wanting. 

iew  of  gentlemen  was  to  postpone  the  whole  of  this  business,  until  a  return  from 
>lina,  he  would  ask  the  gentleman  from  New  York,  and  his  friends,  whether  they 
1  any  means  to  be  adopted  more  completely  to  effect  the  object  of  the  resolutions 
•tpooement? 

the  high  character,  said  Mr.  Lee,  to  whom  this  resolution  refers,  I  would  infl- 
er  have  the  disapprobation  of  this  House  to  the  full  extent  which  the  censure  goes, 
ve  the  subject  postponed  and  exposed  to  the  conclusions  and  surmises  of  the 
will  not  attribute  to  gentlemen  that  which  the  gentleman  from  South  Carolina 
■ed ;  I  cannot  tliink  the  member  from  New  York  wishes  to  suspend  the  decision 
use  until  that  liigh  character  shall  be  before  that  tribunal  which  is  to  estimate  his 
demerits,  fbi  knowing  that  no  baser  motive  can  be  cherished,  I  will  not  even 
of  him;  but  whatever  may  be  tlie  motive  which  may  induce  a  postponement,  it 
t  of  having  that  efiect    He  therefore  wit>hed  to  proceed  as  it  respected  the  Pre- 

Ht  acknowledged  his  very  high  sense  of  the  opinion  of  the  gentleman  last  up ; 
Id  DOt  agree  with  him  at  present:  he  did  not  think  it  would  consist  with  gene- 
to  delay  the  case  for  the  time  contemplated  by  the  resolution;  he  well  knew 
)  inquiry  was  not  made,  gentlemen  would  talk  aboat  liberality  and  about  motives, 
e  should  in  the  least  regard,  assured  tliat  his  conduct  would  be  guided  by  the 
les  of  legal  propriety  and  justice. 

soold  not  admit  that  much  propriety  marked  the  conduct  of  the  gentleman  from 
(Mr.  Nicholson);  that  gentleman  well  knew  that  the  Executive  ought  not  to  be 
o,  and  that  the  Speaker  of  the  House  was  the  true  medium  by  which  evidence 
ibtained  for  that  House,  but  as  the  argument  was  in  favour  of  a  complete  invest!- 
he  business,  Mr.  D.  could  not  help  calling  to  the  recollections  of  gentlemen  a  motion 
IS  negativeil)  to  put  tliis  previous  examination  in  the  hands  of  a  select  committee  : 
fthat  very  necessary  measure,  gentlemen  now  found  themselves  in  a  disagreeable 
or,  liaving  accuscxl  these  officers,  they  could  not  prosecute  their  accusation  as  they 
id  therefore  they  would  fain  make  further  inquiry. 

cted,  farther,  to  it  because  it  was  unnecessary;  he  did  not  believe  the  least  good 
1^  from  it.  But  it  was  extremely  unreasonable,  and  highly  unbecoming  the  dig- 
racter  of  grand  inquisitors  general,  because  there  was  no  proof  to  make  the  charge 
It  they  should  suspend  the  business  while  gentlemen  souglit  for  proof  which  they 
ive  known  when  the  resolutions  were  proposed,  which  they  ought  by  no  means  to 
{ht  upon  slight  grounds.  Did  the  gentleman  know  tliat  public  officers  professed 
;  and  that  the  preservation  of  that  reputation  was  essential  to  preserve  public  con- 
them  1  He  would  not  stretch  a  man  on  the  bed  of  torture,  for  time  unknown, 
iQBrched  for  proof  of  a  supposed  crime.  Sir,  said  Mr.  D.,  by  this  treatment  you 
'  public  officers  to  a  rock,  for  tliis  spirit  of  patriotism,  like  a  vulture,  to  prey  on 
a.  This  is  conduct  I  abhor,  and  therefore  cannot,  for  my  part,  indulge  it. 
'  have  brought  tlie  charge;  we  are  willing  to  meet  it — we  are  willing  to  give  full 
their  charge — we  are  not  disposed  to  vindicate  the  Executive,  or  any  other  public 
ioing  wrong — but  it  is  because  we  respect  honest  men  in  public  stations,  that  we 
"od  to  hear  what  the  tongue  of  accusation  can  produce;  we  are  unwilling  to  leave 
tted  to  calumny,  as  they  must  be  unheard  and  unjustified  except  it  be  by  clamour, 
tspkaon  must  inevitably  raise. 

nom  would  vote  for  the  resolution  proposed ;  he  thought  it  was  doubtful  whether 
mt  had  acted  with  propriety  or  not,  but  he  believed  if  there  had  been  any  inci- 
iropriety  of  conduct  it  never  was  done  with  an  evil  design,  or  with  a  view  to 
rith  any  other  department  of  tlie  government;  but  certainly  to  deny  this  evidence, 
'enl  gentlemen  stated  to  be  necessary  to  assist  them  in  making  up  their  minds, 
np  a  censure  on  the  conduct  of  those  officers  as  great  as  that  contained  in  the  reso- 
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He  thought  that  the  gentleman  from  New  York  had  a  right  to  bring  the  subject  to  the  riew  of 
the  House;  if  be  saw  any  proceeding  which  to  him  appeared  to  be  dangerous,  it  wu  hif 
duty  to  commence  an  investigation;  no  man  ought  to  flinch  from  what  be  thought  nght 
The  only  way  to  give  public  satisfaction,  in  a  matter  that  had  given  so  much  public  atte» 
tion,  was  to  give  all  the  evidence  which  could  be  procureil,  and  let  the  matter  be  inveittigaled 
to  the  bottom ;  and  most  assuredly  the  only  way  effectually  to  clear  the  characters  implicatedi 
if  they  were  innocent,  was  to  leave  no  doubt  as  to  the  desire  of  the  House  to  scrutinize  thai 
conduct.  But  certainly  the  very  great  reluctance  which  gentlemen  showed  to  procure  all  iht 
evidence,  and  af\er  all  their  denial  of  it,  must  leave  a  suspicion  much  bordering  oa  goilL 

Mr.  Beynrd  rose,  in  answer  to  Mr.  Gallatin  and  others,  and  observed  that  with  respect  to 
Nash  calling  himself  an  American  citizen  before  that  court,  an  object  which  it  was  detind 
to  prove  by  this  call  for  evidence,  they  were  asked  to  admit  the  fact. 

Mr.  B.  asked,  would  those  gentlemen  admit  that  Na&h  was  guilty  of  the  dreadful  manleii 
committed  on  board  the  British  frigate;  would  they  admit  that  he  falsely  made  the  ckiof 
However,  he  had  no  disposition  to  rest  on  that  point  Another  fact,  however,  which  it  vn 
required  to  admit  was  as  to  the  ji^risdiction  of  the  Court  of  the  United  States  upon  the  oinl 
Mr.  B.  denied  this,  and  repeated  the  former  arguments  in  proof  of  his  opinion.  He  insiMd 
that  the  whole  arrest  and  proceeding  were  had  at  the  instance  of  the  British  consul  and  a» 
ister,  in  proof  of  which  he  quoted  their  letters.  The  record,  he  said,  could  not  possibly  dir 
pensc  any  light  to  this  fact;  the  record  would  only  give  the  warrant  and  some  of  the  depth 
sitions  first  taken  before  the  judge;  but  as  to  the  court  being  designated  where  the  caoie  wm 
to  be  tried,  he  contended  that  it  was  not  usual  to  insert  it  on  the  warrant,  he  never  saw  ow 
so  drawn.  It  was  possible  that  Nash  was  committed  with  a  view  to  be  delivered  up  id  ikt 
British,  before  the  letter  was  received  by  the  judge  from  the  President,  and  it  was  very  Mp 
Eonablo  to  suppose  that  the  whole  previous  business  was  at  the  instigation  of  the  BriiiA 
agent ;  but  it  was  impossible  to  prove  that  jurisdiction  had  attached  before  the  letter  diite^ 
ing  the  delivery  to  bo  made  was  received. 

Mr.  Jones  said,  that  finding  himself,  from  the  vote  he  was  about  to  give,  implicated  iatkt 
charge  made  by  the  gentleman  from  Delaware  (Mr.  Bayard),  that  gentlemen  who  were  J* 
terday  ashamed  to  vote  for  the  proposition  to  discharge  the  committee  from  further  eon» 
deration  of  tlie  subject  in  general  and  express  terms,  because  it  would  imply  a  distiuit  of 
sufhcicnt  ground  to  support  the  principles  of  the  resolutions,  were  disposed  to  effect  te 
same  object  by  a  decision  which  would  in  fact  go  to  evading  the  question  during  dto 
present  session,  he  felt  himself  impelled  by  a  respect  for  his  own  conduct  to  explain  tti 
motives  which  would  govern  his  vote  on  the  present  question.  He  considered  the  cms 
which  had  been  celled  into  view  by  the  proposition  of  the  gentleman  from  New  Toik 
(Mr.  Livingston),  as*  one  that  involved  in  it  the  dearest  interests  and  deepest  concersi 
of  the  people  of  the  United  States.  The  gentleman  from  Delaware  (Mr.  B)  and  dw 
gentleman  from  Connecticut  (Mr.  Dana)  had  indulged  themselves  in  the  most  violent  » 
vectivcs  and  unnecessary  abuse,  against  the  unfortunate,  the  olMCure,  and  insii^ifi'tBt 
character,  now  dead,  who  was  the  subject  of  this  proposition;  on  this  topic  they  harffi- 
erciscd  nil  their  powers  of  passionate  declamation.  If  this  was  a  grateful  theme  fordis 
employment  of  their  talents,  he  did  not  envy  them  the  enjoyment  of  it  How  thtf 
kind  of  argument  could  apply  to  the  quc*stion  he  \c(i  to  the  House  to  determine. 

For    his  part  he  deemed  it  totally  immaterial  whether  the  man  was  as  they  had  ds* 
dared,  an  Irishman,  or  not;  whether  he  was  a  Turk,  a  Hottentot,  or  a  native  \v>m  .Kn» 
rican ;  if  he  claimed  to  be  an  American  citizen  and  produced  a  certificate  in  due  foriBi 
under  the  signature  of  a  proper   oflUcer,  of  his  citizenship,  and   tlint  claim  was  slistiK' 
by  the  judge,  or  declared  immaterial,  and  the  fact  not  inquired  into  of  his  being  a  cifr 
zen,  then  he  considered  the  safety  of  the  citizens  of  America  to  be  equally  put  in  )«<► 
pardy,  as  if  the  man  had  been  born  and  raised  in  Charleston,  in  the  circle  of  the  jn.lpe'i 
own  acquaintance.     If,  he  askcil,  a  dn«rger  aimed  at  my  breast  by  an  assassin  in  the  daik. 
should,  by  mistake  or  impetuosity  pierce  the  bosom  of  another,  would  not  the  discoreryof 
such  an  attempt  awaken  alarm  and  demand  a  precaution  for  my  future  safety?  Certainlf 
it  would.     So  in  this  case;  if  this  man  claimed  to  be  a  citizen  and  bore  about  him  tlie  Irfil 
voucher  of  that  claim,  and  if  he  was  told  in  the  presence  of  American  citizen^  "  it  is  of  as 
importance  whether  you  are  or  are  not  a  citizen,  that  is  a  point  of  do  concern  in  ibe  case," 
notwithstanding  it  may  aAerwards  be  found  ho  was  no  citizen,  yet  would  it  equally  in^olri 
the  safely  of  cycry  true  citizen  who  might  fall  into  similar  circumstances.     We  may  con- 
gratulate ourselves  that  it  has  not  fallen  on  a  fellow-citizen,  but  we  ought  still  to  improvt 
the  lesson  this  case  has  presented. 

Mr.  Jones  hopc<l  that  it  would  be  impmved,  and  that  at  least  legislative  provisions  would 
be  made  to  prevent  this  decision  from  opemtiiig  on  a  citizen,  if  such  a  case  should  ixrar  ia 
future;  this  man  was  a  citizen  to  all  intents  and  pur()oses.  so  far  as  respects  the  pr^Tedeat, 
if  he  claimed  that  right  and  produced  a  voucher  to  testify  it,  and  was  entitled  to  al!  the 
privileges  of  a  citi/en,  till  his  claim  and  certificate  had  bcH*n  formally  proved  to  be  fal^e. 

Mr.  J.  said,  to  ascertain  with  certainty  whether  tliis  claim  was  put  in,  and  how  it 
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mted,  it  cmainly  was  necessary  to  procure  authentic  copies  of  the  record  and  proceed  ings 
the  case  from  the  court,  and  every  ray  of  evidence  that  could  be  obtained ;  nothing  could 
more  eswential  in  deciding  on  the  conduct  of  the  judge  than  to  liave  an  authentic  aoooant 
the  proceedings.  Gentlemen  seemed  extremely  anxious  to  have  the  question  decided 
ly,  on  account  of  the  censure  hanging  over  the  Executive  by  continuing  the  business  on 
'■  able.  It  is  true,  Mr.  J.  said,  tlie  papers  now  called  for  were  rwt  necessary  to  determine ' 
that  part  of  the  resolution  which  charges  the  Executive  with  interfering  with  the  judi* 
7;  OQ  this  point  ix>  further  evidence  was  wanted ;  that  was  an  abstract  question,  and 
{ht  be  so  decided;  but  there  was  a  probability  that  the  evidence  to  be  obtained  from  the 
rt  in  Cliarleston,  might  be  material  as  to  another  cliargo  or  implication  of  tlie  President. 
it  should  by  any  means  be  proved,  that  the  President  was  informed  of,  or  knew  the  man 
I  ciainaed  to  be  a  citizen,  theu  he  was  surely  as  much  to  blame  in  not  making  the  dis- 
tioa,  as  the  judge ;  it  was  possible  this  might  appear  from  some  of  the  proceedings  or 
isra  belbre  the  court. 

vcncleraen  were  sensibly  affected  for  the  President's  feelings  in  this  case,  and  if  he  is 
aelessi,  this  tenderness  was  proper,  but  for  his  port  he  considered  the  case  of  the  j\idge 
squally  and  more  delicate  than  tlmt  of  ihe  President.  The  situation  of  a  judge  deter- 
mag  on  the  life  of  his  fellow  creature,  was,  he  thought,  the  most  important  and  resix>nsible 
f  mankind  could  impose  on  any  one;  Of  course  to  censure  a  judge  for  any  decision  that 
Id  B0ect  life,  was  a  severe  infliction,  and  in  doing  it  every  possible  proof  and  si^ht  ought 
be  had.  It  was  said  that  by  the  delay  which  this  vote  would  cause,  if  carried,  the  Presi- 
iC  won  Id  be  hung  up  in  odious  efiHgy  to  the  people  at  large.  Mr.  Jones  said  he  could  not 
Msdve  bow  a  disposition  of  the  House  to  receive  every  light,  and  go  into  as  ample  an 
Migation  as  possible,  would  have  that  effect ;  he  believed  a  contrary  conduct  would  be 
re  Kkely  lo  render  the  conduct  of  the  President  suspicious  and  censurable.  What  effect 
old  a  dry  voce  of  approbation  have  in  this  case  af\er  refusing  to  permit  testimony  to  be 
■glht  forward  which  was  thought  material.  It  would  seem  as  if  tlie  friends  of  the  exe- 
ive  were  afraid  to  let  the  matter  be  clearly  sif\ed,  and  wished  to  avoid  everything  that 
dd  throw  light  on  the  subject.  What  value  ought  to  be  put  on  applause  obtained  in  such 
ray?  He  believed  the  President  would  dis<lain  the  approbation  of  the  House  on  such 
wi  to  make  his  exculpation  grateful  to  himself  and  satisfactory  to  the  nation,  nothing 
(fat  to  be  suppressed,  everytliing  should  be  produced  that  related  to  the  subject. 
Fbe  gentleman  from  Connecticut,  Mr.  Dana,  who  is  always  so  tenderly  concerned  for  the 
meter  and  dignity  of  this  House,  and  so  fre<{uentiy  complains  of  other  gentlemen  com- 
King  that  dignity  and  respect  by  their  conduct  and  opinioudi,  has, on  all  occasions,  when  he 
laddreseed  Uie  House,  in  his  style  and  marmer,  manifested  the  most  unlimited  confidence 
the  taints  and  penetration  of  one  member  of  the  House  ;  but  what  kind  of  respect  he 
1  disix>vered  for  every  other  gentleman  in  it,  he  appealed  to  the  observations  of  gcntlc- 
41  generally  to  determine. 

Some  gentlemen  had  indulged  themselves  in  attributing  to  the  mover  and  friends  of  this 
ipobition,  unworthy  motives;  he  liad  on  many  occasions  observed  that  thoee  gentlemen 
Be  partial  to  that  kind  of  debate;  he  could  not  see  the  use  or  advantage  of  suoh  conduct ; 
thought  it  very  unbecoming  any  gentleman  in  this  Ixxly.  There  was,  however,  one  mo- 
e  which  these  gentlemen  had  not  attributed  to  hirn,  or  those  with  whom  he  usually  acted 
the  House;  they  could  not  insinuate  or  pretend  that  their  conduct  was  designed  to  throw 
mteJves  within  the  benign  beams  of  executive  patronage.  Mr.  Jones  said  he  would  not 
fhr  conform  to  a  practice  which  ho  condemned  as  to  designate  what  gentleman  would 
ir  an  insinuation  of  that  kind ;  it  was  not  ncK:cssary  tu  point  them  out.  He  could 
roeive  no  other  object  which  could  induce  gentlemen  to  declaim  so  frequently  and  ear- 
itly  on  those  unpleasant  to{ncs. 

Fhe  question  was  then  taken,  on  the  motion  of  Mr.  Harper,  to  postpone  the  consideratioR 
the  motion  of  Mr.  Nicholson  for  a  call  of  die  record  of  the  court  of  ^xjuth  Carolina,  for 
i  week,  and  negatived. 
Teas — 63.     Nays— 32. 

Fbe  question  then  recurred  on  the  adoption  of  the  resolutions  of  Mr.  Nicholson,  when  Mr. 
irsball  again  spoke  in  op]K>>iiion  to,  and  Messrs.  Nirhulas  and  Randolph  in  answer.  The 
1  for  the  question  being  very  loud,  it  was  taken  as  follows : 

rea»— Messrs.  Alston,  Baily,  Bii^hop,  R.  Bmwn,  Ca1>ell,  Christie,  Clay,  Condit,  Davis,  Daw- 
1,  Dent,  Eggleston,  Ebendorf,  Fowler,  Ga! latin,  Gnoilc,  Gregg,  Hanna,  Jackson,  Jones, 
Behen,  Lee,  Leib,  Lyon,  LiviuKSlon,  Muhlenburg,  New,  Nidiolas,  Nicholson,  Randolph, 
lilie,  J.  Smith,  S.  Smith,  Stanford,  Stone,  Sampler,  Taliafcro,  Tliompson,  A.  Tregg,  Van 
rttaiui,  Varnum,  R.  Williams— 44. 

Nays— Messrs.  Baer,  Bartlet,  Bayard,  Bird,  Brace,  J.  Brown,  Cliamplin,  Coiiper,  Craik, 
IDS,  F.  Davenpfvt,  Denni.<s  Dickson,  Edmon«l,  Evans,  A.  Foster,  D.  Foster,  Freeman,  Glen, 
Goodrich,  £.  Goodrich,  Gor<lon,  Gray,  Gre:< world,  Grove,  Harper,  Huderson,  Hill,  Hugher, 
Lee,  Lyman,  Linn,  Marshall,  Nott,  Otis,  Page,  Parker,  Pinckney,  Powell,  Reed,  Rutledge, 
wall.  Sheaf,  Shepherd,  Thatcher,  J.  C.  Thomas,  R. Thomas,  Wadsworth,  Wain,  L.  William^ 
sods — SL 
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The  Honse  having  resolved  itself  into  committee,  Mr.  Edmond  in  the  chair,  od 
Intion  proposed  by  Mr.  Livingston  and  M.  Bajrard — the  resolution  of  Mr.  Livings 
first  in  order. 

Mr.  Edmond  said  he  almost  ceased  to  wonder  at  anything  done  on  that  floor.  1 
'  tentions  of  gentlemen  were  to  lay  the  foundation  of  another  inquiry,  which  should 
past  conduct  of  the  President  to  view,  perhaps  this  motion  might  then  be  proper ;  b 
for  papers  relative  to  another  transaction  and  not  included  in  the  original  resotot 
unaccountable,,  except  it  was  to  lay  the  foundation  of  an  impeachment  of  the  Presk 
if  ever  that  was  the  view,  the  House  ought  first  to  get  rid  of  these  troublesome  n 
He  knew  it  wal^  very  easy  for  gentlemen  to  get  up  and  call  for  this  and  that  tescin 
if  they  did  not  receive  it  to  make  a  handle  of  the  refusal  by  saying  that  the  evid 
precluded ;  but,  Mr.  Edmond  said,  such  excuses  would  not  in  the  least  affect  hit  v< 

Suppose  the  papers  in  question  were  obtained,  he  could  perceive  no  possible  ■] 
they  would  have  to  the  present  case ;  for  if  the  President  was  wrong  in  what  be 
cerning  Johnson  (or  Brigstock),  that  would  not  prove  him  wrong  or  right  in  hii 
respecting  Nash.  The  facts  respecting  Bobbins  (or  Nash),  wece  only  now  b 
House  in  the  resolutions,  and  no  other  case  ought  to  be  brought  to  confound  it  Sa| 
was  admitted,  if  th«-4;entleman  should  still  find  himself  deficient  in  his  testimony  t 
the  resolutions,  he  miflht  want  the  House  to  send  for  more  testimony,  from  some  oi 
This  kind  of  condiiol^fnust  take  up  unnecessary  time  where  a  decision  was  veiy  i 
to  be  come  ta     He  luiped  the  motion  would  be  negatived. 

Mr.  Macon  confesself  ~he  was  astonished  at  tlie  con<luct  he  had  seen  exemplifii 
House ;  it  appeared  to  him  that  gentlemen  were  making  every  possible  excuse  K 
that   information   coming  before  the  House  which  the  friends  of  the  resolution 
wanted.  < 

If,  Mr.  M.  said,  he  was  desiroits  of  injiuring  the  reputation  of  the  President,  (aa 
declared  he  was  not,)  he  should  think  himself  facilitating  that  desire  by  throwing  eve 
rassment  in  the  way,  and  refusing  every  sort  of  information  on  the  subject ;  this  condi 
effectually  tell  the  public  that  the  truth  dare  not  be  seen ;  that  the  fiicts  are  too  bad  K 
He  could  not  think  it  was  any  great  mark  of  friendship  to  the  President  to  give  rif 
conjectures  as  the  people  must  and  would  form  by  the  door  tn  investigation  ioM 
duct,  being  stopped.  In  his  opinion,  Mr.  M.  said,  this  seclusion  of  the  facts  went  to  f 
the  opinion  of  the  President,  or  his  conduct  in  the  New  Jersey  case,  was  right,  and 
them  would  amount  to  an  evidence  that  the  latter  was  wrong  with  respect  to  Na 
was  otherwise,  the  papers  asked  for  would  speak  for  them.«»elve3 ;  it  certainly  woo 
very  {suspicious  nppoarance  to  refuse  tlie  papers  which  were  declared  by  several  | 
to  be  important  to  their  forming  a  decision. 

Mr.  M.  wished  to  have  got  rid  of  tliis  business  altogether,  but  as  it  must  be  exai 
wished  it  to  \)e  done  with  all  the  evidence  possiible.  If  there  were  gentlemen  wlio ' 
mies  to  the  President,  he  (leclare<l  he  was  notone;  he  desired  to  do  him  justice, 
thou{{ht  could  not  be  done  by  hiding  any  part  of  his  comluct  which  was  open  to  i 
If  the  President  had  changed  his  opinion,  give  him  an  opportunity  to  show  that  he 
right.  If  the  papers  shouUl  prove  to  be  of  no  use  in  the  present  investigation,  he  coi 
harm  that  could  accrue  from  them. 

Mr.  Shepherd  hoped  the  rci-ol ut ion  no vor  would  \y*  permitted  to  goon  t)ie  joumt 
House,  l)ecause  it  must  lead  to  inquiry.  The  object  he  UMieved  only  to  be  delay.  H 
when  the  resolution  was  tirst  admitted,  in  having  anything  to  do  with  flie  busine*s,t 
committed  a  very  great  error,  imi  lx?cause  the  House  had  ci^mmiited  one  blunder, 
any  reason  they  should  20  on  blunderinj^  ?  He  hoped  the  House  would  get  ri 
busineJiS  with  all  |>ossible  exfJedition. 

Mr.  Livin^<:ton  said,  if  he  were  really  n  personal  enemy  to  the  President,  1 
rejoice  at  such  a  motion  as  this  being  (ipi)Ose<l;  he  thought  it  a  very  inconsi«t«»nl  p 
conduct  of  those  gentlemen  who  calle<l  themselves  exclusive  friends  of  the  Presid 
gentlemen  who  boasted  of  giving  up  their  personal  cjise  in  the  senice  of  their < 
contradistinction  to  those  gentlemen  of  op|)Otfite  jwlitical  opinions,  with  whom  they 
to  1)0  seen  in  their  patriotic  labotirs.  His  bitterest  enemies  would  not  wish  to  plact 
more  undignified  situation.  What  inference  can  be  dmwn  by  the  p»*ople  of  t 
States,  but  that  there  is  something  rotten  in  the  business,  and  that  will  bear  ti'o  hi 
conduct  of  the  President  to  be  made  appear;  that  he  had  done  in  the  rii-sc  tif  Xi! 
consideration  very  differently  from  what  he  did  in  the  case  of  Brig*tt>rk,  after  m 
sideration  ?  It  had  appeared,  in  the  course  of  this  business,  Mr.  L.  sai*!,  that  sot 
men  in  the  House  had  been  in  the  habit  of  correspondence  with  the  Depurtmej 
on  the  cast'  of  Robbins;  might  it  not  Imj  inferreil  from  their  subsequent  conduc 
had  discovered  something  which  they  did  not  choose  to  li.ave  exiHJSctl?  Wlictht 
a  fair  inference  or  not,  it  would  certamly  be  made. 

The  wretched  argument  with  which  this  opposition  was  supported,  Mr.  L 
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CMC  extraordinaryf  and  would  be  quite  bo,  could  it  be  supported  on  better  grounds.  The 
oction  of  the  ca^es  when  no  perceptible  distinction  exists — the  time  that  it  would  waste, 
D  a  lew  hours  could  procure  all  that  was  asked,  and  above  all  tlie  miserable  excuse  of 
lie  to  the  clerks  in  tiie  Secretary's  office,  were  too  futile  for  gentlemen  to  suppose  they 
I  palm  them  upon  the  public.  But  miserable  as  they  are,  it  is  a  convincing  proof  that 
mer  are  to  be  found,  and  these  are  tlteir  last  resort. 

)  mppose  that  no  correspondence  took  place  would  be  an  absurdity,  and  equally  so 
J  it  be,  to  harbour  the  opinion  which  gentlemen  had  desired  to  establish,  that  it  could 
r  no  light  upon  the  present  subject  if  it  did  appear.  Gentlemen  had  actually  presumed 
r  that  these  cases  were 'not  the  same;  but  what  gentleman  had  pretended  to  draw  a 
•  of  distinction  ?  It  was  impossible,  and  nothing  was  wanted  to  prove  this  fact  but  a 
examination  of  the  two  cases.  If  they  arc  the  same,  said  Mr.  L.,  'tis  impossible  to 
Me  the  conduct  of  the  Executive  in  respect  to  this  one  was  right;  and  the  proceedings  of 
ouit  thereupon  will  not  be  laid  down  as  a  rule  for  future  proceedings.  The  opinion  of 
resident  in  the  Jersey  case  was  no  doubt  given  upon  a  due  deliberation,  and  in  a  future 
■o  precisely  the  same,  his  conduct  ought  to  have  been  the  same,  or  not  being  so,  the 
e  ought  to  be  informed  why  it  differed.  The  result  could  bo  obtained ;  if  it  should 
)  fiivourable  to  the  character  of  tlie  President,  Mr.  L.  declared,  he  should  be  as  willing 
mil  it  as  those  who  called  themselves  his  exclusive  friends. 

r.  Har|>er  said,  when  the  gentleman  from  New  York  undertook  to  direct  others  in  their 
be  should  be  careful  to  give  reasons  which  must  convince  their  minds;  fur  his  port,  Mr. 
id,  be  never  chose  to  accept  of  advice  from  his  enemy, but  if  he  ooul<l  get  instruction  from 
tors,  and  if  by  viewing  his  mistaken  measures  he  could  improve  himself,  he  was  always 
ig  to  do  it;  if  he  took  a<lvice  from  any  mon  he  must  know  that  his  motives  are  good 
ring  it:  if  in  the  present  instance,  ho  could  believe  the  design  of  the  gentleman  was  to 
Tfe  tlic  President  of  the  Unite<l  States  from  obloquy;  if  he  had  not  discovereil  the 
dipped  in  gall,''  he  should  be  more  inclined  to  listen  to  his  advice.  He  was  not  afraid 
the  people  of  the  United  States  were  so  stupid  as  to  mistake  the  true  light  in  which 
ought  to  view  the  subject. 

as  it  a  common  practice,  Mr.  II.  a^>kcd,  to  exhibit  vast  charges  and  then  to  go  and  look 
iitimony  ?  Why,  did  not  the  gentleman  and  his  counsel,  whoever  they  might  be,  know 
the  testimony  from  South  Carolina,  and  the  testimony  from  New  Jersey,  or  any  other, 
d  be  neceawry  to  support  the  charge  ?  They  had  plenty  of  time  since  the  business 
first  agitated.  Had  not  this  business  been  talkeil  of  for  eight  months  past,  and  paste- 
1  figures  of  Jonathan  Robbins  been  exhibited  at  every  election  ground  in  the  United 
s?  The  most  ordinary  rules  of  courts  of  ju!»tice  in  the  United  States  forbade  testimony 
admitted  at  such  a  period  of  the  i)roccc(liiigj*.  If  any  public  accusier  in  the  United 
s  wa-  to  ounduet  himself  in  that  way,  he  would  get  severely  rappeil  over  ihc  knuckles, 
€  thruAvn  over  the  bar.  The  matter  has  proceeded  too  far  for  its  admi^uion. 
t,  xx'nl  Mr.  H.,  what  can  be  ilic  use  uf  this  testimony?  Gentlemen  «iy  that  the  Exe- 
e  ha<*  decided  on  one  case  in  ditferent  wny:^,  and  that  on  th<*  present  octnsion  he  must 
ron;:.  One  ;;cntlcman  s-iid,  the  claim  of  citizenship  was  important;  but  this  is  a  wrong 
The  claim  of  citizenship  which  was  built  on  falsehoo<l,  was  not  made  until  after  the 
dent  had  acted  on  the  case,  and  consequently  it  must  Ix?  out  of  the  question.  It  is 
ely  (K.<*il>le  that  any  requisition  was  ever  maile  l»y  any  Briti^h  ajietit  in  ilie  case  in  New 
y.  Can  it  l)c  supposed  that  the  PrcsMeiit  would  Ix;  liuilty  of  such  u  lxjyi!>h  trick,  of 
verszUility  of  conduct  in  his  dealings  with  a  foreign  nation,  as  in  u  few  mouths  to  put  a 
cm  construction  iqwn  one  and  the  same  action  ?  No,  the  8uppo>iiiun  is  absolutely  im- 
ble,  and  gentlemen  well  knew  it. 

le  New  JcTdcy  case,  Mr.  H.  *aid,  was  an  entirely  dilfcrent  one ;  the  men  were  indicted  by 
ircuit  Court;  they  were  not  claimed  tf)  he^iiven  up  to  the  British;  they  were  indicted  for 
feucf'  f:fj;rriizable  in  that  court;  hills  were  found  aiiain>i  them;  two  of  diem  were  tried 
icquittiMl,  the  other  the  P^e^ident  or«ieri»d  a  nollf  profcf^ii  to  Ik.*  eutercl  upon.  Why  were 
len  acqiiitii.-d  ?  Was  it  ihrou::h  a  dfliN.-i  of  tc>tiiii<iiiy  i  No,  sir,  said  Mr.  li.,  but  through  a 
I  in  the  jurisdifrtion.  The  jury  well  knew,l>eiiii:  ju'l^es  of  law  as  well  as  of  facts,  that 
ourt  liacl  no  jurisdiction,  and  therefore*  they  made  a  return  of  not  guilty.  Inasmuch  as 
was  no  demand  made  from  Great  Britain,  the  men  were  discharged. 
'.  H.  said,  he  wa.s  opi)osed  to  this  motion  on  account  of  thp  jiriniMplc  contained  in  it; 
3  very  wro^ig  to  first  exhihit  a  charge  and  then  go  to  hunt  for  le^lilnony.  It  was  like 
ing  a  man  on  a  j;ibbet,  and  then  sj.'ckitig  for  his  jiuilt.  This  i)rinri[)le  had  been  presented 
i  Hou^c  in  various  shapes,  hut  in  every  one  he  thon;:ht  very  pn>p«Tly  rejtrcted,  as  hcliad 
lubt  this  would  be.  If  this  were  to  he  acceded  to,  the  next  thiuj:  wouM  ho  to  search 
pi^ce  of  evidence  in  Georifia  or  in  Maine,  or  anything  that  would  pmcure  the  object— 
■,  and  its  induenee  on  a  certain  (Kjeasion  (eli*ction). 

ire  was  a  criminal  charge,  dressed  ni»  an«l  blazoned  out  widi  all  the  false  colours  which 
!lche<l  irnni^ination  could  invent,  but  which  was  manifestly  and  totally  unfounded,  and 
vy  to  facts;  it  therefore  appeared  to  him  necessary,  Mr.  II.  suid,  to  come  to  a  decision 
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ipeedily  and  strip  the  charge  of  its  gloss,  in  order  that  its  true  deibnnity  might  appeATr 
all  the  world  would  see  that  the  intention  to  accuse  was  baffled  bjr  an  exposure  of  the  tnii^ 
and  the  character  accused  justified  from  guilt. 

Mr.  S.  Smith  said,  the  gentleman  last  up  had  given  the  most  powerful  reason  wLj  then 
papers  were  necessary  that  could  possibly  be  imagined.  He  said,  in  strong  language,  that  m 
requisitions  had  ever  been  made  in  the  New  Jersey  case  to  deliver  up  the  men  to  the  BriiiiL 
If  this  was  a  fact,  most  assuredly  the  case  would  not  apply  ^  but  the  only  way  to  e»tiaiiii 
that  fact  was  to  obtain  a  view  of  the  papers,  or  know  from  authority  that  tliere  were  dobs. 
Mr.  S.  said  he  could  not  draw  that  conclusion;  he  believed  that  a  requisition  had  been  made; 
that  it  was  precisely  the  same  as  the  South  Carolina  case,  and  that  the  papers  relating  to  it 
would  be  completely  in  point,  to  which  tlie  House  ought  to  have  access,  and  not  to  go  ID 
British  statutes  and  law  books  when  tlie  country  produced  a  precedent. 

The  gentlemen  last  up  had  said  that  the  jury,  being  judges  of  law  and  &cts,  determinsd 
that  there  was  no  jurisdiction.  How  that  was  he  could  not  say.  The  verdict  was  not  gnikjr, 
which  most  likely  was  a  yerdict  upon  facts.  Suppose  it  should  tum  out  by  the  docunma 
that  requisition  was  made  for  these  men,  and  it  should  prove  tliat  two  of  them  were  Kb»> 
rated  for  want  of  sufficient  proof.  Suppose  it  should  tum  out  that  this  very  lieutenant  Foi^ 
shaw  was  sworn  to  have  been  killed  by  Brigstnck,  and  yet  now  Nash  is  diaiged  with  htf^ 
ing  killed  Foreshaw.  Suppose  it  would  turn  out  tliat  Brigsiock  wasnn  American  citizen.aDd 
being  such,  was  libemted  from  further  prosecution,  because  the  President  might  have  thcufht 
that  an  American  citizen,  impressed  on  board  a  Britisli  ship  of  war,  was  justifiable  in  gettisf 
his  liberty.  These  things  might  appear.  The  same  claim  of  citizenship  was  now  made, 
and  in  his  opinion  a  jury  trial  ought  to  have  been  had,  in  order  to  ascertain  facts  so  maierid 
to  a  man's  personal  interest 

Mr.  Harper  explained,  that  he  said  the  documents  did  not  discover  any  requisition  fatnnf 
been  made  in  the  Jersey  case.  And  further,  instead  of  positively  saying  the  juiy  hadt> 
quitted  for  want  of  jurisdiction,  he  said  it  was  presumed  so. 

Mr.  Smilie  said  there  was  another  fact  stated  by  the  gentleman  which  was  inonrrscL  Ht 
said  the  figure  of  J.  R.  was  hun^  up  at  every  elecnion  ground.  This  was  not  truth;  Tor  Ml 
S.  said  he  was  atone  election  where  it  was  not  hung  up.  [Several  other  gentlemen  alsodfr 
dared  that  they  saw  no  such  thing  at  their  respective  districts,  but  they  heard  of  it  in  mm 
few  places]  One  extraordinary  feature,  Mr.  Smilie  observed,  was  easily  perceived  throu^ 
out  the  whole  of  this  attempt  to  investigate  facts.  It  appeared  that  gentlemen  were  drt» 
mined  to  exculpate  the  President  at  all  events.  He  was  not  ready  to  do  so;  nor  wuhi 
ready  to  accuse  him ;  he  only  wished  to  do  what  was  right  and  lawful;  for  which  purpoit 
he  wished  every  document  that  could  assist  him.  It  was  strange  that,  while  there  wot 
papers  which,  it  was  said,  would  make  the  whole  of  the  Executive  conduct  appear  frpcrf 
blnme,  the  friends  of  t!ie  Executive  should  repress  them.  How  could  uentlcmen  mj 
they  had  not  withheld  important  testimony,  when  all  the  world  must  perwive  that  iacti 
were  yet  hidden  that  would  throw  a  light  on  the  case. 

Mr.  H.  Lee  said  ho  had  hitherto  voted  with  gentlemen  who  asked  for  ]mpeni.  Ho  dirl  it 
because  they  themselves  said  they  wanted  such  papers  to  guide  their  decision.  He  uti 
unwilling  that  they  should  have  any  excuse.  .Supposing  that  other  information  might  pof 
sibly  be  procurc<l,  and  anxious  to  obtain  it,  he  wrote  to  the  Serretary  of  Stait*.  but  received 
for  answer,  there  was  none.  Mr.  L.  said  he  did  it  in  order,  if  there  had  bet^n  any  popen^ 
to  have  moved  that  thoy  might  be  i)rodiiced.  He  should  have  voted  on  the  present  question 
in  the  same  w^ay,  but  from  wliat  he  had  perceived  he  found  that  any  attempts  to  jn^tiff 
those  gentlemen  were  in  vain,  and  th:it  to  encourage  it  wouhl  be  wasting  «lay  after  diy, 
without  any  hope  of  settling  tlie  main  inquiry  beforo  the  next  session  of  Congress. 

Besides,  Mr.  Lee  said,  the  session  was  far  spent,  and  not  one  public  act  was  yet  psiHed. 
And  should  so  many  days  be  spent  on  a  matter  of  so  little  consequence,  as  considering;  dis 
case  of  an  individual  who  had  trausspressetl  the  law  and  very  properly  suffered  for  hii 
crimes?  He  hoperl  not.  From  this  moment  he  was  determined  to  stop, by  his  vote,erefy 
attempt  to  delay  a  final  decision. 

Mr.  Lee  contended  that  the  President  had  a  right  to  change  his  proceeding  according  0 
his  opinion,  if  he  should  lx>  convinced  of  the  propriety  of  it.  It  was  a  privilege  ewry  p«J^ 
lie  character  enjoyed,  even  if  it  should  appear  that  they  hn«l  changed  his  condutX  Ht 
would  not  vote  for  a  postponement,  which  he  must  do  were  he  to  vote  for  the  mrxion. 

Mr.  Nicholas  thought  there  was  a  very  great  possibility  tliat  a  requisition  was  made  in  di» 
New  Jersey  case:  the  gentleman  from  South  Carolina  (Mr.  Harper)  sai4l  there  was  none; 
but  how  did  he  know  ii?  Did  the  gentleman  believe  that  the  British  niini£>try  wen^  notai 
desirous  to  have  these  men  delivered  as  they  were  of  the  other?  To  sup{iose  that  tliey  acted 
understandinply:  to  suppose  they  were  desirous  of  pursuing  one  steatly  object  unremittingly, 
as  they  always  had  done,  would  warrant  a  strong  presumption  thnt  they  did  demand  tboia 
men.  It  was  impossible  but  the  papers  in  question  must  either  add  or  diminish  the  coo- 
struction  put  upon  this  case,  and  solve  some  important  queries. 

Mr.  Dana  thought  the  conduct  of  the  President  was  consistent,  oonstitiuional  and  proper. 
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r  it  waf  oat  of  the  power  of  any  gentleman  to  prove  the  contrary.  One  great  reasoa 
unking  this,  was  the  manner  this  charge  had  been  conducted  from  its  first  appear- 
lich  was  ooDtrary  to  all  legal  knowledge  and  constitutional  principles;  he  desired 
leaian  to  produce  a  precedent  in  any  public  body  except  it  was  in  the  proceedings 
volutionary  government  of  France.  The  manner  of  conducting  the  business  being 
noQg,  Mr.  D.  said  he  did  not  expect  to  receive  the  least  convicticm  from  anything 
d  be  broi^t  fbrwar(),  or  any  arguments  which  would  be  used. 
men  bad  said  it  would  awaken  dreadful  susjncions  if  the  motion  was  negatived. 

9  the  House  to  be  deterred  from  their  duty  at  the  apparition  of  a  demagogue?  No, 
1  not,  because  he  well  knew  that  men  of  understanding  would  well  approve  their 
lod  if  weak  and  silly  men  disapproved  he  was  willing  to  bear  it  from  them. 
lemen  would  look  to.  the  record  they  would  find  that  tlie  cases  were  difierent; 
I  'were  charged  under  the  statute  of  the  United  States,  the  other  was  not.  The  pro- 
eing  different,  the  case  could  not  illuminate.  As  well  might  gentlemen  ask  for  the 
the  State  triaJs  in  order  to  discover  the  law  on  impeachments.  Mr.  Grallatin  con- 
at  if  investigation  was  the  object  of  the  House,  they  ought  to  grant  the  resolution; 
it  iJiras  admitted  or  not,  it  would  be  imposrfible  to  destroy  one  flujt — that  the  Court 
.  jurisdictioB  on  that  case,  which  was  exactly  similar  to  this,  and  that  also  tlie  Court 
&unolina  did  assume  jurisdiction — whether  the  demand  was  miule  in  the  Jersey 
It,  it  was  clear  that  it  was  made  in  the  case  of  Nash,  and  that  it  was  complied  with, 
imn  by  the  advice  of  the  President,  was  taken  out  of  the  hands  of  the  judiciary. 
mow  how  exactly  the  circumstances  of  the  Jersey  case  corresponded  to  the  latter, 
s  were  certainly  desirable.  This  was  a  case  in  point  much  better  tlian  all  which 
eh  anthorities  could  produce,  and  there  being  a  different  decision,  it  certainly  ought 
wn  why  that  difference  did  occur.  The  gentleman  from  South  Carolina  had  stated 
mid  that  no  jurisdiction  was  admitted  by  the  jury,  and  therefore  the  men  were 
;  end  that  no  requisitions  were  made.  To  be  sure,  he  afterwards  said  it  was  all 
in  supposition;  now  whether  these  were  or  were  not  facts,  the  papers  could  tell, 
ingall  the  circumstances  of  that  case  a  decision  could  be  formed  with  more  accuracy 
other  case. 

ivis  said  he  was  desirous  of  avoiding  this  very  disagreeable  subject,  but  as  a  major* 
5  House  thought  differently,  and  they  determining  he  should  give  a  vote,  however 

10  his  will,  he  certainly  wi;!hed  to  meet  it  with  all  the  information  in  the  power  of 
le.  The  gentleman  from  New  York  had  brought  forward  certain  resolutions  which 
efended;  the  gentleman  from  South  Carolina  said  they  were  blazoning  with  false- 
vw  which  of  these  two  gentlemen,  Mr.  Davis  asked,  was  he  to  believe  ?  How  could 
an  opinion  without  the  facts  being  produced?  He  wished  not  to  be  forced  to  form 
bare  conjectures ;  he  wished  to  have  tlie  truth  before  him.  Certainly  if  ho  was 
JEicts,  he  must  suppose  there  was  some  great  reason  against  the  disclosure.  He  asked 
m  to  recollect  in  what  a  situation  they  placed  the  executive,  exposed  to  such  ccn- 
«et  everything  appear  that  will  do  honour  to  the  character  of  that  gentleman,  but  to 
ich  crippled  testimony  never  would  acquit  the  President  in  the  view  of  the  Ame- 
)ple,  if  that  House  should  be  satisfied  that  his  conduct  was  honourable. 

oestion  was  then  taken  by  Yeas  and  Nays. 

46.     Nays,  46. 

peaker  decided  in  the  negative. 

Thinday,  March  4/A. 
allatin  presented  to  the  House  the  following  resolution : 

red,  That  the  President  of  the  United  States  be  requested  to  cause  to  be  laid  before 
ise,  copies  of  any  requisition,  or  any  application  that  may  have  been  made  by  the 
ifimster,  or  any  agent  of  his  Britannic  Majesty,  for  or  concerning  the  delivery  up  of 
igstock,  otherwise  John  Johnson,  of  John  Evans,  otherwise  Michael  Campbel,  and 
ines  Williams,  otherwise  Johannes  Williamson,  or  either  of  them  who  were  tried 
ireuit  Court  of  the  United  States,  in  the  New  Jersey  District,  on  a  charge  of  piracy, 
ed  on  board  the  British  frigate  Hermione ;  and  also  copies  of  any  communication  in 
rotive  department,  or  any  other  of  the  departments  relative  thereto. 
'icbolas,  yesterday,  just  before  the  rising  of  the  House,  mentioned  the  necessity  of 
liry,  but  the  House  adjourned  before  a  motion  was  made  to  that  efiect.  Some  con> 
n  occurred  as  to  the  disposal  of  this  motion. 

layard  hoped  the  resolution  would  follow  the  usual  course,  and  lay  on  the  table  for 
If  the  idea  was  to  connect  the  case  with  that  of  Nash,  or  to  bring  more  evidence  to 
ent  case,  he  thought  it  must  fail  of  its  object  It  was  impossible,  he  said,  that  the 
on  tliat  case  could  be  the  least  guide  to  the  House  in  tlie  present,  as  it  was  a  very 
trial,  and  therefore,  he  hoped  it  would  lie. 

«ivingston  hoped  the  resolution  would  not  lie  on  the  table  till  another  day,  and  for  this 
■son— what  were  wo  to  do  in  the  meantime  ?    He  believed  it  perfectly  connected 


442  bobbins'  case. — EXTBADinoir  of  vugitiw. 

with  the  business  that  now  occupied  the  House,  and  therefore,  if  it  was' the  deiire  of  Qig 
House  to  proceed,  that  they  had  better  dispose  of  this  resolution  immediateljr. 

But  tlie  gentleman  from  Delaware  had  intimated  that  it  could  bring  no  new  evidence  n> 
specting  the  case  now  before  the  House,  because  it  was  a  case  quite  distinct  from  it  Tobi 
sure  Mr.  Livingston  said  it  would  operate  for  tlie  benefit  of  the  gentleman's  argument,  if  hi 
could  make  the  House  believe  so.  But,  Mr.  L.  thought,  they  were  clearly  the  same,  ezoepc 
it  was  in  men,  in  place  of  trial,  and  in  judges  who  tried  them.  Both  were  for  preciMlf  the 
same  act,  and  committed  at  the  same  time.  It  would  be  remarked  in  the  warrant  that  il 
appeared,  theise  men  were  committed  under  the  treaty  with  Great  Britain,  and  thereibre  it 
was  more  than  probable  that  it  was  in  consequence  of  application  fVom  some  British  igeai, 
to  the  Executive,  that  they  were  apprehended.  How  could  the  gentleman  say  it  coold  givi 
no  new  light?  Was  it  possible  that  the  conduct  of  the  Executive  in  the  case  of  Brigiiock, 
and  others,  in  New  Jersey,  could  alibrd  no  new  light  to  tlie  condoct  of  the  same  Executivi 
in  the  very  same  case  on  the  trial  of  Thomas  Nash  ?  .  Mr.  L.  said,  he  knew  nothing  of  wte 
passed  between  the  executive  and  others,  but  suppose,  it  should  appeftr,  if  the  Hou«e  obaii 
possession  of  the  communication,  that  application  had  been  made  before  the  triol  by  not 
British  agent  for  the  delivery  up  of  all  or  either  of  these  men,  and  the  answer  of  the  ?n^ 
dent  had  been  that  it  wa9  a  judicial  point,  and  therefore  he  did  not  choose  to  meddle  w'A 
it?  Certainly  th^  gentleman  would  not  say  that  this  case,  had  nothing  to  do  with  the  pn* 
sent,  in  which  such  an  extraordinary  change  of  conduct  had  been  evinced.  If  this  reaok 
could  arise,  (w^iich  it  was  impossible  to  deny,)  gentlemen  ought  to  yield  to  the  wishes  of 
others.  The  plea  could  not  now  be  that  they  would  have  to  send  to  South  Carolina  fcr 
what  was  asked ;' because  this  information  might  be  procured  in  a  few  hours,  and  ceitaiolf 
to  obtain  what  was  deemed  so  important,  a  small  delay  might  well  be  borne. 

A  gentleman  had  said  it  ought  to  have  been  brought  forward  at  an  earlier  period.  How 
was  this  possible  ?  Mr.  Livingston  said,  that  he  did  not  receive  the  record  of  the  New 
Jersey  case,  till  just  before  the  House  met  yesterday;  he  then  made  use  of  it  in  the  disca^ 
sion,  and  it  was  not  till  just  at  the  rising  of  the  House,  any  gentleman  could  make  use  of  i^ 
and  then  a  gentleman  did  propose  something  of  the  kind.  It  was  a  plain  inference  to  be 
drawn  that  some  communication  did  occur  with  a  foreign  agent,  and  some  answer  mut 
have  been  given ;  the  Executive  no  doubt  did  act  on  the  subject ;  he  alao  acted  in  Ibis  ciM. 
It  was,  therefore,  very  proper  for  the  House  to  be  informed  how  he  acted. 

Mr.  Rutledge  trusted  that  the  difTiculties  gentlemen  had  to  encounter  in  tlieir  pieiefll 
precipitate  way  of  acting,  would  prevent  them  bringing  forward  any  crimination  of  sograit 
a  character  in  future,  without  being  better  prepared  to  substantiate  it  Mr.  R  said  thiths 
had  no  objection  to  call  for  all  the  information  that  could  conveniently  be  had  previous  • 
the  debate  commencing,  but  to  do  it  afterwards  was  most  oxtraonlinary  indee<l !  If  theit 
procee<lings  were  to  i)revnil,  it  would  be  impossible  to  say  wh»»n  a  vote  was  taken.  Gentte- 
men,  now  they  are  entered  into  the  business,  find  that  flicta  will  not  bear  them  out;  thi^vfioJ 
they  cannot  substantiate  what  tliey  would  i>rove.  One  calls  for  this,  ar>oihor  Ji)r  iliaLWid 
there  would  be  no  end  to  their  cnllinp.  He  wished  for  all  possible  elucidation  of  ilie  >ubj«t, 
as  long  as  it  could  be  proper,  but  after  going  into  the  argument,  it  was  extremely  improi-er. 

But,  Mr.  R.  asked,  what  had  this  case  to  do  with  tlie  business  of  Nash  ?  Tlie  Keij:!«n*B 
supposed  that  it  was  considered  by  the  executive  as  a  case  witliin  the  judicial  e«¥"iz"*^'* 
and  therefore  he  refused  to  act  in  it;  suppose  it  was  so;  and  suppose  the  exrcutivc  alttf* 
wards  changed  his  opinion,  what  he  might  consider  an  erroneous  opinion  :  certainly  liebsJ 
a  right. to  do  so.  The  object  of  this  he  believed  to  be,  to  delay  and  finally  \o  itvs\]K>M^ 
decision,  but  he  hoped  the  House  would  not  now  agree  to  delay  the  business. 

If  the  gentleman  should  hereafter  think  proper  to  promote  an  im peach nuMi t  ui»on  tlifW* 
ceedings  in  the  case  of  Brigstcxrk  and  others,  and  on  that  ground  should  ask  for  the  pn|'er?  n^ 
live  thereto,  he  should  have  no  objection  to  an  acquiescence  :  hut  as  this  was  ontirt'lyau  io-k* 
pendent  cjise,  he  could  see  no  necessity  of  yielding  to  the  solicitations  of  gentlemen  at  vr»'*f^ 

Mr.  Gallatin  said,  as  to  the  late  perio»l  of  intro<lucing  the  resolution,  it  inu>t  Ik?  cl»-ar  liii* 
it  was  out  of  his  power  to  propose  it  till  the  time  he  offered  it  to  the  Hnu-e,  U-t^ii*- tb* 
facts  which  gave  rise  to  it  W(»re  not  protluoed  until  yestenlny ;   and  as  to  the  r»l'jei"t>  jor  iA* 
the  gentleman  last  up  was    quite    mistaken.      A   gi»ntleinan   had    said  that  it  was  a  lasS 
effort,  in  order  to  supj)ort  charges  a<^ainst  the  President  of  the  United  Suites,     As  ti»  what 
would  be  the  effect  of  these  papers  if  th**y  should  Ix*  sent,  Mr.  Gallatin  could  not  tell.    He 
did  not  know  that  such  papers  existed  at  all,  but  the  inference  the  gentleman  li;ui  drawn 
was  upon  a  presumption  that  they  would  criminate  the  President.     This  Mr.  G.  ii;d  not 
know   was  the  fact;   he  knew  nothing  alxjut  them;  they  might  critninnto,  or  they  nr^rht 
have  a  very  contrary  efh^ct.     The  gentleman  was  extremely  mistaken  if  it  was  Iji*  i.!ea 
that  other  gentlemen  were  determined  at  ail  events  to  discover  a  charge;  ho  oiilyui9>bed 
an   investigation   of  the  truth,  and  let  that  trutli  as  well   as  the  law  dictate  the  pn'per 
measures  to  be  used. 

The  afiiiir  having  been  brought  before    the  House,  he    would  say  it  was  their  daiy  tt> 
obtain  all  ]>os8ible  information,  whether  in  favour  of  or  against  the  President  j  with  this 


MB.  MARSHALL'S  SPEECH.  448 

■de  tlia  motion.  Contrary  to  the  opinion  expressed  bj  the  gentleman  last  up, 
Bsider  this  case  extremely  similar,  and  he  believed  the  most  minute  scrutiny 
istingQish  between  them.  There  was  this  difTerence,  however,  so  far  as  the 
knowledge  of  it  at,  present;  in  one  there  was^  requisition  made,  in  the  other 
ily  wni  not,  but  whether  so  or  not  he  wished  to  be  satisfied,  as  well  as  the 
which  a  requisition  w^as  made  and  refused.  There  had  been  no  law  passed 
ew  Jersey  case  occurred,  to  carry  this  27th  article  of  the  tueaty  into  effect,  and 
B  proceedings  in  every  case  ought  to  have  been  precisely  the  same,  but  not 
I  ao^  Mr.  6.  said  he  wished  to  know  on  what  rule  or   law  the  President  had 

i  been  said  as  to  the  claim  of  Thomas  Nasl>   to  citizenship.     How  far  the 

:ted   in  that  case  with  regard  to  citizenship  would  be  seen ;  but  there  was 

■ble  fact  as  tOt  the  New  Jersey  case.    One  of  the   men  namc<l  Brigstock,  it 

*mM  indicted  by  three  different  indictments ;  two  of  them  were  for  piracy,  and 

■Uke,  the  other  was  for  murder ;  for  the  two  first  he  was  tried  and  acquitted, 

last,  a  nolU  protequi  was  left;  one  remarkable  difference  was  in  the  last  in- 

m  the  two  others;  in  that  he  was  represented  as  being  a  citizen  of  the  United 

thought  it  was  very  probable  the  wtUe  protequi  was  ordered  by  the  President, 

man  was  a  citizen  of  the  United  States;  the  opinion  of  the  President  on  that 

lUatin  thought,  would  tend  much  to  elucidate  his  conduct  with  respect  to  Nash's 


tiall  (whose  speech,  as  given  in  a  note  to  Bee*s  reports,  266,  was  written  out  by 
ch  is  said  by  Juilge  Story  to  be  among  the  very  ablest  arguments  on  reconl,  and 
itted  by  the  Jiurora  to  liave  temporarily  silenced  opposition,  find  which  is  con* 
troduced  here  in  full),  said,  that  believing,  as  he  did  most  seriously,  that  in  a 

constituted  like  that  of  the  United  States,  much  of  the  public  happiness 
ot  only  on  its  being  rightly  administered,  but  on  the  measures  of  administration 
r  understood :  on  rescuing  public  opinion  from  those  numerous  prejudices  with 
my  causes  might  combine  to  surround  it,  he  could  not  but  have  been  highly 
h  the  very  eloquent,  and  what  was  still  more  valuable,  the  very  able  and  wexy 
rnent  which  had  been  delivered  by  the  gentleman  from  Delaware  (Mr.Bajrard) 
"esolutions  now  under  consideration.  He  had  not  expected  that  the  effect  of  this 
oald  have  been  universal ;  but  he  had  cherished  the  hope,  and  in  this  he  had 
nppointed,  that  it  would  be  very  extensive.  Ho  did  not  flatter  himself  with 
to  shed  much  new  light  on  the  subject ;  but,  as  the  argument  in  opposition  to 
418  had  been  assailed,  with  considerable  ability,  by  gentlemen  of  groat  talents, 
he  House  would  not  think  the  time  misapplied,  which  would  be  devoted  to  the 
lent  of  the  principles  coTjtainod  in  that  argument,  and  to  the  refutation  of  those 

opposition  to  it  \n  endeavouring  to  do  this,  he  sliould  notice  the  observations 
>f  the  resolutions,  not  in  the  precise  order  in  which  they  were  made ;  but  as 
1  to  the  different  points  he  deemed  it  necessary  to  maintain,  in  order  to  demon- 
he  conduct  of  the  Executive  of  the  United  Slates  could  not  justly  be  charged 
ors  imputed  to  it  by  the  resolutions. 

•iV>position,  he  said,  was  that  the  case  of  Thomas  Nash,  as  stated  to  the  President, 
tely  within  the  27th  article  of  the  Treaty  of  Amity,  Commerce  and  Navigation, 

between  the  United  States  of  America  and  Great  Britain. 

he  article,  and  then  ob:*crvpd :  The  casus  fa'tleris  of  this  article  occurs,  when 
iving  committed  murder  or  forgery  within  the  jurisdiction  of  one  of  the  con- 
ies, and  having  sought  an  asylum  in  the  country  of  the  other,  is  charged  with 
nd  his  delivery  demanded,  on  such  proof  of  his  guilt  as,  according  to  the  laws 

where  he  slrall  be  found,  would  justify  his  apprehension  and  commitment  for 
jffence  hatl  there  been  committed. 

stated  is,  that  Thomas  Nash,  having  committed  a  murder  on  Iward  of  a  British 
gating  the  high  soas  under  a  commission  from  his  Britannic  Majesty,  had  sought 
within  the  United  States,  and  on  this  case  his  delivery  was  demanded  by  tlie 
the  King  of  Great  Britain. 

feat  that  the  case  stated,  if  supported  by  proof,  is  within  the  letter  of  the  article, 
nurder  committed  in  a  British  frigate,  on  the  high  seas,  be  committed  within  the 
3f  that  nation. 

I  a  murder  is  within  their  jurisdiction,  lias  been  fully  sliown  by  the  gentleman  from 
The  principle  is,  that  the  jurisdiiition  of  a  nation  extends  to  the  whole  of  its  ter- 
>  its  own  citizens  in  every  part  of  the  world.  The  laws  of  a  nation  are  right- 
■>ry  on  its  own  citizens  in  every  situation,  whore  those  laws  are  really  extended 
'his  principle  is  founded  on  the  nature  of  civil  union.  It  is  supported  evcry- 
nblic  opinion,  and  is  recognized  by  writers  on  the  law  of  nations.  Rtitherforth, 
i  volume,  p.  180,  says:  "The  jurisdiction  which  a  civil  society  has  over  the  per- 
lembers,  affects  them  immediately,  whether  they  are  witliin  its  territories  or  not" 
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This  general  principle  is  especially  true,  and  is  particalarly  recognized,  widi  respect  ty 
tbe  fleets  of  a  nation  on  the  high  seas.  To  punish  offences  committed  in  its  fleet,  is  ihi 
practice  of  every  nation  in  the  universe;  and  consequently  the  opinion  of  the  world  is,  (hat 
a  fleet  at  sea  is  within  the  jurisdiction  of  the  nation  to  which  it  belongs.  Jbtiherforih,  roLii 
p.  491,  says,  there  can  bo  no  doubt  about  the  jurisdiction  of  a  nation  over  die  persons  whjck 
compose  its  fleets,  when  they  are  out  at  sea,  w^hether  they  are  sailing  upon  it  or  aie  statiooed 
in  any  particular  part  of  it. 

The  gentleman  from  Pennsylvania  (Mr.  Gallatin),  though  he  has  not  directly  controverted 
this  doctrine,  has  sought  to  weaken  it  by  bbserving,  that  the  jurisdicticm  of  a  nation  at  set 
could  not  be  complete  even  in  its  own  vessels ;  and  in  support  of  this  position  he  ur^  tbs 
admitted  practice  of  submitting  to  search  for  contraband— a  practice  not  tolerated  on  land, 
within  the  territory  of  a  neutral  power.  The  rule  is  as  stated;  but  is  founded  on  a  principlt 
which  does  not  affect  the  jurisdiction  of  a  nation  over  its  citizens  or  subjects  in  its  ihipi 
The  principle  is,  that  in  the  sea,  itself,  no  nation  has  any  jurisdiction.  All  may  equalljrei* 
ercise  their  rights,  and  consequently  the  right  of  a  belligerent  power  to  prevent  aid  bnnf 
given  to  his  enemy,  is  not  restrained  by  any  superior  right  of  a  neutral  in  the  place.  Boi  \t 
this  argument  possessed  any  force,  it  would  not  apply  to  national  ships  of  war,  siooe  thi 
usage  of  nations  does  not  permit  them  to  be  searched. 

According  to  the  practice  of  the  world,  then,  and  the  opinions  of  writers  on  the  tew  of 
nations,  the  murder  committed  on  board  of  a  British  frigate  navigating  the  high  seas,  wiii       ' 
murder  committed  within  the  jurisdiction  of  the  British  nation. 

Although  such  a  murder  is  plainly  within  the  letter  of  the  article,  it  has  been  ocnteoded 
not  to  be  within  its  just  construction ;  because  at  sea  all  nations  have  a  common  juriidjctiaB, 
and  the  article  correctly  construed,  will  not  embrace  a  case  of  concurrent  jurisdiction.  ' 

It  is  deemed  unnecessary  to  controvert  this  construction,  because  the  proposition,  tbtt  6l  *> 
United  States  had  no  jurisdiction  over  the  murder  committed  by  Thomas  Nash,  is  belieftd  ^ 
to  be  completely  demonstrable. 

It  is  not  true  that  all  nations  have  jurisdiction  over  all  offenoes  committed  at  sea.  Oaikt  -^ 
contrary,  no  nation  has  any  jurisdiction  at  sea,  but  over  its  own  citizens  or  vessels,  or  offeoM  ' 
against  itself.    This  principle  is  laid  down  in  2  Ruth.  488,  491.  ^ 

The  American  government  has,  on  a  very  solemn  occasion,  avowed  the  same  principle.  ' 
The  first  minister  of  the  French  Republic  asserted  and  exercised  powers  of  so  eztraorriimiy  ^ 
a  nature,  as  unavoidably  to  produce  a  controversy  with  the  United  States.  The  situation  ii  '^ 
which  the  government  then  found  itself  was  such  as  necessarily  to  occasion  a  very  N»  ^ 
ous  and  mature  consideration  of  the  opinions  it  should  adopt  Of  consequence,  the  opiniiM  ^ 
then  declared  deserve  great  respect.  In  the  case  alluded  to,  Mr.  Genet  had  asseited  iki 
right  of  fitting  out  privateers  in  the  American  ports,  and  of  manning  them  with  Amen* 
can  citizens  in  order  to  cruise  against  nations  with  whom  America  was  at  peace.  la 
reasoning  against  this  extravagant  claim,  the  then  Secretary  of  Slate,  in  his  letter  of  the 
17th  of  June,  1793,  says:  '*For  our  citizens  then  to  conunit  murders  and  depredatiooi 
on  the  members  of  nations  at  peace  with  us,  or  to  combine  to  do  it,  appeared  to  ibe 
executive,  and  to  those  whom  they  consulted,  as  much  against  tlic  laws  of  the  land  n 
to  murder  or  rob,  or  combine  to  murder  or  rob  its  own  citizens;  and  as  much  to  Tts\vM 
punishment,  if  done  within  their  limits,  where  they  have  a  territorial  jurisdiction,  or  cm 
the  hij^h  seas,  where  they  have  a  personal  jurisdiction,  that  is  to  say,  one  whicf^  T««c)iet 
their  own  citizens  only;  this  being  an  appropriate  part  of  each  nation,  on  an  element 
where  all  have  a  common  jurisdiction." 

1^  The  well  considered  opinion,  then,  of  the  American  government,  on  this  subject,  is  that 
the  jurisdiction  of  a  nation  at  st^a.  is  "personal,'"  reaching  its  "own  citizens  only;"  and  thtf 
this  is  the  "appropriate  part  of  each  nation''  on  that  element. 

This  is  precisely  the  opinion  maintained  by  the  opposers  of  the  resolutions  If  the  jurit* 
diction  of  America  at  sea  be  personal,  reaching  its  own  citizens  only;  if  this  be  its  appro* 
priate  part,  then  the  jurisdiction  of  the  nation  cannot  extend  to  a  murder  committed  by 
a  British  sailor,  on  board  a  British  frigate  navigating  the  high  seas  under  a  oommisuon 
from  his  Britannic  majesty. 

As  a  further  illustration  of  the  principle  contended  for,  suppose  a  contract  made  at  scm, 
and  a  suit  instituted  for  the  recovery  of  money  which  might  be  due  thereon.  By  tlM 
laws  of  what  nation  would  the  contract  be  governed  ?  The  principle  is  general  that  a  per* 
}<onal  contract  follows  the  person,  but  is  governed  by  the  law  of  the  place  where  it  is  iurmed. 
By  what  law  then  would  such  a  contract  be  governed?  If  all  nations  had  jurisdiction  orer 
the  place,  then  the  laws  of  all  nations  would  equally  influence  the  contract ;  but  certainly  bo 
man  will  hesitate  to  admit  that  such  a  contract  ouglit  to  be  decided  according  to  the  laws  of 
that  nation  to  which  tlie  vessel  or  contracting  parties  might  belong. 

Suppose  a  duel,  attended  with  death,  in  the  fleet  of  a  foreign  nation,  or  in  any  vessd 
which  returned  safe  to  port,  could  it  be  pretended  that  any  government  on  (rarth,  otlier  than 
tliat  to  which  the  fleet  or  vessel  belonged,  hod  jurisdiction  in  the  case;  or  that  the  offend* 
could  bo  tried  by  the  laws  or  tribunals  of  any  other  nation  whatever? 

Suppose  a  private  theft  by  one  mariuer  from  another,  and  the  tomoI  to  perfixm  ilt  TOf* 
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igt  lod  retnm  in  nfWty,  would  it  be  contended  that  all  nations  hare  eqnni  co^puzaDce  of  the 
^      euoey  and  are  equally  authorized  to  punish  it  ? 

If  there  be  this  oommpn  jurisdiction  at  sea,  wbj  not  punish  desertion  ftom  one  belligerent 

power  to  another,  or  correspondence  with  the  enemy,  or  any  other  crime  which  may  be 

^fpetmted  1    A  common  jurisdiction  over  all  offences  at  sea,  in  whatever  vessel  eninmittcd, 

vould  involve  the  power  of  punisliing  the  offences  which  have  been  stated.    Tet,  all  gen- 

demen  will  disclaim  this  power.    It  follows,  ttien,  tliat  no  such  common  jurisdiction  exists. 

In  truth  the  right  of  every  nation  to  punish  is  limited,  in  its  nature,  to  offences  against  the 

flazkm  inflicting  the  punishment.     This  principle  is  believed  to  be  universally  true. 

It  comprehends  every  possible  violation  of  its  laws  on  its  own  territory,  and  it  extends  to 
viotaitioDa  committed  elsewhere  by  persons  it  has  a  right  to  bind.  It  extends  also  to  general 
piracy. 

A  pirvie,  under  the  law  of  nations,  is  an  enemy  of  the  human  race.  Being  the  enemy  of 
■11,  he  i&  liable  lo  be  punished  by  all.  Any  act  which  denotes  this  universal  hostility,  is  an 
of  piracy. 
Not  only  an  actual  robbery,  therefore,  but  cruising  on  the  high  seas  without  commission, 
with  intent  to  rob,  is  piracy.  This  is  an  offbnce  against  all  and  every  nation,  and  is 
dierefbre  alike  punishable  by  all.  But  an  offence  which  in  its  nature  affects  only  a  particular 
nation,  is  only  punishable  by  that  nation. 

It  is  by  (xmfbunding  general  piracy  with  piracy  by  statute,  that  indistinct  ideas  have  been 
ptodoced,  respecting  the  power  to  punish  offences  committed  on  the  high  seas. 

A  statute  may  make  any  offence  piracy,  committed  within  the  jurisdiction  of  the  nation 
passing  tbe  statute,  and  such  offlence  will  be  punishable  by  that  nation.  But  piracy  under 
the  lavir  of  nations  which  alone  is  punishable  by  all  nations,  can  only  consist  in  an  act  which 
is  an  offence  against  alL  No  particular  nation  can  increase  or  diminish  the  list  of  offences 
dms  puiiishable. 

It  bad  been  observed  by  his  colleague  (Mr.  Nicholas),  for  the  purpose  of  showing  that  the 
dislinctk>n  taken  on  this  subject  by  the  gentleman  from  Defaware  (Air.  Bayard)  was  inaccu- 
inte,  that  any  vessel  robbed  on  the  high  seas  could  be  the  property  only  of  a  single  nation, 
and  being  only  an  offfence  against  that  nation,  could  be,  on  the  principle  taken  by  the  op- 
pQSers  of  the  resolutions,  no  d9ence  against  the  law  of  nations;  but  in  this  his  colleague  had 
Boi  accurately  considered  the  principle.    As  a  man  who  turns  out  to  rob  on  the  highway, 
mod  forces  from  a  stranger  his  purse  with  a  pistol  at  his  bosom,  is  not  the  particular  enemy 
of  that  stranger,  but  alike  the  enemy  of  every  man  who  carries  a  purse,  so  those  who  with- 
QUI  a  commission  rob  on  the  high  seas,  manifest  a  temper  hostile  to  all  nations,  and  therefore 
become  the  enemies  of  alL     The  same  inducements  which  occasion  the  robbery  of  one  ves- 
tal, exist  to  occasion  the  robbery  of  others,  and  therefore  the  single  offence  is  an  offence 
i|iinst  the  whole  community  of  nations,  manifests  a  temper  hostile  to  all,  is  the  commence- 
«»nt  of  an  attack  on  all,  and  is  consequently,  of  right,  punishable  by  alL 

His  colleague  had  also  ccmtended  that  all  the  offences  at  sea,  punishable  by  the  British 
iMuies  from  which  the  act  of  Congress  was  in  a  great  degree  of)pied,  were  piracies  at  com- 
iQon  law,  or  l^  the  law  of  nations,  and  as  murder  is  amon^  these,  consequently  murder  was 
ID  act  of  piracy  by  the  law  of  nations,  and  therefore  punishable  by  every  nation.     In  sup- 
pon  of  this  position  he  had  citod  1  Hawk.  P.  C.  2G7,  271>3,  In$t.  112,  and   1  Woodexon  140. 
The  amount  of  these  cases  is,  that  no  new  offence  is  made  pinicy  by  the  statutes ;  but 
that  a  different  tribunal  is  created  for  their  trial,  which  is  guided  by  a  different  rule  from 
that  which  governed  previous  to  those  statutes.     Therefore,  on  an  indictment  for  piracy,  it  is 
5titl  necessary  to  prove  an  offfence  which  was  piracy  before  the  statutes.     He  drew  from 
these  authorities  a  very  different  conclusion  from  that  which  had  been  drawn  by  his  col- 
ieflgue.  To  show  the  correctness  of  bis  conclusion,  it  was  necessary  to  observe,  that  the  statute 
did  not  indeed  change  the   naUire  of  piracy,  since   it  only  transferred   the  trial  of  the 
crime  to  a  diffferent  tribunal  where  difflierent  mlcs  of  decision  prevailed;  but  having  done 
this^  other  crimes  committed  on  the  high  seas,  which  were  not  piracy,  were  made  pun- 
ishable  by  the  same  tribunal;   but  certainly  this  municipal  regulation   could  not  be  con- 
in  t.iereil   as  proving  that  those  offlences  were,  before,  piracy  by  the  law  of  nations.     [Mr. 
N'K-liolas  insisted  that  the  law  was  not  correctly  stated,  whereupon  Mr.  Marshall  called 
for  3   iMtt.  and  read  the  statute:] 

^Ali  treasons,  felonies,  robberies,  murders,  and  confederacies,  committed  in  or  upon 
the  ^eas,  &&,  shall  bo  inquired,  tried,  heard,  determined  and  judged  in  such  shires,  &c. 
in  like  form  and  condition  as  if  any  such  offence  had  been  committed  on  the  land/*  &c. 
*-  ^n<l  Mich  as  shall  be  convicted,  &c.,  shall  have  and  suffer  such  pains  of  death,  &c.,  as 
if  ih€-y  had  been  attainted  of  any  treason,  felony,  robbery,  or  other  tlie  said  olfeiices  done 
upon  'the  land."  This  statute,  it  is  certain,  does  not  change  the  nature  of  piracy;  but 
^it  trensons,  felonies,  robberies,  murders  and  confederacies  committed  in  or  upon  the  sea, 
»re  not  declared  to  have  been,  nor  are  they  piracies.  If  a  man  be  indicted  as  a  pirate, 
ihe  orTfnce  must  be  shown  to  have  been  piracy  before  the  statute;  but  if  ho  bo  in- 
dicted   for  treason,  felony,  robbery,  murder,  or   confederacy,  committed  at  sea,  whether 
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8ucb  offence  was  or  was  not  a  piracj,  he  shall  be  punished  in  like  manner  as  if  he  h^ 
oommittcd  the  eamc  offence  on  land.     The  passage  cited  from  1  Woodaonj  140,  is  ■  t^ 
authority  to  this  point.     Having  stated  that  offences  committed  at  sea  were  former Ij  niibk      s 
before  the  Lord  High  Admiral,  according  to  the  course  of  the  Roman  civil  law,  U'oodam      >; 
says:  "But,  by  tho  statutes  27  H.  8  c.  4,  and  28  H.  8  c.  15,  all  treasons, felonies, pin>      :r 
cies  and  other  crimes  committed  on  the  sea,  or  where  the  admiral  has  jurisdiction,  ihsil      s 
be  tried  in  the  realm  as  if  done  on  land.    But  the  statutes  referred    lo  aflect  only  ths       j 
manner  of  the  trial  so  far  as  respects  piracy.     The  nature  of  the  offence  is  not  chiognL 
Whether   a  charge  amount    to   piracy  or   not,  must  still  depend  on  the   law  of  ostioa^       -, 
except  where  in  the  case  of  British  subjects,  express  acts  of  Parliament  have  decisrad 
that  the  crimes  thcrjein  specified  sliall  bo  adjudged  piracy,  or  shall  be  liable  to  the  niM 
mode  of  trial  and  degree  of  punishment." 

This  passage  proves  not  only  that  all  offences  at  sea  are  not  piracies  by  the  law  of 
nations,  but  also  that  all  indictments  for  piracy  must  depend  on  the  law  of  nations,  "eif  ^ 
cept  where,  in  tlie  case  of  British  subjects,  express  acts  of  Parliament''  have  changed  iht  21 
law.  Why  do  not  these  **  express  acts  of  Parliament"  chiEinge  the  law  as  to  others  ifasa  ^! 
*'  British  subjects  ?"  The  words  are  general,  "  all  treasons,  felonies,  &c."  Why  are  tbey  ^ 
confined  in  construction  to  British  subjects?  The  answer  is  a  plain  one:  The  jurisdidioB  ^ 
of  the  nation  is  confined  to  its  territory  and  to  its  subjects. 

The  gentleman  from  Pennsylvania  (Mr.  Gallatin)  abandons,  and  very  properly  abwyton^ 
tliis  untenable  ground.  He  admits  that  no  nation  has  a  right  to  punish  offences  agaioit  &■• 
other  nation,  and  that  the  United  States  can  only  punish  offences  against  their  own  li*i 
and  the  law  of  nations.  He  admits,  too,  tliat  if  there  had  only  been  a  mutiny  (and  cam^  ^^ 
quently  if  there  had  only  lieen  a  murder)  on  board  the  Hermione,  that  the  American  ooem 
could  have  taken  no  cognizance  of  the  crime.  Yet  mutiny  is  punishable  as  piracy  by  ihs  ?'| 
law  of  both  nations.  That  gentleman  contends  tliat  the  act  committed  by  Nash  was  pineyi 
according  to  tlie  law  of  nations.  He  supports  his  position  by  insisting  that  the  offence  mf  '■■ 
be  constituted  by  the  commission  of  a  siuglo  act;  that  unauthorized  robbery  on  the  highMSi  J* 
is  this  act,  and  that  the  crew  having  seized  tho  vessel,  and  being  out  of  the  protectiooof  isy  ,'*' 
nation,  were  pirates.  j 

It  is  true  that  tho  offence  may  be  completed  by  a  single  act ;  but  it  depends  on  the  ntn 
of  that  act.     If  it  be  such  as  manifests  generally  hostility  against  the  world— an  iotenui       - 
to  rob  generally,  then  it  is  piracy ;  but  if  it  be  merely  a  mutiny  and  murder  in  a  vessel,  ibr  tbi     .._ 
purpose  of  delivering  it  up  to  the  enemy,  it  seems  to  be  an  offence  against  a  single  natioa  nd 
not  to  be  piracy.    The  sole  object  of  the  crew  might  be  to  go  over  to  the  enemy,  or  10  fm     ^ 
tliemselves  from  the  tyranny  experienced  on  board  a  ship  of  war,  and  not  to  rob  geoenlly* 

But,  should  it  even  be  true  that  running  away  with  a  vessel  to  deliver  her  up  to  an  eaenf      1 
was  an  act  of  genera]  piracy,  punishable  by  all  nations,  yet  the  mutiny  and  murder  wis  t 
distinct  offence.     Had  tho  attempt  to  seize  the  vessel  failed,  after  the  commission  oTtht 
murder,  then,  according  to  the  argument  of  the  gentleman  fTom  Pennsylvania,  the  Amerieu 
courts  could  have  taken  no  cognizance  of  the  crime.     Whatever  then  might  have  been  iht 
law  respecting  the  piracy,  of  the  murder  there  was  no  jurisdiction.    For  the  mnrder,noilht 
piracy,  Nash  was  delivered  up.     Murder  and  not  piracy,  is  comprehended  in  the  27th  aitidt 
of  the  treaty  between  the  two  nations.  Had  he  been  tried  then  and  acquitted  on  an  indictmeai 
for  tlie  piracy,  he  must  still  have  been  delivered  up  for  the  murder,  of  which  the  court  cooid 
have  no  jurisdiction.     It  is  certain  that  an  acquittal  of  the  piracy  would  not  hav»  dischaitBi 
tlie  murder ;  and,  therefore,  in  the  so  much  relied  on  trials  at  Trenton,  a  separate  iiidirlmt 
for  murder  was  filed  after  an  indictment  for  piracy.     Since,  then,  if  acquitted  ibr  piney,hi 
must  have  been  delivered  to  the  British  government  on  the  charge  of  murder,  the  Pkesidav 
of  tho  United  States  might,  very  properly,  without  prosecuting  for  the  piracy,  direct  him  t» 
be  delivered  up  on  the  murder. 

All  the  gentlemen  who  have  spoken  in  support  of  the  resolutions,  have  contended  tbtfte 
case  of  Thomas  Nash  is  within  the  purview  of  the  act  of  Congress,  which  relates  to  thissd^ 
ject,  and  is  by  that  act  made  punishable  in  the  American  courts.  That  is,  that  the  act  of 
Congress  designed  to  punish  crimes  committed  on  board  a  British  frigate.  Nothing  can  bt 
more  completely  demonstrable  than  tlie  untruth  of  this  proposition. 

It  has  already  been  shown  that  the  legislative  jurisdiction  of  a  nation  extends  only  to  Hi 
own  territory,  and  to  its  own  citizens,  wherever  they  may  be.  Any  general  expreesion  in  a 
legislative  act  must,  necessarily,  be  restrained  to  objects  within  the  jurisdiction  of  the  k^ 
lature  passing  the  act.  Of  consequence  an  act  of  Congress  can  only  be  construed  to  apply 
to  the  territory  of  the  United  States,  comprehending  every  person  within  it  and  to  the 
zens  of  the  United  States. 

But,  independent  of  this  undeniable  truth,  the  act  itself  affords  complete  testimony  of  i 
intention  and  extent.     (See  Law*  of  the  United  SieUes,  vol.  i.  p.  10.^     Tlie  title  is:  *  Aa  art 
for  the  punishment  of  certain  crimes  against  the  United  States."    Not  against  Britain,  Fraace 
or  tlie  world,  but  singly  **  against  the  United  States." 

The  first  section  relates  to  treason,  and  its  objects  are, "  any  person  or  penoot  owii^  ail^ 
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the  United  States.'*  This  description  comprehends  only  the  citizens  of  the  United 
d  such  others  as  maj  be  on  its  territory  or  in  its  service. 

oond  section  relates  to  misprision  of  treason ;  and  declares,  without  limitation,  that 
n  or  persons,  having  knowledge  of  any  treason,  and  not  communicating  the  same, 
oilty  of  that  crime.  Here  then  is  an  instance  of  that  limited  description  of  persons 
tion,  and  of  that  general  description  in  another,  which  has  been  relied  on  to  su{>- 
Donstmction  contended  for  by  the  friends  of  the  resolutions.  But  will  it  be  p re- 
st a  person  can  commit  misprision  of  treason  who  cannot  commit  treason  itself? 
rould  be  punishable  for  concealing  a  treason  who  could  not  be  punished  for  plot- 
3r,  can  it  besupposeit  that  tlie  act  designed  to  punish  an  Englishman  or  a  French- 
1^  residing  in  his  own  country,  should  have  knowledge  of  treasons  against  the 
Ltes,  and  should  not  cross  the  Atlantic  to  reveal  them  ? 

ne  observations  apply  to  the  sixth  section,  which  makes  any  "  person  or  persons*' 
nisprision  of  felony,  who,  havmg  knowledge  of  murder  or  other  offences  enume- 
lat  section,  should  conceal  them.  It  is  impossible  to  apply  this  to  a  foreigner,  in  a 
id,  or  to  any  person  not  owing  allegiance  to  the  United  States. 
|hth  section,  which  is  supposed  to  comprehend  the  case,  aHer  declaring  that  if  any 
'Persons"  shall  commit  murder  on  the  high  seas,  he  shall  bo  punishable  with  death, 

0  say,  that  if  any  captain  or  mariner  shall  piratically  runaway  with  a  ship  or  vessel, 
her  up  voluntarily  to  a  pirate,  or  if  any  seaman  shall  lay  violent  hands  on  his 
»r,  to  prevent  his  fighting,  or  shall  make  a  revolt  in  the  ship,  every  such  offender 
Ijndged  a  piiate  and  a  felon. 

iraons  who  are  the  objects  of  this  section  of  the  net  arc  all  dcscribe<l  in  general 
icfa  might  embrace  the  subjects  of  all  nations.  But  is  it  to  be  supposed  that  if  in  an 
nt  between  an  English  and  a  French  ship  of  war,  the  crew  of  the  one  or  the 
dd  lay  violent  hands  on  the  captain  and  force  him  to  strike,  tliat  this  would  be  an 
minst  tlie  act  of  Congress,  punishable  in  the  courts  of  the  United  States?  On  this 
construction  of  the  genciral  terms  of  the  section,  ifotonly  the  crew  of  one  of  the  foreign 
riing  their  captain  to  surrender  to  another  would  incur  the  penalties  of  the  act,  but 
late  action  between  the  gallant  Truxton  and  the  French  frigate,  the  crew  of  that 

1  compelled  the  captain  to  surrender,  while  he  was  unwilling  to  do  so,  they  would 
1  indictable  as  felons  in  the  ooorts  of  the  United  States.  But  surely  tlie  act  of  Con- 
lits  of  no  such  extravagant  construction. 

league,  Mr.  Marshall  said,  had  cited  and  particularly  relied  on  the  ninth  section  of 
d»t  section  declares  that  if  a  citizen  shall  commit  any  of  the  enumerated  piracies, 
ti  of  hostility,  on  the  high  seas,  against  the  United  States,  under  colour  of  a  com- 
mn  any  foreign  prince  or  state,  lie  shall  be  adjudged  a  pirate,  felon  and  robber,  and 
*r  death. 

iction  is  only  a  positive  extension  of  the  act  to  a  case  which.might  otherwise  have 
ninishmenL  It  takes  away  the  protection  of  a  foreiun  commission  from  an  Amc- 
ten,  who,  on  the  high  seas,  robs  his  countrymen.  This  is  no  exception  from  any 
I  part  of  the  law,  because  tliere  is  no  part  which  relates  to  the  conduct  of  vessels 
coed  by  a  foreign  power :  it  only  proves  that,  in  the  opinion  of  the  legislature,  the 
of  the  act  could  not,  witliout  this  express  provision,  have  been  incurred  by  a  citi- 
ng a  foreign  commission. 

en  most  certain  that  the  act  of  Congress  does  not  comprehend  the  case  of  a  murder 
d  on  board  a  foreign  ship  of  war. 

Hitleman  from  New  York  has  cited  2  Woodetonj  428,  to  show  that  the  courts  of  Eng- 
md  their  jurisdiction  to  piracies  committed  by  the  subjects  of  foreign  nations. 
las  not  bcien  doubted.     The  case  from  Woodeson  is  a  case  of  robberies  committed 
gfa  seas  by  a  vessel  without  authority.     There  are  ordinary  acts  of  piracy  which,  as 

already  stated,  being  offences  against  all  nations,  arc  punishable  by  all.  The  case 
Voodaonj  and  the  note  cited  from  the  same  book  by  the  gentleman  from  Delaware, 
ganthorities  against  the  doctrines  contended  for  by  the  friends  of  the  resolutions. 

also  been  contended  thot  the  question  of  jurisdiction  was  decided  at  Trenton,  by 
;  indictments  against  persons  there  arraigned  for  the  same  offence,  and  by  retaining 

trial  after  the  return  of  tlie  habeas  corpus. 

person  in  the  slightest  degree  acquainted  with  judicial  proceedings  knows  tliat  an 
Dt  is  no  evidence  of  jurisdiction ;  and  that  in  criminal  cases,  the  question  of  juris- 
rill  seldom  be  made  but  by  arrest  of  judgment  af\er  conviction, 
rooeedings  after  the  return  of  the  habeas  corpus  only  prove  that  the  case  was  not 
as  to  induce  the  judge  immediately  to  decide  against  his  jurisdiction.  The 
not  free  from  doubt,  and  tlierefore  might  very  properly  be  postponed  until  it« 
aboald  become  necessary. 

been  argued  by  the  gentleman  from  New  York,  that  the  form  of  the  indictment  is, 
idenceof  a  power  in  tlie  court  to  try  the  case.  Every  word  of  that  indictment,  said  the 
jij  gives  the  lie  to  a  denial  of  the  jurisdiction  of  the  court. 
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It  woold  be  assuming  a  very  eztreordinary  principle  indeed,  to  say  that  words  insened  is 
an  indictment  for  the  express  purpose  of  assuming  the  jurisdiction  of  a  court,  should  bea^ 
milled  to  prove  that  jurisdiction.  The  question  certainly  depended  on  the  nature  of  tbi 
fact,  and  not  on  the  description  of  the  fact.  But  as  an  indictment  must  necessarily  cootui 
formal  words  in  order  to  be  supported,  and  as  forms  often  derxMe  what  a  case  moA  ad^ 
staniially  be  to  authorize  a  court  to  take  cognizance  of  it,  some  words  in  the  indicimniii  si 
Trenton  ought  to  be  noticed.  The  indictments  charge  the  persons  to  have  been  within  dw 
peace,  and  murder  to  have  been  committed  against  the  peace  of  the  United  States.  That 
are  necessary  averments,  and,  to  give  the  court  jurisdiction,  the  fact  ouglit  to  have  accorM 
with  tliem.  But  who  will  say  that  the  crew  of  a  British  frigate  on  the  high  seas  are  vidua 
the  peace  of  the  United  States,  or  a  murder  committed  on  board  such  a  frigate  against  lbs 
peace  of  any  other  than  the  British  government  ? 

It  is  then  demonstrated  that  the  murder  with  which  Thomas  Nash  was  cbarge«],  was  boI 
committed  within  the  jurisdiction  of  the  United  States,  and,  consequently,  that  the  ass 
stated  was  completely  within  the  letter,  and  the  spirit  of  tlie  twenty-seventh  article  of  thi 
treaty  between  the  two  nations.  If  the  necessary  evidence  was  produced,  he  ought  to  havi 
been  delivered  up  to  justice.  It  was  an  act  to  which  the  American  nation  was  boaod  fay  a 
most  solemn  compact.  To  have  tried  him  for  the  murder  would  have  been  mere  nKrkery. 
To  have  condemned  and  executed  him,  the  court  having  no  jurisdiction,  would  have  beat 
murder ;  to  have  acquitted  and  discharged  him  would  have  been  a  breadi  of  iaitb,  aod  a 
violation  of  national  duty. 

But,  it  has  been  contended,  that  although  Thomas  Nash  ought  to  have  been  delivered  ^ 
to  the  British  minister,  on  the  requisition  made  by  him  in  the  name  of  his  govenuneat,  yel 
the  interference  of  the  President  was  improper. 

This  Mr.  Marshall  said  led  to  his  second  proposition,  which  was: 

That  the  case  was  a  case  for  executive  and  not  judicial  decision.  He  admitted  impliodf 
the  division  of  powers,  stated  by  the  gentleman  from  New  York,  and  that  it  was  the  di^ 
of  each  department  to  resist  the  encroachments  of  the  others. 

This  being  established,  tlie  inquiry  was,  to  what  department  was  the  power  in  qoesiiaa 
allotted  ? 

The  gentleman  from  New  York  had  relied  on  the  second  section  of  the  third  artids  oC 
the  Constitution,  which  enumerates  the  cases  to  which  the  judicial  power  of  tli^  UiumI 
States  extends,  as  expressly  including  that  now  under  consideration.     Before  be  ezaminsi 
that  section,  it  would  not  be  improper  to  notice  a  very  material  misstatement  of  it  made  m 
the  resolutions,  offered  by  the  gentleman  from  New  York.     By  the  Constitution,  the  jadidri 
power  of  the  United  States  is  extended  to  all  cases  in  law  and  equity,  arising  under  dM 
Constitution,  laws  and  treaties  of  the  Unite<l  States ;  but  the  resolutions  declare  that  judidri 
power  to  extend  to  all  questions  arii*ing  under  the  Constitution,  treaties  and  laws  of  iht 
United  States.     The  difference  between  the  Constitution  nnd  the  resolutions  was  matmri 
and  apparent.     A  case  in  law  or  equity  was  a  term  well  undcrslooil,  and  of  limited  MSiuft* 
cation.     It  was  a  controversy  between  parties  which  had  taken  a  shape  for  judicial  dei-i«ioa. 
If  ihc  judicial  power  extended  to  every  question  under  the  Constitution,  it  would  in^xjifs 
almost  every  subject  proper  for  legislative  discussion  and  decision  ;  if  to  every  que*iion  undit 
the  laws  and  treaties  of  the  United  States,  it  would  involve  almost  every  subject  on  which  riit 
executive  could  act     The  division  of  power  which  the  gentleman  hail  stated  could  fiiH 
no  longer,  and  the  other  departments  would  be  swallowwl  up  by  the  judiciary.     But  it  was 
apparent  that  tlie  resolutions  had  essentially  misrepresented  the  Consritution.     He  did  not 
charge  the  gentleman  from  New  York  with  intentional  misrepresentation ;  he   would  nol 
attribute  to  him  such  an  artifice  in  any  case,  much  less  in  a  case  where  detection  wasaoca^pf, 
and  so  certain.     Yet  this  substantial  departure  from  the  Constitution,  in  reM>hitionf  ifffet* 
ing  substantially  to  unite  it,  was  not  less  worthy  of  remark  for  beinc  unintentional,    h 
manifested  the  course  of  reasoning  by  which  the  gentleman  had  himself  been  miMed,anA 
his  judgment  betrayed  into  the  of)inions  those  resolutions   expressed.     By  extending  tb* 
judicial  power  to  all  cases  in  law  and  equity,  the  Constitution  had  never  been  under«»x^  V 
confer  on  that  department  any  political  power  whatever.     To  come  within  this  descrirwm, 
a  question  must  assume  a  legal  form  for  forensic  litigation  and  judicial  decision.    'Hita 
muft  bo  parties  to  come  into  court,  who  can  be  reached  by  its  proce»<,  and  bmbd  bv  m 
power ;  whose  rights  admit  of  ultimate  decision  by  a  tribunal  to  which  they  are  bound  ■> 
submit. 

A  case  in  law  or  equity  proper  for  judicial  decision  may  arise  under  a  treaty,  where  tbt 
rights  of  individuals  acquired  or  sccurc<l  by  a  treaty  arc  to  be  asserted  or  defended  m 
court.  As  under  the  fourth  or  sixth  article  of  the  treaty  of  pence  with  Great  Britain,  or  under 
those  articles  of  our  late  treaties  with  France,  Prussia  and  other  nations,  which  secure  torha 
subjects  of  those  nations  their  pn)perty  within  the  United  States:  or,  as  would  bean  artirie, 
which,  instead  of  stipulating  to  deliver  up  an  offender,  should  stipulate  his  puni^thmeni.  pro- 
vided the  case  was  punishable  by  the  laws  and  in  the  courts  of  the  United  StatesL  hr  the 
judicial  power  cannot  extend  to  {)olitical  compacts:  as  the  eitablisboient  of  the  boundary 
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ween  the  Americtin  and  British  dominions:  the  case  of  the  late  guarantee  in  our 
ilh  France,  or  the  case  of  the  delivery  of  a  murderer  under  the  twenty-seTcnth  article 
vesent  treaty  with  Britain. 

witleman  fVom  New  York  has  asked,  triumphantly  asked,  what  power  exists  in  odr 
deliver  up  an  individual  to  a  foreign  government?  Permit  me,  said  Mr.  Marshall, 
riamphaptly,  to  retort  the  question.  By  whnt  authority  can  any  court  render  such  a 
If  What  power  does  a  court  poMoss  to  seize  any  individual  and  determine  that  he 
adjadged  by  a  foreign  tribunal?  Surely  our  courts  possess  no  such  power,  yet  they 
laesa  it,  if  this  article  of  the  treaty  is  to  be  cxecute<l  by  tlie  courts. 
tnen  have  cited  and  relied  on  tliat' clause  in  the  Constitution,  which  enables  Con- 
lefine  and  punish  piracies  and  felonies  committed  on  the  high  seas,  and  offences 
he  law  of  nations;  together  with  the  net  of  Congress,  declaring  the  punishment  of 
snces;  as  triinsferring  the  whole  subject  to  the  courts.  But  that  clause  can  never 
aed  to  make  to  the  government  a  grant  of  power,  which  the  people  making  it  do 
selves  possess.  It  has  already  been  shown  that  the  people  of  the  United  States 
jurisdiction  over  offences  committc<l  on  board  a  foreign  ship  against  a  foreign  nation, 
qnence,  in  framing  a  government  for  themselves,  they  cannot  have  passed  this  juris- 
>  that  government  The  law,  therefore,  cannot  act  upon  the  case.  But  this  clause 
onstitution  cannot  be  considered,  and  need  not  be  considered,  as  affecting  acts  which 
y  under  the  law  of  nations.  As  the  judicial  power  of  the  United  States  extends 
les  of  admiralty  and  maritime  jurisdiction,  and  piracy  under  the  law  of  nations  is 
rmlty  and  maritime  jurisdiction,  punishable  by  every  nation,  the  judicial  power  of 
ed  States  of  course  extends  to  it.  On  this  principle  the  courts  of  admiralty  under 
ederation  took  cognizance  uf  piracy,  although  there  was  no  express  power  in  Con- 
define  and  punish  the  offence. 

le  extension  of  the  judicial  -power  of  the  United  States  to  all  cases  of  lulmiralty 
itime  jurisdiction  must  necessarily  be  understood  with  some  limitation.  All  oases 
laliy  and  maritime  juri!<diction  which,  from  their  nature,  are  triable  in  the  United 
re  submitted  to  the  jurisdiction  of  the  courts  of  the  United  States. 
»  are  cases  of  piracy  by  the  law  ojf  nations,  and  cases  within  the  legislative  jurisdic- 
the  nation  ;  the  people  of  America  i)ossessed  no  other  power  over  the  subject,  and 
fiseqnently  transfer  no  other  to  their  courts ;  and  it  has  already  been  proved  that 
Br  committed  on  board  a  foreign  &hip-of  war  is  not  comprehended  within  this 
ioo. 

Sonsnlar  Convention  with  France,  has  also  lieen  relied  on,  as  proving  the  act  of  de- 
op  an  individual  to  a  foreign  power  to  lie  in  its  nature  judicial  and  not  executive, 
linih  article  of  that  Convention  authorizes  the  consuls  and  vice  consuls  of  either  na- 
anse  to  be  arrestcjl  all  deserters  from  their  vessels,  "  for  which  purpose  the  said 
ind  vice  consuls  shall  address  themselves  to  the  courts,  judges  and  ollicers  compe- 

article  of  the  Convention  does  not,  like  the  27th  article  of  the  treaty  with  Britain, 

!  a  national  act,  to  bo  performed  on  the  demand  of  a  nation ;  it  only  authorizes  a 

miniMer  to  cause  an  act  to  l)e  done,  and  pre«cribe3  the  course  he  is  to  pursue.     The 

itself  is,  that  the  act  .shall  be  performed  by  the  agency  of  the  foreign  consul,  through 

liom  of  the  courts;  but  this  affords  no  evidence  that  a  contract  of  a  very  different 

I  to  be  performed  in  the  same  manner. 

aid  that  the  then  President  of  the  United  States  declared  the  incompetency  of  the 

adges  and  officers  to  execute  this  contract  without  an  act  of  the  legislature.     But 

I  President  made  no  such  declaration. 

U  said  that  some  legislative  provir^ion  is  requisite  to  carry  the  stipulations  of  the 

:ioa  into  full  effect     This,  however,  is  by  no  means  declaring  the  incompetency  of 

cmeni  to  perform  an  act  stipulated  by  treaty,  until  the  legislative  authority  shall 

I  performance. 

i  been  contended  that  the  conduct  of  the  executive  on  former  occasions,  similar  to 

principle,  has  been  such  as  to  evince  an  opinion,  even  in  that  department,  that  the 

:|ae8tion  is  proper  for  the  decision  of  the  courts. 

'act  adduced  to  support  ihis  argument  is  the  determination  of  the  late  President  on 

of  prizes  made  within  the  jurisdiction  of  the  United  States,  or  by  privateers  fitted 
leir  ports. 

lation  was  bound  to  deliver  up  those  prizes  in  like  mnnner,  as  the  nation  is  now 
J  deliver  up  an  individual  demanded  under  the  27th  article  of  the  treaty  with  Britain. 
y  was  the  same,  and  devolved  on  the  same  department 

loting  the  decision  of  the  executive  on  that  case,  the  gentleman  from  New  York 
sn  occasion  to  bestow  a  high  encomium  on  the  late  President ;  and  to  consider  his 

as  furnishing  an  example  worUiy  the  imitation  of  his  successor. 
ut  be  cause  of  much  delight  to  the  real  friends  of  that  great  man ;  to  those  who 
■d  his  admioietiBtion  while  in  office  from  a  conviction  of  its  wisdom  and  its  virtue^ 
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to  hear  the  unqualified  praise  which  is  now  bestowed  on  it  by  those  who  had  been  ^ 
posed  to  possess  different  opinions.  If  the  measure  now  under  consideration  shall  be  fouo^ 
on  examination,  to  be  the  same  in  principle  with  that  which  has  been  cited,  bgr  its  opfx>> 
Dents  as  a  fit  precedent  for  it,  then  may  tlie  friends  of  the  gentleman  now  in  office  ioduifr 
the  hope,  that  when  he,  like  his  predecessor,  shall  be  do  more,  hu  ooodoct  too  msjr  be 
quoted  as  an  example  for  the  government  of  his  successors. 

The  evidence  relied  on  to  prove  the  opinion  of  the  then  executive  on^tbe  case,  oonaMi 
of  two  letters  from  the  Secretary  of  State,  the  x)ne  of  the  29th  of  June,  1793,  to  Mr.  Gcnei,     - 
and  the  other  of  the  16th  of  August,  1793,  to  Mr.  Morris.  ' 

In  the  letter  to  Mr.  Genet,  the  Secretary  says,  that  the  claimant  having  filed  hit  libel 
against  the  ship  William,  in  the  court  of  admirolty,  there  was  no  power  which  could  nkf     ' 
the  vessel  out  of  court  until  it  had  decided  against  its  own  jurisdiction  ;  that  having  so  <1^     < 
cided,  the  complaint  is  lodged  witli  the  executive,  and  he  aska  for  evidence  to  enaUe  tfaM 
department  to  consider  and  decide  finally  on  the  subject. 

it  will  be  difficult  to  find  in  this  letter  an  executive  opinion,  that  the  case  was  ootaeiee  v 
for  executive  decision.  The  contrary  is  clearly  avowed.  It  is  true,  that  when  an  indiTidMl,  '. 
claiming  the  property  as  his,  had  asserted  that  claim  in  court,  tlie  executive  acknowledigM  i 
in  itself  a  want  of  power  to  dismiss  or  decide  upon  the  claim  thus  pending  in  court  BU 
this  argues  no  opinion  of  a  want  of  i>ower  in  itself  to  decide  upon  the  case,  iCt  injteid  d  X 
being  carried  before  a  court  as  an  individual  claim,  it  is  brought  before  the  executive  n  I  A 
national  demand.  A  private  suit  instituted  by  an  individual,  asserting  bis  claim  to  prapo^i  '• 
can  only  be  controlled  by  that  individual.  The  executive  can  give  no,  direction  uooocnui  i 
it.  But  a  public  prosecution  carried  on  in  the  name  of  the  United  States  can,  wiikM  c 
impropriety,  be  dismissed  at  the  will  of  tlie  government.  The  opinion,  therefore,  girco  is  « 
this  letter,  is  unquestionably  correct;  but  it  is  certainly  misunderstood,  when  it  is  coosidciiA  e 
as  being  an  opinion  that  the  question  was  not  in  its  nature  a  question  for  executive  deoaos.    q 

In  the  letter  to  Mr.  Morris,  the  Secretary  asserts  the  principle,  that  vessels  taken  vilkii  '»| 
our  jurisdiction  ought  to  be  restored,  but  says,  it  is  yet  unsettled  whether  the  act  of  reeu»  « 
tion  is  to  be  performed  by  the  executive  or  judicial  department  The  principle,  ifafi^  « 
according  to  this  letter,  is  not  submitted  to  the  courts — whether  a  vessel  captured  wiibiB  i  •;; 
given  distance  of  the  American  coast,  was  or  was  not  captured  within  the  jurisdiction  of  tht  i^ 
United  States,  was  a  question  not  to  be  determined  by  the  courts,  but  by  the  execsiifb  it 
The  doubt  expressed  is,  not  what  tribunal  shall  settle  the  principle,  but  what  tribaosl  ihsl  |^ 
settle  the  fact  In  this  respect,  a  doubt  might  exist  in  the  case  of  prizes,  which  coiUd  sol  i^ 
exist  in  the  case  of  a  man.  Individuals  on  each  side  claimed  the  pro)>erty,  and  tfaeitfbN  ^: 
their  rights  could  be  brought  into  court,  and  there  contested  as  a  case  in  law  or  equi^.  Tk$  r 
demand  of  a  man  made  by  a  nation  stands  on  difierent  principles.  : 

Having  noticed  the  particular  letters  cited  by  the  gentleman  from  New  York,  permit  ne  . 
now,  said  Mr.  Marshall,  to  ask  the  attention  of  the  House  to  the  whole  course  of  execatiTC  ■ 
conduct  on  this  interesting  subject 

It  is  first  mentioned  in  a  letter  from  the  Secretary  of  State  to  Mr.  Genet,  of  the  2ith  of 
June,  1703.  In  tliat  letter,  the  Secretary  states  a  consultation  between  himself  and  the  ^iecre* 
taries  of  the  Treasury  and  War,  (llie  President  being  absent,)  in  which  (so  well  wrre  they 
assured  of  the  President's  way  of  thinking  in  those  cases),  it  was  determined  that  the  ts^ 
sels  should  be  detained  in  the  custody  of  the  consuls,  in  the  ports,  until  the  governmest  oC 
the  United  States  t-liall  be  able  to  inquire  into  and  decide  on  the  fact 

In  his  letter  of  the  12th  of  July,  1793,  the  Secretary  writes,  the  President  has  deM^ 
mined  to  refer  the  questions  concerning  prizes  "  to  persons  learned  in  the  law5,"  and  ke 
requests  that  certain  vessels  enumerated  in  the  letter  should  not  depart  ^  until  his  ultioMi 
determination  shall  be  made  known.'' 

In  his  letter  of  the  7th  of  August,  1703,  the  Secretary  informs  Mr.  Genet  that  the  Pre»> 
dent  cons>i(lers  the  United  States  as  bound  "  to  effectuate  the  restoration  of,  or  to  make  ooo- 
pensation  for,  prizes  which  shall  have  been  made  of  any  of  the  parties  at  u-ar  with  Fraaoe. 
subsequent  to  the  5Ui  day  of  Juno  last,  by  privateers  fitted  out  of  our  ports.**  That  it  is 
consequently  expected  that  Mr.  Genet  will  cause  restitution  of  such  prizt»  to  be  made,  wad 
that  the  United  States  "  will  cause  restitution"  to  be  made  "  of  all  such  prizes  as  bbali  bt 
hereafter  brought  within  their  ports  by  any  of  the  said  privateers.'* 

In  his  letter  of  the  10th  of  November,  1703,  the  Secretary  informs  Mr.  Cenct,  that  for  iha 
purpose  of  obtaining  testimony  to  ascertain  the  fact  of  capture  within  the  jurisdiictioo  of  the 
United  States,  the  governors  of  the  several  States  were  requested,  on  receiving  any  such  ckini, 
immediately  to  notify  thereof  the  attorneys  of  their  several  districts,  whose  duty  it  wooki  be 
to  give  notice  "  to  the  principal  agent  of  both  parties,  and  also  to  the  consuls  of  the  uiiiii 
interested ;  and  to  recommend  to  tliem  to  appoint  by  mutual  consent  arbiten  to  decide 
whether  the  capture  was  made  within  the  jurisdiction  of  the  United  States,  as  staled  ia  mf 
letter  of  the  8tli  inst,  according  to  whose  award  the  governor  may  proceed  to  deiitcr  the 
vessel  to  the  one  or  the  other  party."  "  If  either  party  refuse  to  name  arbiters,  ilaeB  tba 
Attorney  is  to  take  depositions  on  notice,  which  he  is  to  transmit  for  tlM 
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r  the  PresidenL**    **  This  prompt  prcxxdtire  is  the  more  to  be  insisted  on,  as  it  will 
President,  by  an  immediate  delivery  of  the  vessel  and  cargo  to  the  party  having 
svent  the  injuries  consequent  on  long  delay." 

ttter  of  the  22d  of  November  1793,  the  Secretary  repeats,  in  substance,  his  letter 
I  of  July  and  7th  of  August,  and  says  that  the  determination  to  deliver  up  certain 
reived  the  brig  Jane  of  Dublin,  the  brig  Lovely  Lass,  and  the  brig  Prince  Wm. 
[e  concludes  with  saying :  *'  I  have  it  in  charge  to  inquire  of  you,  sir,  whether 
e  brigs  have  been  given  up. according  to  the  determination  of  the  President, 
y  have  not,  to  repeat  the  requisition  that  they  may  be  given  up  to  their  former 

Ay  it  ^'as  settled  that  the  fact  should  be  investigated  in  the  courts,  but  the  decision 
ited  by  the  principles  established  by  the  Executive  Department 
ision  then  on  the  case  of  vessels  captured  within  the  American  jurisdiction,  by 
fitted  out  of  the  America^  ports,  which  the  gentleman  from  New  York  has  cited 
merited  approbation;  which  he  has  declared  to  stand  on  the  same  principles  with 
h  ought  to  have  govempd  in  the  case  of  Thomas  Nash  ;  and  which  deserves  the 
set,  because  the  government  of  the  United  States  was  then  so  circumstanced  as  to 
that  no  opinion  was  lightly  taken  up,  and  no  resolution  formed  but  on  mature 
CMi.  This  decision,  quoted  as  a  precedent  and  pronounce  to  be  right,  is  ibund, 
i  full  examination,  to  be  precisely  and  unequivocally  the  same  with  that  which 

in  the  case  under  consideration.  It  is  a  full  auUiority  to  show,  that,  in  the 
nrays  held  by  the  American  government,  a  case  like  that  of  Thomas  Nash  is  a 
:ecutive  and  not  judicial  decision. 

iue  in  the  constitution  which  declares  that  **  the  trial  of  all  crimes,  except  in 
npeachment,  shall  be  by  jury,''  has  also  been  relied  on  as  operatir^  on  the  case, 
frring  the  decision  on  a  demand  ibr  the  delivery  of  an  individual  from  tlie  exe- 
le  judicial  department 

ftinly  this  clause  in  the  Constitution  of  the  United  States  cannot  be  thought  obli- 
and  for  the  bcncAt  of,  the  whole  world.  It  is  not  designed  to  secure  the  rights  of 
of  Europe  and  Asia,  or  to  direct  and  control  proceedings  against  criminals  through* 
.Ferse.  It  can  then  be  designed  only  to  guide  the  proceedings  of  our  own  courts, 
scribe  tlie  mode  of  punishing  offences  committed  against  the  Government  of  the 
tee,  and  to  which  the  jurisdiction  of  the  nation  may  rightfully  extend. 
Iraady  been  shovrn  that  the  courts  of  the  United  States  were  incapable  of  trying 

ibr  which  Thomas  Nash  was  delivered  up  to  justice.  The  question  to  be 
1  was,  not  how  his  crime  should  be  tried  and  punished,  but  whether  he  should  be 
jp  to  a  foreign  tribunal  which  was  alone  capable  of  trying  and  punishing  him. 
n  for  the  trial  of  crimes  in  the  courts  of  the  United  States  is  clearly  not  a  provision 
ribrmance  of  a  national  compact  for  the  surrender  to  a  foreign  government  of 
r  against  that  government 

jse  of  the  Constitution  declaring  that  the  trial  of  all  crimes  shall  be  by  jury,  has 
1  been  construed  to  exto.nd  to  the  trial  of  crimes  committed  in  the  land  and  naval 
le  United  States.  Had  such  a  construction  prevailed,  it  would  most  probably  have 
the  Constitution  itself,  with  the  liberties  and  the  independence  of  the  nation  be- 
rst  disciplined  invader  who  should  approach  our  shores.  Necessity  would  have 
y  demanded  the  review,  and  amendment  of  so  unwise  a  provision.  If  then 
I  does  not  extend  to  oflbnces  committed  in  the  fleets  and  armies  of  the  United 
7  can  it  be  construed  to  extend  to  offences  committed  in  the  fleets  and  armies  of 
of  France,  or  of  the  Ottoman  or  Russian  Empires  ? 

le  argument  applies  to  the  observations  on  the  seventh  article  of  the  amendments 
stitution.    That  article  relates  only  to  trials  in  the  courts  of  the  United  States,  and 

performance  of  a  contract  for  the  delivery  of  a  murderer  not  triable  in  those 

lart  of  the  argument,  the  gentleman  from  New  York  has  presented  a  dilemma— 

nronderful  structure  indeed.    He  says,  that  the  offence  of  Thomas  Nash  was  either 

not  a  crime.     If  it  was  a  crime,  the  constitutional  mode  of  punishment  ought  to 

observed ;  if  it  was  not  a  crime,  he  ought  not  to  have  been  delivered  up  to  a 

remraent,  where  his  punishment  was  inevitable. 

scaped  the  observation  of  that  gentleman,  that  if  the  murder  committed  by  Thomas 
a  crime,  yet  it  was  not  a  crime  provided  for  by  the  Constitution,  or  triable  in  the 
be  United  States;  and  that  if  it  was  not  a  crime,  yet  it  is  the  precise  case  in  which 
ler  was  stipulated  by  treaty.  Of  this  extraordinary  dilemma  then,  the  gentleman 
York  is,  himself,  perfectly  at  liberty  to  retain  either  form. 

chosen  to  consider  it  as  a  crime,  and  says  it  has  been  made  a  crime  by  treaty,  and 
d  by  sending  the  offender  out  of  the  country. 

Dtleman  is  incorrect  in  e^eiy  part  of  his  statement  Murder  on  board  a  British 
Kit  a  crime  created  by  treaty.    It  would  have  been  a  crime  of  precisely  the  same 
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magnitude,  had  the  treaty  never  been  fornned.  It  is  not  punished  bf  sending  the  offends 
out  of  the  United  States.  The  experience  of  this  unfortunate  criminal,  who  was  Iiung  ud 
gibbeted,  evinced  to  him  that  the  punishment  of  his  crime  was  of  a  much  more  seriuiis  na- 
ture than  mere  banishment  from  the  United  States. 

The  gentleman  from  Pennsylvania,  and  the  gentleman  from  Virginia,  have  both  contended 
that  this  was  a  case  proper  for  the  decision  of  the  courts,  because  points  of  law  occurred,  lad 
points  of  law  must  have  been  decided  in  its  determination. 

The  points  of  law  which  must  have  been  decided,  are  statca  by  the  gentlennm  ftai 
Pennsylvania  to  be,  first,  a  question  whether  the  ofience  was  committed  within  the  Britifli 
jurisdiction ;  and  secondly,  whether  the  crime  charged  was  comprehendeil  within  the  trciijr. 
It  is  true,  sir,  these  points  of  law  must  have  occurred,  and  must  have  been  decided:  bat 
it  by  no  means  follows  that  they  could  only  have  been  deciiled  in  court.  A  variety  of  legal 
questions  must  present  themselves  in  the  performance  of  every  part  of  executive  duty,  bat 
these  questions  are  not  therefore  to  be  decided  in  court  Whether  a  patent  for  land  »liiU 
issue  or  not  is  always  a  question  of  law,  but  not  a  question  which  must  necessarily  be  rtP 
ried  into  court  The  gentleman  from  Pennsylvania  seems  to  have  permitted  himself  to  btre 
been  misled  by  the  misrepresentation  of  the  Constitution  made  in  the  resolutions  of  tbe  gen- 
tleman from  New  York ;  and,  in  consequence  of  being  so  misled,  his  observations  hltve  ibe 
appearance  of  endeavouring  to  fit  the  Constitution  to  his  arguments,  instead  of  adapting  hii 
aiguments  to  the  Constitution. 

When  the  gentleman  has  proved  that  these  are  questions  of  law,  and  that  they  nrnstbtre 
been  decided  by  the  President,  he  has  not  advanced  a  single  step  tou-ards  proving  that  tber 
were  improper  for  executive  decision.  The  question  whether  vessels  captured  within  tbnt 
miles  of  the  American  coast,  or  by  privateers  fitted  out  in  the  American  ports,  were  legally 
captured  or  not,  and  whether  the  American  government  was  bound  to  restore  them,  if  in  in 
power,  were  questions  of  law,  but  they  were  questions  of  political  law,  proper  to  be  drciJed, 
and  they  were  decided  by  the  executive,  and  not  by  the  courts. 

The  casus  fo^eris  of.  the  guaranty  was  a  question  of  law,  but  no  man  could  have  hazard* 
ed  the  opinion  that  such  a  question  must  be  carried  into  court,  and  can  only  br  then 
decided.  So  the  casus  foederis,  under  the  twenty-seventh  article  of  the  treaty  with  Britain, 
is  a  question  of  law,  but  of  political  law.  Tlie  questiou  to  be  decide<i  is,  whether  the  pi^ 
ticular  case  proposed  be  one  in  which  the  nation  has  bound  itself  to  act,  and  this  is  a  quesiin 
depending  on  principles  never  submitted  to  courts. 

If  a  murder  should  be  committed  within  the  United  States,  and  the  murderer  shoaldieek 
an  asylum  in  Britain,  the  question  whether  the  casus  foederis  of  the  twenty-seventh  anirte 
had  occurred,  so  that  his  delivery  ought  to  be  demanded,  would  be  a  question  of  law,fcnl 
no  man  would  say  it  was  a  question  which  oujjht  to  Ik?  derided  in  the  courts. 

When,  therefore,  the  gentleman  from  Pennsylvania  has  cstabli^hc<l.  that  in  delivering  n? 
Tliomas  Nash,  points  of  law  were  decided  by  the  President,  he  has  esUlbIi^hed  a  jk'Siikw 
which  in  no  degree  whatever  aids  his  argument. 

The  case  was  in  its  nature  a  national  demand  made  upon  the  nation.  Tlie  parties  were 
the  two  nations.  They  cannot  come  into  court  to  liti^rate  their  claims,  nor  can  a  court  J«il* 
on  them.     Of  consequence  the  demand  is  not  a  case  for  judicial  cognizance. 

The  President  is  the  sole  organ  of  the  nation  in  its  external  relations,  and  its  sole  represfoV 
ative  with  foreign  nations.  Of  consequence,  the  demand  of  a  foreign  nation  can  only  be 
made  on  him. 

He  possesses  the  whole  executive  power.  He  holds  and  directs  the  force  of  the  mvxn. 
Of  consequence,  any  act  to  be  performed  by  the  force  of  tlie  nation  is  to  be  p,  rf  nned 
through  him. 

He  is  charged  to  execute  the  laws.  A  treaty  is  tleclarcd  to  bo  a  law.  He  n:u*t  then 
execute  a  treaty,  where  he,  and  he  alone,  possesses  the  means  of  executing  it. 

The  treaty,  which  is  a  law,  enjoins  the  performance  of  a  particular  object  The  persoa, 
who  is  to  perform  this  object,  is  marked  out  by  tlie  Constitution,  sinco  the  person  i^  named 
who  conducts  the  foreign  intercourse,  and  is  to  take  care  that  the  laws  l>e  faithinlly  oic<'uied. 
The  means  by  which  it  is  to  be  performed,  the  force  of  the  nation,  are  in  the  haiuU  •  f  ihJl 
person.  Ouphl  not  this  person  to  perform  the  object  although  the  particular  iiioi!e  of  wing 
•the  means  has  not  been  prescribed?  Conpress,  urKjuestionahly,  may  prescrilx*  the  inivk*. 
and  Congress  may  devolve  on  others  the  whole  execution  of  the  contract;  l»ut.  rill  thi«be 
done,  it  seems  the  duty  of  the  executive  department  to  execute  the  rontract  by  any  meani 
it  possesses. 

The  gentleman  from  Pennsylvania  contend^  that,  althouiih  this  should  bo  projiery  aa 
executive  duty,  yet  it  cannot  be  performed  until  Con^rress  shall  direct  the  iri<*Ie  cf  pef« 
formance.  He  says  that,  although  the  jurisdiction  of  the  courts  is  extended  by  the  Corsiiw- 
tion  to  all  cases  of  admiralty  and  maritime  juris<liction,  yet  if  the  courts  had  lieen  creairf 
without  at  y  express  assignment  of  juns<liction,  they  could  not  have  taken  cojcni/arnf  cf 
cases  expressly  allotte<l  to  them  by  the  Constitution.  The  exe.urive,  he  says,  can,  do  isiorc 
than  courts,  su])ply  a  legislative  omission. 
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bia  ooi  admitted  that,  in  the  case  stated,  courts  coiild  not  have  taken  jarisdiotioD.  The 
coitrarjr  is  briieved  to  be  the  correct  opinion.  And  altliough  the  executive  cannot  supply 
«  aNai  legislative  omission,  yet  it  is  TX>t  admitted  or  believed  that  there  is  such  a  total  omis- 
■bo  in  this  case. 

The  treaty,  stipulating  that  a  murderer  shall  bo  delivered  up  to  justice,  is  as  obligatory  as  an 
ct  of  Congress  making  the  same  declaration.  If,  then,  there  was  an  act  of  Congress  in  tlie 
rords  of  the  treaty,  declaring  that  a  person  who  had  committed  murder  within  the  jurii- 
icCion  of  Britain,  and  sought  an  asylum  witliin  the  territory  of  the  United  States,  should  be 
alivereil  up  by  the  United  States,  on  the  demand  of  his  Britannic  Afajesty,  and  such  evi- 
eooe  of  bis  criminality,  as  would  have  justified  his  Commitment  for  trial,  had  the  offence 
sen  here  committed ;  could  the  President,  who  is  bound  to  execute  the  laws,  have  justi- 
ed  the  refusal  to  deliver  up  the  criminal,  by  saying,  iliat  the  legislature  had  totally  omitted 
I  provide  for  the  case  ? 

The  executive  is  not  only  the  constitutional  department,  but  seems  to  be  the  proper  de- 
iffment  to  which  the  power  in  question  may  most  wisely  and  most  safely  be  coniided. 

The  department  which  is.  entrusted  with  tlie  whole  foreign  intercourse  of  the  nation, 
ith  the  negotiation  of  all  its  treaties,  with  the  power  of  demanding  a  reciprocal  performance 
r  the  article,  which  is  accountable  to  the  nation  for  the  violation  of  its  engagements  with 
■ei^n  nations,  and  for  tlie  consequences  resulting  from  such  violation,  seems  the  proper 
epartment  to  be  entrusted  witli  the  execution  of  a  national  contract  lilce  that  under  con* 
idetmtioti. 

It,  at  any  time,  policy  may  temper  the  strict  execution  of  the  contract,  where  may  that 
olitical  discretion  be  placed  so  safely  as  in  the  department  whose  duty  it  is  to  understand 
ffccisely  the  state  of  the  political  intercourse  and  connection  between  the  United  States  and 
xeign  nations,  to  understand  the  manner  in  which  the  particular  stipulation  is  explained 
■d  performed  by  foreign  nations,  and  to  understand  completely  the  state  of  the  Union? 

This  department,  too,  independent  of  judicial  aid,  which  may,  perhaps,  in  some  instances, 
le  called  in,  is  furnished  with  a  great  law  officer,  whose  duty  it  is  to  understand  and  to  ad- 
in  when  the  eamu/aderit  occurs.  And  if  the  President  should  cause  to  be  arrested  under 
he  treaty  an  individual  who  was  so  circumstanced  as  not  to  be  properly  the  object  of  such 
a  arrest,  he  may  perlmps  bring  the  question  of  the  legality  of  his  arrest  before  a  judge  by 
.  writ  of  habeas  corpus. 

It  is  then  demonstrated,  that,  according  to  the  practice  and  according  to  the  principles  of 
be  American  government,  tlie  question  whether  the  nation  has  or  has  not  bound  itself  to 
leliver  up  any  individual,  charged  with  having  committed  murder  or  forgery  within  the 
arisdiction  of  Britain,  is  a  question  the  power  to  decide  which  rests  alone  with  the  execu- 
twm  department. 

It  remains  to  inquire  whether,  in  exercising  this  power,  and  in  performing  the  duty  it 
DJoins,  tlie  President  lias  committed  an  unauthorized  and  dangerous  interference  witli  judi> 
ial  deciirions. 

That  Thomas  Nash  w^as  committed  originally  at  the  instance  of  the  British  consul  at 
Charleston,  not  for  trial  in  the  American  courts,  but  for  the  purpose  oC  being  delivered  up  to 
ostice  in  conformity  witli  tlie  treaty  between  the  two  nations,  has  been  already  so  ably 
irgned  by  the  gentleman  from  Delaware,  that  nothing  further  can  be  added  to  that  point. 
He  would,  therefore,  Mr.  Marshall  said,  consider  the  case  as  if  Nasli,  instead  of  having  been 
committed  for  the  pur[)Ofies  of  the  treaty,  hod  been  committed  for  trial.  Admitting  even  this 
D  have  been  the  ikct,  the  conclusions  which  have  been  drawn  from  it  were  by  no  means 
rarraritod. 

Geiiilemcn  had  considered  it  os  an  offence  against  judicial  autliority,  and  a  violation  of 
iidicial  rights  to  withdraw  from  their  sentence  a  criminal  against  whom  a  prosecution  had 
>een  commenced.  They  had  treated  the  subject  as  if  it  was  the  privilege  of  courts  to  con- 
lemn  to  dentli  the  guilty  wretch  arraigned  at  their  bur,  and  that  to  intercept  the  judgment 
raj  to  violate  tlie  privilege.  Nothing  can  l>c  more  incorrect  than  this  view  of  the  case.  It 
•  not  the  privilege,  it  is  the  sad  duty  of  courts  to  Hdminii^ter  criminal  judgment,  h  is  a  duty 
9  be  performed  at  the  demand  of  the  nation,  and  with  which  the  nation  has  a  right  to  dis* 
Htnse.  If  judgment  of  death  is  to  be  pronounced,  it  must  be  at  the  prosecution  of  the  nation, 
nd  the  nation  may  at  will  stop  that  prosecution,  hi  this  respect  the  President  expresses 
otistitutionally  the  will  of  the  nation ;  and  m:iy  rightfully,  as  was  done  in  the  case  at  Trenton, 
nter  a  nolle  prosequi,  or  direct  that  the  criminal  be  prosecuted  no  further.  This  is  no  inter- 
•rencc  with  judicial  decisions,  nor  any  invasion  of  the  province  of  a  court.  It  is  the  exer- 
iae  of  an  in<iubitable  and  a  constitutional  power.  Had  the  President  directe<l  the  judge  at 
liarleston  to  decide  for  or  against  his  own  jurisdiction,  to  condemn  or  acquit  the  prisoner, 
111  would  have  been  a  dangerous  interference  with  judicial  decisions,  and  ought  to  have 
een  resisted.  But  no  sucli  direction  has  been  given,  nor  any  such  decision  been  required. 
r  the  President  determined  that  Thomas  Nash  ought  to  have  been  delivered  up  to  the 
ritidh  government  for  a  murder  committed  on  board  a  British  frigate,  provided  evidence  of 
le  iact  was  adduced,  it  was  a  question  which  duty  obliged  him  to  determine,  and  which  he 
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determiued  rightly.  If,  in  consequence  of  this  deteimination,  he  arretted  the  prooeedinfi  </ 
a  court  on  a  national  prosecution,  be  had  a  right  to  arrest  and  to  stop  them,  and  the  exntsMi 
of  this  right  was  a  necessary  consequence  of  the  determination  of  the  principal  qumioB. 
In  conforming  to  this  decision,  the  court  has  left  open  the  question  of  its  jurisdictioa  Shoold 
another  prosecution  of  the  same  sort  be  commenced,  which  should  not  be  suspended  bateoa* 
tinned  by  the  executive,  the  case  of  Thomas  Nash  would  not  Innd  as  a  precedent  ■gaiiutihi 
jurisdiction  of  the  court  If  it  should  even  prove  that,  in  the  opinion  of  the  executive,  • 
murder  committed  on  board  a  foreign  fleet  was  not  within  the  jurisdiction  of  the  coon,  il 
would  prove  nothing  more ;  and  though  this  opinion  might  rightfully  induce  the  exmiiiTS 
to  exercise  its  power  over  the  prosecution,  yet  if  the  prosecution  was  continued,  it  wodd 
have  no  influence  with  the  court  in  deciding  on  its  jurisdiction. 

Taking  the  fact,-  then,  even  to  be  as  the  gentleman  in  support  of  the  resohitioos  would 
state  it,  the  fact  cannot  avail  them. 

It  is  to  be  remembered,  too;  that  in  the  case  stated  to  the  President,  the  judge  himtttf  ap* 
pears  to  have  considered  it  as  proper  for  executive  decision,  and  to  have  wished  that  d^cisiflo. 
The  President  and  judge  seem  to  have  entertained,  on  this  subject,  the  same  opinion,  and  in 
consequence  of  the  opinion  of  the  judge,  the  application  was  made  to  the  President 

It  has  then  been  demonstrated : 

Ist  That  the  case  of  Thomas  Nash,  as  stated  to  the  President,  was  completelj  witbtfl 
the  twenty-seventh  article  of  the  treaty  between  the  United  States  of  America  and  GicM 
Britain. 

2d.  That  this  question  was  proper  for  executive,  and  not  for  judicial  decision,  snd 

3d.  That  in  deciding  it,  the  President  is  not  chargeable  with  an  interference  with  jndidil 
decisions. 

After  trespassing  so  long,  Mr.  Marshall  said,  on  the  patience  of  the  houde,  in  argoingwhil 
had  appeared  to  him  to  be  the  material  points  growing  out  of  the  resolutions,  he  regiHied 
the  necessity  of  detaining  them  still  longer  for  the  purpose  of  noticing  an  observatioD  whick 
appeared  not  to  be  considered  by  the  gentleman  who  made  it  as  belonging  to  the  argomrat 

Tlie  subject  introduced  by  this  observation,  however,  was  so  calculated  to  interest  the  pol^ 
lie  feelings,  that  he  must  be  excused  for  stating  his  opinion  on  it. 

The  gentleman  from  Pennsylvania  had  said,  that  an  impressed  American  seaman,  vbs 
should  commit  homicide  for  the  purpose  of  liberating  himself  from  the  vessel  in  which  bt 
was  confined,  ought  not  to  be  given  up  as  a  murderer.  In  this,  Mr.  Marshall  9aid,  he  coo* 
curred  entirely  with  that  gentleman.  He  believed  the  opinion  to  be  unquestionably  corree^ 
as  were  the  reasons  that  j^entleman  had  given  in  support  of  it  He  baud  never  heard  taf 
American  avow  a  contrary  sentiment,  nor  did  he  believe  a  contrary  sentiment  could  fiad 
a  place  in  the  Iwsom  of  any  American.  He  could  not  pretend,  an<l  did  not  pretend  to  know 
the  opinion  of  the  executive  on  the  siibjoct,  because  he  had  never  heard  the  opinions  of  th«l 
department;  but  he  felt  the  most  perfect  conviction,  fonndeil  on  the  genoral  conduct  n(  (tte 
governmerjt,  that  it  could  never  surrender  an  impressed  Aincriccin  to  the  nation,  which,  in 
making  the  impressment,  had  committed  a  national  injiiry. 

This  belief  was  in  no  degree  shaken  by  the  conduct  of  tlie  executive  in  this  ptriniif 
case. 

In  his  own  mind,  it  was  a  siifTicient  defence  of  the  President  from  an  imputation  of  tfcn 
kind,  that  the  fact  of  Thomas  Nash  being  an  impressod  American  was  f»bviou«ly  not  crnti^n* 
plated  by  him  in  the  dfTision  he  made  on  the  principles  of  the  case.  Conse<]ucntIy.  if  an?* 
circumstance  occurred,  which  would  es«cntially  ohango  the  case  <lecided  by  the  PrrsilcJit.th? 
judge  oiight  not  to  have  acted  under  that  decision,  but  the  new  circumstance  oiijiht  to  hav? 
been  stated.  Satisfactory  as  this  defence  might  appear,  he  should  not  resort  to  it  lM»(>aii«'*> 
some  it  might  seem  a  subterfuge.  He  defende<l  the  conduct  of  the  President  on  other  vi\ 
still  stronger  ground. 

The  President  had  decidetl  that  a  murder  committed  onboard  a  British  frijiate  on  tht»bidb 
seas,  was  within  the  jurisdiction  of  that  nation,  and  con5equ'-»nt!y  within  the  twenty  feTCT.A 
article  of  its  treaty  with  the  United  States.     He  therefore  directed  Thomas  Na*h  to  W  ilfli* 
vered  to  the  British  ministers,  if  satisfactory  evidence  of  the  muriler  should  be  adduced.  Tbs 
sufficiency  of  the  evidence  was  submitted  entirely  to  the  ju<lge. 

If  Thomas  Nash  had  committed  h  murder,  the  decision  was  that  he  should  be  stirren  If frf 
to  the  British  minister;  but  if  he  had  not  committt^d  a  murder,  he  was  not  to  l»e  surrcoslerel. 

Had  Thomas  Nash  been  an  impressed  American,  the  homicide  on  board  i4ie  Hermjooe 
would,  most  certainly,  not  have  been  a  murder. 

The  act  of  impressing  an  American  i-»  an  act  of  lawless  violence.  The  confinement  en 
board  a  vessel  is  a  continuation  of  that  violence,  and  an  additional  outrage.  Death  cfw- 
mitted  within  the  United  States,  in  resisting  such  violence,  would  not  have  )tecn  murkier,  aodl 
the  person  giving  the  wound  could  not  have  Ixvn  treated  as  a  murderer.  Thomas  Na^h  was 
only  to  have  been  delivered  up  to  justice  on  such  evidence  as,  had  the  fart  been  ci^m:n;il*>i 
within  the  United  States,  wouM  have  been  sufficient  to  have  induce*!  his  cominitmen:  snJ 
trial  for  murder.    Of  consequence,  the  ilecision  of  the  President  was  so  expressed  a»  t"» 
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die  case  of  an  impreMed  American  liberating  himielf  hj  homicide.    He  oonolnded 
■erving,  that  he  had  already  too  long  availed  himself  of  the  indulgence  of  the  Honie 
ire  farther  on  that  indulgence  by  recapitulating  or  reinforcing  tlie  arguments  which 
ladjr  beenuTged. 
lay,  Martk  8.    The  only  businew  which  occupied  the  Honie  wai  the  nnflnished 

of  Fridaj)  on  the  question  to  agree  with  the  committee  of  the  whole  in  their  dis- 
int  with  the  resolution  proposed  by  Mr.  Livingston  on  the  case  of  Jonathan  Bobbins, 
fidbolas  spoke  in  answer  to  Mr.  Marshall ;  immediately  after  which  the  question  of 
lit  with  the  reported  disagreement  was  taken  by  yeas  and  nays,  as  follows : 
Messrs.  Bartlett,  Bayard,  Bird,  J.  Brown,  Cooper,  Craik,  J.  Davenport,  Davis,  Dennis, 
ickson,  Edmond,  Evans,  A.  Foster,  D.  Foster,  Freeman,  Glen,  Goode,  C.  Goodrich, 
Gray,  Griswold,  Groves,  Harper,  Henderson,  Hill,  Imlay,  Jones,  Kittera,  H.  Lee, 
Lyman,  Linn,  Marshall,  Nott,  Otis,  Page,  Parker,  Pinckney,  Piatt,  Pbwell,  Reed, 
!^  Sewell,  Sbeafe,  Sheppard,  Spaight,  Stone,  Taliaferb,  Thatcher,  J.  C.  Thomas,  R. 
,  Wadsworth,  Wain,  L.  Williams,  Vamum,  Woods.    61. 

Messrs.  Baily,  Bishop,  R.  Brown,  Caliel,  Christee,  Clay,  Conduit,  Eggleston,  Elmen 
iwler,  Gallatin,  Gregg,  Hanna,  Heistcr,  Holmes,  Jackson,  KitcheH,  Loib,  Lyon, 
on,  Macon,  Muhlenburgh,  New,  Nicholas,  Nicholson,  Randolph,  Smilie,  J.  Smith, 
,  Sumpter,  Thomson,  A.  Trigg,  J.  Trigg,  Van  Courtland,  R.  Williams.  35. 
lion  was  then  made  to  adjourn.  Mr.  Macon  hoped  the  House  would  sit  and  decide 
tation  proposed  by  the  gentleman  from  Delaware,  so  as  to  have  done  with  the  busi- 
i  noc  to  enter  on  another  week  with  it :  however,  fifty-four  rising  for  the  adjourn- 
'was  carried. 

qf,  March  10.  Mr.  Bayard  moved  that  the  committee  of  the  whole  House,  to  whom 
srred  the  message  of  the  President  relative  to  Thomas  Nash  alias  Jonathan  Robbins, 
solution  submitted  by  himself  to  the  House;  approbating  the  conduct  of  the  President, 
md  to  that  committee,  be  discharged  fVom  the  further  consideration  thereof 
g  debate  arose  upon  this  motion,  in  which  Messrs.  Randolph,  Davis,  Jones,  Nicholas, 
on  and  Eggleston  spoke  against  it;  and  Messrs.  Bayard,  Bird,  Otis,  Kittera,  Vamum, 
i,  Edmund,  Shcphard  and  H.  Lee  in  fkvour  of  it ;  when  the  question  was  taken  by 
1  nays,  and  carried  in  the  affirmative  in  manner  following, *to  wit: 
loftpr.  Messrs.  Baer,  Bayard,  Bartlett,  Bird,  Brace,  J.  Brown,  Champlin,  Claiborne, 
.  Davenport,  F.  Davenport,  Dennis,  Dent,  Dickson,  Edmond,  Evans,  A.  Foster,  D. 
freeman,  Glenn,  Goode,  G.  Goodrich,  E.  Goodrich,  Gordon,  Gmyf  Gregg,  Griswold, 
lanna,  Harper,  Henderson,  Hill,  Huger,  Imlay,  Kitcliell,  Kittera,  H.  Lee,  S.  Lee, 
Linn,  Nott,  Otis,  Parker,  Pinckney,  Piatt,  Powell,  Reed,  Rutledgc,  Sewell,  Sheafe, 
d,  8.  Smith,  Spaight,  Thatcher,  J.  Thomas,  Tliompson,  Vamum,  Wadsworth,  Wain, 
ims,  Woods.    62. 

we.  Messrs.  Alston,  Bishop,  R.  Brown,  Cabel,  Christie,  Clay,  Conduit,  Davis,  Daw- 
ileeton,  Elmemlorf,  Fowler,  Gallatin,  Heistcr,  Jackson,  Jones,  Lich,  Lyon,  Livingston, 
Ifuhlenburg,  New,  Nicholas,  Nicholson,  Randolph,  Smilie,  J.  Smith,  Standford,  Stone, 
,  Taliafero,  A.  Trigg,  J.  Trigg,  Van  Courtland,  R.  Williams.    35. 

Ithstancling  this  disposal  of  the  question,  so  far  as  its  con<rressional  aspect  was  con- 
Robbins'  surrender  continued  a  fertile  subject  for  party  declamation. 
iews  taken  by  the  opposition  ai\er  the  adjournment,  may  bo  gathered  from  the  fol- 
iXtract  from  the  Aurora,  of  June  20,  ISOO. 

JONATHAN  ROBBINS. 

g  the  late  session  of  Congress  we  were  promised  some  facts  concerning  this  unfortu- 
Ecn;  and  wo  hoped  to  have  had  them  in  time  for  the  discussion  upon  Mr.  Living- 
otion.  We  were  disappointed  then.  We  have  been  more  successful  since,  and 
w  lay  before  our  readers  the  information  we  have  obtained,  literally,  as  we  have 
it,  in  a  letter  addressed  by  a  gentleman  residing  at  Danbury,  to  the  Editor  of  die 

i  Tiew  of  national  independence ;  as  it  relates  to  our  character  as  a  nation ;  as  it 
3  the  character  and  independence  of  our  judiciarj',  it  is  a  matter  of  utter  insignifl- 
i'hether  Jonathan  Robbins  was  a  native  of  the  Irish  bogs  or  of  the  rough  declivities 
ecticoL  Judge  Bee  himself  declared  as  much  from  the  bench;  but  he  declared  it 
se  different  from  what  we  conceive  to  be  the  taw  of  the  land,  or  the  law  of  nations. 
lee,  according  to  the  report  published,  asserted  that  it  made  no  difference  whether 

was  a  British  or  an  American  citizen;  the  treaty  comprehended  both  descriptions, 
wras  delivered  up.  We  conceive  that,  having  n  law  paramount  to  every  treaty,  that 
reat  charter  of  the  Federal  Constitution,  to  deliver  him  up,  was 

a  citizen,  contrary  to  the  Constitution. 

charged  with  the  crime  of  ]>iracy  on  the  high  seas,  over  which  the  jurisdiction  of 
ms  is  common,  it  was  a  violation  of  law  and  justice. 
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3.  That  it  was  a  violation  of  the  Constitution  to  deliver  him  up  without  the  inquest  of  ^ 

jury. 

The  principal  ground  of  defence  set  up  to  justify  the  interference  of  our  Executive,  (tod 
this  appears  to  have  been  Pickering's  act  solely,)  was  that  Bobbins  was  an  alien  boru;  aod 
the  prejudices  of  the  public  were  called  forth  to  palliate  and  mitigate  the  disgrace  of  tbe 
act,  under  this  black  subterfuge  of  inhumanity.     It  is  well  worthy  of  consideration,  h<iverer, 
with  what  nice  sympathy  in  crimes  and  maximsrof  goverjiment,  the  anglo-federalists  ud  " 
their  British  friends  agree.     It  was  a  suf&cient  palliation  of  disgrace  to  say,  Jonathan  Btikkim 
was  a  feigned  name,  and  that'in  truth  his  name  was  Thomas  Nash,  a  native  of  Waieribcd! 
It  is  remarkable  that  an  Englishman  was  acquitted  of  murder  at  Waterfonl,  in  Ireland, 
under  the  British  government,  and  upon  this  plea  the  accused  confessed  that  he  had  killed 
this  man,  but  alleged  that  it  was  not  murder,  because  he  was  a  mere  Irishman.    Tbe  H(X> 
tentots  are  less  barbarous  than  such  civilized  savages. 

Public  weakness  having  tolerated,  in  some  measure  at  least  by  its  sullen  silence,  tbe  (l^ 
livery  of  this  unfortunate  man  into  the  talons  of  the  British,  it  became  a  matter  of  sonic  mo* 
ment  to  discover  the  validity  and  authority  which  the  certificates  procured  from  JhnlMij, 
by  the  immediate  application  of  Mr.  Pickering,  carried  with  them. 

The  certificates  of  the  selectmen  stated  that  they  could  find  no  such  name  as  Joiiatbu 
Bobbins  on  the  records  of  Danbury. 

The  public  will  be  surprised  to  find  this  fact  literally  true,  and  yet  covering  a  naost  gros 
deception. 

The  records  of  Danbury  Were  burnt  along  with  the  town,  by  the  British,  during  ou 
Bevolutionary  war. 

Consequently,  these  selectmen  could  not  find  his  name  therein.  Thus,  we  see  too,  thst 
the  barbarity  of  the  British  soldiery  during  our  war  widi  them  has  been  accessar)-  to  tbe 
murder  at  the  distance  of  twenty  years. 

The  selectmen  likewise  asserted  that  they  did  not  remember  any  family  of  the  name 
of  Bobbins  in  Danbury.  The  matter  has  passed  before  the  public,  and  the  selectmen  biTe 
recovered  their  memories,  and  they  have  actually  found  a  family  of  that  name,  nay  more,t 
brother  of  Jonathan  Bobbins,  living  within  a  few  miles  from  that  town.  Bead  the  leuer— 
whoever  wishes  to  see  the  original  may  see  it  in  the  hands  of  the  Editor. 

Extract  of  a  letter  to  the  Editor,  dated  Danbury,  June  1,  1800.     "The  delivering  np of 
Jonathan  Bobbins  under  the  27th  article  of  the  British  treaty,  (for  the  furtherance  of  justice.) 
cannot,  with  all  its  palliation^  be  palatable  to  our  citizens.     On  the  subject  of  tbe  certifr 
cates  from  this  town,  I  wish  to  make  a  few  observations.    The  gentlemen  who  vrroM 
those  certificates  are,  I  believe,  men  of  common  iionesty;  they  are  so  reported  here,  bit 
assure  yourself  they  are  party  men.     In  the  first  place  the  records  of  this  town  were  burtf 
with  the  town  in  the  time  of  the  last  war.     It  is  not  difficult  to  suppose  a  man  mi::lji  for§rt 
the  record  of  a  person  whom  he  could  not  have  thought  of  in  twenty  years,  wheu  ii;e 
records  where  his  name  must  have  been   deposited,  had  been  reduced  to  ashes  lor  thai 
length  of  time;  still  less  is  the  difficulty  in  conceiving    that  ho  might    be  born  liierf.  but 
never  recorded.    Tliere  is  no  impossibility  or  improbability  that  ho  belonged  to  an  oWure 
family,  then  scarcely  known,  and  now  long  since  forgotten.     Our  selectmen  havecertifioi  that 
they  never  knew  a  person  by  that  name  residing  in  this  town  for  any  length  of  titne,  but 
they  now  acknowledge  a  person,  by  the   name  of  Robbius,  once    laboured  somewhere  ia 
this  neighbourhood,  whose  age  would  not  altogether  disagree  with  that  of  Jonathan  Rc^ 
bins,    the  Pirate.     But,  the    following    is    an   important  and   an    astonishing   fact,  a  isrt 
which  nonplused  many  of  our  certifiers,  and  which   was  related    to   me  by  one  of  thfe 
number.     On  making  inqinry  after  the  receipt  of  the  Secretary's  request,  they  founl  tliil 
a  person  of  tlie  name  of  Bobbins    wvls  then  residing   in    the  boundaries   of   Now  York 
Slate,  but  near  those  of  this  town.    This    person  they  visited,  and   the    information  tbey 
obtained  was,   'that  ho   once  Iiad  a  brother   by  the  name  of  Jonathnn  Bobbins  j  ilat  he 
had  been   absent  some  years,  and  he  concluded  dead,  as  he  had  not  heard  from  him  fai 
a  great  length  of  time;  that  ho  believed,  if  his  broUier  was  alive,  he  was  about  thiilj^ 
three  years  old.'*' 

In  what  way  the  proceeding  was  made  use  of  at  the  fall  election,  may  l>e  seen  fronitbe 
following  handbill,  which,  enclosed  in  black  lines,  like  the  "coffiu  handbilU"  of  later  dMj\ 
was  posted  throughout  the  country. 

Reader, 

If  thou  art  a  Christian  and  a  freeman, 

consider 

By  what  unexampled  causes. 

It  has  become  necessary  to  construct 

This  monument 

Of  national  degradation 

and 
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Individual  injustice,  which  is  erected 
To  oommemorate  a  citizen  of  the  United  States, 
Jonathan  Bobbins,  Mariner, 
A  native  of  Danbury,  in  the  pious  and  industrious  State  of  Connecticut, 

who. 

Under  the  Presidency  of  John  Adams, 

And  by  his  advice 

When  Timothy  Pickering  was  Secretary  of  State, 

Was  delivered  up  to  the  British  Government, 

By  whom  he  was  ignomix^iously.  put  to  death 

Because 

He  was  an  American  Citizen, 

who, 

AAer  having  been  barbarously  forced  into  the  service  of  his  country's  worst  enemy, 

And  forced  to  fight 
Against  his  conscience  and  his  country, 
Od  board  the  British  frigate  Hermione,  commanded  by  a  monster  of  the  name  of  Pigott, 

Bravely  asserted  his  right  to  freedom  as  a  man, 
And  boldly  extricated  hirtiself  from  the  bondage  of  his  tyrannical  oppressors, 

AAer  devoting  them  to  merited  destruction. 

If  you  are  a  Seaman, 

Pause — 

Cast  your  eyes  into  your  soul, 

and  ask. 

If  you  had  been  as  Bobbins  was. 

What  would  you  have  done? 

What  ought  you  not  to  do  ? 

And  look  at  Bobbins 

Hanging  at  a  British  yard-arm  I 

He  ^as  your  comrade,. 

And  as  true  a  tar  as  ever  strapped  a  block ; 

He  was  your  fellow-citizen, 

And  as  brave  a  heart  as  bled  at  Lexington  or  Trenton; 

Like  you. 

He  '^aa  a  member  of  a  Bepublic, 

Proud  of  past  glories 

and 

Boastful  of  national  honour,  virtue  and  independence; 

Like  him,  you  one  day  may  be 

Trussed  up  to  satiate  British  vengeance. 

Your  heinous  crime 

Daring  to  prefer  danger  of  death 

To  a  base  bondage. 

Alas,  poor  Bobbins, 

Alas,  poor  Liberty, 

Alas,  poor  humbled  and  degenerate  Country. 

For  an  explanation  of  the  present  position  of  the  law  in  reference  to  extradition  under  a 
treaty  with  a  foreign  state,  it  is  only  necessary  to  turn  to  the  admirable,  opinion  of  Judge 
iietts,  in  the  late  case  of  Metzger  (5  New  York  Legal  Observer,  83).  It  was  there  held  that,  as 
a  treaty  is  the  supreme  law  of  the  land,  it  is  entitled,  when  coming  before  the  courts,  to  the 
ame  efiect  as  an  Act  of  Congress,  though  no  Act  has  been  passed  to  define  the  method  of 
its  operation;  that  under  such  treaty  a  fugitive  is  subject  to  apprehension  and  commitment 
ibr  a  crime  committed  against  the  laws  of  the  country  demanding  him  as  a  fugitive,  whether 
such  crime  be  an  ofience  in  the  country  to  which  he  has  £ed  or  not ;  and  that,  whether  the 
casmfiuierU  has  arisen,  or  whether  the  compact  will  be  executed,  is  a  political  question  to 
be  decided  by  the  President,  tho. Courts  having  no  power  to  direct  or  contravene  his  de- 
cisions in  the  first  instance.  Whether  the  Judiciary  has  authority  in  habeas  corptUj  aAer  the 
fugitive  is  under  arrest,  to  prevent  his  extradition,  if  the  President  decides  to  make  it,  was 
not  decided. 


TftlAL 


OFTHB 


NORTHAMPTON  INSURGENTS. 

IN  THE  CIRCUIT  COURT  OP  THE  UNITED  STATES  FOR 

THB  PENNSYLVANIA  DISTRICT. 

PHILADELPHIA,  1799— 1800.* 


A  charge  delivered  to  the  Grand  Jury  of  the  United  States,  for  tb«    ; 
District  of  Pennaylvania,  in  the  Circuit  Court  of  the  United  Sutei 
for  said  district,  held  in  the  city  of  Philadelphia,  April  11th,  1799, 
by  James  Iredbll,  one  of  the  Associate  Justices  of  the  Supremo 
Court  of  the  United  States,  on  the  trial  of  the  Northampton  hr    . 
Burgents.t 

Gentlemen  op  the  Grand  Jury: 

The  importance  of  the  duties  you  are  now  called  upon  to  fulfil,  natih 
rally  increases  with  the  increasing  difficulties  of  our  country.     But  how- 

•  In  preparing  the  text  of  this  case,  I  have  used  very  freely  the  pamphlet  report  by  Wm. 
W.  Woodward,  Philada.,  1800.     The  chief  alteration  being  that  of  abbreviation. 

•[  By  the  act  of  July  9, 1798,  provision  was  made  for  the  registering  of  the  number  and  th« 
measurement  of  the  windows  in  each  house,  for  the  purpose,  however,  not  of  laying  a  tti 
upon  the  windows  themselves,  but  of  obtaining  an  approximate  valuation  of  the  bou«, 
which  was  the  real  subject  of  taxation.     Understood  in  the  cities,  the  progress  of  the  exo* 
officers,  charged  as  they  were  with  this  somewhat  inquisitorial  duty,  was  regarded  wA 
indifference;  but  in  the  interior, and  particularly  in  the  north-eastern  comer  of  Pennsylvtuii, 
the  treatment  which  they  received  was  far  different.     At  first  the  matter  appears  to  bat« 
been  given  up  to  the  women,  who  treated  the  invaders  of  their  fire-sides  vtith  every  specki 
of  indignity,  resisting,  as  the  trial  will  show,  the  measurement  of  their  windows  by  all  Ite 
domestic  artillery;  but  in  a  short  time  the  discontent  spread  itself  throughout  tho  whole  pof>ih 
lation,and  the  result  was  that  the  execution  not  only  of  this  particular  law,  bat  of  the  proecM 
of  the  United  States  in  general,  was  entirely  frustrated.     A  proclamation  wns  forthiridi 
issued  by  the  President,  which  is  subjoined;  and  then,  either  finding  himself,  on  the  spur  of 
the  moment,  unable  to  muster  sufiicient  force  to  compel  submission,  or  yielding  to  the  sa|^ 
gestions  that  to  dispel  a  state  disturbance,  state  militia  would  be  most  eerviceeble,  he  direcied 
a  demand  to  be  made  on  the  Governor  of  Pennsylvania. 

By  the  President  of  the  United  States  of  jSmerica. 

PROCLAMATION. 

Whereas,  combinations  to  defeat  the  execution  of  the  laws  for  the  valuation  of  lantls  aoii 
dwelling-houses  within  the  United  States,  have  existed  in  the  Counties  of  Northampum, 
Montgomery  and  Bucks,  in  the  State  of  Pennsylvania,  and  have  proceeded  in  a  manner  5irt>» 
versive  of  the  just  authority  of  tho  government,  by  misrepresentations  to  render  the  livi 
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*eat  those  difficulties  may  be,  I  am  persuaded  you  "will  meet  them 
firm  and  intrepid  step,  resolved,  so  far  as  yon  are  concerned,  that 

f  deterring  the  officers  of  the  United  States  to  forbear  the  execation  of  their  fano 
i  hf  openly  threatening  their  lives.  And  whereas,  the  endeavours  of  the  well- 
itizens,  as  well  as  of  the  executive  officers,  to  conciliate  a  compliance  with  those 
V  failed  of  success,  and  certain  persons  in  thd  County  of  Northampton,  aforesaid, 
a  hardy  enough  to  perpetrate  certain  acts,  which,  I  am  advised,  amount  to  treason, 
•rt  acts  of  levying  war  against  the  United  States,  th  J  said  persons,  exceeding  one 
in  number,  and  armed  and  arrayed  in  a  warlike  manner,  having  on  the  seventh 
le  present  month  of  March,  proceeded  to  the  house  of  Abraham  Lovering,  in  the 
ethlehem,  and  there  compelled  William  Nicholas,  Marshal  of  the  United  States,  and 
istrict  of  Pennsylvania,  to  desist  from  tlie  execution  of  certain  legal  processes  in  his 
be  executed,  and  having  compelled  to  discharge  and  set  at  liberty,  certain  personf 

had  arrested  by  virtue  of  a  criminal  process,  duly  issued  for  offences  against  the 
Btes,  and  having  impeded  and  prevented  the  commissioners  and  assessors  in  con- 
'ith  the  laws  aforesaid,  in  the  County  of  Northampton  aforesaid,  by  threats  of 
injury,  from  executing  the  said  laws,  avowing  as  the  motive  of  these  illegal  and 
le  proceedings,  an  intention  to  prevent,  by  force  of  arms,  the  execution  of  the  said 

to  withstand  by  open  violence  the  lawful  authority  of  the  ffovernment  of  the 
tates.  And  whereas,  by  the  Constimtion  and  laws  of  the  United  States,  I  am 
1,  whenever  the  laws  of  the  United  States  shall  be  opposed,  or  the  execution 
■trocted  in  any  state,  by  combinations  too  powerful  to  be  suppressed  by  the  ordi- 
se  of  judicial  proceedings,  or  by  powers  vested  in  the  Marshal,  to  call  forth  military 
ippress  such  combinations,  and  to  cause  the  laws  to  be  duly  executed;  and  I  have 
ly  determined  so  to  do,  under  the  solemn  conviction  that  the  essential  interests  of 
i  States  demand  it  Wherefore  I,  John  Adams,  President  of  the  United  States,  do 
mmand  all  persons  being  insurgents  as  aforesaid,  and  all  others  whom  it  may 
m  or  before  Monday  next,  being  the  eighteenth  day  of  this  present  month,  to  dis» 

retire  peaceably  to  their  respective  abodes:  and  I  do,  moreover,  warn  all  persons 
rer,  against  aiding,  abetting  or  comforting  the  perpetrators  of  the  aforesaid  treason- 
and  I  do  require  all  officers  and  others,  good  and  faithful  citizens  according  to  their 
I  duties  and  the  laws  of  the  land,  to  exert  their  utmost  endeavours  to  prevent  and 
mcfa  dangerous  and  unlawful  proceedings, 
imony  whereof,  I  have  caused  the  seal  of  the  United  States  of  America  to  be 

these  presents,  and  signetl  the  same  with  my  hand.  Dene  at  the  City  of  Phila- 
be  twelAh  day  of  March,  in  the  year  of  our  Lord  one  thousand,  seven  hundred  and 
le,  and  of  the  Independence  of  the  said  United  States  of  America  the  twenty-third. 

By  the  President, 

JOHN  ADAMS. 
IT  PiCKXBisro,  Steretary  of  State, 

fpkia,  Friday,  March  22,  1799. 

War  Department,  March  20th,  1799. 
To  suppress  the  insurrection  now  existing  in  the  Counties  of  Northampton,  Bucks 
tgomery,  in  the  State  of  Pennsylvanin,  in  opposition  to  the  laws  of  the  United 
I  President  has  thought  it  necessary  to  employ  a  military  force,  to  be  composed  in 
ich  of  the  militia  of  Pennsylvania,  whose  situation  and  state  of  preparation  will 
sm  to  march  with  promptitiulc.  The  corps  of  militia  first  desired  on  this  occasion 
xjps  of  cavalry,  belonging  to  this  city,  and  one  troop  from  each  of  the  Counties  of 
hiv,  Bucks,  Chester,  Montgomery  and  Lancaster.  These  troops,  I  have  the  honour 
:  your  excellency  will  order  to  hold  themselves  in  readiness  to  march  on  or  before 
nstant,  under  the  command  of  Brijnidier-General  Macpherson. 
the  honour  to  be,  with  the  greatest  respect,  your  excellency's  most  obedient  and 
srvant, 

JAMES  McHENRY. 
oellency,  Gov.  Thomas  Mifflin. 

vponae  was  as  follows: 

The  Secretary  of  War  has  this  moment  communicated  to  me  the  President's 
to  employ  a  military  force,  in  suppressing  the  insurrection  now  existing  in  the 
if  Nortliampton,  Bucks  and  Montgomery,  with  a  request,  that  the  troops  of  cavalry 
to  this  city,  and  a  troop  from  each  of  the  counties  of  Philadelphia,  Bucks,  Chester, 
ezy  and  Lancaster,  may  be  ordered  to  hold  themselves  in  readiness  to  march,  on 
the  28th  inst ,  under  tlic  command  of  Brigadier  General  Macpherson. 
iOy  therefore,  immediately  issue  general  orders  for  complying  with  the  President's 
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no  dishonour  or  calamity  (if  any  should  await  us)  shall  be  ascribable  to 
a  weak  or  partial  administration  of  justice. 

request;  and  communicate  by  express,  with  the  commanding  officers  of  the  seTeral  corpi 
As  soon  as  the  troops  are  ready  to  march,  you  will  make  your  report  to  me;  seiKlingtlii 
returns  of  the  officers,  from  time  to  time,  as  you  receive  them. 

I  am,  sir,  your  most  obedient  serrant, 

THO.  MIFFLIN. 
PkUadelphia,  March  20th,  1799.     3  o'clock  P.  M. 
To  PsTER  Batxton,  Esq. 

Adjt.  General  of  the  Militia  of  Pennsylvania. 

The  Legislature  of  the  State  being  then  in  session,  and  having  received  the  Preskkoii 
proclamation,  under  cover  of  a  message  from  the  Governor,  put  it  in  charge  of  a  oomminec^ 
who  reported  as  follows : 

The  committee  to  whom  was  referred  a  message  from  the  Governor  respecting  a  prodfr 
mation  of  the  President  of  the  United  States,  announcing  the  combination  to  defeat  the  itvi 
for  the  valuation  of  lands  and  dwelling-houses,  which  has  existed  in  the  counties  of  Ikrit 
ampton,  Montgomery  and  Bucks, 

REPORT, 

That  they  have  had  the  said  message  under  their  serious  consideration,  and  find  cuNSCf 
deep  regret,  that  combinations  to  defeat  the  laws  of  ihe  United  States,  have  a  second  tint 
made  their  appearance  in  the  State  of  Pennsylvania;  that  such  combinations  are  repugoMI 
not  only  to  the  pure  prirniiples  of  republicanism  and  the  spirit  of  our  Constitutioo,  botalM  - 
highly  dishonourable  to  the  character  of  a  portion  of  the  citizens  of  our  State.  That  lawl  teodiag 
to  lay  the  heaviest  burthen  on  the  most  opulent  part  of  the  community,  should  be  oppoHl 
by  those  on  whom  it  operate»  lightest;  proves  that  the  opposition  has  arisen  from  ignocaoo^ 
or  the  most  dark  and  nialignant  designs. 

Your  committee  cannot  hesitate  to  express,  with  the  most  lively  sensibility,  their  eatiii 
disapprobation  of  such  unwarrantable  conduct,  tending  to  tlie  dissolution  of  our  govenunes^  i 
and  subversive  of  the  principles  of  tranquillity  and  good  order,  and  it  is  the  duty  of  tmf 
good  citizen  to  discountenance  such  treasonable  combinations,  yet,  as  the  general  govemmcil 
has  sufficient -power  to  compel  obedience  to  the  laws,  and  the  President  has,  in  bis  prod^ 
mation,  determined  so  to  do  in  this  instance,  and  has  not  thought  the  aid  of  the  San 
necessary, 

The  Committee  offer  resolutions: 

Resolved^  That  this  House  will,  when  required,  cooperate  with  tlie  general  govemmenfc 
with  alacrity  and  promptitude,  to  sni)prcs9  unlawful  and  treasonable  combinations  to  liefett 
the  execution  of  the  laws  of  the  United  States,  but  as  no  such  co  operation  is  now  required, 
this  House  consider  their  interfc^rence  at  present  as  wholly  unnecessary, 

A  motion  was  made  by  Dr.  Logan,  and  seconded  by  Mr.  Eyre,  to  add  the  following  rcjo* 
lulion  to  tlie  report  of  the  committee. 

Aurora  {Friday),  March  25rt,  n99. 

Resolvedj  That  the  Governor  be,  and  is  hereby  requested  to  cause  full  and  due  inquiry 
into  the  causes  of  the  said  riots,  and  to  make  special  report  to  this  House,  thereiipoo,  tai 
particularly  of  any  circumstance  which  may  be  alleged  or  discovered,  tending  to  &how  tkt 
origin  of  the  same  in  the  agency  of  foreign  incendiaries,  or  the  seditious  views  of  dameitifi 
traitors. 

On  the  question,  Will  the  House  agree  to  the  said  Resolution?     The  yeas  and  najs  wen 
as  follows: 

Yeas,  27.     Nays,  45. 

The  following  is  a  translation  of  a  Manifesto  in  the  German  language,  issuetl  to  the  io* 
habitants  of  the  Counties  of  Nurthampiun,  &c.,  by  General  Macpherson,  the  otilcer  in  com- 
mand— which  gives  a  general  view  of  the  object  with  which  he  was  charged. 

William  Macpherson,  Brigadier-General  of  the  armies  of  the  United  States,  Commander  of 
the  troops  ordered  to  act  against  the  insurgents  of  the  Counties  of  Northampton,  lfent> 
goniery,  and  Bucks,  in  the  Stateof  Pennsylvania : — To  tlie  People  of  the  aforesaid  CoootM 


Fkllow  Citizshs: — 

Being  ordered,  by  the  President  of  the  United  States,  to  employ  the  troops  under  my 

mand,  or,  according  to  circumstances,  further  military  force,  to  procure  submissiuB  to  tbe 
laws  of  the  United  States,  and  to  suppress  and  disperse  all  unlawful  oombtoatiooi  m-hkh 
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If  ever  any  people  had  reason  to  be  thankful  for  a  long  and  happy 
6DJojment  of  peace,  liberty  and  safety,  the  people  of  these  states 

^Kn  there  been  made  to  obstruct  the  execution  of  the  aforesaid  laws,  or  any  of  ihcm,  by 
mio  force  or  power ;  I,  therefore,  have  thought  it  proper  to  inform  the  people  of  the  said 
oiiDties.  and  all  others  whom  it  may  concern,  of  the  danger  to  which  they  expose  them- 
elves  by  combining  in  unlawful  proceedinfrsj,  or  givins;  any  a«><istance  or  encouragement  to 
»«  who  are  concerned  therein ;  and  likewise  to  represent  to  them,  how  just  it  is  to  submit 
)  the  laws  in  general,  but,  particularly  to  those  against  which  they  have  opposc<l  them- 
Hves  in  the  most  violent  manner.  It  cannot  be  unknown  to  yon,  my  fellow  citizens,  nor 
I  any  part  of  the  people  of  the  United  States,  that  submission  to  the  laws,  constitutionally 
lade,  is  absolutely  necessary  for  the  support  of  the  government;  and  that  in  a  republic, 
'here  laws  are  made  by  general  consent,  this  consent  must  be  manifested  by  the  majority 
rncb  persons  as  have  been  appointed  for  that  purpose  by  the  people  in  general,  according 

I  the  Constitution. 

The  whole  mass  of  the  people  cannot  meet  together  to  make  laws,  as  it  is  clear,  in  places 
here  a  debate  takes  place,  there  will  always  be  a  difference  of  opinion,  and  that,  therefore, 
y  deciiiiun  can  ever  take  place  unless  the  voice  of  the  majority  prevails.  The  people  of  the 
nited  States  were  sO  well  convinced  of  this  truth  at  all  times,  that,  since  their  first  scttle- 
leot  in  this  country,  they  suffered  themselves  to  become  governed  by  assemblies,  which 
ley  diose  themselves  to  represent  their  persons ;  and,  whenever  it  wos  necessary,  they 
mpelled  by  force  of  arms  everybo<ly  to  submit  to  the  laws  made  Ijy  a  majority  in  such 
■emblies.  The  Fetieral  government  is  as  well  a  government  of  tlie  people,  as  freely 
losen  by  them  to  represent  them,  and  to  make  laws  for  their  benefit,  as  the  governments 
r  die  re?i>ective  States.  It  was  established  and  ordained  by  the  peo[)Ie  themselves,  as  is 
qnefl»ly  declared  by  the  Constitution,  "To  form  a  more  perfect  imion,  estnbliAh  justice,  en- 
oe  domestic  tranquillity,  provide  for  the  common  defence,  promote  the  goneral  welfare, 
ad  secure  the  blessings  of  liberty  to  ourselves  and  our  posterity.''  In  order  to  obtain  these 
reat  and  desirable  ends,  for  which  the  first  ortielos  of  confederation  were  found  to  bo  nl- 
]|Bether  insufficient,  they  gave  Congress  several  powers  specified  in  the  Constitution. 

From  the  nature  of  the  government,  sometimes  doubts  may  arise,  and  have  already  arisen, 
rhether  some  of  these  powers  authorize  Congress  trj  muke  certain  laws ;  nevertheless} 
liere  is  a  regular  and  lawful  manner  to  decide  such  questions  when  they  occur,  to  which 

II  good  citizens  should  resort,  and  submit  to  them  without  reserve.  But,  in  the  present 
Me,  no  such  doubt  has  ever  been  entertaineil,  nor  can  it  take  place ;  becausi^,  in  the  Consii- 
ation,  it  is  expressly  de<'lared,  ^rt.  1,§  8,  **Tluit  Congre^Js"  simll  have  power  "to  lay  and 
ollect  taxes,  duties,  imiHJsts,  and  excises,  to  pay  the  debts  and  proviile  for  the  common 
lefence  and  general  welfare  of  the  United  States.''  The  Coustitntion  givini:  this  power  to 
Ibogress.  that  bwly  has  to  decide  when  and  in  what  manner  it  shall  be  exercised,  and  this 
lecision  must  Ije  expresse<l  by  a  majtmty ;  and  when  this  is  once  expresseil,  it  must  be 
beye*!,  or  el^e  the  Constilulion  must  fall,  and  with  it.  nil  goo<l  government,  law  and  order, 
inst  b^  annihilated,  and  discord,  civil  war  and  anarchy  must  follow  theriMipon,  where, 
rithont  government,  all  things  would  be  overturned  and  plunged  into  confusion.  The  act 
gainst  which  the  prest-nt  treasonable  opposition  is  made,  is  that  for  laying  an<l  collecting  a 
IX  for  the  common  defence  and  general  welfare  of  the  United  States,  therefore  an  act 
rhicb  Congress  is  expressly  authorized  by  the  people  to  make  ;  yea,  on  the  least  cousidera- 
on,  it  is  plain,  that  it  is  as  necessary  and  equitable  in  itself,  as  agreeable  to  the  Constitution, 
nd  even  favourable  to  those  people  who  now  oppose  the  execution  thereof.  Nolwdy  has 
enied,  nor  can  anybody  deny,  that  the  United  States,  at  the  time  the  act  was  passed,  was 
ireatenetl  with  the  resentment  of  a  very  powerful,  very  ambitious,  and  very  revengeful 
ation,  and  are  so  yet.  From  what  this  resentment  originated,  or  whether  it  miiiht  have 
een  obviate<l  by  a  different  course  of  conduct,  are  only  accidental  questions.  The  main 
uestion  is,  whether  we  should  submit  to  those  humiliations  whieh  that  nation  has  heaj)ed 
pon  us,  and  subscribe  to  the  scandalous  conditions  demandetl  of  us,  or  prepare  ourselves  for 
••i.^raijcft  and  the  defence  of  our  ri:»hts,  as  it  becomes  a  free,  in«lepcndent  nation. 

With  respect  to  this  question,  which  Congress  was  oblijre<l  to  <leeirle  upon,  according  to  its 
ii?y  ^-To  pra\-ide  for  the  common  defence  and  general  welfare  of  the  Unitod  States,"  there 
r*a«  no  difference  of  opinion,  or  at  least,  there  was  none  declared.  All  agreed  that  wo 
fMHiId  not  submit  to  what  France  proposed,  but  prepare  for  our  defence  in  case  she  should 
tlenipt  to  carry  them  by  force.  The  only  question  was,  in  what  manner  we  shouM  pre- 
are.  and  how  far  these  preparations  were  to  go.  Who  were  to  decide  this  question?  the 
lajority  or  the  minority?  A  majority,  and  a  large  majority  of  the  ppo[)le's  Representatives, 
liofeen  by  themselves  according  to  the  Constitution,  made  the  decision,  and  n'solved  upon 
le  manner  of  proceeding  which  has  lx?en  observed.  This  manner  of  proceedirjg  required 
ioney,  and  in  order  to  obtain  that  a  tax  l)ecame  necessary.  If  a  diffenint  nvmiier  of  pro- 
eeding  had  been  adoptc<l,  money  and  the  tax  would  nevertheless  havo  been  necessary; 
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sorely  hftve*     While  every  other  country  almost  has  been  eos 
with  foreign  or  domestic  war,  and  8om0  of  the  finest  ooontriss  ( 


became  it  »  impossible  to  defend  the  ooimtiy  in  «ny  wajr,  or  to  maka 
the  defence  thereof,  without  money.  Even  if  there  bnd  been  any  bnae 
a  submission  to  the  conditions  of  France,  and  the  propoeal  had  boon  agreed  lo^  m 
less,  money  and  taxes  woald  have  been  necessary;  beoraae  France  flwnandad  of  ■ 
all  things,  the  loan  of  pMiny  millions  of  dollars,  and  gaTe  ns  to  know  that  their  §m 
mands  would  be  in  proportion  to  our  ability  to  pay.  In  order  to  raise  this  nnlinuW 
we  should  have  been  obliged  to  submit  to  'much  heavier  taxes  than  Coi^peM  h 
laid  for  our  defence.  They  certainly  afterwards  pretended  to  give  up  this  <*wti«H  j  t 
all,  so  doing  was  only  the  consequence  of  our  resistance  and  oar  preparatioosi  and  A 
parations  had  already  rendered  the  tax  necessary.  In  laying  this  tax,  Coogvess  paid  dip 
attention  to  the  situation  and  wants  of  thq  pe<^Ie,  and  distributed  it  in  snob  a  warn 
the  burthen  almost  totally  Alls  on  the  richer  part,  and  the  poorer  class  are  greasy  I 
fiom  the  efieots  thereof.  It  is  laid  on  lands,  dwelling  houses,  and  slaves;  hot  at  i 
no  slaves  in  this  State,  the  whole  tax  fiiUs  upon  the  lands  and  dwelling  hoosea.  II 
are  to  be  taxed  exactly  to  their  value,  be  the  owner  who  he  may,  but  the  dwallim 
are  appraised  at  a  different  rate.  The  poor  man,  whose  house,  out-houses,  and  lo^ 
oeeding  two  acres,  are  worth  less  than  an  hundred  dollars,  has  nothing  to  pay ;  aodif 
wortli  one  hundred,  the  tax  would  be  only  twenty  cents.  According  to  the  sum  ad 
booses  of  a  hi|^r  value  pay  as  follows  >— 

If  9200  ...  40^eat8. 

300  -       -        -  60 

400  -       -        .  -SO 

000  •        •        .  100 

From  which  yon  will  perceive,  my /ellow  citiaensi  that  the  honse:tax  is  •'r^^r^ 
value  of  the  house,  at  20  centt  to  9l00;  but  for  houses  from  9&00  to  #1000  va 
tax  rises  for  each^lOO,  30  cents;  so  that  a  house  of  the  value  of  9600  will  have  tD; 
times30oents,or  91  80  cents. 

If  worth  9700  pays  92  10  cents. 
800     •        3  40 
900     •        3  70 
1000     •        3  00 

At  this  rate,  the  rich  man,  with  a  bouse  rated  at  91000,  has  to  pay  three  times  as  n 
the  tax  as  the  poor  man  whose  house  is  rated  at  one  half  that  sum,  viz^  9^00;  and  t 
tax  operates  progressively  to  the  most  costly  houses  and  c^ulent  people,  until  the  i 
their  houses  is  taxed  in  proportion  five  times  as  high  as  those  of  their  poorer  fellows 
whose  houses  are  worth  only  from  9 100  to  9 ^KK).  A  bouse  worth  9 1 00  pays  20  ceoli 
is  only  the  one  flflh  part  of  one  per  cent  of  its  value ;  a  house  worth  930,000  ptji 
which  is  one  whole  per  cent  of  its  value,  and  consequently  five  times  as  much  inpst 
as  the  other. 

Hereby,  my  felloW'Citizens,  you  must  be  convinced  that  an  opposition  to  this  ^ 
counties  is  not  only  contrary  to  the  Constitution,  the  laws,  and  every  principle  of  ^oiod 
ment,  but  in  itself  is  inconsistent  and  ridiculous,  as  the  tax  which  is  opposed  isli 
easy  on  the  poorer  citizens,  whom  they  irritate  to  opposition.  Many  pf  their  houses,  h 
would  have  no  tax  to  pay,  and  very  few  more  than  one  dollar  each,  for  very  few 
bouses  will  be  rated  at  more  than  9500.  It  is  true  they  will  be  subject  to  a  land 
the  tax  on  houses  must  first  be  deducted  from  the  whole  quota  of  the  State,  aad 
then  deficient  will  be  laid  upon  the  land.  The  houses  in  tliis  State  will  probsdily 
greatest  part  of  the  tax,  perhaps  the  whole,  and  in  that  case  no  tax  will  be  laid  ■ 
land)  and  those  whose  houses  are  rated  at  less  than  9100,  will  be  exempted  from 
As  a  further  proof  of  the  attention  of  Congress  to  the  wishes  and  accommodatioi 
people,  they  have,  during  the  last  session,  repealed  that  part  which  required  a  atMi 
the  windows  of  each  dwelling-house,  and  which,  as  it  afterwards  appeared,  waa  oa 
greeable  than  necessary  and  useful.  Therefore,  ix>  further  account  of  the  windows  I 
demanded.  To  ascertain  the  value  of  the  lands  and  houses  was  a  difficult  matteTii 
nected  with  a  great  deal  of  expense ;  but  when  once  done,  need  not  be  repeatad 
pains  were  taken,  and  the  most  effective  measures  employed,  to  select  people  of  goodd 
who  understood  the  business  well,  and  whose  interests  were  equally  involvad  «i 
fellow-citizens,  to  have  the  business  accurately  executed. 

Besides,  this  act  is  not  perpetual,  being  only  for  one  year,  and  will  not  be  oontinaM 
the  public  good  demands  it,  and  not  otherwise  than  with  the  emsent  of  the  peopla 
their  representatives;  as  ibr  those  who  have  in  so  treasonable  a  mamitt  oppowd  fh 
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^he  hsLTe  been  the  scene  of  every  species  of  vice  and  disorder,  where 
Jto  lite  was  safe,  no  property  was  secure,  no  innocence  had  protectioni 

tkm  ot  Rich  lawful,  necessary,  and,  for  that  part  of  the  citizens  who  were  the  least  able  to 
pay  tmxea,  indulgent  law,  there  can  therefore  be  no  excuse ;  the  bad  consequences  which  they 
drsw  upon  themselves  by  their  criminal  conduct,  they  cannot  impute  but  to  their  own  blind- 
ness, obstinacy  and  malice.  On  the  contrary,  every  necessary  step  will  and  must  be  taken 
K)  faring  them,  and  all  others  who  have  aided  and  abetted  them,  to  submission,  and  trial  by 
doe  course  of  law,  in  order  that  their  punishment  may  serve  as  an  example  to  others,  and 
prevent  the  like  crimes  in  future.  The  necessity  of  employing  arms  against  a  number  of 
oar  fellow-citizens  is  painful,  but  the  conse<iuences  must  be  imputed  to  those  whose  traitorous 
oondnct  has  produced  the  present  disturbances,  and  not  to  government,  who,  according  to 
their  most  sacred  duties,  are  obliged  to  maintain  order  and  enforce  obedience  to  the  laws. 

But  all  thoee  who  return  quietly  to  their  homes,  and  abstain  from  any  participation  in 
these  unlawful  acts,  either  through  open  aid  or  secret  abetting,  counsel,  or  information,  shall 
obtain  the  utmost  protection  to  their  persons  and  property. 

Every  precaution  shall  be  taken  that  tlic  march  of  the  troops  shall  not  be  troublesome  to 
Ae  citizens;  all  subsistence  shall  be  punctually  paid  for,  and  the  strictest  discipline  observed. 
Let  mCt  therefore,  my  fellow-citizens,  wani  and  entreat  you,  as  you  love  your  country,  and 
estimate  the  happiness  concomitant  of  liberty,  order  and  peace ;  as  you  wish  to  avoid  the 
necessity  of  human  bloodshed,  which  is  as  much  repugnant  to  my  wishes,  as  to  those  of  the 
President ;  as  you  abhor  the  horrors  of  a  civil  war,  and  the  crimes  and  punishments  of  traitors, 
let  me  conjure  you  to  shut  your  ears  against  the  counsels  of  those  malicious  persons  who 
'Vould  lead  you  to  destruction,  in  order  to  satisfy  their  ambition,  while  tliey  screen  them- 
selves from  the  punishment  due  to  their  crimes ;  who  try  to  seduce  you  to  take  up  arms 
agiinst  the  laws  and  government  of  your  country,  and  to  involve  yourselves  in  a  contest  as 
Itopeless  as  it  is  criminal,  against  the  whole  power  of  the  United  States;  who  speak  to 
you  of  pence  and  liberty,  while  they  are  kindling  civil  war;  who  complain  of  expenses,  while 
ihej  are  forcing  the  government  to  augment  them,  in  order  to  suppress  sedition  and  revolt ; 
and  who  plume  themselves  upon  being  republicans,  while  transgressing  the  most  essen- 
tial principles  of  republican  government;  to  wit,  obedience  to  the  laws  made  by  the  deci- 
tkm  of  the  majority. 

Therefore  I  forewarn  you  not  to  aid  or  abet  those  violaters  of  the  law  in  any  manner,  so 
tLat  ]rou  may  avoid  a  participation  of  tlieir  crimes,  and  the  consequent  punishment. 
Given  under  my  hand  and  seal,  at  head  quarters,  April  Gth,  1799. 

WM.  MACPHERSON, 
By  order  of  the  Governor. 

Jo2f  ATHAir  Williams,  jiid  dt  Camp, 

This  manifest  was  accompanied  with  a  letter  from  the  Rev.  Mr.  Helmuth,  a  Lutheran 
!iiiDi>stcr  of  Philadelphia,  conspicuous  for  his  piety  and  zeal. 

To  the  people  of  Northampton  County: 

Friends  and  Brethren  in  the  Faith:  Excuse  my  addressing  these  lines  to  you;  where  there 
ii  fire,  everybody  is  bound  to  extinguish  it,  and  the  clergyman  is  no  more  to  be  blamed  for 
leading  his  aid  than  any  other  citizen.  I  am  depressed  with  anxiety  on  your  account.  I 
know  the  consequences  of  conduct  like  yours ;  many  of  you  will  doubtless  be  apprehended 
tnd  confined,  some  perhaps  will  pay  the  forfeit  with  their  lives.  You  know  it  is  the  duty 
of  the  clergy  of  the  city  to  warn  such  miserable  persons,  and  prepare  them  as  much  at 
in  their  power  for  the  awful  change;  my  heart  was  much  oppressed. 

I  thought, alas !  perhaps  the  same  circumstances  as  those  of  1794  will  again  occur;  perhaps 
other  dtoughtless  people  will  fall  into  the  same  wretched  situation,  because  they  were  igno* 
rant,  and  were  deluded,  and  what  would  be  your  feelings  if  you  had  to  witness  their  sorrow 
and  anguish,  their  agonies  of  death?  You  should  have  warned  the  miserable  creature;  ho 
would  then  perhaps  liave  been  saved;  but  you  neglected  to  warn  him,  and  are,  therefore, 
responsible  for  the  destruction  of  him  and  his.  Such  were  the  melancholy  reflections  that 
induced  me  to  write  you  these  few  lines. 

I  trust  that  you  will  think,  when  you  read  this,  as  you  may  in  all  truth :  This  man  is  sin- 
cere in  his  wishes  for  our  welfare — why  then  should  we  think  it  improper  in  him  to  send  us 
this  advice?  If  be  even  should  now  and  dien  say  some  things  that  are  not  perfectly  agree- 
able to  us,  we  will  still  take  it  in  good  part,  for  perhaps  he  is  in  the  right,  perhaps  we  have 
been  deluded,  we  may  have  been  deceived :  If  such  be  your  thoughts,  you  will  soon  find 
ihem  perfectly  correct. 

You  have  hitherto  entitled  yourselves  to  the  character  of  industrious  and  religious  citizens 
of  the  Union,  and  most  of  tlie  Germans  still  deserve  that  praise;  but,  sorrowful  to  relate,  you 
bare  suffered  yourselves  to  be  spurred  on  to  the  most  abominable  injustice,  to  actual  rebel- 
lion against  the' government  you  yourselves  have  chosen.    How  happy  it  is  that  your  num* 
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and  nothing  but  the  basest  crimes  gave  any  chance  for  momentarj 
preservation;  no  citizen  of  the  United  States  could  tmlj  say  that  in 

ber  is  but  small  amongst  the  serious,  and  that  the  far  neater  part  of  them  view  yoor  incoD* 
siderate  conduct  with  detestation!  You  all  know  that  government  cannot  exijt  vrittioot 
taxes;  at  least  your  Bible  would  so  instruct  you;  read  Romans,  xiii.  1 — 7  ;  read  it  anentirelf. 

Bo  but  reflect  seasonably  on  your  conduct.  Even  the  holy  passion  week  have  you  pro- 
faned  with  the  works  of  actual  rebellion.  Tou  have  undenaken  to  oppose  a  tai  which  is 
as  favourable  to  the  country  people  as  any  tax  can  possibly  be ;  for  the  rich  inbabttantt 
of  the  cities  pay  by  far  the  greatest  proportion  of  it;  you  have  undertaken  to  oppose  a  ttx 
which  never  would  have  been  made  had  not  the  government  been  necessitated  to  make 
defensive  preparations  against  the  attacks  of  the  French ;  a  nation  that  aims  at  the  orcrthiov 
and  destruction  of  all  religion,  against  a  people  that  would  scarcely  have  dared  to  attack  aad 
plunder  us,  if  they  had  not  been  certain  that  they  had  their  advocates  amongst  us. 

You  do  not  consider  the  dreadful  consequences  of  such  opposition  as  you  have  toaJf ;  I 
will  therefore  inform  you  of  some  of  them. 

In  the  first  place,  an  army  of  several  tjiousnnd  men  will  be  marched  into  your  ne isfabooh 
hood ;  you  well  know  that,  in  spite  of  every  possible  attention  of  commanding  officer?,  excessn 
will  be  committed  by  an  army.  You  will  be  more  or  less  prevented  from  following  yoor 
usual  occupations,  and  yourselves  and  families  will  be  put  in  the  greatest  terror  and  appre- 
hension. 

2dly.  The  army  will  cost  money,  and  this  money  the  government  will  have  to  raise  bf 
new  taxes,  for  which  you  must  thank  your  own  opposition.  The  Western  Expedition  in 
1794,  cost  a  million  of  dollars;  from  this  you  may  judge  what  expense  yon  will  brinsoo 
yourselves  and  fellow-citizens  by  your  scandalous  insurrection. 

3dly.  If  you  make  any  farther  opposition,  you  will  necessarily  be  treated  as  Rebels,  sad 
before  a  month  has  passed,  many  of  you  will  l^  in  prison.  They  will  be  torn  from  their 
wives  and  children,  and  some  will  probably  suffer  an  ignominious  death. 

Alas !  my  heart  bleeds  for  you.  You  have  been  told  a  thousand  falsehoods.  Yea  bare 
been  told  that  the  militia  approved  of  your  violence,  and  would  not  march  against  you.  But  joo 
have  been  wrongfully  deceived.  For  my  own  part,  I  have  heard  many  speak  of  your  conduct, 
but  I  have  not  heard  one  approve  of  it;  your  best  friends,  (if  those  are  your  best  frkmiU 
who  agree  with  yt)u  in  political  opinion,)  say,  the  occurrences  in  Northampton  are  veryus* 
justifiable;  the  insurgents  must  be  subdued;  what  would  become  of  us  if  everybody  was  to 
create  an  insurrection?  This  is  the  substance  of  what  is  thought  and  saidof  }rour  con>!iid— 
and  you  may  depend  upon  it,  that  the  government  could,  at  a  very  short  notice,  !nu*ter  cp* 
wanU  of  twenty  tliousniid  men,  if  such  a  numbor  were  necessary,  who  would  willlr.a'y 
march  against  you.     Everyone  cries,  shame!  shame!  upon  you. 

I  beseech  you  to  mark  well  the  character  of  those  men  who  have  enticed  you  to  tlii«  in- 
surrection. Are  there  not  many  of  them  who  spend  more  money  at  the  taverns  in  tie 
course  of  a  few  evenings,  than  their  whole  tax  amounts  to?  Honest  Chriiitian  ir.en  vri.l 
never  advise  to  rebellion,  but  more  especially  against  a  government  which  ha-*  .*c;ir.viy  :-i 
equal  under  the  sun.  No,  they  are  wicked,  restless  men,  who  have  deceived  theuis^lves 
and  you. 

It  is  your  misfortune  that  you  have  suffered  the  habit  to  grow  npon  you,  of  scani^alizinjp*- 
vernment;  of  cursing,  instead  of  blessing  it;  and  then  indeed  there  are  enough  to  bo  fount'i 
who,  having  particular  ends  in  view,  will  scheme  with  you ;  persons  who  wish  for  your  fr^aV 
ship  on  election  days,  in  order  that  they  may  gel  a  lucrative  office  under  the  wry  govorniiit^t 
that  they  blaspheme.  When  matters  come  to  extremities,  these  deluders  ktiow  perf-Kt'.y 
well  how  to  slip  their  necks  out  of  the  halter,  and  let  the  deluded  suffer;  the««e.  who  in  riv 
parison  with  the  former,  are  innocent,  will  1^  left  to  bake,  as  their  deceivers  liave  bruw-.-J. 
Think  of  me,  when  you  exf^crience  this  sorrowful  truth. 

Alas!  you  have  been  most  scandalously  deceived:  from  my  soul  I  pity  you.  But  wb:;t :« 
now  to  be  done?  Listen,  and  take  my  advice.  It  is  possibU',  tliat  the  Mar>hal  wi!l  Iw-  *om: 
with  an  armed  force  to  seize  the  wretches  who  opi)Osed  him  in  arms.  For  (J<>  I's  snl^.  J(* 
not  let  yourselves  be  prevailed  u])on  to  ab(H  those  rebels;  for,  should  you  be  found  in  iLvit 
company,  you  will  certainly  be  punished  with  them. 

Rather  endeavour  to  persuade  them  to  deliver  themselves  up  to  the  proper  authoritv.  (and 
this  would  be  the  wisest  course  they  could  pursue;)  but  if  they  will  not  do  so,  give  the  Mar- 
shal every  assistance  he  may  require,  for  it  is  your  duty. 

Take  njy  advice.  Affection  for  you,  and  the  impulse  of  conscience,  have  com ptMle^l  me  to 
write  you  this  letter.  If  you  follow  iny  counsels,  you  will  do  well;  if  not,  I  have  dofre  iry 
duty. 

Be  assured  that  I  remain  your  friend, 

J.  HENRY  CH.  HELMITR 
Pfakuti^hia,  March  28th,  1799. 
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Q  country  any  oppression  had  been  permitted  with  impunity,  or 
&  had  any  grievance  to  complain  of,  but  that  he  was  required  to 

lew  taken  by  the  opposition  generally  of  the  ^  insurrection,"  maybe  gathered  by  the 
r  notices  In  the  Aurora. 

(Tuetday)  March  12,  1799. 
iblic  attention  has  been  engaged  for  two  or  three  days  by  some  occurrences  that 
;n  place  in  Northampton  County,  in  this  State.  Kifortd  arc  making  to  magnify  these 
ses  into  a  terrible  and  bloo<iy  conspiracy  against  the  ^^overnmerit,  &c.  We  shall, 
,  briefly  state  such  facts  as  have  been  cotnniunicated  to  us  on  this  subject, 
well  known  circumstance,  that  in  the  schedule  made  out  for  the  appreciation  of  the 
IS,  passed  at  tlie  Session  of  Congress  before  the  last,  tiiere  was  a  column  set  apart  for 
g  the  number  and  measurement  of  tlie  windows  in  every  house,  although  no  tax 
laid  on  windows.  This  circumstance  caused  a  considerable  ilcgrcc  of  discontent 
It  all  parts  of  the  Union;  in  some  places  the  assessors  were  induce(i  to  desist  from 
asurement,  and  a  member  of  Con^re$>s  in  the  last  session,  suggested  the  omission 
tfthat  measure,  which  was  generally  supposed  by  the  people  to  be  intended  as  the 
i  future  tax. 

tharripton  County,  while  a  person  was  in  the  act  of  measuring  the  windows  of  a 
woman  poured  a  shower  of  hut  water  over  his  ht^d ;  in  other  places  they  were 
,  and  every  expression  of  oilium  made  use  of,  but  no  other  violence  done  than  the 
war  carrietl  on  by  the  female. 

1  uf  the  assessors  were  intimidatcil  from  pursuing  the  duties  for  which  they  were 
I,  and  complaints  were  laid  agiiinst  uevend  persons,  who  had  uttered  their  dislike 
they  calle(l  the  window  tax.  The  matter  was  taken  up  by  th«f  Executive  Commit- 
B  Union,  and  the  Marshal  of  this  State  District  was  directed  to  arrest  several  per- 
I  Tiotation  of  the  law. 

arshal  procec«led  to  the  different  places  where  the  people  resided,  arrested  them,  and 
Is  for  their  appearance  at  an  inn  in  Bethlehem  ;  all  the  accused  appeared  agreeably 
itmeot,  except  tliree  out  of  seventy  persons. 

"der  of  the  Marshal  was  to  bring  them  to  this  city,  and  they  were  preparing  to  set 
Philadelphia,  when  a  Ixxly  of  the  people,  some  on  horseback  and  others  on  foot, 
»f  them  belonging  to  the  volunteer  uniform  corps,  a]>peared,  and  demanded  the 
I  of  the  prinoners. 

risoners  remonstrated  in  vain,  and  insisted  on  proceeding  to  Philadelphia,  relying 
laws,  l>ut  the  people  that  were  collected,  were  not  to  be  diverted  from  their  purpose ; 
ms  were  set  at  large,  and  the  Marshal  has  returne(^  to  Philadelphia, 
lit  justice  to  th»  Marshal  to  say,  that  he  has  conducted  himself  with  propriety  in  the 
tliis  bu?iness,an«i  the  persons  thai  were  first  arrested  behaved  with  the  utmost  pro* 
d  deference  for  the  Constitutional  authorities. 

e  informe<l  that  a  body  of  volunteers  are  to  be  called  out  and  marched  into  North- 
^nnty,  but  we  cannot  Ix^lieve  that  such  a  measure  can  bo  deemed  (Mther  necessary 
The  discontents  in  Northampton  County  were  directed  against  the  window  ad- 
nent;  the  same  discontents  have  prevailed  elsewhenj.  No  tumult  has  arisen,  or 
has  been  done  to  any  person  but  what  was  done  with  the  hot  water,  and  as  to  the 
the  persons  arrested,  there  are  rn'Mins  more  eirt?ctual  to  bring  tht^m  to  justice,  than 
lious  means  of  an  armed  militiiry  force,  which  can  answer  no  other  puri)ose  than  to 
sw  jealousies  and  harass  the  public  mind.  The  olfence  of  such  a  measure  is  among 
oonside rations  on  this  occasion,  and  |M)ssihly  there  may  be  fuiiml  some  unfledged 
sr,  desirous  of  burning  up  some  of  the  flourishing  towns,  in  the  course  of  such  an 
D,  in  order  to  give  spirit  and  energy  to  the  military  movements. 

{Friday)  March  22,  1799. 
•dnesday  Herman  Hartman,  Adam  Stephan  and  Henry  Skanweiller,  of  Millerstown, 
pton  Coutity,  arrived  in  town  anil  delivered  themselves  up  to  the  marshal,  who 
J  them  to  Judge  Peters;  before  whom  tliey  entered  into  recognizances  for  their 
ice  at  the  next  Circuit  Court  of  die  United  States.  These  men  were  amongst  the 
lent  opposersof  the  law  in  Northami'ton  County,  and  we  are  infbrmetl  that  others  of 
ipnl  rioters  are  on  their  way  to  djis  city  for  the  purpose  of  making  the  like  submission. 
I.  Hartzen,  Horn, and  Kern,  members  of  the  legislature,  arrived  in  town  from  North- 

The  rej)orl  of  these  g^jntlemen  we  gave  in  yesterday's  Aurora. 
;c  is  this  i)recipitati()ii  on  the  part  of  the  *:overnment  of  the  United  States, to  march 
*  troops  against  the  people  of  Northampton  antl  Bucks'?     Are  those  peojjle  in  arms 
lie  government  ?     No  one  will  dare  to  say  they  are.    Whence,  then,  it  may  bo  again 
ich  precipitation  ? 

the  disturbance  took  place  in  Western  Counties,  what  was  the  conduct  of  the  late 

) 


vith  its  internal.  Liberty,  like  the  religion  of  Mahomet,  if 
by  the  sword.  Nations  are  not  only  compelled  to  be  free,  I 
on  the  French  model,  and  placed  under  French  guardianel 
sreenale  are  the  repository  of  their  arms,  French  treaeu 
money,  the  city  of  Paris  of  their  curtosilies;  and  they  a 
with  the  constant  support  of  French  enterprises  in  any  ( 
the  world.  Such  is  the  progress  of  a  power  which  begar 
tions  that  it  abhorred  all  conquests  for  itself,  and  soua 
felicity  but  to  emancipate  the  world  from  tyrants,  ana 

Pmident  Washington?  Ho  firm  conr»ml  with  Ihe  Gofprnoc  of  the  Salt. 
than  sent  commiesioneri  lo  exiioMiilBli;  with  the  clrlmlrd  ciiizeni.  and  in  cm 
them  lo  llieir  da\y,  HncI  not  lill.Hll  r»il«l  did  lie  rewrt  1o  militarv  fofw.  He 
opinion  (hat  men  like  Limwlf  wire  flifl  lo  bo  lopfcd  upon  llie  bsyonM, 
jiMtrucled  in  theii  duty.  lie  was  not  of  (lie  opinion  that  our  Inwg,  tike  ihoM 
to  be  written  in  hlomi,  and  that  tliaohedicnce  lo  tliein  nhoiild  lubject 
immediate  milttar}'  pulli^>hmc^t.  He  was  not  or  Ihe  opinion  iliui  the  tin 
citizens  were  or  such  little  consequt^nce,  that  tbey  were  to  be  lakfn  awa/ 
crime  minht  be  ignorance  or  misinlbrmaiion.  Ho  was  not  of  the  opinior 
government  should  be  treated  with  coiitempi,  and  that  no  consullaikio  wi 

ll  is  true  that  in  a  despotic  government,  where  there  are  no  citizen*,  but  al 
where  (brce  and  not  reason  is  tlie  alphnbct  of  instruction,  in  snch  a  govt 
ii  would  bo  ineongniODs  to  argue  ihe  people  into  olierfience.  The  logic  of 
tbere  llie  onljr  one  employed,  and  it  is  applied  wiih  pfompiiiuile.  Is  thi 
between  such  a  government  and  oun?  If  not,  why  mcll  a  nniilariijr  of 
lepuhlican  can  justify  the  conduct  of  ihose  people  wlio  resiMcil  tlic  maritial 
of  his  duty;  it  was  luglily  reprehensible,  and  oiiflht  to  bo  punisbni.  But  hai 
fat  been  tnads  by  the  ad minisi ration  to  arrest  the  inmstiressors?  Has  the  di 
inadequate  to  tbe  object?  Has  the  language  of  rensou  been  adilrt^wetl  to  Ibe 
not  by  the  adminislraiion.  It  has  been  employed,  and  with  elfecl  too,  by  | 
but  ii  waa  a  private  and  not  a  public  voice  tlini  proclaimed  it.  Tisnquillitj 
are  the  consequences.  Kven  Fries  has  declared  his  readiness  to  submit,  aitd 
whenever  summoned  thereto ;  and  yet  we  hear  of  nothing  but  miliuiy  nu 
lor  what  purpose  let  Timothy  Pickering  declare. 
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free  to  choose  a  government  of  its  own.  Those  who  take  no 
ig  bj  such  an  awful  example,  may  have  deeply  to  lament  the 
nences  of  neglecting  it. 

situation  in  which  we  now  stand  with  that  country  is  peculiarly 
[.  Conscious  of  giving  no  real  cause  of  offence,  but  irritated 
ijaries,  and  full  of  resentment  for  insults;  desirous  of  peace,  if  it 
>  preserved  with  honour  and  safety,  but  disdaining  a  security 
r  fallacious  and  ignominious  at  the  expense  of  either;  still  hold- 
)  rejected  olive  branch  in  one  hand,  but  a  sword  in  the  other — 
r  remain  in  a  sort  of  middle  path  between  peace  and  war,  where 
Be  step  may  lead  to  the  most  ruinous  consequences,  and  nothing 
safely  relied  on  but  unceasing  vigilance,  and  persevering  firm- 
Q  what  we  think  right,  leaving  the  event  to  Heaven,  which 
suffers  the  destruction  of  nations,  without  some  capital  fault  of 
wn. 

mg  other  measures  of  defence  and  precaution  which  the  exigency 
crisis,  and  the  magnitude  of  the  danger  suggested  to  those  to 
the  people  have  entrusted  all  authority  in  such  cases,  were 
.  acts  of  the  legislature  of  the  United  States,  not  only  highly 
ant  in  themselves,  but  deserving  of  the  most  particular  attention, 
>unt  of  the  great  discontent  which  has  been  excited  against  them, 
ipecially  as  some  of  the  State  legislatures  have  publicly  pro- 
jd  them  to  be  in  violation  of  the  Constitution  of  the  United 
I  deem  it  my  duty,  therefore,  on  this  occasion,  to  state  to  you 
ture  of  those  laws  which  have  been  so  grossly  misrepresented,  and 
wer  my  deliberate  opinion  as  a  judge,  in  regard  to  the  objections 
from  the  Constitution. 

acts  to  which  I  refer,  you  will  readily  suppose  to  be  what  are 
nly  called  the  Alien  and  Sedition  acts.  I  shall  speak  of  each 
tely,  so  far  as  no  common  circumstances  belonging  to  them  may  | 

i  joint  discussion  proper. 
lie  Alien  Latvs^  there  being  two. 
hese  laws,  in  particular,  it  has  been  objected: 
liat  an  alien  ought  not  to  be  removed  on  suspicion,  but  on  proof 
e  crime. 

"hat  an  alien  coming  into  the  country,  on  the  faith  of  an  act 
ting  that  in  a  certain  time,  and  on  certain  conditions,  he  may 
)  a  citizen,  to  remove  him  in  an  arbitrary  manner  before  that 
rould  be  a  breach  of  public  faith. 

hat  it  is  inconsistent  with  the  following  clause  in  the  Constitution, 
'..  sect.  9.) 

e  migration  or  importation  of  such  persons  as  any  of  the  States 
isting  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
«8  prior  to  the  year  one  thousand  eight  hundred  and  eight,  but 
T  duty  may  be  imposed  on  such  importation,  not  exceeding  ten 
for   each  person." 

1  regard  to   the   first   objection,  viz.,    "That   an   alien  ought 
be  removed  on  suspicion,  but  on  proof  of  some  crime."     It 
Bved  that  it  never  was  suggested  in  any  other  country,  that 
bad  a  right  to  go  into  a  foreign  country,  and  stay  at  their  will  j 

easure  without  any  leave  from  the  government.     The  law  of  M 
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nations  undoubtedly  is,  that  when  an  alien  goes  into  a  foreign  coun- 
try, he  goes  under  either  an  express  or  implied  safe  conduct.    Li 
most  countries  in  Europe,  I  believe,  an  express  passport  is  necessary 
for  strangers.     Where  greater  liberality  is  observed,  yet  it  is  always 
understood  that  the  government  may  order  away  any  alien  whose  stay 
is  deemed  incompatible  with  the  safety  of  the  country.     Nothing  is 
more  common  than  to  order  away,  on  the  eve  of  a  war,  all  aliens  or 
subjects  of  the  nation  with  whom  the  war  is  to  take  place.    Why  is 
that  done,  but  that  it  is  deemed  unsafe  to  retain  in  the  country,  men 
whose  prepossessions  are  naturally  so  strong  in  favour  of  the  enemy, 
that  it  may  be  apprehended  they  will  either  join  in  arms,  or  do  mischief 
by  intrigue,  in  his  favour?    How  many  such  instances  took  place  at  the 
beginning  of  the  war  with  Great  Britain,  no  body  then  objecting  to  the 
authority  of  the  measure,  and  the  expediency  of  it  being  alone  in  con- 
templation!    In  cases  like  this,  it  is  ridiculous  to  talk  of  a  crime;  be- 
cause perhaps  the  only  crime^  that  a  man  can  then  be  charged  with,  is 
his  being  born  in  another  country,  and  having  a  strong  attachment  to 
it.    He  is  not  punished  for  a  crime  that  he  has  committed,  but  deprived 
of  the  power  of  committing  one  hereafter  to  which  even  a  sense  of 
patriotism  may  tempt  a  warm  and  misguided  mind.     Nobody  who  his 
ever  heard  of  Major  Andrfe,  that  possesses  any  liberality  of  mind,  but 
must  believe  that  he  did  what  he  thought  right  at  the  time,  though  in 
my  opinion  it  was  a  conduct  in  no  manner  justifiable.     Yet  how  faial 
might  his  success  have  proved !     If  men,  therefore,  of  good  character, 
and  held  in  universal  estimation  for  integrity,  can  be  tempted  when  a 
great  object  i3  in  view,  to.  violate  the  strict  duties  of  morality,  what 
may  be  expected  from  others  who  have  neither  character  nor  virtue, 
but  stand  ready  to  yield  to  temptations  of  any  kind  ?    The  opportunities 
during  a  war  of  making  use  of  men  of  such  a  description  are  so  uum^ 
reus  and  so  dangerous,  that  no  prudent  nation  would  ever  trust  to  the 
possible  good  behaviour  of  many  of  them.     Indeed,  most  of  those  who 
oppose  this  law  seem  to  admit  that  as  to  alien  enemies  the  interpsition 
may  be  proper,  but  they  contend  it  is  improper,  before  a  war  actually 
takes  place,  to  exercise  such  an  authority,  and  that  as  to  neutral  alieni^ 
it  is  totally  inadmissible.     To  be  sure  the  two  latter  instances  are  not 
quite  so  plain;  the  objection  I  am  considering  belongs  ecjually  to  them 
all ;  for  if  an  alien  cannot  be  removed  but  on  conviction  of  a  crime, 
then  an  alien  enemy  ought  not  to  be  removed  but   on  conviction  of 
treason,  or  some  other  crime  showing  the  necessity  of  it.     If,  how- 
ever, we  are  not  blind  to  what  is  evident  to  all  the  rest  of  the  world, 
equal  danger  may  be  apprehended  from  the  citizens  of  a  hostile  power, 
before  war  is  actually  declared  as  after,  perhaps  more,  because  less 
suspicion  is  entertained;    and  some  citizens  of   a  neutral  power  arc 
equally  dangerous  with  the  others.    What  has  given  France  possession 
of  the  Netherlands,  Geneva,  Switzerland  and  almost  all    Italv,  and 
enables  her  to  domineer  over  so  many  other  countries,  latelv  powerful 
and  completely  independent,  but  that  her  arts  have  preceded*  her  anna; 
the  smooth  words  of  amity,  peace,  and  universal   love,   by  seducing 
weak  minds,  have  led  to  an  unbounded  confidence,  which  has  ended  in 
their  destruction,  and  they  have  now  to  deplore  the  infatuation  which 
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em  to  court  a  fraternal  embrace  from  a  bosom  in  which  a  dagger 
}Dcealed. 

Iiow  many  countries,  alien  friends  as  to  us,  dependent  upon  them, 
ere  warm  |)artisans  not  nominally  French  citizens,  but  completely 
lated  with  French  princii)les,  electrified  with  French  enthusiasm, 
eady  for  any  sort  of  revolutionary  mischief!  Are  we  to  be 
;d  against  the  former  and  exposed  to  the  latter?  No,  gentlemen. 
h  such  examples  before  their  eyes.  Congress  had  either  confined 
irecaution  to  a  war  in  form,  6r  to  citizens  of  France  only,  losing 
se  of  danger  to  their  country  in  a  regard  to  nominal  distinctions, 
would  probably  justly  have  deserved  the  charge  of  neglecting 
lountry's  safety  in  one  of  its  most  essential  points,  and  hereafter 
ry  men  who  are  now  clamorous  against  them  for  exercising  a 
>us  foresight,  might  too  late  have  had  reason  to  charge  them,  (as 
former  infatuated  governments  in  Europe  may  now  fairly  be 
id  by  their  miserable  deluded  fellow-citizens),  as  the  authors  of 
!0untry's  ruin.  But  those  who  object  to  this  law  seem  to  pay 
regard  to  considerations  of  this  kind,  and  to  entertain  no  other 
ut  that  the  President  may  exercise  this  authority  for  the  mere 
»  of  abusing  it.  There  is  no  end  to  arguments  or  suspicions  of 
nd.  If  this  power  is  proper,  it  must  be  exercised  by  somebody, 
m  the  nature  of  it,  it  could  be  exercised  by  so  numerous  a  body 
igress,  yet  as  Congress  are  not  constantly  sitting,  it  ought  not 
?xercised  by  them  alone.  If  they  are  not  to  exercise  it,  who  so 
the  President?  What  interest  can  he  have  in  abusing  such  an 
•ity?  But  on  this  occasion,  as  on  others  of  the  like  kind,  gentle- 
liink  it  sufficient  to  show,  not  that  a  power  is  likely  to  be  abused 
I  is  all  that  can  be  prudently  guarded  against),  but  that  it  possibly 
and  therefore  to  guard  against  the  possibility  of  an  abuse  of 
,  the  power  is  not  at  all  to  be  exercised. 

argument  would  be  just  as  good  against  his  acknowledged  powers, 
T  others,  that  the  legislature  may  occasionally  confide  to  him. 
se  he  should  refuse  to  nominate  to  any  oflico,  or  to  command  the 
Dr  navy,  or  should  assign  frivolous  reasons  against  every  law,  so 

0  law  could  be  passed  but  with  the  concurrence  of  two-thirds  of 
ouses  !  Suppose  Congress  should  raise  an  army  without  necessity, 
cos  where  there  was  no  occasion  for  money,  declare  war  from 
caprice,  lay  wanton  and  oppressive  restraints  on  commerce,  or 
me  of  imminent  danger  trifle  with  the  safety  of  their  country, 

1  a  momentary  breath  of  popularity  at  the  hazard  of  their  coun- 
uin!  All  this  they  may  do.  Does  any  man  of  candour,  who 
lot  believe  everything  they  do,  wrong,  apprehend  that  any  of 
things  will  be  done?  They  have  the  power  to  do  them  because 
thority  to  pass  very  important  and  necessary  acts  of  legislation 

those  subjects,  and  in  regard  to  which  discretion  must  be  left, 
dably  implies  that,  as  it  may  be  exercised  in  a  right  manner,  it 
if  no  principle  prevent  it,  be  exercised  in  a  wrong  one.  If  the 
legislatures  should  combine  to  choose  no  more  Senators,  they  may 
1  the  Constitution  without  the  da  nger  of  committing  treason.  If  to 
it  a  House  of  Representatives  being  in  existence,  they  should  keep  no 
being  for  a  similar  branch  of  their  own,  deeming  the  abolition  of  tho 
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fovemment  of  the  United  States  cheaply  purchased  by  sach  a  sicn- 
ce,  they  may  do  this.  They  have  the  same  power  over  the  election  of 
a  President  and  Vice  President.  What  is  the  securitj  against  abme  in 
any  of  these  cases  ?  None,  but  the  precautions  taKen  to  procure  » 
proper  choice,  which,  if  well  exercised,  will  at  least  secure  the  public 
against  a  wanton  abuse  of  power,  though  nothing  can  secure  them  ab- 
solutely against  the  common  frailty  of  men,  or  the  possibility  of  bad 
men,  if  accidentally  invested  with  power,  carrying  it  into  a  dangerous 
extreme.  We  must  trust  some  persons,  and  as  well  as  we  can,  submit 
to  any  collateral  evil  which  may  arise  from  a  provision  for  a  great  and 
indispensable  good  that  can  only  be  obtained  through  the  medium  of 
human  imperfection.  At  the  same  time  it  may  be  observed,  that  in 
the  case  of  the  President,  or  any  executive  or  judicial  officer  wantonly 
abusing  his  trust,  he  is  liable  to  impeachment,  and  there  are  frequent 
opportunities  of  changing  the  members  of  the  legislature,  if  their  con- 
duct is  not  acceptable  to  their  constituents. 

The  clause  in  the  Constitution,  declaring  that  the  trial  of  all  crimes, 
except  by  impeachment,  shall  be  by  jury,  can  never  in  reason  be  ex- 
tended to  amount  to  a  permission  of  perpetual  residence  of  all  sorts  of 
foreigners,  unless  convicted  of  some  crime,  but  is  evidently  calculated 
for  the  security  of  any  citizen,  a  party  to  the  instrument,  or  even  of  a 
foreigner  if  resident  in  the  country,  who,  when  charged  with  the  com- 
mission of  a  crime  against  the  municipal  laws  for  wMch  he  is  liable  to 
punishment,  can  be  tried  for  it  in  no  other  manner. 

The  second  objection  is,  ^Hhat  an  alien  coming  into  the  country,  on 
the  faith  of  an  act  stipulating  that  in  a  certain  time  and  on  certun 
conditions,  he  may  become  a  citizen,  to  remove  him  in  an  arbitrary 
manner  before  that  time,  would  be  a  breach  of  public  faith." 

With  regard  to  this,  it  may  be  observed,  that  undoubtedly  the  faith 
of  government  ought,  under  all  circumstances,  and  in  all  possible  situa- 
tions, to  bo  preserved  sacred.     If,  therefore,  in  virtue  of  this  law,  all 
aliens  from  any  part  of  the  world  had  a  right  to  come  here,  stay  the 
probationary  time,  and  become  citizens,  the  act  in  question  could  not 
be  justified,  unless  it  could  be  shown  that  a  real  (not  a  pretended)  over- 
ruling public  necessity  to  which  all  inchoate  acts  of  legislation  must 
forever  be  subject,  occasioned  a  partial  repeal  of  it.    But  there  are  cer- 
tain conditions,  without  which  no  alien  can  ever  be  admitted,  if  he  stay 
ever  so  long ;  and  one  is,  that  during  a  limited  time  (two  years  in  the 
case  of  aliens  then  resident;  five  in  the  case  of  aliens  arriving  after),  he 
has  behaved  as  a  man  of  a  good  moral  character,  attached  to  the  prin- 
ciples of  the  Constitution  of  the  United.  States,  and  well  disposed  to 
the  good  order  and  happiness  of  the  same.     If  his  conduct  be  different, 
ho  is  no  object  of  the  naturalization  law  at  all,  and  consequently  no 
implied  compact  was  made  with  him.    '  If  his  conduct  be  conformable 
to  that  description,  he  is  no  object  of  the  alien  law  to  which  the  objec- 
tion is  applied,  because  he  is  not  a  person  whom  the  President  is  em- 
powered to  remove,  for  such  a  person  could  not  bo  deemed  dan'ierous 
to  the  peace  and  safety  of  the  United  States,  nor  could  there  be  reason- 
able grounds  to  suspect  such  a  man  of  being  concerned  in  any  treasonable 
or  secret  machinations  against  the  government,  in  which  cases  alone  the 
removal  of  any  alien  friend  is  authorized.    Besides,  any  alien  coming 
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ooimtiy  must,  or  ought  to  know,  that  this  heing  an  independent 
it  has  all  the  rights  concerning  the  removal  of  aliens  which 
bj  the  law  of  nations  to  any  other ;  that  while  he  remains  in 
ntry  in  the  character  of  an  alien,  he  can  claim  no  other  privi- 
%n  such  as  an  alien  is  entitled  to ;  and  consequently,  whatever 
may  incur  in  that  capacity,  is  incurred  voluntarily,  with  the 
at  in  due  time,  by  his  unexceptionable  conduct,  he  may  become 
Q  of  the  United  States.  As  there  is  no  end  to  the  ingenuity  of 
has  been  suggested  that  such  a  person,  if  not  a  citizen,  is  a 
,  and  therefore  cannot  be  removed  as  an  alien.  A  denizen  in 
,W8  from  which  we  derive  our  own,  means  a  person  who  has  re- 
etters  of  denization  from  the  king,  and  under  the  royal  govern- 
ach  a  power  might  undoubtedly  have  been  exercised.  This 
)f  denization  is  a  kind  of  partial  naturalization,  giving  some, 
;  all  of  the  privileges  of  a  natural  born  subject.  lie  may  take 
Y  purchase  or  devise,  but  cannot  inherit. 

issue  of  a  denizen  born  before  denization  cannot  inherit ;  but  if 
ier  may,  the  ancestor  having  been  able  to  communicate  to  him 
bble  blood.  But  this  power  of  the  crown  was  thought  so  formi- 
[lat  it  is  expressly  provided  by  act  of  Parliament,  that  no  denizen 
a  member  of  the  Privy  Council,  or  of  either  House  of  Parlia- 
r  have  any  office  of  trust,  civil  or  military,  or  be  capable  of  any 
f  lands  from  the  crown.  Upon  the  dissolution  of  the  royal 
nent,  the  whole  authority  of  naturalization,  either  whole  or  par- 
longed  to  the  several  States,  and  this  power  the  people  of  the 
have  since  devolved  on  the  Congress  of  the  United  States. 
tion,  therefore,  (in  the  sense  here  used,)  is  a  term  unknown  in 
r,  since  the  right  was  not  derived  from  any  general  legislative 
ty,  but  from  a  special  prerogative  of  the  crown,  to  which  par- 
;ary  restrictions  afterwards  were  applied.  So  much  so,  that  if 
of  Parliament  had  passed,  giving  certain  rights  to  an  alien  with 
ions  exactly  similar  to  those  of  a  denizen,  I  imagine  he  would 
re  been  called  a  denizen ;  because  the  royal  authority  was  not  the 
from  which  his  rights  were  derived.  As  to  acts  of  naturalization 
Ives,  they  are  liable  in  England,  by  an  express  law  to  certain 
ons,  one  of  which  is,  that  the  person  naturalized  is  incapable  of 
k  member  of  the  Privy  Council,  or  either  House  of  Parliament,  or 
ling  offices  or  grants  from  the  crown.  Yet  I  never  heard,  nor  do 
re  that  such  a  person  was  ever  called  a  denizen;  for  which,  as 
is  no  foundation  in  precedent,  or  in  the  Constitution  of  the 
States,  I  presume  it  is  a  distinction  without  solidity.  Fixed 
les  of  law  cannot  be  grounded  on  the  airy  imagination  of  man. 
third  objection  is,  "  That  it  is  inconsistent  with  the  following 
in  the  Constitution,  viz. 

le  migration  or  importation  of  such  persons  as  any  of  the  States 
isCing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
(8S  prior  to  the  year  one  thousand  eight  hundred  and  eight,  but 
r  duty  may  be  imposed  on  said  importation  not  exceeding  ten 
for  each  person." 

I  not  satisfied,  as  to  this  objection,  that  it  is  sufficient  to  over- 
f  to  say  the  words  do  not  express  the  real  meaning,  either  of 
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migration  of  free  persons  to  n  particular  State,  existing  at 
the  Constitution,  whicli  such  Stato  shall,  by  law,  agree  to  r 
St&tes  then  existing,  therefore,  till  1808,  may  (ne  will  Ba} 
migration  of  persona  to  their  o^sn  States,  without  any  pro 
of  Congress. — This  they  may  do  upon  principles  of  general 
in  consistence  with  all  their  other  duties.  The  States  a 
proliihited  from  entering  into  an  engagement  or  contract  i 
State,  or  engaging  in  war,  unlosB  actually  invaded,  or  in  8U< 
danger,  as  wilt  not  admit  of  delay.  The  avenues  to  foreigi 
being  thus  carefully  closed,  it  will  scarcely  be  contended,  t 
of  war,  a  State  could,  either  directly  or  indirectly,  per 
gration  of  enemies.  If  they  did,  the  United  States  couli 
without  any  impeachment  of  the  general  right  of  allowing  e 
virtue  of  their  authority  to  repel  invasion,  prevent  the  arri 
And  as  such  invasion  may  be  attempted  without  a  form 
CongreHB  have  an  expresa  right  to  protect  against  invasioi 
repel  it,  I  presume  Congress  would  also  have  authority 
the  arrival  of  any  enemies,  coming  in  the  disguise  of  friend 
their  country.  But,  admitting  the  right  to  permit  migratit 
force,  the  persons  migrating  on  their  authority  must  be  st 
laws  of  the  country,  which  consist  not  only  of  those  of  Ih' 
State,  but  of  the  United  States.  While  aliens,  therefore 
remain  in  the  character  of  aliens;  and,  of  course,  upon  th 
I  have  mentioned,  be  subject  to  a  power  of  removal,  in  c 
recognized  in  the  law  of  nations ;  nor  can  they  cease  to  be 
ation,  until  they  become  citizens  of  the  United  States ;  in 
they  must  obey  the  laws  of  the  Union  as  well  as  of  the  part 
they  reside  in.  But,  gentlemen  argue  as  if  because  the  i 
right  to  permit  migration,  the  migrants  were  under  a  sort  of 
tection  of  the  State  admitting  it,  lest  the  United  States,  id' 
appoint  the  purpose  of  migration,  should  exercise  an  arbitra 
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0,  "which,  under  each  government,  go  to  an  unlimited  extent,  but 
J  nature  of  which  forbids  any  other  limitation  than  a  sense  of 
ight  and  justice.  If  we  skepticize  in  the  manner  of  some  gen- 
on  this  subject,  suppose  each  legislature  should  tax  to  the 
of  19«.  in  the  pound ;  each  has  the  power ;  but  is  such  an  exer- 
It  more  apprehended  than  we  apprehend  an  earthquake  to  swal- 
lU  up  at  this  very  moment  ?  All  systems  of  government  supposo 
e  to  be  administered  by  men  or  common  sense  and  common 
'.  In  our  country,  as  all  ultimately  depends  on  the  voice  of  the 
thev  have  it  in  their  power,  and  it  ift  to  be  presumed  they  gene- 
11  choose  men  of  this  description :  but  if  they  will  not,  the  case, 
jure,  is  without  remedy.  If  they  choose  fools,  they  will  have 
laws.  If  they  choose  knaves,  they  will  have  knavish  ones.  But 
1  never  be  the  case  until  they  are  generally  fools  or  knaves 
ves,  which,  thank  God,  is  not  likely  ever  to  become  the  charac- 
he  American  people. 

ng  said  what  I  thought  material  as  to  the  alien  laws,  upon  the 
lar  objections  to  them,  I  now  proceed  to  discuss  the  objections 
lave  been  made  to  what  is  called  the  Sedition  Act,  one  of  which 
applies  to  the  alien  laws  as  well  as  to  this.  But  I  think  it 
previously  to  read  the  law  itself, 
objections  (so  far  as  I  have  heard  them)  to  this  Act,  are  as  fol- 

Ind  this  applies  to  the  alien  law  also.)  That  there  is  no  specific 
jiven  to  pass  an  act  of  this  description,  though  in  the  particular 

powers  given,  there  is  authority  conveyed  as  to  other  offences 
y  named. 

hat  this  law  is  not  warranted  by  a  clause  in  the  constitution, 
ng  legislative  authority,  which,  after  designating  particular 
,  adds: 

d  to  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
)  execution  the  foregoing  powers,  and  all  other  power  vested  by 
nstitution  in  the  government  of  the  United  States,  or  in  any  de- 
at  or  officer  thereof.'* — Because  it  is  not  necessary  and  proper  to 
y  such  law  in  order  to  carry  into  execution  any  of  those  powers. 
hat,  admitting  the  former  positions  are  not  maintainable,  yet  the 
;  of  this  authority  is  incompatible  with  the  following  amendment  to 
istitution,  viz: 

igress  shall  make  no  law  respecting  an  establishment  of  religion, 
libiting  the  full  exercise  thereof;  or  abridging  the  freedom  of 
or  of  the  press,  or  the  right  of  the  people  peaceably  to  assemble, 
petition  the  government  for  a  redress  of  grievances." 

regard  to  tlie  first  objection,  I  readily  acknowledge,  that  soon 
16  Constitution  was  proposed,  and  when  I  had  taken  a  much  more 
rial  view  of  it  than  I  was  sensible  of  at  the  time,  I  did  think 
ss  could  not  provide  for  the  punishment  of  any  crimes  but  such 
pccifically  designated  in  the  particular  powers  enumerated.   I  de- 

that  opinion  in  the  convention  at  North  Carolina,  in  the  year 
vith  a  perfect  conviction,  at  the  time,  that  it  was  well  founded. 
lave  since  been  convinced  it  was  an  erroneous  opinion,  and  my 
\  for  changing  it  I  shall  state  to  you  as  clearly  as  I  am  able.  A 
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It  is  in  vain  to  make  any  law  unless  some  sanction  be  annexed  to  it, 
to  prevent  or  punish  its  violation.  A  law  without  it  might  be  equivalent 
to  a  good  moral  sermon ;  but  bad  members  of  society  would  be  as  little 
influenced  by  one  as  the  other.  It  is,  therefore,  necessary  and  proper, 
for  instance,  under  the  constitution  of  the  United  States,  to  secure  the 
effect  of  all  laws  which  impose  a  duty  on  some  particular  persons,  by 
providing  some  penalty  or  punishment  if  they  disobey.  The  authori^ 
to  provide  such  is  conveyed  by  the  following  general  words  in  the  Con- 
stitution, at  the  end  of  the  objects  of  legislation  particularly  specified: 
^^  To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the  United  States,  or  in  any  depart- 
ment or  oflScer  thereof."  A  penalty  alone  would  not  in  every  case  be 
sufficient,  for  the  offcnde^^ight  be  rich  and  disregard  it,  or  poor,  thoogii 
a  wilful  offender,  and  unable  to  pay  it.  A  fine,  therefore,  will  not  alwaji 
answer  the  purpose,  but  imprisonment  must  be  in  many  cases  added, 
though  a  wise  and  humane  legislature  will  always,  dispense  with  thii| 
where  the  importance  of  the  case  does  not  require  it.  But  if  it  doei, 
from  the  very  nature  of  the  punishment,  it  becomes  a  criminal^  and  not 
a  civil  offence;  the  g]:and  jury  must  indict,  before  the  offender  can  be 
convicted. 

This  general  position  may  be  illustrated  by  a  variety  of  instanecf 
under  the  penal  code  of  the  United  States,  which  have,  1  believe,  never 
been  objected  to  as  unconstitutional,  though  there  have  never  been 
wanting  penetrating  and  discerning  members  who  were  ready  enough 
to  take  exceptions  where  they  found  any  plausible  ground  for  them.  I 
shall  enumerate  a  few. 

In  the  act  entitled,  an  act  for  the  punishment  of  certain  crimes  apiinst 
the  United  States  (vol.  i.  Swift's  edition,  p.  100),  among  other  crimei 
specified,  are  the  following. 

Murder  or  larceny  in  a  fort  belonging  to  the  United  States.  Mis- 
prision of  felony  committed  in  any  ])lace  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States.  Stealing  or  falsifying  a  record  of 
any  court  of  the  United  States.  Perjury  in  any  court  of  the  United 
States.  Bribing  a  judge  of  the  United  States.  Obstructing  the  exe- 
cution of  any  kind  of  a  process  issuhig  from  a  court  of  the  United 
States. 

In  the  collection  act,  vol.  i.  p.  237,  it  is  provided,  that  in  all  easel 
where  an  oath  is  by  that  act  required  from  a  master  or  other  person 
having  command  of  a  ship  or  vessel,  or  from  an  owner  or  assignee  of 
goods,  wares,  and  merchandize,  his  or  her  factor  or  agent,  if  the  person 
80  swearing  shall  swear  falsely,  such  person  shall,  on  indictment  and 
conviction  thereof,  be  punished  by  fine  or  imprisonment,  or  both,  in  the 
discretion  of  the  court,  before  whom  such  conviction  shall  be  had,  so  as 
the  fine  shall  not  exceed  one  thousand  dollars,  and  the  term  of  impri- 
sonment shall  not  exceed  twelve  months. 

In  the  act  laying  duties  on  distilled  spirits  (vol.  i.  p.  324),  in  the  39tli 
section,  it  is  provided  as  follows: 

''  If  any  supervisor,  or  other  oflicer  of  inspection,  in  any  criminal 
prosecution  against  them,  shall  be  convicted  of  oppression  or  oxtonion 
in  the  execution  of  his  ofiicey  he  shall  be  fined  not  exceeding  five  hon* 
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dred  dollars,  or  imprisoned  not  exceeding  six  months,  or  both,  at  tho 
£8cretion  of  the  court;  and  shall  also  forfeit  his  office." 

These  instances  deserve  great  consideration;  because  I  believe  no 
candid  man  will  deny  that  these  provisions  were  constitutional  exercises 
of  authority,  within  the  scope  of  the  general  authority  conveyed,  though 
not  specially  named  as  objects  which  it  should  be  competent  for  Con- 
gress to  provide  for.  And  they  certainly  derive  weight  from  the  con- . 
sideration,  that  the  principle  of  them  ^which  I  believe  was  the  case) 
was  never  objected  to,  though  the  expediency  of  some  of  the  provisions 
may  have  been. 

In  further  illustration  of  this  subject,  *I  shall  state  a  case  which  was 
determined  in  this  court — The  United  States  against  Worrell,  published 
in  Mr.  Dallas'  reports,  p.  384, — where  there  was  an  indictment  against 
the  defendant  for  attempting  to  bribe  Mr.  Coxe,  the  Commissioner  of 
th^  Revenue.  The  defendant  was  found  guilty,  and  afterwards  a  mo- 
tion was  made  in  arrest  of  judgment,  assigning,  together  with  some 
technical  objections,  this  general  one,  that  the  Court  had  no  cognizance 
of  the  ofiPence,  because  no  act  of  Congress  had  passed  creating  tho 
offence  and  prescribing  the  punishment,  but  it  was  solely  on  the  foot  of 
the  common  law.  The  very  able  and  ingenious  gentleman  who  is  tho 
reporter  of  that  case,  and  was  the  defendant's  counsel  in  it,  in  tho  course 
of  his  argument,  makes  the  following  observations,  part  of  which  are 
remarkably  striking  and  pertinent  to  my  present  subject:  ^'In  relation 
to  crimes  and  punishments,  the  objects  of  the  delegated  power  of  the 
United  States  are  enumerated  and  fixed.  Congress  may  provide  for 
the  punishment  of  counterfeiting  the  securities  and  current  coin  of  the 
United  States;  and  may  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas,  and  offences  against  the  law  of  nations.  Art. 
i  sec.  8.  And  so,  likewise.  Congress  may  make  all  laws  which  shall  be  ne- 
tiitary  and  proper  for  carrying  into  execution  the  powers  of  the  Gene- 
rd  Government.  But  here  is  no  reference  to  a  common  law  authority. 
Every  power  is  matter  of  definite  and  positive  grant;  and  the  very 
powers  that  are  granted  cannot  take  efl'ect  until  they  are  exercised 
through  the  medium  of  a  law.  Congress  had  undoubtedly  a  power  to 
make  a  law,  which  should  render  it  criminal  to  offer  a  bribe  to  the  Com- 
missioner of  the  Revenue;  but,  not  having  made  the  law,  the  crime  is 
not  recognized  by  the  Federal  code,  constitutional  or  legislative ;  and 
consequently,  it  is  not  a  subject  on  which  tho  judicial  authority  of  tho 
Union  can  operate."  So  far  the  observations  of  the  defendant's  coun- 
sel. Judge  Chase,  who  on  that  occasion  differed  from  Judge  Peters  as 
to  the  common  law  jurisdiction  of  the  Court,  held,  that  under  the  8th 
section  of  the  first  article,  which  I  am  now  considering,  although 
bribery  is  not  among  the  crimes  and  offences  specially  mentioned,  it  is 
certainly  included  in  that  general  provision;  and  Congress  might  have 
passed  a  law  on  the  subject  which  would  have  given  the  Court  cogni- 
zance of  the  ofi\?nce.  Judge  Peters  was  of  opinion,  that  the  defendant 
vas  punishable  at  common  law ;  but  that  it  was  competent  for  Congress 
to  pass  a  legislative  act  on  the  subject. 

I  conclude,  therefore,  that  the  first  objection  is  not  maintainable. 

With  regard  to  the  second  objection,  which  is,  that  this  law  is  not 
warranted  by  that  clause  *of  the  Constitution  authorizing  Congress  to 


De  necessary  ana  proper  in  a  iime  oi  irunquuiiiy  nnu  i 
are  considerations  of  policy,  not  ijucstions  of  law,  and  u 
legislatnre  is  bound  to  decide  according  to  its  real  opin 
cessity  and  propriety  of  any  act  particularly  in  contcmp 
however,  alleged,  that  the  necessity  and  propriety  of  pas 
laws  for  the  support  of  others,  arc  confined  to  cases  wh( 
are  delegated,  and  do  not  extend  to  eases  which  have  t 
general  danger  only.  The  words  are  general,  "for  carr 
cution  the  special  powers  previously  enumerated,  and  all 
vested  by  the  Constitution  in  the  government  of  the  Uni 
any  department  or  officer  thereof."  If,  therefore,  ther 
necessary  and  proper  for  carrying  into  execntion  any  <i 
powers,  I  presume  that  may  he  constitutionally  enacted, 
are  aimed  at  by  every  rational  government,  more  espc 
ones:  1.  That  the  people  may  understand  the  laws,  ai 
obey  them.  2.  That  if  this  be  not  done  by  any  indindu 
compelled  to  obey  them,  or  punished  for  disobedience.  1 
is  undoubtedly  the  most  momentous;  for,  as  the  legitin 
every  government  is  the  happiness  of  the  people  committ 
nothing  can  tend  more  to  promote  this  than  that,  by  a  ■ 
dience  to  the  laws  of  the  country,  they  should  rendei 
unnecessary.  This  can  never  be  the  case  in  any  country 
of  slaves,  where  gross  misrepresentation  prevails,  and  a 
of  people  can  be  induced  to  believe  that  laws  arc  made 
authority,  or  for  the  purpose  of  oppression.  Ask  "the 
the  people  who  were  deluded  into  an  insurrection  in  the 
of  Pennsylvania,  what  gave  rise  to  it?  They  will  not  h 
that  the  government  had  been  vilely  misrepresented,  and  e 
to  them  in  a  character  directly  the  reverse  of  what  they 
consequence  of  such  misrepresentations,  a  ci«l  war  hni 
lated  our  country,  and  a  certain  expense  of  near  two  mill 
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S  what  produces,  by  a  right  use,  the  greatest  good,  is  productive  of  the 
'e^test  eviWii  its  abuse,  so  this,  one  of  the  greatest  blessings  ever 
^to^cd  b^  Providence  on  his  creatures,  is  capable  of  producing  the 
latest  ^ood  or  the  greatest  mischief.     A  pen,  in  the  hands  of  an 
[^  and  v'ix-tuous  man,  may  enlighten  a  whole  nation,  and  by  observa- 
05  ofTesM*!  wisdom,  grounded  on  pure  morality,  may  lead  it  to  the  path 
honour  xm.  nd  happiness.     The  same  pen,  in  the  hands  of  a  man  equally 
[^  but  ^^^r  ith  vices  as  great  as  the  other's  virtues,  may,  by  arts  of 
)bi&^^y  ^^  xisily  attainable,  and  inflaming  the  passions  of  weak  minds, 
lade  nia-  ^*^  j  into  opinions  the  most  dangerous,  and  conduct  them  to 
tioB*  ^^^     "*ost  criminal.     Men  who  are  at'  a  distance  from  the  source 
•  inforiof^tion  must  rely  almost  altogether  on  the  accounts  they  re- 
•\fe  froia    others.     If  their  accounts  are  founded  in  truth,  their  heads 
-\ieaTts  xiiust  be  to  blame,  if  they  think  or  act  wrongly.     But,  if  their 
,-coun^^  ^1*6  false,  the  best  head  and  the  best  heart  cannot  be  proof 
-gainst ^^^^^''  influence;  nor  is  it  possible  to  calculate  the  combined 
Jfect  ot  i'nnumerable  artifices,  either  by  direct  falsehood,  or  invidious 
^inuauong,  told  day  by  day,  upon  minds  both  able  and  virtuous.    Such 
ieing  ^^^uestionably  the  case,  can  it  be  tolerated  in  any  civilized 
jociety  ^^at  any  should  be  permitted  with  impunity  to  tell  falsehoods 
to  the  people,  with  an  express  intention  to  deceive  them,  and  lead  them 
i0to  discontent,  if  not  into  insurrection,  which  is  so  apt  to  follow?     It 
]0  believed  no  government  in  the  world  ever  was  without  such  a  power. 
It   is  unquestionably  possessed  by  all  the  State  governments,  and 
probably  has  been  exercised  in  all  of  them:  sure  I  am,  it  has  iu'some. 
If  necessary  and  proper  for  them,  why  not  equally  so,  at  least,  for  the 
government  of  the  United  States,  naturally  an  object  of  more  jealousy 
and  alarm,  because  it  has  greater  concerns  to  provide  for?     Combina- 
tions to  defeat  a  particular  law  are  admitted  to  be  punishable.     False- 
hoods, in  order  to  produce  such  combinations,  I  should  presume,  would 
come  within  the  same  principle,  as  being  the  first  step  to  the  mischief 
intended  to  be  prevented;  and  if  such  falsehoods,  with  regard  to  one 
particular  law,  are  dangerous,  and  therefore  ought  not  to  be  permitted 
without  punishment — why  should  such  which  are  intended  to  destroy 
confidence  in  government  altogether,  and  thus  induce  disobedience  to 
every  act  of  it?     It  is  said,  libels  may  be  rightly  punishable  in  monar- 
chies, but  there  is  not  the  same  necessity  in  a  republic.    The  necessity, 
in  the  latter  case,  I  conceive  greater,  because  in  a  republic  more  is  de- 
pendent on  the  good  opinion  of  fhe  i)eople  for  its  support,  as  they  are, 
directly  or  indirectly,  the  origin  of  all  authority,  which  of  course  must 
receive  its  bias  from  them.     Take  away  from  a  republic  the  confidence 
of  the  people,  and  the  whole  fabric  crumbles  into  dust. 

I  have  only  to  add,  under  this  head,  that,  in  order  to  obviate  any 
probable  ill  use  of  this  large  and  discretionary  power,  the  Constitution, 
and  certain  amendments  to  it,  have  prohibited,  in  express  words,  the  ex- 
ercise of  some  particular  authorities,  which  otherwise  might  be  supposed 
to  be  comprehended  within  them.  Of  this  nature  is  the  prohibitory 
clause  relating  to  the  present  object,  which  I  am  to  consider  under  the 
next  objection. 

4.  That  objection  is,  that  the  act  is  in  violation  of  this  amendment 
of  the  Constitution.     (3d  vol.  Swift's  Editioriy  p.  455,  Article  3d.) 


ject,  only  limit  the  exercise  of  the  power,  they  must,  in  re 
poaed  to  mean  di&crent  things.  I  presume,  therefore,  t\ 
may  make  a  law  retpecttng  the  press,  provided  the  law  In 
to  abridge  its  freedom.  What  might  be  deemed  the  fre 
press,  if  it  had  been  a  new  subject,  and  never  before  i 
might  indeed  admit  of  some  controversy.  But,  so  far  j 
habit,  laws,  and  practices  are  concerned,  there  can  scarce 
definite  meaning  than  that  which  all  these  have  affixed  t< 
question. 

We  derive  our  principles  of  law  originally  from  Engli 
the  press,  I  believe,  is  as  frpo  as  in  any  conntry  of  the  i 
it  has  been  for  near  s  century.  The  definition  of  it  is,  in 
no  where  more  happily  or  justly  expressed  than  by  the  gr 
the  commentaries  on  the  laws  of  England,  which  book  di 
particular  regard  on  this  occaBion,  because  for  near  thirty 
been  the  manual  of  almost  every  student  of  law  in  the  Ui 
and  its  uncommon  excellence  has  also  introduced  it  into 
and  often  to  the  favourite  reading  of  private  gentlemen 
views  of  the  subject  could  scarcely  be  unknown  to  thost 
the  Amendments  to  the  Constitution  :  and  if  they  were  m 
explanation  had  been  satisfactory,  I  presume  the  amen 
have  been  more  particularly  worded,  to  guard  against  any 
take.     His  explanation  is  as  follows : 

"  The  liberty  of  the  press  is  indeed  essential  to  the  nat 
state.  And  this  consists  in  laying  no  previout  restraints  i 
tions,  and  not  in  freedom  from  censure  for  criminal  mott 
lishcd.  Every  freeman  has  an  undoubted  right  to  lay  wh: 
he  pleases  be^re  the  public ;  to  forbid  this,  is  to  destroy 
of  the  press :  but  if  be  publishes  what  is  improper,  mi 
illegal,  he  must  take  the  consequence  of  his  own  temerity, 
the  press  to  the  restrictive  power  of  a  licenser,  as  was  fo 
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jmnishment.  Neither  is  any  restraint  hereby  laid  upon  freedom  of 
thought  or  inquiry:  liberty  of  private  sentiment  is  still  left;  the  dis- 
seminating, or  making  public,  of  bad  sentiments,  destructive  of  the 
inds  of  society,  is  the  crime  "which  society  corrects.  A  man  (says  a 
fine  writer  on  this  subject)  may  be  allowed  to  keep  poisons  in  his  closet, 
Imt  not  publicly  to  vend  them  as  cordials.  And  to  this  we  may  add, 
that  the  only  plausible  argument  heretofore  used  for  the  restraining 
Ae  just  freedom  of  the  press,  '  that  it  was  necessary  to  prevent  the 
daily  abuse  of  it,'  will  entirely  lose  its  force  when  it  is  shown  (by  a 
reasonable  exercise  of  the  laws)  that  the  press  cannot  be  abused  to  any 
bid  purpose,  without  incurring  a  suitable  punishment :  whereas,  it 
never  can  be  used  to  any  good  one  when  under  the  control  of  an  in- 
spector. So  true  will  it  be  found,  that  to  censure  the  licentiousness  is 
to  maintain  the  liberty  of  the  press." — t  Black.  Com.  151. 

It  is  believed  that,  in  every  State  in  the  Union,  the  common  law 
principles  concerning  libels  apply;  and  in  some  of  the  States  words 
similar  to  the  words  of  the  Amendment  are  used  in  the  Constitution 
itself,  or  a  contemporary  Bill  of  Rights,  of  equal  authority,  without 
ever  being  supposed  to  exclude  any  law;  being  passed  on  the  subject.  So 
that  there  is  the  strongest  proof  that  can  be  of  a  universal  concurrence 
in  America  on  this  point,  that  the  freedom  of  the  press  does  not  require 
that  libellers  shall  be  protected  from  punishment. 

But,  in  some  respects,  the  Act  of  Congress  is  much  more  restrictive 
than  the  principles  of  the  common  law,  or  than,  perhaps,  the  principles 
of  any  State  in  the  Union.  For,  under  the  law  of  tho  United  States, 
die  truth  of  the  matter  may  be  given  in  evidence,  which  at  common 
law,  in  criminal  prosecutions,  was  held  not  to  be  admissible ;  and  the 
punishment  of  fine  and  imprisonment,  which  at  common  law  was  dis- 
cretionary, is  limited  in  point  of  severity,  though  not  of  lenity.  It  is 
to  be  observed,  too,  that  by  the  express  words  of  the  act,  both  malice 
and  falsehood  must  combine  in  the  publication,  with  the  seditious  in- 
tent particularly  described.  So  that  if  the  writing  be  false,  yet  not 
ttalicious,  or  malicious  and  not  false,  no  conviction  can  take  place. 
This,  therefore,  fully  provides  for  any  publication  arising  from  inad- 
vertency, mistake,  false  confidence,  or  anything  short  of  a  wilful  and 
atrocious  falsehood.  And  none  surely  will  contend,  that  the  publica- 
tion of  such  a  falsehood  is  among  the  indefeasible  rights  of  men,  for 
that  would  be  to  make  the  freedom  of  liars  greater  than  that  of  men 
of  truth  and  integrity. 

I  have  now  said  all  I  thought  material  on  these  important  subjects. 
There  is  another  upon  which  it  is  painful  to  speak,  but  the  notoriety  as 
well  as  the  oflScial  certainty  of  the  fact,  and  the  importance  of  the  dan- 
ger, make  it  indispensable.  Such  incessant  caluiimics  have  been  poured 
against  the  government  for  supposed  breaches  of  the  Constitution,  that 
an  insurrection  has  lately  begun  for  a  cause  where  no  breach  of  the  Con- 
stitution is  or  can  be  pretended.  The  grievance  is  the  land  tax  act,  an 
act  which  the  public  exigencies  rendered  unavoidable,  and  is  framed 
with  particular  anxiety  to  avoid  its  falling  oppressively  on  the  poor,  and 
in  effect  the  greatest  part  of  it  must  fall  on  rich  people  only.  Yet  arms 
have  been  taken  to  oppose  its  execution ;  officers  have  been  insulted ; 
the  authority  of  tho  law  resisted ;  and  the  government  of  the  United 


and  different  determinations  on  the  import  of  those  worda. 
I  am  warranted  in  saying,  that  if,  in  the  case  of  the  insurgi 
come  under  jourconsideration,  the  intention  was  to  prevei 
arms  the  execution  of  any  act  of  the  Congress  of  the  1 
altogether  (as  for  instance  the  land  tax  act,  the  object  of 
tion),  any  forcible  opposition  calculated  to  carry  that  intenti 
was  u  levying  of  war  against  the  United  kStatcs,  and  of  coi 
treason.  But  if  the  intention  was  merely  to  defeat  its  o 
particular  instance,  or  through  the  agency  of  a  particular 
some  private  or  personal  motive,  though  a  higher  ojfence  m 
committed,  it  did  not  amount  to  the  crime  of  treason.  T 
motive  must,  however,  be  tbc  sole  ingredient  in  the  case,  foi 
■with  a  general  view  to  obstruct  the  execution  of  the  ac 
must  be  deemed  treason. 

With  regard  to  the  number  of  witnesses  in  treason,  I  a 
that  two  are  necessary  on  the  indictment  as  well  as  upoi 
court, 

The  provision  in  the  Constitution,  that  the  two  witnesses  t 
same  overt  act  (or  actual  deed  constituting  the  treasonable 
in  consequence  of  a  construction  which  had  prevailed  in  I 
though  two  witnesses  were  required  to  prove  an  act  of  troas 
witness  proved  one  act,  and  another  witness  another  act 
species  of  treason  (as  for  instance  that  of  levying  war),  it  i 
a  decision  which  has  always  appeared  to  me  contrary  to  tl 
tion  of  the  law  which  made  two  witnesses  necessary — t 
being,  as  I  conceived,  intended  to  guard  against  fictitioi 
treason,  which  an  unprincipled  government  might  be  tempt 
and  encourage,  even  at  the  expense  of  perjury,  a  thing  ma 
cult  to  be  effected  by  two  witnesses  than  one. 

An  act  of  Congress  which  I  have  already  read  to  yoD  (tl 
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poses  stated  in  the  act,  which  must  necessarily  constitute  a  part,  though 
lot  the  whole,  of  the  offence. 

Long,  gentlemen,  as  I  have  detained  you,  for  which  the  great  im- 
portance of  the  occasion,  I  trust,  is  a  just  apology,  it  will  he  useful  to 
reeollect  that,  ever  since  the  first  formation  of  the  present  government, 
erery  act  which  any  extraordinary  difficulty  has  occasioned,  has  been 
miformly  opposed  before  its  adoption,  and  every  art  practiced  to  make 
the  people  discontented  after  it ;  without  any  allowance  for  the  neces- 
rity  which  dictated  it,  some  seem  to  have  taken  it  for  granted  that 
sedit  could  be  obtained  without  justice,  money  without  taxes,  and  the 
konor  and  safety  of  the  United  States  only  preserved  by  a  disgraceful 
breign  dependence.  But,  notwithstanding  all  the  efforts  made  to  vilify 
od  undermine  the  government,  it  has  uniformly  risen  in  the  esteem 
ind  confidence  of  the  people.  Time  has  disproved  arrogant  predictions; 
I  tme  knowledge  of  the  principles  and  conduct  of  the  government 
ki8  rectified  many  gross  misrepresentations;  credit  has  risen  from  its 
kdies;  the  country  has  been  found  full  of  resources,  which  have  been 
inwn  without  oppression,  and  faithfully  applied  to  the  purposes  to  which 
3»y  were  appropriated:  justice  is  impartially  administered;  and  the 
ndy  crime  which  is  fairly  imputable  is,  that  the  minority  have  not  been 
nlfered  to  govern  the  majority,  to  which  they  had  as  little  pretension 
Don  the  ground  of  superiority  of  talents,  patriotism,  or  general  pro- 
kty,  as  upon  the  principles  of  republicanism,  the  perpetual  theme  of 
lliar  declamation.  If  you  suffer  this  government  to  be  destroyed,  what 
dumce  have  you  for  any  other  ?  A  scene  of  the  most  dreadful  confu- 
noa  must  ensue.  Anarchy  will  ride  triumphant,  and  all  lovers  of  order, 
decency,  truth  and  justice  be  trampled  under  foot.  May  that  God, 
whose  peculiar  providence  seems  often  to  have  interposed'  to  save  these 
Tnited  States  from  destruction,  preserve  us  from  this  worst  of  all  evils ! 
And  may  the  inhabitants  of  this  happy  country  deserve  his  care  and 
protection  by  a  conduct  best  calculated  to  obtain  them  I* 

*  The  pnblication  of  the  charge  was  elicited  by  the  following  note. 

Philadelpkia,  Nay  15,  1799. 

Sib: — The  Grand  Jury  of  the  Circuit  Court  of  the  District  of  Pennsylvania  have  heard 
*iih  great  satifflaction,  the  Charge  delivered  to  them,  on  the  opening  of  the  court 

At  a  linae  like  the  present,  when  false  philosophy  and  the  most  dangerous  and  wicked 
|*bciples  are  spreading  with  rapidity,  under  the  imposing  garb  of  Liberty,  over  the  fairest 
Maatrir-s  of  the  Old  World — they  are  convinced,  that  the  publication  of  a  Charge,  fraught 
riih  »uch  clear  and  just  observations  on  the  nature  and  operation  of  the  Constitution  and 
i»s  of  the  United  States,  will  be  highly  beneficial  to  the  citizens  thereof. 

With  these  sentiments  strongly  impressed  on  their  minds,  they  unanimously  request,  that 
copy  of  the  said  charge  may  be  delivered  to  them  for  publication ;  especially  for  the  infor- 
HUion  of  those,  who  are  too  easily  led  by  the  misrepresentations  of  evil  disposed  persons, 
no  the  commission  of  crimes,  ruinous  to  themselves,  and  against  the  peace  and  dignity  of 
le  United  States. 

baae  Whttrton,  foreman,  /.  Hots,  Edward  Pennington,  Philip  Nickhn,  Joseph  Parker  Norris^ 
hyamin  W.  Morris,  Thomas  M.  Wiilingy  Robert  Ralston,  John  Craig,  Samuel  Coates,  David  U, 
*myugham,  John  Perot,  James  C.  Fisher,  Daniel  Smith,  Gideon  Hill  Wells,  William  Montgomery, 
r.BmlkUy. 
Hooounible  Judge  Ibxoxll. 

b  the  Geotlemen  of  tlie  Grand  Jury  of  the  United  States,  for  the  District  of  Pennsylvania. 

Gx3iTLKXX3i :— I  receive  with  great  sensibility  the  honour  of  this  address,  from  gentlemen 
'bom  I  personally  respect  so  much.  Believing,  as  I  have  long  done,  that  the  Constitution 
Dd  laws  of  the  United  States  afford  the  highest  degree  of  rational  liberty  which  the  world 
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MT.  iiewii  Biaieu  mis  moiton  lo  oe  luunueu  on  an  an  nr  v.n' 
the  Judiciary  Act,  passed  2-llh  September,  1769,  sect  29,  " 
punishable  with  death,  ihe  trial  eball  be  had  in  the  county  whe 
was  committed  ;  or  where  that  cannot  be  done  without  great  \ 
twelve  petit  jurors  at  leaat  shall  be  summoned  from  thence." 
advantages  resulting  from  this  section  to  the  accused  to  be,  that  a 
tried  by  his  peers,  where  he  is  known,  and  where  there  can  be 
to  procure  witnesses  in  his  bchalT.  Tliis  inestimable  righr,  he 
of  the  grounds  of  complaint  to  ihc  United  Stales,  which  f 
separation  from  the  mother  country,  and  this  was  one  c-au^e  of 
arms.  This  advantage.  Congress  had  held  in  just  estimation, 
no  innovation  whs  to  be  admitted;  on  which  account,  the  moi 
positive  terms  were  used,  and  the  divisions  oT  vicinage  reduo 
Bui  nevertheless,  he  observed,  this  rule  had  an  exception,  wh 
"  raaniresi  inconvenience"  occurred,  twelve  jurymen  were  to 
from  that  county,  and  therefore  before  the  court  could  consi 
authorized  to  proceed  to  the  trial  in  that  place,  (heir  honours 
salistied  (hat  trial  could  not  lake  place  in  the  county  of  Northai 
"  manifest  inconvenience."  These  word*  did  not  refer  to  the 
the  judges  might  feel  in  travelling,  or  the  time  spent;  but  an 
arising  from  some  cause  which  Congress  did  not  foresee  at  t 
passing  of  the  act.  The  trouble  and  inconvenience  to  the  judg 
greater  than  lo  the  prisoners,  whom  Ihe  government  had  broug 

Mr.  Lewis  said  he  was  aware  of  an  objection  which  would  h 
.force  of  the  section  above  quoted,  founded  on  a  subsequent  law 
3d,  1793,  sect.  3,  which  directs  that  a  judge  of  the  Supreme 
dislrici  judge,  "  may  direct  special  sessions  of  the  circuit  court 
for  the  trial  of  criminal  causes,  at  any  convenient  place  witbi 
nearer  lo  the  place  where  olfences  may  be  said  lo  be  comui 
place  or  places  appointed  by  law  for  ihe  ordinary  sessions.'' 
appointed  by  law  for  the  State  of  Pennsykania  are,  York  to 
delphia.  This,  he  presumed,  must  refer  to  causes  of  n  civil 
criminal  acU  of  a  leas  grade  than  what  is  peremptorily  requii 
first  quoted  from,  lo  govern  "cases  punishable  with  death." 
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J9,  that  trials  in  capital  cases  should  be  elsewhere,  and  not  at  the  stated 
ices,  unless  manifest  inconvenience  attend  it.  And  what,  he  asked,  was  the 
;tt  inconvenience  in  the  present  case  ?  Was  there  any  objection  of  a  nature 
render  it  improper  or  impossible  to  try  the  prisoner  in  that  county  ?  It  was 
e  that  a  considerable  number  of  persons  in  that  county  had  been  misguided, 
was  it  to  be  inferred  thence  that  all  were?  or  that  a  fair  trial  could  not  be  had 
re?  No  doubt  an  able  and  impartial  jury  might  be  obtained  in  that  place, 
'  therefore  an  impartial  trial  could  be  had.  In  bad  times,  with  corrupt 
^,  if  ever  such  a  time  and  such  judges  should  unhappily  be  in  this  coun- 
.  the  section  of  1780  would  form  a  protection  to  the  citizen  against  any 
oration  of  his  privilege,  and  prevent  their  dragging  him  from  his  family  and 
nds  to  a  distant  part,  where  he  might  be  unknown,  to  be  tried. 
larely  it  could  not  be  urged  that  the  safety  of  the  United  States,  or  the 
tectinn  of  the  court,  made  it  necessary  to  try  this  cause  in  Philadelphia. 
B  prisoners  might  have  been  confined  in  the  jails  of  that  county;  the  troops 
the  United  States  were  even  now  remaining  there,  to  protect  the  law. 
rhe  vicinity  of  that  spot  to  the  witnesses  who  beheld  the  transactions  was 
idditional  argument -for  the  plea.  Some,  to  be  sure,  had  come  to  the  city; 
en  perhaps  might  come  forward ;  sickness  or  age  might  operate  to  prevent 
le  coming.  It  was  also  inconvenient  to  the  prisoner  in  preventing  his 
[hbours  or  relatives  affording  him  that  comfort  which  they  might  wish. 
;  all  this,  he  said,  was  immaterial ;  the  law  was  definite,  and  nothing  could 
eraede  its  mandate.    Here  was  a  list  of  ninety-eight  witnesses,  furnished 

prisoner  by  Mr.  Attorney,  who  were  to  appear  against  him,  and  hence 

necessity  of  time  and  opportunity  being  allowed  the  prisoner  to  examine 
t  nomerous  train  of  evidence,  and  to  prepare  to  controvert  them. 
Ifr.  Lewis  then  referred  to  a  similar  motion  which  he  made  before  the 
irt,  respecting  a  person  tried  for  high  treason  in  the  Western  Insurrection, 
1795,  for  which  he  referred  to  Dallas's  reports,  p.  18,  vol.  3.  The  motion 
I  then  rejected,  but  upon  different  grounds  than  could  possibly  be  now 
;ed.  Judge  Wilson  stated  it  as  the  opinion  of  the  court,  the  plea  being  made 
I  previous  court,  that  the  circuit  court,  at  which  the  prisoner  was  to  be  tried, 
I  so  near,  that  there  was  not  time  to  send  to  the  witnesses  and  bail,  on 
oont  of  the  great  distance  of  the  county  from  the  city,  as  they  were  sub- 
Baed  to  attend  at  the  next  session.  The  reason  was,  that  the  Supreme 
art  could  not  order  a  special  session  to  over-rule  the  stated  session,  and 
refore  the  inconvenience  was  great  and  manifest;  hut  no  such  excuse 
Id  hold  good  in  the  present  case :  the  mandatory  language  of  the  former 
we  must  be  obeved. 

'orther,  he  observed  that  a  man  might  he  charged  with  the  crime  of  treason, 
committed  for  that  crime,  or  bound  over,  if  the  case  would  allow  it ;  yet  it 

impossible  to  know  that  he  would  be  indicted  for  treason  by  a  grand  jury; 
no  conrtheld  previous  to  the  indictment  could  say  whether  it  was  a  case 
iihable  with  death,  or  a  misdemeanour,  and  therefore  the  time  to  move  the 

was  the  present  time,  after  the  indictment  was  returned,  and  when  the 
(itlant  was  arraigned  for  trial,  and  till  then  the  motion  would  be  inappli- 
*.  He  observed  that  he  considered  this  motion  of  considerable  importance 
e  prisoner,  and  not  to  him  only,  but  to  every  citizen  of  the  United  States  : 
was  the  security  of  his  rights,  and  those  of  every  man  in  the  court,  and 
•fore  he  hoped  the  justice  of  the  court  would  grant  the  plea. 
[r.SiTcasAVEs  said  he  had  not  been  able  to  distinguish  whether  this  motion 
been  preferred  to  the  court  as  a  matter  of  unqualified  right,  or  whether  it 

merely  an  application,  as  a  matter  of  favour  in  this  particular  instance; 
he  would  attempt  an  answer  to  both.  With  respect  to  the  29th  sect,  of 
Judiciary  Act,  if  the  first  part  of  the  paragraph  was  to  stand  alone,  with- 
a  qnalification,  it  would  be  a  positive  direction,  and  would  not  bear  an 


In  order  lo  preveni  any  misintcrpretaiion,  and  remove  the  em' 
vhich  a  wrong  use  of  the  law  of  1789  might  produce,  ibe  provisi 
1793,  Blill  more  defines  that  discrelion,  without  making  any  mi 
lion  :  that  aays,  "  ihe  court  might  be  held  al  any  convenieni  plu 
district,  nearer  to  the  place  where  the  crime  was  committed  than 
holding  the  slated  session."  Certain  it  is  thai  this  provision  doe 
it  to  be  held  in  the  same  county  {  indeed  it  is  extremely  questioni 
tlie  court  have  authority  to  remove  it  there;  they  may  nearer  the  ] 
word  "  nearer"  excludes  the  place  itself;  if  the  place  was  intendet 
ology  would  be  more  accurately  inserted.  He  would  now  rer 
place  nearer  the  scene  of  insurrection  than  this  city  could  have  t 
and  here  the  discretion  of  the  court  had  fixed  it.  The  law  mui 
made  for  one  of  two  reasons  :  either  for  the  facility  of  public 
favour  the  prisoner.  Respecting  the  first,  the  crime  was  conin 
one  county  only,  but  in  three  adjoining  coiinliei,  and,  therefore, 
the  arguments  of  the  gentleman,  the  trial  must  be  held  in  three 
three  juries,  and  the  witnesses  be  harassed  lo  appear  three  times 
the  court  should  determine  upon  one  of  those  counties  for  llie  Iris 
to  be  selected  I 

Mr.  Lbwis  questioned  the  propriety  of  this  argumenl,  since  it 
the  cases  of  treason  except  one  (in  Bucks)  happened  in  Noribam 
and  no  inconvenience  could  accrue  from  bolding  the  trials  at  one 

Mr.  Rawlk  said  that  he  should  produce  evidence  lo  prove  ' 
treason  committed  in  the  three  counties. 

Mr.  SiTOREAVEs  proceeded  to  state,  that,  as  the  act  of  1793,  as  ^ 
left  a  discretion  for  the  court  to  determine  according  to  existing  e 
and  not  according  to  any  known  definite  principles  of  law,  it  wo 
litic,  if  not  illegal,  lo  hold  the  court  in  the  county,  this  city  being, 
one  argument,  nexl  to  one  of  the  counties,  and  on  the  other  vie 
place  for  holding  the  courts,  the  argumenls  must  fall,  and  th 
rejected.  Philadelphia,  he  said,  was  as  near  to  the  place  where  tJ 
committed  as  the  court-house  of  that  county,  and  here,  il  was 
purposes  of  public  justice  could  be  most  completely  answered. 

If,  then,  the  ai^ument  was  not  supported  on  public  convenient 
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apton  county,  it  would  neither  facilitate  the  trial  nor  be  of  advantage  to  the 
person. 

Another  question  he  would  suggest  was,  whether  this  application  was  made 
lOon  enough  ?  It  was  nearly,  or  quite  a  week,  since  the  indictment  was  given 
to  the  prisoner,  and  it  was  a  much  longer  time  since  he  was  committed :  if  it 
was  proper  that  any  application  should  be  made  to  the  court,  either  as  a  matter 
•f  right  or  of  favour,  it  ought  to  have  been  made  in  due  time,  so  as  not  to 
delay  or  defeat  the  question  of  public  justice.  It  would  be  unnecessary  to 
ny  that  the  question  was  fully  determined  in  the  year  1795,  and  if  it  was  a 
utter  of  law,  and  as  such  mandatory,  every  case  which  was  then  decided  on 
was  a  case  of  mis-trial,  and  the  whole  court  and  counsel  must  have  been  guilty 
of  a  great  dereliction.  But  he  believed  it  was  asked  of  the  court  at  that  time, 
BOt  as  a  matter  of  right,  but  of  favour,  and  it  appeared  by  the  report  quoted, 
dttt  if  the  favour  could  have  been  granted,  it  would,  but  the  decision  was 
ifainst  the  possibility  of  it,  and  certainly  stronger  reason  would  have  weighed 
for  it  then  than  now,  on  which  account  there  is  now,  at  least,  equal  grounds 
far  refusing  it. 

Mr.  Rawlk  observed,  that  while  he  professed  as  much  humanity  as  any 
fenileman  in  court,  yet  as  counsel  for  the  prosecution  he  felt  as  much  desire 
ibr  the  just  execution  of  public  justice.     He  could  scarcely  persuade  himself 
littt  the  gentleman  who  moved  the  court  could  be  serious,  at  this  late  period 
of  the  business;   after   seven  days  had   elapsed  since  the  indictment  was 
fiwnd,  after  all  the  inconveniences  of  a  preparation  for  trial  had  been  incurred, 
this  new,  this  additional  inconvenience  of  summoning  the  witnesses  and  jurors 
to  another  place,  could  not  be  either  to  the  advantage  of  the  prisoner,  or  agree- 
^le  to  a  just  construction  of  the  law  adverted  to.     The  law  of  March,  1793, 
does  not  apply  to  a  case  which  the  offence  first  charged  would  make  capital 
w  as  to  affect  life.     The  question  seriously  was,  Mr.  Rawle  said,  whether 
granting  the  motion  would  not  deprive  the  country  of  the  power  of  prosecuting 
the  trial  at  all,  or  even  after  full  proof  of  the  guilt  of  the  prisoner,  jt  would 
not  prievent  the  court  from  passing  sentence.     The   act  read   by  Mr.  Sit- 
greavesgave  the  judge  the  power  to  hold  courts  throughout  his  whole  dis- 
trict,—Vol.  2,  Imw9  U.  S.,  226;  but  the  act  of  1789,  which  fixed  the  place, 
only  gave  the  court  power  as  to  times  of  holding  special  sessions,  vol.  1, 
p.  51.     The  29th  section  of  that  act  was  very  ambiguously  worded,  because 
the  fifth  section  of  the  same  act  had  put  it  out  of  the  power  of  the  court  to 
remove  as  to  place.     Whatever,  then,  was  the  intention  of  the  legislature,  the 
eonrts  had  not  power  to  effect  a  change,  and  as  when  an  act  failed  in  explain- 
iog  the  intention,  the  intention  could  not  be  carried  into  execution,  to  remedy 
the  inconvenience  of  the  court  being  bound  in  all  cases  as  to  place,  the  clause 
of  1793,  p.  226,  was  passed. 

Mr.  Rawle  contended  that  a  special  court  was  more  than  an  adjourned 

circuit  court:  it  was  a  substantive  court  of  itself,  held  for  special  purposes, 

and  could  not  issue  certiorari  for  any  other  court ;  if,  therefore,  a  special 

court  was  to  be  held  for  this  trial,  it  must  begin  de  novo:  a  new  grand  jury, 

a  new  petit  jury,  must  be  called  ;  the  witnesses  must  be  summoned  anew, 

which  would  be  a  bad  precedent,  besides  a  great  delay.     The  impropriety 

was  evident:  after  a  bill  had  been  found,  and  the  prisoner  had  seen  a  list  of  the 

jury  and  witnesses;  after  having  had  time  to  calculate  its  chances,  at  the 

aeTenth  day  of  the  proceeding,  he  came  forward  to  remove  the  trial!     If  the 

prisoner  had  not  had  time  to  inquire  into  the  character  of  the  jurors  or  wit- 

■easea,  some  other  reason  would  have  been  given;  but  as  nothing  of  that  kind 

had  been  attempted,  and  as  the  inconveniences  of  delay  and  removal  were  so 

manifest,  he  trusted  the  court  would  not  accede  to  the  motion. 

Mr.  DAI.LAS  declared  that  it  was  not  the  design  of  the  counsel  for  the  prisoner 
to  trv  experiments  by  the  present  motion ;  they  conceived  that  he  had  a  right 
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to  be  tried  in  the  county  where  the  crime  was  charged  :  the  Act  of  Coognis 
was  mandatory,  unless  '*  manifest  inconveniences'*  should  appear.    He  cod-    < 
ceived  that  distance  could  not  be  an  inconvenience,  because  the  act  cootem- 
plated  the  possibility  of  crimes  being  committed  in  Alleghany  as  well  u  m 
Chester  county.     Nor  could  time.     The  importance  of  a  capital  trial  was  ooi 
to  be  so  played  with.     Congress  designed  that  an  impartial  trial  ahoBldiM 
had  in  all  cases,  without  regard  to  such  trivial  objections.     He  was  sure  the 
Honourable  Court  would  not  consider  their-personal  inconveniences  as  mfiBlt 
and  therefore  should  not  mention  it.     Mr.  Dallas  wished  it  to  be  obserred, 
that  the  crimes  were  recently  committed,  and  public  justice  had  not  been  lout 
suspended ;  and,  even  if  the  present  motion   was  acceded  to,  the  hand  oi 
public  justice  might  shortly  give  the  blow,  by  appointing  «n  early  special 
session.     It  was  not  certain,  before  the  Court  sat,  that  a  bill  would  be  found    1 
for  high  treason,  merely  because  the  parties  were  bound  over  for  high  trea- 
son ;  and  therefore  the  prisoner  might  not  be  able  to  meet  that  charge.  Agiiif 
the  time  since  the  bill  was  found  and  the  party  informed,  and  served  with  the 
enormous  list  of  ninety-eight  witnesses,  has  been  very  short.     It  was  Wed- 
nesday last,  seven  days  only,  two  of  which  must  be  leA  out,  Thursday  hav* 
ing  been .  the  fast-day,  and  Sunday  intervening.     Many  of  these  witoeMi 
and  jurors  he  had  never  seen  nor  heard  of,  and  it  was  necessary  he  should 
have  time  to  inquire  who  they  were.   There  had  been  no  catches  on  the  put 
of  the  prisoners.     It  would  be  an  easy  thing  for  the  Court,  at  this  time,imei 
all  the  parties  were  upon  the  spot,  to  bind  them  over  to  appear  again.    la  the 
case  read  by  Mr.  Lewis,  Judge  Wilson  expressly  declared,  that  there  wu  i 
desire  in  the  Court  to  comply,  but  the  difficulties  were  insurmountable.  With 
respect  to  the  other  cases,  the  mandatory  language  of  Congress  impoeed  a 
necessity  on  the  officers  of  justice,  where  it  was  possible.     The  clashing  of    ^ 
courts,  he  presumed,  could  not  be  held  up  for  excuse  at  this  time.    Ho   j 
did  not  know  how  much  time  the  present  circuit  might  consume;  but  as  the    j 
Supreme  Court  would  not  meet  until  August,  no  doubt  there  could  be  a  period    j 
for  the  business  of  a  special  court  spared  during  the  recess  ;  but  if  the  period 
should  be  filled  up,  in  the  August  session  arrangements  might  be  made  to  hold 
one.     With  respect  to  the  holding  of  district  courts,  Mr.  Dallas  obserred, 
that  the  law  (vol.  i.,  pp.  49,  50)  allowed  a  discretion  as  to  the  places  of  hold- 
ing them;  page  51  gives  discretion,  as  to  the  circuit  court,  to  the  judges  of 
Supreme  Court  Avith   respect  to  time.     These  provisions  respected  all  caaei 
alike  Avithin  the  jurisdiction  of  those  courts;  but  the  subsequent  act  referred 
to  made  an  exception  with  regard  to  cases  of  a  nature  highly  crimiaalfOf 
capital.     Certainly,  then,  if  ever  the  Congress  meant  there  should  be  t  triil 
at  all  in  the  proper  county,  one  like  the  present  must  come  under  that  iDteiH 
tion.     The  language  of  the  two  acts  (p.  67,  vol.  i.,  and  226,  vol.  ii.)»  ^''' 
Dallas  observed,  was  different.     The  first  declared  that  cases  punishable  viih 
death  should  be  tried  in  the  county,  &c.     The  second,  that  special  circuit 
courts  may  be  holden  nearer  the  place  where  the  offences  may  be  said  vo^ 
committed   than  the  place  of  the  ordinary  sessions.     But,  one  thing  ^^ 
worthy  of  notice.     The  first  relates  only  to  offences  punishable  with  (M^ 
while  the  other  is  Avorded  as  crimes  only,  of  whatever  nature.     Cases  of  l^ 
surrection  and  rebellion  must  have  been  in  the  view  of  the   Legislature;  al^ 
in  them  it  would  be  very  probable  that  part  of  more  than  one  county  would  coi^ 
bine,  and  they  could  have  excepted  such  cases  if  it  had  been  meant  so  to  d<^ 
It  was  farther  said,  that  part  of  the  crimes  were  committed  in  two  counties 
and  tiierefore  the  prisoner  had  deprived  himself  of  the  common  law  vicinage^ 
This  was  not  clear.     The  vicinage  where  the  offence  was  committed  would^ 
at  any  rate,  have  it  in  their  power  to  declare  what  they  had  seen  of  the  con- 
duct of  the  prisoner. 
As  to  the  stage  at  which  the  application  was  made,  no  loss  of  time  had  beea 
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felt;  and  if  it  had,  it  would  be  extremely  severe,  if  it  was  in  the  power  of  the 
Coart  to  order  it  otherwise,  so  that  the  prisoner  in  so  important  a  case  should 
he  injured  thereby.  On  the  whole,  he  trusted,  unless  manifest  inconvenience 
should  appear,  that  the  Court  would  grant  the  motion. 

Mr.  L^swis  said,  it  was  strange,  mischievous,  and  unfounded  doctrine  that 
this  application  had  not  been  made  in  time.    Three  clear  days  from  the  notice 
of  the  indictment  being  allowed  by  law  to  the  prisoner,  he  was  not  bound  to 
answer  the  indictment  until  yesterday.     The  trial  did  not  then  proceed,  and 
he  appeared  this  day ;  but,  in  his  sincere  opinion,  from  mature  reflection,  two, 
three,  nor  four  days,  should  have  weight  with  the  Court,  because  the  Act  of 
Congress  was  binding  upon  them,  whatever  the  learned  gentleman  had  ad- 
vanced to  the  contrary.     He  had  a  right  to  demand  it ;  and  if  their  honours, 
the  judges,  proceeded  to  hold  the  trial  in  any  but  the  right  place,  they,  and 
Dot   the  prisoner,  would  offend.     Mr.   Attorney  had  supposed,  if  this  was 
granted*  all  which  had  been  done  would  be  null  and  void.     Grant  this  for  a 
moment.     Did  Mr.  Attorney  or  John  Fries  direct  the  proceedings  of  the  grand 
jury.  Sec.  T    Certainly  the  Attorney.    In  this  Mr.  Lewis  believed  he  had  done 
strictly   right;  here  was   the  proper  place  for  the  issue  to  be  joined;  but 
Northampton  is  the  proper  place  for  the  trial  of  that  issue.     It  was  objected, 
because  it  was  said  the  crime  was  committed  in  three  counties.     But,  sup- 
pose it  were  in  three  or  thirty  counties,  the  overt  act  in  the  bill  is  laid  in  one 
county  only*  and  there  only  does  the  law  support  the  claim  for  trial.     The 
two  laws  referred  to  are  unnecessary  in  capital  cases,  if  they  do  extend  to 
them   at  all,  because  the  first  law  makes  ample  provision  not  only  as  to 
time  (p.   51),  but  as  to  place  (p.  67),  and  is  not  superseded  by  the  other. 
With   reference  to  the  law   of  1793,  page   227,  which   says,  that  criminal 
causes  may  be  tried  nearer  to  the  place  where  the  offences  were  said  to  be 
committed,  the  argument  was  taken  up  by  Mr.  Sitgreaves  to  mean  nearer  to 
the  county;  hence  he  says  that  Philadelphia  county  is  the  adjoining  one  of 
the  insurgent  counties.     In  the  indictment,  Bethlehem  is  mentioned  as  the 
place.     Now,  the  law  directs  a  special  session  to  be  held  nearer  to  Bethle- 
hem than  is  Philadelphia ;  that  act  does  not  say  whether  it  shall  be  held  in  or 
out  of  li\e  county,  but  near  the  place.     The  gentleman  appeared  to  have 
thought  he  was  in  another  place,  and  not  at  the  bar,  in  his  view  of  the  dis- 
cretionary power  of  the  Court,  which  would  leave  it  to  be  regulated  accord- 
ing to  the  ebbs  and  flows  of  the  passions  of  the  judges,  or  the  temper  of  the 
times;  but  he  should  recollect  this  discretion  was  of  a  legal,  and  not  of  a 
political  nature,  which  the  necessity  of  the  case  called  for.     All  that  must  be 
Considered  to  operate  on  the  question  is,  whether  justice  cannot  be  done  be- 
tween the  United  States  and  the  prisoners,  if  the  trial  is  held  in  the  county 
of  Northampton  ;  if  it  can,  we  rise  to  claim  this  as  the  right  of  John  Fries, 
^nd  nearly  allied  to  the  interests  of  every  citizen. 

Judge  Iredell  said  it  was  held  by  Judge  Ilale,  that  an  indictment 
'^as  part  of  the  trial;  if  so,  he  should  be  glad  to  be  told  what  they  were 
"to  do  with  the  present  indictment,  if  the  trial  was  to  be  removed?  If  so, 
the  prisoner  must  bo  indicted  as  well  as  tried  in  the  county.  (Foster, 
2oo  and  236.)  Another  question  would  be,  could  the  court  order  the 
ilisinissal  of  the  indictment? 

Judge  Peters  could  not  see  how  part  of  the  proceedings  of  this  court 
Qould  be  transferred  to  a  special  court,  and  therefore  how  it  could  be 
removed  to  the  county,  and  while  a  doubt  remained,  it  would  never  do 
to  renovate  a  criminal  case  of  so  much  importance,    lie  could  not  see  the 
force  of  the  reasoning  in  favour  of  the  removal.     He  thought  that,  how- 
ever humanity  ought  to  lean  towards  the  prisoner,  still  the  proceedings 
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of  the  court  ought  to  ensure  justice  to  the  United  States,  and  to  the  pro- 
secution, and  therefore  that  public  justice  ought  to  be  as  well  goarded 
as  the  prisoner's  convenience ;  a  fair  and  impartial  trial  ought  to  be 
had,  which  he  was  certain  could  not  be  held  in  the  county  of  Northamp- 
ton, and  if  ho  were  now  applied  to,  in  his  official  capacity,  to  take  th» 
necessary  steps  for  that  event,  he  would  refuse. 

Mr.  Rawle  said  there  were  opportunities  enough  for  a  motion  like 
this  to  be  made  before  a  bill  was  found,  after  the  parties  were  boond 
over.  The  accused  ought  to  be  preparing  for  trial  from  his  first  com- 
mitment, to  remove  all  the  inconveniences  which  delay,  until  after  the 
proceedings  were  going  on,  would  occasion ;  it  appeared  to  him  to  amount 
to  a  technical  trap^  laid  to  involve  difficulties.  It  was  well  known  that 
the  prisoner  could  not  wait  till  it  was  too  late  to  obtain  many  privi- 
leges to  which  he  was  entitled  by  an  earlier  attention  to  his  interests, 
of  which  the  present  was  one.  With  respect  to  the  difficulties  his  honor, 
Judge  Iredell,  had  mentioned  on  the  indictment,  they  were  too  serious 
and  important  to  be  dispensed  with. 

JuDGB  Iredell  delivered  his  opinion  in  efiFect  as  follows: — With  re- 
gard to  the  lateness  of  the  application,  as  it  does  not  relate  to  the  merits 
of  the  defence,  I  think  the  arguments  in  favor  of  the  motion  prepon- 
derate, and  that  no  advantage  should  be  taken  from  the  prisoner  without 
full  ground.  It  is  evident  that,  in  this  case,  a  number  of  circumstances 
might  be  mentioned  which  would  render  a  trial  inconvenient,  in  the 
county  of  Northampton.  I  am  inclined  to  think  with  the  counsel  for 
the  prisoner,  that  the  court  have  the  power  to  order  a  special  court  to 
be  held  there  if  they  should  tliink  proper,  and  therefore  I  should  noC 
scruple  to  admit  it,  if  all  concurrent  circumstances  admitted  its  prudence. 
The  question  then  is,  whether,  according  to  the  legal  discretionary  power 
of  the  court,  this  court  think  it  their  dutv  to  admit  the  force  of  the  mo- 
tion.  When  these  offences  were  first  known  to  h:ive  been  committed, 
and  when  the  gentleman  with  whom  I  have  the  honor  to  sit  was  in  that 
country,  it  was  possible  for  a  court  to  have  been  ordered  there  f'»r  the 
trials,  but  it  «ippeared  to  those  with  whom  the  power  rcstoil,  to  I'O  im- 
proper. And  why? — The  President  in  his  proclamation  lia^l  pul'lii'Ij 
declared  that  the  lawful  authority  of  that  county  could  not  be  carritJ 
into  execution  without  the  aid  of  a  military  force.  Would  it  not  thort- 
fore  have  been  improper  for  us  to  order  a  special  court  to  be  hold  at 
that  place?  If  a  special  court  could  not  have  been  held  there,  theomy 
thing  to  be  done  was  to  bind  the  parties  over  to  this  court. 

There  are  two  very  important  difficulties  in  the  way  of  this  moti'^"* 
I  say  important,  because   they  are  such  as  no  gentleman  of  the  l*^ 
can  be  perfectly  clear  upon.     First,   whether,  if  we  order  a  s]k.*<'^*^ 
court,  we  can  order,  ])y  any  process  known  to  the  law,  this  indictrn*-^^ 
to  be  transferred  to  that  court.     This  is  a  doubt  stated  bv  Judiif  ^^^ 
son,  of  the  Supreme  Court,  at  the  time  of  a  furnier  motion  alludi-il 
and  I  am  inclined  to  think  this  was  a  great  reason  which  guided  the  *^ 
cision;  otherwise  a  doubtf  would  not  have  been  intimated.      If  this  caar^ 
be  done,  what  would  be  the  consefjuences  of  the  removal  of  the  case*: 
this  indictment  were  to  be  taken  there,  with  a  doubt  in  point  of  law  o^ 
it,  a  motion  might  be  made  after  trial  for  a  new  trial ;   that  ni)t  l-oin-^ 
regular,  part  having  been  held  in  another  place.     Whether  this  vouU 
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3Tcd  or  not,  I  cannot  say,  but  I  know  at  best  it  is  doubtful.  The 
therefore  ought  to  proceed  in  the  clearest  manner  not  to  run  the 
f  defeating  the  prosecution  of  a  cause  so  important.  It  is  the  great 
of  this  court  to  do  the  most  impartial  justice  between  the  public 
16  prisoner,  and  not  from  private  humanity  on  the  one  hand,  or 
ment  on  the  other,  to  lean  either  way.  As  to  the  common  law 
pies  of  vicinage,  there  are  advantages  and  there  are  disadvantages 
ing  it.  The  advantages  are,  that  the  parties  are  known  by,  and 
their  jurors  and  witnesses,  that  their  characters  may  be  viewed, 
.6  most  impartial  justice  done.  But  if  nearly  one  whole  county  has 
Q  a  state  of  insurrection,  can  it  be  said  that  a  fair  trial  can  be  had 
We  may  at  least  presume  it  could  not,  because  the  President  of 
nited  States  ordered  a  military  force  there,  to  enforce  the  cxecu- 
r  the  laws.  It  was  by  this  military  force  that  the  prisoners  are 
>nvcned  in  this  city,  and  I  have  reason  to  believe,  from  the  opinion 
dowledge  of  the  judge  with  whom  I  now  act,  that  it  would  be  ex- 
igly  improper  to  hold  the  trials  there.  It  was  hinted  that  troops  are 
lere,  and  they  could  promote  the  execution  of  justice;  but  what 
t  justice  is  that  of  the  sword  ?  If  they  would  operate  at  all,  it 
be  by  intimidation,  and  this  would  bo  to  the  prejudice  of  the  pri- 
and  in  no  respect  in  his  favor.  This  consideration  alone,  in  my 
n,  would  make  it  "manifestly  inconvenient"  for  a  trial  to  be  held 
With  respect  to  the  principles  of  common  law,  the  gentlemen 
now  that  the  venire  may  be  changed,  that  is,  that  parts  of  the  jury 
»e  summoned  from  other  counties.  I  do  not  know  whether  there 
ower  in  the  courts  to  change  the  venire  in  England  in  a  criminal 
but  I  know  that  in  some  difficult  cases,  where  partiality  was  to  be 
hended,  an  act  of  Parliament  has  been  passed  to  remove  the  trial, 
fas  done  respecting  the  rebellion  in  Scotland,  for  the  manifest  rea- 
'  partiality.  This  proves  that  we  ought  not  to  look  to  one  side 
but  to  both,  and  then  form  our  determination. 
on  the  whole,  I  am  clearly  of  opinion  that,  as  the  motion  could  not 
inted  without  running  the  risk  of  these  uncertainties,  but  certain 
reniences,  it  would  not  be  expedient  to  allow  it,  and  therefore  the 
nust  go  forward. 

:ment  in  the  Circuit  Court  of  the  United  States  of  America,  in 
I  for  the  Pennsylvania  District  of  the  Middle  Circuit. 

?  Grand  Inquest  of  the  United  States  of  America,  for  the  Penn- 
lia  district,  upon  their  respective  oaths  and  affirmations,  do  pre- 
hat  John  Fries,  late  of  tlic  county  of  Bucks,  in  the  District  of 
ylvania,  he  being  an  inhabitant  of,  and  residing  within  the  said 
d  States,  to  wit,  in  the  district  aforesaid,  and  under  the  protec- 
f  the  laws  of  the  said  United  States,  and  owing  allegiance  and 
y  to  the  same  United  States,  not  having  the  fear  of  God  before 
es,  nor  weighing  the  duty  of  his  said  allegiance  and  fidelity,  but 
moved  and  seduced  by  the  instigation  of  the  devil,  wickedly  de- 
and  intending  the  peace  and  tranquillity  of  the  said  United 
)  to  disturb,  on  the  seventh  day  of  ilarch,  in  the  year  of  our 
one  thousand  seven  hundred  and  ninetv-nine  at  Bethlehem,  in  the 
Y  of  Korthampton,  in  the  district  aforesaid,  unlawfully,  mali- 
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ciouslj  and  traitorously  did  compass,  imagine  and  intend  to  raise  tnd 
levy  war,  insurrection  and  rebellion  against  the  said  United  States; 
and  to  fulfil  and  bring  to  effect  the  said  traitorous  compassings,  ima- 
ginations and  intenti6ns  of  him  the  said  John  Fries,  he,  the  said  Job 
Fries,  afterwards,  that  is  to  say,  on  the  said  seventh  day  of  March  in 
the  said  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-nine, 
at  the  said  county  of  Northampton  in  the  district  aforesaid,  with  a 
great  multitude  of  persons,  whoso  names  at  present  are  unknown  to  the 
Grand  Inquest  aforesaid,  to  a  great  number,  to  wit,  to  the  number  of 
one  hundred  persona  and  upwards,  armed  and  arrayed  in  a  warlike  man- 
ner, that  is  to  say,  with  guns,  swords,  clubs,  staves  and  other  warlike 
weapons,  as  well  offensive  as  defensive,  being  then  and  there  unlawfully, 
maliciously  and  traitorously  assembled  and  gathered  together,  did  falsely 
and  traitorously  assemble  and  join  themselves  together  against  the  said 
United  States,  and  then  and  there,  with  force  and  arms,  did  falsely 
and  traitorously,  and  in  a  warlike  and  hostile  manner,  array  and  dis- 
pose themselves  against  the  said  United  States,  and  then  and  there, 
with  force  and  arms,  in  pursuance  of  such  their  traitorous  intentions 
and  purposes  aforesaid,  he,  the  said  John  Fries,  with  the  sud  persons  so 
as  aforesaid  traitorously  assembled,  and  armed  and  arrayed  in  manner 
aforesaid,  most  wickedly,  maliciously  and  traitorously  did  ordain,  pre- 
pare and  levy  public  war  against  the  said  United  States,  contrary  to 
the  duty  of  his  said  allegiance  and  fidelity,  against  the  ConstitutioD, 
peace  and  dignity  of  the  said  United  States,  and  also  against  the  form 
of  the  act  of  the  Congress  of  the  said  United  States,  in  such  case  made 
and  provided. 

WILLIAM  RAWLE, 
Attorney  of  the  United  States  for  the  Pennsylvania  District. 

The  prisoner  having  been  set  to  the  bar,  pleaded  7iot  guilty. 

The  petit  jury  impanneled,  consisted  of  the  following  gentlemen: 

WILLIAM  JOLLY,  City. 
SAMUEL  MITCHELL,  Bucks. 
RICHARD  LEEDOM,       do. 
ANTHONY  CUTHBERT,  City. 
ALEXANDER  FULLERTON,  City. 
JOHN  SINGER,  City. 
WILLIAM  RAMSAY,  Bucks. 
SAMUEL  RICHARDS,  City. 
GERARDUS  WYNKOOP,  Bucks. 
JOSEPH  THORNTON,  City. 
PHILIP  WALTER,  Northampton. 
JOHN  RHOAD,  Northampton. 

Some  difiiculties  arose  as  to  the  two  latter  gentlemen  boin;r  qualified 
tlicy  being  Germans,  and  not  sufficiently  understanding  the  Enjilisli 
lant:;uage:  however,  it  was  agreed  that  any  difficulties  of  that  nature 
might  be  explained  to  them,  and  it  was  urged  that  they  would  under- 
stand many  of  the  witnesses  better  than  others,  several  of  those  Wing 
Germans  also,  and  could  not  speak  English,  on  which  account  Mr. 
Erdman  was  sworn  for  interpreter. 
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Mr,  Sitoreayu  opened  the  trial  as  follows  : 

Gentlemen  or  thk  Jury  : — By  the  iDdictment  which  has  been  just  read 
»7ou,  you  perceive  that  John  Fries,  the  prisoner  at  the  bar,  has  put  himself 
I  trial  before  you,  on  an  accusation  of  having  committed  the  greatest  oflTeuce 
hieh  can  be  perpetrated  in  this,  or  any  other  country,  and  it  will  devolve 

yoo  to  determine,  according  to  the  evidence  which  will  be  produced  to 
u«  on  the  important  question  of  life  or  death.  It  is  the  duty  of  those 
It  prosecute,  to  open  to  you,  as  clearly  as  they  are  able,  those  principles 
law  which  apply  to  the  offender,  and  then  to  state  to  you  the  testi- 
my  with  which  the  accusation  is  supported.  This  duty  has  devolved 
3n  moy  and  I  hope,  while  I  regard  my  duty  as  accuser,  I  shall  do  it  in 
;h  a  way  as  shall  do  no  injustice  to  the  prisoner.  However,  if  I  should 
ineorrect,  there  are  sufficient  opportunities  for  me  to  be  corrected  by  the 
ilance  which  the  counsel  engaged  on  behalf  of  the  prisoner  will  use, 
1  the  order  which  the  court  will  observe.  These  are  sufficient  to  cor- 
!t  moy  mis-statements,  but  I  will  use  my  utmost  endeavours  to  be  guilty  of 
ne. 

The  prisoner  is  indicted  of  the  crime  of  treason.    Treason  is  defined  in  the 
institution  of  the  United  States,  section  3,  art.  3,  in  the  words  following : 
**  Treason  against  the  United  States,  shall  consist  only  in   levying   war 
linst  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  com- 
fl" 

This  crime  appears  to  be  limited  to  two  descriptions :  the  one,  levying 
ir  against  the  United  States,  and  the  other  adhering  to  its  enemies.  With 
ipeet  to  the  latter  branch  of  the  description,  there  will  be  no  occasion  for 
ly  explanation,  or  to  call  your  attention  in  the  least  to  it,  because  it  is  not 
urged  upon  the  prisoner ;  he  is  charged  with  having  committed  treason  in 
irying  war. 

This  expression,  phraseology,  or  description  as  adopted  by  our  Constitu- 
00,  is  borrowed  from  a  statute  of  Great  Britain,  passed  in  the  reign  of  Ed- 
ward III.,  which  has,  ever  since  it  passed,  commanded  the  veneration  and 
aspect  of  that  nation,  almost  equal  with  their  great  charter  :  it  is  considered 
B  a  great  security  to  their  liberties.  Indeed  the  uniform  and  unanimous  con- 
ent  given  to  this  statute,  through  a  great  lapse  of  time,  by  the  most  able  writ- 
's on  law;  its  never  having  undergone  the  least  alteration  amidst  the  most 
erere  scrutinies,  and  its  adoption  into  the  Constitution  of  the  United  States, 
'ithout  the  least  amendment,  are  sufficient  encomiums  to  prove  its  worth.  I 
hall  state  to  you,  as  far  as  is  necessary  to  the  present  application  of  that  sta- 
ite,  the  most  able  and  judicious  expositions,  but  without  recurring  to  a  variety 
r authorities  which  might  be  quoted. 

The  crime  of  treason,  as  it  has  been  laid  down  by  those  writers,  generally 
lowed  to  be  the  most  able  on  law,  whose  accuracy  is  unquestionable,  is  the 
ghest  crime  that  can  possibly  be  committed  against  the  good  government  of 
nation,  and  a  considerable  inroad  into  the  liberties  of  a  subject.  In  discuss- 
g  this  crime,  I  shall  only  recur  to  the  notes  which  I  have  taken,  and  my 
ra  knowledge  of  the  law  ;  if  that  statement  should  be  inaccurate,  there  are 
fficient  opportunities  for  amendment  in  the  course  of  this  trial.  Treason 
nsists  in  levying  war  against  the  government  of  the  United  States :  it  may 
nfidently  be  said  not  only  to  consist  in  joining  or  aiding  the  hostile  inten- 
•ns  of  a  foreign  enemy  ;  nor  is  it  confined  to  rebellion  in  the  broad  sense  in 
lieh  that  word  is  generally  understood  ;  or  in  the  utter  subversion  of  the 
vernment  and  its  fundamental  institutions :  but  it  also  consists  in  the  rais- 
^  a  military  force  from  among  the  people  for  the  purpose  of  attaining  any 
ject  with  a  design  of  opposing  the  lawful  authority  of  the  government  by 
It  of  arms,  in  some  matter  of  public  concern  in  which  the  insurgents  have 

particular  interest  distinct  from  the  rest  of  the  community.   This  is  the  best 
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description  of  the  crime  of  treason,  as  it  relates  to  the  matter  before  you,  which 
I  am  able  to  give.  A  tumalluously  raising  the  people  with  force*  for  the  parpoie 
of  subverting,  or  opposing  the  lawful  authority  of  the  government,  in  which 
those  insurgents  have  no  particular  interest  distinct  from  the  people  it  lar|[e. 

Agreeably  to  the  division  made  in  the  definition  of  treason  by  Lord  Hale, 
it  must  consist  both  in  levying  war,  and  in  levying  war  against  the  go?erD-     j 
ment  of  the  United  States.     Respecting  levying  of  war,  it  is  to  be  onderttood,      i 
agreeably  to  the  most  approved  authorities,  that  there  must  be  an  actual  mili« 
tary  array.     I  mention  this  because  I  think  it  proper  to  be  particular  in  so 
essential  and  important  an  inquiry,  and  because  I  think  we  shall  prove  to  7011 
that  this  was  actually  done  by  the  prisoner.     Another  thing  I  wish  yoa  10 
bear  in  mind  is,  that  war  may  be  sufficiently  levied  against  the  United  Sutei. 
although  no  violence  be  used,  and  although  no  battle  be  fought.     It  is  not      ; 
necessary  that  actual  violence  should  take  place,  to  prove  the  actual  waging      1 
of  war.     If  the  arrangements  are  made,  and  the  numbers  of  armed  mei 
actually  appear,  so  as  to  procure  the  object  which  they  have  in  view  hj  io- 
timidation,  as  well  as  by  actual  force,  that  will  constitute  the  offence. 

It  must  be  war  waged  against  the  United  States.  This  is  an  important 
distinction.  A  large  assemblage  of  people  may  come  together ;  in  wbatem 
numbers ;  however  they  may  be  armed  or  arrayed,  or  whatever  decree  of 
violence  they  may  commit,  yet  that  alone  would  not  constitute  treason;  die 
treason  must  be  known;  it  must  be  for  a  public  and  not  a  private  revenge:  it 
must  be  avowedly  levying  war  against  the  United  States;  if  people  assembie 
in  this  hostile  manner  only  to  gratify  revenge,  or  any  other  purpose  independ* 
ent  of  war  against  the  United  States,  it  will  only  amount  to  a  riot;  but  if  it 
is  an  object  in  which  the  person  has  no  particular  interest,  this  constitutes  the 
offence  of  treason.  There  are  a  variety  of  instances  which  might  be  pro* 
duced  in  order  to  illustrate  this  definition  of  the  law,  but  it  is  not  necessary 
to  turn  to  them.  Suffice  it  to  say  that  it  is  the  intention  or  end  for  which  an 
insurrection  is  raised,  which  constitutes  the  crime.  This  of  course  you  will 
have  in  mind  when  the  testimony  is  gone  into.  I  will  just  observe,  as  ap- 
plicable to  this  case,  that  one  instance  which  is  defined,  of  the  crime  of  treason, 
is,  to  defeat  the  operation  of  the  laws  of  the  government ;  any  insurreciion, 
I  will  be  bold  to  say,  to  defeat  the  execution  of  the  public  laws,  amounts  to 
treason.  Having  given  you  this  explanation  of  treason,  so  far  as  1  suppose  it 
is  connected  with  the  present  awful  occasion,  I  shall  now  proceed  to  state  the 
amount  of  evidence  we  mean  to  produce,  in  order  to  prove  that  the  unhappy 
prisoner  was  guilty  of  that  high  crime. 

It  will  appear,  gentlemen,  from  the  testimony  which  will  be  presented  to 
you,  that,  during  the  latter  months  of  the  year  1798,  discords  prevailed  to  an 
enormous  extent  throughout  a  large  portion  of  the  counties  of  Bucks,  North* 
ampton,  and   Montgomery,  and    that   considerable  difficulties    attended  the 
assessors  for  the  direct  tax  in  the  execution  of  the  duties  of  their  assessment. 
It  is  not  in  the  nature  of  this  inquiry  to  explain  for  what  purpose,  or  by  what 
means,  the  opposition  was  made:  it  is  not  necessary  to  say  whether  the  com- 
plaints urged  were  well  or  ill  founded,  because  it  is  a  settled  point  that  any 
insurrection  for  removing  public  grievances,  whether  the  complaints  be  real 
or  pretended,  amounts  to  treason,  because  it  is  not  the  mode  pointed  out  by 
law  for  obtaining  redress.    It  will  then  be  sufficient  to  show  you  that  discoiH 
tents  did  exist,  and  that  in  various  townships  of  those  counties:  that  in  sevenl 
townships,  associations  of  the  people  were  actually  formed,  in  order  to  pre- 
vent the  persons  charged  with  the  execution  of  those  laws  of  the  United 
States  from  performing  their  duty  upon  them,  and  more  particularly  to  pre- 
vent the  assessors  from  measuring  their  houses:  this  opposition  was  made  at 
many  public  township  meetings  called  for  the  purpose;  in  many  insuoces 
resolutions  were  entered  into,  and  reduced  to  writing,  solemnly  forewaming 
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the  officers  whose  duty  it  was  to  execute  the  laws,  and  these,  many  times 
accompanied  with  threats  if  they  should  perform  that  duty.  Not  only  so,  but 
discontents  prevailed  to  such  an  height,  that  even  the  friends  of  the  govern- 
ment in  that  part  were  completely  suppressed  by  menaces  against  any  who 
ihouid  assist  those  officers  in  their  duty.  Repeated  declarations  were  made, 
loth  at  public,  as  well  as  at  private  meetings,  that  if  any  person  should  be 
irrested  by  the  civil  authority,  such  arrests  would  be  followed  by  the  rising 
f  the  people,  in  opposition  to  that  authority,  for  the  pupose  of  rescuing  such 
rrested  prisoners.  It  will  appear  to  you  farther,  gentlemen,  in  the  course  of 
vidence,  that,  daring  those  discontents,  indefatigable  pains  were  taken  by  those 
rho  were  charged  with  the  execution  of  the  laws,  to  calm  the  fears,  and  to 
cmove  the  misapprehensions  of  the  infatuated  people;  for  this  purpose,  they 
ead  and  explained  the  law  to  them,  and  informed  them  that  they  were  misled 
ito  the  idea  that  the  law  was  not  in  force,  for  that  it  actually  was ;  at  the 
ime  time  warning  them  of  the  consequences  which  would  flow  from  oppo- 
ition ;  and  this  was  accompanied  with  promises  that  even  their  most  capricious 
rishes  would  be  gratified  on  their  obedience.  The  favour  was  in  many 
Bstances  granted,  that  where  any  opposition  was  made  to  any  certain  person 
xecnting  the  office  of  assessor,  in  some  townships  proposals  were  made  for 
he  people  to  choose  for  themselves,  but  notwithstanding  this  accommodating 
»fier,  the  opposition  continued. 

After  having  shown  to  you  the  general  extent  of  this  combination  and 
langerous  conspiracy,  which  existed  in  all  the  latitude  I  have  opened  to  your 
riew,  we  shall  next  give  in  evidence  full  proof  that  the  consequences  were 
ictual  opposition  and  resistance :  in  some  parts,  violence  was  actually  used, 
ind  the  assessors  were  taken  and  imprisoned  by  armed  parties;  and  in  others, 
nobs  assembled  to  compel  them,  either  to  deliver  up  their  papers,  or  to  resign 
iheir  commissions ;  that  in  some  instances  they  were  threatened  with  bodily 
barm,  so  that  in  those  parts,  the  obnoxious  law  did  remain  unexecuted  in  con- 
lequence  of  this  alarm.  Seeing  that  the  state  of  insurrection  and  rebellion  had 
irisen  to  such  a  height,  it  became  necessary,  in  order  to  support  the  dignity, 
lad  indeed  the  very  existence  of  the  government,  that  some  means  should  be 
adopted  to  compel  the  execution  of  those  laws;  and  warrants  were  in  conse- 
loence  issued  against  certain  persons  who  had  so  opposed  the  laws :  these 
processes  being  put  into  the  hands  of  the  marshal  of  the  district,  were  served 
jpon  some  of  them :  in  some  instances,  during  the  execution  of  that  duty,  the 
narshal  met  with  insult,  and  almost  with  violence:  having,  however,  got 
learly  the  whole  of  the  warrants  served,  he  appointed  head  quarters  for 
hese  prisoners  to  rendezvous  at  Bethlehem,  where  some  of  them  were  to  enter 
mil  for  their  appearance  in  the  city,  and  others  were  to  come  to  the  city  in 
iustody,  for  trial.  It  will  appear  to  you,  that,  on  the  day  thus  appointed  for 
he  prisoners  to  meet,  and  when  a  number  of  them  had  actually  assembled 
igreeably  to  appointment,  a  number  —  parties  in  arms,  both  horse  and 
bot,  more  than  an  hundred  men,  accoutred  with  all  their  military  apparatus, 
ommanded  in  some  instances  by  their  proper  oflicers — marched  to  Bethlelicm, 
ollected  before  the  house  in  which  were  the  marshal  and  prisoners,  whom 
liey  demanded  to  be  delivered  up  to  them,  and  in  consequence  of  refusal,  they 
roceeded  to  act  very  little  short  of  actual  hostility,  so  that  the  marshal  deemed 
:  prudent  to  accede  to  their  demands,  and  the  prisoners  were  liberated. 

This,  gentlemen,  is  the  general  history  of  the  insurrection.  I  shall  now  state 
>  you  the  part  which  the  unfortunate  prisoner  at  the  bar  took  in  those  hostile 
■ansactions.  It  will  appear  that  the  prisoner  is  an  inhabitant  of  the  township 
f  Lower  Milford,  in  the  county  of  Bucks;  that  some  time  in  February  last,  a 
ablic  meeting  was  held  at  the  house  of  one  John  Kline  in  that  township,  to 
insider,  in  relation  to  this  house  tax,  what  was  to  be  done ;  that  at  that 
leeting  certain  resolutions  were  entered  into,  and  a  paper  signed ;  (we  have 
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endeaTOured  to  trace  this  paper,  so  as  to  produce  it  to  the  court  and  jorr,  bot 
have  failed ;)  this  paper  was  signed  by  fifty-two  persons,  and  committed  to  the 
hands  of  one  of  their  number :  John  Fries  was  present  at  this  meeting,  and 
assisted  in  drawing  up  the  paper,  at  which  time  his  expressions  against  thii 
]aw  were  extremely  violent,  and  he  threatened  to  shoot  one  of  the  assesson, 
Mr.  Foulke,  through  the  legs,  if  he  did  proceed  to  assess  the  houses.    Again, 
the  prisoner,  at  a  vendue,  threatened  another  of  the  assessors,  Mr.  S.  Clarke, 
that,  if  he  attempted  to  go  on  with  the  assessments,  he  should  be  committed  \$ 
an  old  stable,  and  there  fed  on  rotten  com:  we  shall  further  prove  that,  upon 
its  being  intimated  by  some  of  them  to  Mr.  Chapman,  principal  assessor,  that 
if  they  might  choose  their  own  assessors,  things  would  go  on  quietly,  he 
directed  that  they  should  do  so;  but  still  they  continued  in  opposition  to  the 
law,  and  would  not  choose  an  officer  at  alt.    A  general  meeting  was  called  to 
read  and  explain  the  law  to  the  people,  and  thus  remove  any  wrong  impret- 
sions  and  misapprehensions :  the  principal  assessor  was  at  that  meeting;  but 
the  rudeness,  opposition  and  violence,  used  by  the  .people,  prevented  hin 
from  doing  so,  which  was  an  evident  proof  that  they  did  not  want  to  hear  the 
law,  and  that  they  understood  enough  of  it  to  oppose  it:  thus  the  benevoleol 
intentions  of  that  meeting  were  frustrated.     We  shall  farther  show  yoo  that 
the  assessor  of  Lower  Milford  was  intimidated  so  as  to  decline  making  the 
assessments,  and  that  the  principal  assessor,  together  with  three  other  assesson, 
was  obliged  to  go  into  that  township  to  execute  the  law ;  that  they  proceeded 
in  the  execution  of  their  duty  during  a  part  of  the  day  of  the  5th  of  March 
last,  without  any  impediment ;  that,  at  eleven  o'clock  in  the  mominfr,  Mr. 
Chapman   met,  at   the  house  of  Jacob  Fries  in  Lower  Milford,  with  the 
prisoner,  when  he,  the  prisoner,  declared  his  determination  not  to  tobmit, 
but  to  oppose  the  law,  and  that  by  the  next  morning  he  could  raise  700  men 
in  opposition  to  it:  that,  upon  Mr.  Chapman  telling  him  that  many  hooMi 
were  assessed,  the  prisoner  flew  into  a  violent  passion,  absolutely  derlariof 
that  it  should  soon  be  in  this  country  as  it  was  in  France.     We  shall  farther 
show  you  that,  at  another  time  during  the  same  day,  the  prisoner  met  with 
two  of  the  assessors,  Mr.  Rodrick  and  Mr.  Foulke,  Avhom  he  warned  not  to 
proceed  in  the  execution  of  their  duty,  accompanied  with  threats  that  if  they 
did,  they  would  be  hurt;  and  left  them  in  a  great  rage.    Farther,  he  proceeded 
to  collect  parties,  with  Avhom  he  went  in  search  of  those  men,  and  attacked 
them  in  executing  their  duly;  one  of  them  escaped,  but  the  oiher  he  took;  but 
not  having  got  Mr.  Rodrick,  who  appeared  to  be  a  particular  object  of  resent- 
ment, he  let  Mr.  Foulke  go,  telling  him  he  Avould  have  them  again  the  next 
day.    He  told  Mr.  Clarke  that  if  he  had  met  with  Rodrick,  he  would  not  have  let 
him  go  so  easy,  and  declared  to  him  solemnly  and  repeatedly,  that  it  wa«  his 
determination  to  oppose  the  laws.     We  shall  farther  show  you  ihaUafief 
having  discharged  Foulke,  he  proceeded  to  collect  a  large  party  in  the  town- 
ship, in  order  to  take  the  assessors  the  next  day.     Accordingly,  on  ihedaT 
following,  a  numerous  party — to  wit,  about  fifty  or  sixty,  the  greatest  part  of 
whom  were  in  arms — collected  together,  and  pursued  the  assessors,  and  not 
finding  them  in  that  township,  pursued  them  into  another,  in  order,  not  onW 
to  chase  them  out  of  the  township,  but  generally  to  prevent  them  executing 
their  duty.     This  p'arty  collected,  not  only  many  of  them  in  arms,  but  in  mili- 
tary array,  with  drum  and  tife,  and  commanded  by  this  Captain  Fries  and  one 
Kuyder:  Fries  himself  was  armed  with  a  large  horse  pistol.    Thus  equipped, 
they  went  to  Quaker  Town,  in  order  to  accomplish  their  purpose,  where  they 
found  the  assessors,  two  of  whom  they  took,  but  Rodrick  fled.    Fries  ordered 
his  men  to  fire  at  the  man  who  fled,  and  a  piece  was  snapped,  but  did  not 
go  off.    Fries  did  then  compel  Foulke  to  deliver  up  to  them  his  papers,  bot  not 
finding  in  them  what  they  expected,  they  were  returned;  but  at  the  same  lime 
exacting  a  promise  that  he,  the  assessor,  should  not  proceed  in  the  Talnalioa 
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oTdie  hoatei  in  Lower  Milford.  Fries  was  in  many  instances  extremely  violent 
^inst  this  law,  and  peremptory  in  his  determination  not  to  submit  to  it,  as 
wi/I  appear  by  the  evidence. 

When  they  led  Quaker  Town,  they  met  with  a  travelling  man  who  ex- 
pressed some  good  will  towards  the  government,  and  for  that  expression  they 
maltreated  him  very  much,  and  expressed  their  general  dislike  to  all  who 
supported  the  same  principles.    During  the  time  they  were  at  Quaker  Town, 
intimation  was  received  that  the   marshal  had  taken  a  number  of  persons 
prisoners  in  consequence  of  opposing  the  execution  of  this  law,  whereupon 
a  determination  was  formed  among  these  people  to  go  and  effect  their  rescue ; 
and  the  people  of  Milford  were  generally  invited  to  assist  in  this  business. 
When  they  were  going,  the  party  halted  at  the  house  of  John  Fries,  and 
then  a  paper  was  signed,  by  which  they  bound  themselves  volunteers  to  go 
apon  the  execution  of  this  design.     This  paper  was  written  by  the  prisoner 
at  the  bar,  and  signed  by  him  and  the  rest ;  therein  they  engaged  to  go  and 
Kscue  the  prisoners  who  had  been  arrested  by  the  marshal.     On   the  morn- 
ing of  the  next  day,  twenty  or  more  of  them  met  at  the  house  of  Conrad 
3fark8,  in  arms,  to  go  on  with  their  design.     John  Fries  was  armed  with  a 
iword,  and  had  a  feather  in  his  hat.     On  the  road,  as  they  went  forward, 
they  were  met  by  young  Marks,  who  told  them  that  they  might  as  well  li^rn 
about,  for  that  the  Northampton  people  were  strong  enough  to  do  the  busi- 
ness without  those  from  Bucks  county.     Some  were  so  inclined  to  do ;  but 
at  the  instance  of  Fries  and  «ome  others,  they  did  go  forward,  and  actually  • 
proceeded  to  Bethlehem.     Before  the  arrival  of  these  troops,  a  party,  going 
€0  the  same  business,  had  stopped  at  the  bridge,  a  small  distance  from  Beth- 
lehem, where  they  had  been  met  by  a  deputation  from  the  marshal,  whom  he 
had  prevailed  on  to  go  and  meet  them,  in  order  to  advise  them  to  return  home. 
They  agreed  to  halt  there,  and  send  three  of  their  number  to  declare  to  the 
iDanhal  what  was  their  demand.    It  was  during  this  period  that  Fries  and  his 
party  came  up;  but  it  appears  that  when  they  came.  Fries  took  the  party 
actually  over  the  bridge,  and   that  he  arranged   the  toll  with  the  man,  and 
ordered  them  to  proceed.     With  respect  to  proof  of  the  proceedings  at  Beth- 
lehem, it  cannot  be  mistaken ;  he  was  there  the  leading  man,  and  he  ap- 
|>ear8  to  enjoy  the  command.     With  the  consent  of  his  people,  he  demanded 
the  prisoners  of  the  marshal ;  and  when  that  officer  told  him  that  he  could 
not  surrender  them,  except  they  were  taken  from  him  by  force,  and  produced 
liis  warrant  for  taking  them,  the  prisoner  then  harangued  his  party  out  of  the 
house,  and  explained  to  them  the  necessity  of  using  force.     And  that  you 
should  not  mistake  his  design,  we  will  prove  to  you  that  he  declared,  **  that 
was  the  third  day  which  he  had  been  out  on  this  expedition ;  that  he  had  had  a 
skirmish  the  day  before,  and  if  the  prisoners  were  not  released,  he  should 
have  another  that  day.     Now,  you  observe,"  resumed  he,  "  that  force  is  ne- 
cessary, but  you  must  obey  my  orders ;  we  will  not  go  without  taking  the 
prisoners;  but  take   my  orders,  you  must  not  fire  first;  must  be  first  fired 
upon;  and  when  I  am  gone,  then  you  must  do  as  well  as  you  can,  as  I  expect 
to  be  the  first  man\hat  falls."     He  further  declared  to  the  marshal,  that  they 
**  would  fire  till  a  cloud  of  smoke  prevented  them  seeing  one  another."     And, 
executing  the  office  of  commander  of  the  troops,  which  at  that  time  overawed 
the  marshal  and  his  attendants,  he  harangued  the  troops  to  obey  his  orders, 
which  they  accordingly  did,  and  the  marshal  was  really  intimidated  to  liberate 
the  prisoners ;  and  then  the  object  was  accomplished,  and  the  party  dispersed, 
amidst  the  huzzas  of  the  insurgents.     After  this  affair  at  Bethlehem,  it  will 
be  given  yon  in  evidence,  that  the  prisoner  frequently  avowed  his  opposition 
to  the  laws,  and  justified  that  outrage  ;  and,  when  a  meeting  was  afterwards 
held  at  Iiower  Milford  to  choose  assessors,  the  prisoner  refused  his  assent  to 
the  accommodating  object  of  the  meeting,  and  appeared  as  violent  as  ever. 
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These  are  some  of  the  points  we  mean  to  prove  before  you.  I  shall,  there- 
fore, at  present,  proceed  to  introduce  our  testimony. 

William  Henry  testified  substantially  as  follows : 
I  arrived  at  Bethlehem  on  the  evening  of  the  6th  of  March,  1799. 
We  had  heard  that  there  was  a  party  of  men  would  collect,  for  the 
purpose  of  rescuing  the  prisoners  who  were  there  in  custody  of  the 
marshal;  in  consequence  of  that,  I  went  to  assist  the  marshal, and,  if 
possible,  prevail  on  the  people  to  desist.     I  was  one  of  the  Judges  of 
the  Court  of  Common  Pleas  for  the  County  of  Northampton.    About 
ten  o'clock  on  the  morning  of  the  7th,  two  men,  with  arms,  arrived  at 
the  tavern  where  we  were ;  who,  when  inquired  of  by  the  marshal  u 
to  their  intention  in  coming  armed,  appeared  to  be  diffident  about  u 
answer ;  after  first  saying  that  they  came  upon  a  shooting  frolic,  one 
of  them  said  they  were  come  in  order  to  see  what  was  best  to  be  done 
for  the  country.     After  that,  came  in  several  others,  armed  and  on 
horseback,  two  of  them  in  uniform,  with  swords  and  pistols.    The  two 
first  men  were  placed  with  the  marshal  in  a  separate  room,  in  order  to 
await  the  issue.     At  this  time  a  considerable  number  of  people  had  ai- 
sembled.     The  marshal  first  went  and  spoke  to  these  men  as  to  their 
intention ;  I  also  walked  out  for  the  same  purpose,  requesting  then 
to  withdraw,  and  not  appear  in  arms  in  order  to  obstruct  the  proces 
of  the  United  States  laws.     They  answered,  that  they  were  freemen, 
and  might  go  where  they  pleased  with  their  arms.     1  told  them  thit 
they  ran  great  risk  by  appearing  in  arms  for  such  a  purpose  as  I  feared 
they  were  come.    They  came  in  a  number,  but  I  don't  know  how  manj 
particularly,  as  they  mixed  among  the  crowd.     We  requested  them  to 
deliver  up  their  arms ;  but  they  refused.    I  also,  at  the  same  time,  told 
one  of  them  that  it  would  be  best  for  him  to  surrender  himself,  and  not 
oppose  the  process  ;  the  others  gave  me  answer,  that  they  had  come  to 
accompany  their  friend,  and  to  see  that  no  injury  was  done  to  him. 
After  this  I  returned  into  the  lower  back  room  of  tlie  house;  bvthis 
time  there  were  a  number  more  collected  round  the  house,  but  mostlT 
armed.    I  don't  recollect  whether  it  was  before  these  three  men  arrived, 
or  not,  that  the  marshal  had  sent  off  four  men  of  his  posse  in  order  to 
meet  the  men  with  arms  who  were  coming  forward  ;  and  after  we  were 
up  stairs  three  men  arrived  as  a  deputation  from  the  armed  body,  mak- 
ing inquiry  as  to  the  intention  of  the  marshal  in  taking  these  prisonen; 
with  these  three  men,  the  four  deputed  by  the  marshal  had  returned 
from  the  armed  body  that  was  the  other  side  of  the  bridge,  in  order  to 
learn  the  marshal's  object.     The  marshal  assured  them  of  the  legality 
of  the  process,  and  reasoned  with  them  as  to  the  consequences  of  op- 
position, or  threats  to  him,  or  preventing  him  from  executing  his  duty; 
but  I  believe  he  liberated  the  two  men  that  were  first  put  in  confine- 
ment, and  returned  them  their  guns.     During  the  time  that  these  two 
men  were  in  confinement,  we  examined  their  guns,  and  found  the« 
loaded.     I  was  pretty  much  in  the  lower  part  of  the  house,  back- 
wards, and  there  was  much  of  the  proceedings  of  these  people  I  did 
not  see,  in  the  front  of  the  house  ;  but  I  endeavoured  to  converse  witi 
as  many  as  I  knew,  informing  them  of  the  badness  of  their  conduct^ 
and  the  consequence  of  it;  but  it  appeared  to  be  to  no  e£fect.     About 
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ODeo*clock  I  think  I  first  saw  what  was  called  the  main  body  of  this  armed 
force,  marching  up  the  street.  A  party  of  horse,  preceding  the  foot, 
came  riding  up  two  abreast ;  I  am  not  certain  whether  they  had  their 
}words  drawn,  but  I  believe  they  had;  and  then  followed  the  foot, 
narching  up  in  Indian  (single)  file.  When  they  came  up,  the  foot 
Qarched  twice  round  the  tavern,  and  placed  themselves  in  front  of  the 
lOose,  where  they  stood  some  time  drawn  up  in  single  rank;  I  believe 
hey  were  riflemen;' they  continued  there  till  the  rescue  was  effected, 
hiring  this  time  I  frequently  heard  that  the  prisoners  were  demanded 
J  .them,  and  they  insisted  on  their  release. 

Crotts-examined. — I  did  not  hear  this  demand  made,  but  I  heard  in 
le  house  that  it  had  been  made ;  I  also  heard  that  they  intended  to 
>rce  their  passage  up  stairs.  I  observed  a  party  coming  up  stairs, 
articularly  one,  whom  I  did  not  know,  pointing  a  rifle  up  the  stairs,  as 
Kough  levelling  it  at  some  particular  person.  The  people  appeared 
ery  noisy  in  the  lower  part  of  the  house,  all  this  time;  I  frequently 
eard  the  cry  of  "deliver  up  the  prisoners,"  and  it  appeared  to  come 
rom  the  party  at  the  foot  of  the  stairs.  During  the  affair,  I  am  not 
ertain  whether  it  was  previous  to  this  or  not,  I  looked  out  and  saw  six 
r  eight  men  at  the  foot  of  the  stairs,  and  the  prisoner  on  the  stairs 
onversing  with  the  marshal;  while  I  was  standing  there,  an  old  man 
Ame  running  in  from  the  front  door,  and  called  for  Captain  Fries  in 
jerman,  telling  him  there  was  his  sword  (offering  it);  I  think  he  called 
liree  different  times,  on  which  I  observed  the  prisoner  wave  his  hand 
ind  tell  him  to  wait,  it  was  not  quite  time  yet;  shortly  after  the  pri- 
ioners  were  given  up.  I  was  not  by  to  be  able  to  hear  the  conversa- 
don  between  the  marshal  and  the  prisoner. 

Fries  was  going  backward  and  forward  among  the  men,  as  though  he 
bad  command,  and  I  saw  him  marching  into  the  town  in  front  of  the 
footmen. 

After  the  prisoners  were  delivered  up,  the  principal  part  of  the  men 
narched  off. 

They  <lid  not  take  the  prisoners  with  tliem.  I  heard  two  or  three 
nen  in  the  back  room  say  that  they  must  sec  the  prisoners,  and  insisted 
:hey  should  be  let  go  before  they  would  leave. 

These  prisoners  were  arrested  for  combinations  and  misdemeanours, 
rhere  was,  among  the  company  in  the  lower  room,  a  man  who  declared 
dmself  very  violently;  he  said  if  the  damned  stamplers*  had  only  fired 
k  shot,  we  would  have  showed  what  we  could  do.  He  really  expressed 
Lwish  that  it  had  been  done.     The  words  were  spoken  in  German. 

There  were  twelve  or  fourteen  of  the  horse  in  a  military  dress,  as  well 
iS  armed:  I  believe  there  were  none  of  the  foot,  except  that  about  ten 
r  twelve  had  cockades  of  blue  and  white,  blue  and  red,  &c. 

They  had  shot  pouches,  particularly  the  rifle  company,  and  I  believe 
D  who  had  guns.  The  man  who  was  first  disarmed  had  a  powder  horn 
1  his  pocket :  his  piece  was  a  common  fowling  piece,  the  others  were 
lostly  rifles,  as  far  as  I  could  perceive  from  the  window. 

I  did  not  count  the  number,  but  there  appeared  about  an  hundred, 

•  A  Suimplor  was  explained  to  be  a  nick  name  jriven  in  ibat  ouuniry  lo  ilic  friends  of 
>vernnj<'nt.  originating  from  their  supi>ort  of  the  stamp  act. 
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or  rather  above  that  number.    The  whole  crowd  assembled,  I  thmk,  cooli 
not  have  been  less  than  four  hundred. 

I  think  that  the  marshal  had  with  him  for  his  posse  comitatus  to  I^ 
rest  these  people  fourteen  or  fifteen  persons. 

I  believe  there  were  eighteen  or  nineteen  prisoners. 

I  understood  that  releasing  the  prisoners  was  the  object  they  had  ii 
view,  both  from  themselves  and  from  several  persons  with  whom  they 
had  conversed  on  the  subject. 

William  Barnett. — I  was  summoned  to  attend  the  marshal  on  tha 
seventh  of  March  at  Bethlehem,  as  one  of  his  posse.    I  came  there  about 
eleven  o'clock  in  the  forenoon:  I  was  there  but  a  very  little  time,  when  I 
understood  there  were  some  men  coming  with  arms :  the  marshal  then  ap- 
pointed four  of  us  to  go  out  and  meet  them,  in  order  to  prevail  upon  the* 
not  to  come  into  the  town.  We  went  on  about  a  mile  from  Bethlehem,  anl 
crossed  the  Lehigh,  and  there  we  met  a  party  of  horsemen:  they  we« 
armed.     I  did  not  know  any  of  them,  but  understood  they  were  fro« 
Korthampton  county,  near  about  Millarstown.     When  we  came  np  tl 
them,  we  asked  them  for  their  commanding  officer.     They  made  ansiv 
that  they  had  no  officers ;  they  were  all  commanders.  We  then  told  thm 
what  our  errand  was — to  try  to  prevail  upon  them  not  to  go  on  any  fa^ 
ther;  but  they  did  not  seem  to  mind  it  much.     We  were  with  them  hot  a 
very  little  time,  before  a  company  of  riflemen  came  up,  who  were  armed  ii 
well  as  the  others.     We  told  them  our  errand,  but  they  did  not  seemti 
mind  us.     We  then  returned,  and  came  on  with  them  to  the  bridge  of 
the  Lehigh,  where  we  halted.     There  we  talked  with  them  a  great  vhik, 
but  still  they  wanted  to  go  on.     We  told  them  we  came  from  th•ma^ 
shal,  and  asked  them  what  they,  wanted  by  going  into  Bethlehem  iritk 
their  arms.     They  said  the  marshal  had  two  of  their  men  that  had  cooe 
to  Bethlehem  under  arms,  and  had  put  them  under  guard,  and  th^ 
wanted  them,  and  they  would  have  those  two  men  set  at  liberty.    As  I 
found  that  they  were  determined  to  go,  I  asked  if  they  would  not  allot 
that  if  any  had  done  wrong,  they  ought  to  suffer  for  it :    They  a^reei 
that  they  ought,  but  they  should  not  be  taken  to  Philadelphia,  but  haw 
their  trial  in  Northampton  county.     When  we  found  that  they  v«fe 
determined  to  go  on,  we  agreed  that  they  had  better  send  two  or  three 
men  over  to  the  marshal,  and  not  to  go  bodily.     This  they  agreed  to. 
and  appointed  three  men  to  go,  and  sent  them  over. 

There  was  some  stipulation  that  I  should  return  the  men  safe ;  thef 
were  afraid  these  three  men  would  be  confined  also ;  but  we  promifiei 
them  that  we  would  see  them  safely  returned.  We  then  all  went  oTtf 
together  to  the  tavern  at  Bethlehem,  where  the  marshal  was.  TheJ 
spoke  to  him,  told  him  what  their  business  was,  and  he  gave  the  W 
men  up  to  them.  When  they  were  given  up,  we  went  back  with  thea 
in  order  to  go  to  where  we  had  left  the  remainder  of  the  men.  (.toinj 
down  through  Bethlehem,  we  met  a  party  of  horsemen,  and  we  stoppe 
them :  they  were  armed ;  part  of  them  were  light  horsemen  ;  and  pu 
were  other  horsemen :  they  all  had  swords  or  some  arms  or  other.  Tl 
light  horse  had  their  swords  drawn.  We  told  them  that  thev  had  be 
ter  go  back,  and  not  go  up  into  the  town  ;  but  they  seemed  very  anxioi 
to  go  up.  One  of  them  made  answer  something  like  this:  '^'This; 
the  third  day  that  I  was  out,  I  had  a  fight  yesterday,  and  I  mean  t 
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lave  another  to-day  if  they  do  not  let  the  prisoners  clear."  To  the 
lest  of  my  knowledge  the  prisoner  was  the  man  who  said  so ;  I  never 
saw  the  man  before,  but  I  took  notice  of  him  then.  He  had  a  sword. 
This  was  a  distinct  body  from  those  we  had  left  at  the  bridge;  these 
▼ere  others  who  had  come  up  during  the  time  we  were  gone.  I  let 
them  know  that  the  two  persons  whom  they  had  demanded  were  libe- 
rated; and  the  three  men  who  went  with  us  told  them  this  also.  The  horse- 
men did  not  wait  one  moment,  but  hurried  on :  they  all  then  marched 
up  town,  and  formed  right  in  front  of  the  tavern ;  I  returned  with 
them.  After  they  were  fonbed  there,  I  was  among  tliem,  and  talked 
with  them  a  great  deal,  but  could  not  do  any  thing  with  them :  if  there 
were  ten  or  twelve  that  agreed  to  be  moderate,  the  others  would  all  in- 
sist upon  it,  that  they  would  have  the  prisoners,  all  of  them.  We  were 
there  for  nearly  or  quite  two  hours.  This  man,  whom  they  called  Cap- 
tain Fries,  came  out  and  mentioned  to  his  men  that  he  would  now  have 
the  prisoners,  if  any  of  them  would  go  into  the  house  with  him :  he  had 
been  in  backward  and  forward  several  times.  He  said  he  should  go 
foremost.-  He  told  them  that  he  would  ask  the  favour  of  them,  that 
they  were  none  of  them  to  fire  first,  if  tliey  went  in.  He  mentioned 
to  them  likewise,  that  there  were  some  armed  men  on  the  stairs  belong- 
bg  to  the  marshal.  I  did  not'  expect  he  would  go  in :  I  was  talking  to 
some  men  there,  when  I  looked  round  and  saw  some  of  the  men  at  the 
door:  he  said  he  would  go  foremost:  he  signified,  talking  in  German, 
that  he  should  get  a  blow  or  a  stroke :  the  nearest  translation  was,  ^'  I 
shall  get  it." — 1  looking  round,  saw  the  men  going  in  at  the  door,  and 
I  followed  them  in :  they  were  armed  men.  I  did  not  see  the  prisoner 
after  he  had  spoken  those  words.  I  got  in,  between  the  men  and 
the  stairs,  at  the  foot  of  the  stairs :  they  halted  there,  I  got  in  there,  in 
order  to  keep  them  back  from  going  up  stairs :  I  was  there  but  a  few 
minutes,  when  I  saw  the  prisoners  coming  down  stairs. 

Captain  Fries  said,  when  he  told  the  men  to  come  forward,  that  if 
he  did  get  it,  they  should  not  be  scared;  they  then  must  do  as  well  as 
they  could :  he  said  he  expected  to  get  some  stroke ;  he  told  them  they 
must  take  care  of  themselves:  I  do  not  recollect  that  he  said  they 
should  shoot,  yet  I  recollect  something  he  said ;  I  think  it  was  "  slay, 
strike,  or  do  as  well  as  you  can."  The  prisoner  at  the  bar  went  before, 
and  he  rather  wished  the  men  to  follow  him. 

Crosts-examined. — When  I  went  out  at  the  request  of  the  marshal, 
it  was  to  speak  to  these  people,  and  they  told  me  tlieir  olyect  was  to 
obtain  the  liberation  of  the  two  men  belonging  to  their  i)arty. 

The  crowd  began  to  disperse  immediately  on  the  release  of  the 
prisoners. 

John  Barnett. — On  the  7th  of  March  in  the  morning  early,  just  as  I 
got  up,  the  deputy  marshal  handed  me  a  summons,  to  be  at  l>ethleheni 
at  10  o'clock,  to  aid  and  assist  the  marshal  in  executing  the  laws  of  the 
United  States.  About  10  o'clock  I  arrived  at  Bethlehem.  I  was  there 
but  a  very  short  time,  when  somebody  came  in,  and  said  he  had  met 
twenty  men  at  one  place,  ten  at  another,  ifec,  walking  towards  a  tavern, 
on  the  road,  about  three  or  four  miles  from  Bethlehem;  I  cannot  recollect 
its  name.  The  marshal,  and  others  agreed  that  they  thought  it  would  be 
bcbt  to  send  three  or  four  men  to  meet  them,  and  to  stop  them  on  the 
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road:  it  was  then  to  be  decided  who  shonld  go.  I  mentioned  that  I 
thought  John  Mohollan  and  William  Barnett  could  do  more  with  them 
than  anybody  else.  They  were  agreed  upon,  as  was  Christian  Roth  (or 
Rote)  and  another,  but  Isaac  Ilatsel  went  in  his  place.  This  waa,  con- 
formably to  agreement,  two  Federalists  and  two  Anti-Federalists.  Thej 
went  and  met  them  ;  I  remained  at  the  house.  They  were  not  gone  verj 
long,  indeed  I  think  it  was  just  as  they  were  getting  upon  their  horses; 
there  were  two  men,  arrayed,  and  with  arms;  one  had  a  rifle,  and  the  other 
a  smooth-bore  piece.  When  they  were  come  into  the  yard,  the  marshal 
went  down  into  the  yard  to  them,  and  talked  to  them ;  what  he  talked 
to  them,  I  did  not  hear.  However,  he  took  their  arms  away  from  them^ 
and  carried  them  up  stairs,  and  put  them  by  themselves.  Directly 
after  that,  there  were  five  or  six  horsemen  came.  The  marshal  and 
Judge  Henry  went  down  to  meet  them ;  they  asked  them  what  they 
came  there  for :  they  said,  they  only  came  there  to  be  Shankwyler'i 
bail :  and  Judge  Henry  then  asked  them  what  they  did  with  their  arms? 
They  said  they  did  not  mean  any  harm  with  them.  They  then  got  of 
their  horses,  and  went  into  a  room  with  the  judge  and  the  marshal; 
what  they  said  there,  I  do  not  know,  for  I  did  not  hear  them.  Pre* 
sently  after,  there  came  up  a  troop  of  horse,  and  behind  them  there  weif 
two  companies  of  riflemen.  They  marched  up  right  into  the  yard,  and 
formed  before  the  door  of  the  tavern.  There  were  about  fifty  riflemen, 
and  the  light-horse  had  their  swords  drawn.  On  a  rough  calculation,  I 
suppose  there  were  one  hundred  and  thirty  or  one  hundred  and  fortj 
armed  men,  and  about  sixteen  or  seventeen  of  the  marshal's  posse. 

After  they  had  forirred  a  line  in  the  yard  about  fifteen  or  twenty 
minutes.  Captain  Jarret  arrived,  when  they  gave  three  huzzas.    !!• 
then  went  into  the  house  and  talked  with  the  marshal ;   the  marshd 
requested  him   to  get  the  men  to  withdraw.     He  professed  he  woulA 
He   had   arrived   from  Philadelphia,  whither  he  had  been  to  give  l»aiL 
After  this,  Jarrctt  staid  at  the  tavern  about  two  hours.     The  men 
kept  regular  order,  and  never  separated.     The  marshal  appointed  f'^ 
of  us,  me  and  three  others,  to  keep  the  guard  of  the  stairs,  arnicd  with 
pistols,  two  at  the  ])ottom  and  two  at  the  head.    I  served  my  time,  and 
the  second  time  I  was  ordered  on  guard  by  Capt.  Henry  Snydor;! 
staid  on  the  platform  at  the  turn  of  the  stairs,  when  Fries,  the  prisoner, 
came  up  to  me,  and  wanted  to  go  up  stairs.     I  told  him  that  he  cnild 
not  be  permitted  to  go  up  stairs  without  the  marshal's  leave.     1  then 
asked  him  what  he  wanted?     He  answered  that  he  wanted  to  st-e  the 
marshal.     I  told  him  that  I  expected  he  could  see  him,  and  toKl  sonrt 
men  at  the  head  of  the  stairs  to  call  the  marshal  out  of  the  room.    He 
came  out,  and  I  then  told  him  these  two  gentlemen  wante<l  to  talk  to 
him.     He  said  I  should  let  them  pass.     As  Fries  was  the  first  man,  I 
let  him   pass  on  between   me  and  the  other  guard.     The  other  mam 
wanted   to  go  up,  hut  I  told  him  that  one  at  a  time  was  enough,  and 
that  when   the  other  had  done,  he  would  be  permitted  to  talk  to  him 
too.     Fries  then  went  up  and  told  the  marshal  what  he  came  fur:  he 
replied  that  he  was  come  for  the  release  of  the  prisoners.    I  stood  close 
by  them  when  tliey  were  talking.     The  marshal  made  answer  thac  he 
could  not  give  them  up  to  him ;  he  then  told  the  marshal  that  he  would 
have  them.    Well,  then,  said  the, marshal,  you  must  get  them  as  well 
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joa  can;  for  he  said  it  was  out  of  his  power  to  deliver  them  up;  he 
urcd  not  do  it.  ^ries  then  told  the  marshal  that  he  had  a  skirmish 
yesterday,  and  he  expected  to  have  another  one  to-day ;  he  then  said 
to  the  marshal,  "As  for  you,  marshal,  I  will  vouch  that  none  of  my 
men  will  hurt  you,  hut  as  for  the  other  company,  I  will  not.*' 

With  that,  both  of  them  marched  oflF.  I  remained  on  guard.  A 
ittle  while  after  this,  I  saw  the  men  coming  in  at  the  door,  and  they 
(Ot  into  the  entrv,  with  arms.  I  did  not  know  one  of  those  who  came 
Q  except  Fries ;  he  returned  with  those  armed  men.  He  had  a  sword 
n  his  hand,  but  I  think  it  was  in  its  scabbard.  When  they  got  into 
he  entry,  they  were  pressed  upon  by  the  posse,  who  soon  got  them 
ilean  out  of  the  door.  I  then  got  off  guard.  The  language  of  the 
Den  was,  that  they  would  have  the  prisoners.  I  could  not  hear  many 
>f  their  expressions,  because  I  was  chiefly  up  stairs ;  but  I  heard  them 
lay  they  would  not  leave  the  ground  till  they  had  the  prisoners.  The 
narshal  at  tl;iis  time  had  gone  back  into  the  room.  Before  the  prisoners 
rere  released,  I  was  relieved.  When  they  made  the  second  attempt, 
[  was  up  stairs,  looking  out  of  the  window.  These  prisoners  were  at 
his  time  up  stairs  in  a  room  by  themselves.  About  sixteen  or  eighteen 
prisoners  were  there.  I  believe  there  was  not  any  kind  of  acquaint- 
uice  or  friendship  between  Fries  and  any  of  the  prisoners. 

The  prisoners  said  they  did  not  wish  to  be  rescued  by  those  people ; 
fliey  said  that  they  knew  none  of  those  people  that  were  before  the 
door.  If  they  had  done  anything  wrong,  they  said  they  were  willing 
to  go  anywhere  to  take  their  trials.  The  minister,  and  the  Lehigh 
people  were  all  there. 

Vross-ezamination.     I  saw  them  point  their  guns  towards  the  win-, 
dow  often  enough.     No  violence  offered  to  any  person,  besides  what 
TTM  offered  to  the  marshal. 

Christian-  Winters. — I  was  summoned  on  the  7th  of  March  to  go  up 
to  Bethlehem,  and  I  went  accordingly;  when  I  came  there,  which  was 
ibout  11  or  12  o'clock — about  the  middle  of  the  dav — 'the  first  man  that 
1 9aw  come  there  armed,  was  one  Kciser;  another,  I  think  his  name  was 
Paul,  came  with  him  to  the  tavern;  the  marshal  went  out,  and  brought 
them  into  the  house,  and  took  them  up  stairs:  I  was  on  guard  at  that 
ame,  and  with  another,  I  was  set  to  stand  guard  by  them.  (The  rest  of 
he  testimony  of  this  witness  was  similar  to  that  of  the  preceding.) 

Christian  Rotus. — On  the  7th  of  March,  I  was  summoned  to  go  to 
Bethlehem,  but  did  not  know  what  it  was  for.  About  11  o'clock  1  got 
0  Bethlehem ;  when  I  came,  Mr.  Eyerly  came  to  me,  and  told  me  some 
len  were  coming  there  to  rescue  the  prisoners;  I  thought  it  not  possi- 
le,  but  he  told  me  it  was  certain.  When  we  had  been  there  about  three 
oars,  there  came  two  men  on  horseback,  and  had  their  arms,  wliereupon 
If.  Marshal,  myself,  and  Mr.  Philip  Sheitz  went  down  and  asked  them 
rhat  they  were  about.  They  told  us  they  were  informed  that  there  were  a 
nmber  of  men  met  there  to-day,  so  they  said  they  came  there  to  see  how 
bey  came  on:  they  did  not  say  what  they  heard  they  were  to  meet  for. 
Ve  took  them  and  put  them  into  the  house  under  guard,  and  took  their 
rms  from  them.  I  then  thought  there  was  something  in  what  Mr. 
lyerly  had  itoentioned  to  me.  I  then  made  an  observation  to  Mr. 
lyerly  if  he  did  not  think  it  proper  that  one  or  two  men  should  go  and 


/lunat  me:  said  I,  "  Little  man,  const  Jcr  what  you  arc  ahont; 
much  in  n  hurry:"  then  some  of  his  comrades  pushed  him  I 
thst  miin  hnllooed  out,  "March  on;  don't  mind  this,  people 
know  his  nnmc.  They  then  marched  on  to  the  bridge,  and  ih 
pedfhcm  again.  They  then  agreed  amongst  themselves  thai 
send  three  men  with  iis  to  the  raarehal,  to  see  if  they  coidd 
prisontTS  wc  took  at  first,  liberated,  and  gave  their  honor  t 
ihem  should  come  over  the  briiljie  with  arms.  Wc  thei 
these  three  men  to  the  tavern  at  Bethlehem.  They  then  ■ 
marshal,  and  agreed  with  Iiim,  and  the  two  prisoners  were 
hut  he  set  down  their  names.  I  do  not  recollect  their  nan 
these  two  men  were  discharged,  we  went  to  go  back  with  1 
hut  when  we  came  to  the  lower  end  of  Bethlehem,  there  wa 
pany  and  another  coming  on,  and  there  was  no  stopping 
The  bridge  is  about  half  a  mile  from  Bethlehem.  These  tw 
with  us,  I  think ;  but  I  am  not  sure.  I  endeavoured  to  si 
reason  with  tbein,  but  they  would  not:  and  I  then  told  tl 
were  determined  not  to  hear,  they  might  do  as  they  pleaeed. 
back  to  Bethlehem,  I  went  up  stairs  to  Mr.  Eycrly  and  tl 
The  men  paraded  before  the  tavern,  and  there  I  think  th 
two  hours.  I  suppose  one  hundred  and  twenty  men,  or  up' 
drawn  up.  I  saw  those  two  men  tliat  were  first  kept  pr 
along  with  these  people.  The  light  horse  were  armed,  am 
uniforms.  They  liad  not  their  swonla  drawn  till  they  came 
tavern;  then  they  drew  their  swords,  a  great  number  of  tht 
we  started  from  the  bridge,  we  asked  them  again  what  they 
They  told  us  that  they  were  informed  that  they  had  taken  i 
prisoners,  and  that  they  would  take  them  to  Philailclphia,  ai 
in  jail  there,  and  no  bail  would  be  taken  for  them.  Wq 
what  prisoners  tlicy  meant.     They  mentioned  one  name 
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De  by  the  attoniey  of  the  district,  with  orders  for  me  to  go  to  North- 

•mpton  County  to  execute  them.     I  set  out  on  the  26th,  and  after 

serving  some  subpoenas  on   the  road,  in  order  to  get  some  evidence,  I 

got  to  Nasareth  on  the  Ist  of  March ;  next  morning,  Mr.  Eyerman 

and  myself  went  into  Lehigh  township  to  serve  some  warrants  upon 

«ome  persons  who  had  given  their  opposition  to  the  house-tax  law.     I 

think  we  got  twelve  of  them  that  day ;  the  others  were  not  to  be  found. 

I  think  there  were  five  of  them,  however  they  came  in  afterwards. 

We  then  returned  to  Bethlehem,  and  there  met  with  Col.  Balliott.    We 

went  then  to  Macungy  township,  and  there  we  met  with  no  difficulty 

till  we  went  to  the  house  of  George  Sydor;  I  had  a  subpoena  on  him: 

lie  and  his  wife  insulted  us  very  much ;  his  wife  began  abusing  us  first, 

ind  he  came  out  with  a  club,  and  would  by  nd  means  be  persuaded  to 

receive  it,  I  suppose  not  understanding  it :  I  gave  it  to  a  Mr.  Schwartz, 

a  neighbour,  who  undertook  to  deliver  it  to  him.     We  then  proceeded 

to  Millarstown,  a  few  miles  farther :  on  the  way  we  stopped  at  the 

konse  of  the  Rev.  Mr.  Buskirk,  where  we  left  our  horses,  and  walked 

mto  the  town,  to  the  house  of  George  Sh4effcr,  to  serve  a  warrant  on 

him;  but  were  informed  that  he  was  not  in  town.     We  returned  to  the 

tavern,  about  the  centre  of  the  town,  and  there  we  saw  a  considerable 

number  of  people  assembled.     Mr.  Eyerly  and  myself  walked  over  to 

Shank wyler.     As  we  walked  out,  many  people  ran  after  us,  and  many 

ran  past  us,  and  getting  into  the  house,  filled  the  long  room.     There 

appeared  to  be  about  fifty  men.     Near  the  house  in  which  Shankwyler 

lived,  we  concluded  it  was  bad  policy  to  ask  for  him,  for  by  that  means 

it  was  not  likely  we  should  find  him.     And  therefore,  as  Col.  Balliott 

hew  him,  I  got  him  to  point  him  out  to  me;  but  upon  observing  me, 

he  withdrew  into  the  crowd;  I  followed  him,  and  laid  hold  on  him,  and 

told  him  he  was  my  prisoner,  in  the  name  of  the  United  States.    I  told 

kim  I  was  the  marshal  of  the  United  States  for  the  Pennsylvania 

district.     lie  retreated  towards  his  burn.     lie  afterwards  called  out 

that  he  would  not  hurt  the  marshal,  but  Eyerly  and  Balliott  were  damned 

fascals:  after  thia  the  people  called  out  to  each  other  SchUnjet!  Bcldagct! 

(strike!  strike  I)     This  seemed  to  he  the  «reneral  voice  of  the  people. 

fiavid  Shaefl*er  seemed  to  be  a  prominent  character. 

I  told  them  the  consequence  of  their  attempting  to  strike:  I  had  a 
pair  of  pistols,  and  finding  the  dari<^er  we  were  in,  I  pulled  open  the 
buttons  of  my  great  coat,  that  I  might,  if  necessary,  get  a  ready  gripo 
at  them :  whether  they  saw  them  or  not,  I  cannot  say,  but  when  they 
found  that  I  was  determined  not  to  suflor  these  people  to  be  abuse<l, 
they  were  then  a  little  quiet:  they,  however,  pulled  the  cockade  out  of 
Mr.  Balliott's  hat,  and  I  believe  would  have  done  more  violence  to  him, 
had  they  dared.  I  called  on  Shankwyler  to  go  with  me  to  Bethlehem, 
and  thence  to  Philadelphia;  but  he  swore  he  would  not:  I  told  him  tho 
consequence  of  resisting  the  authority  of  the  United  States,  that  it 
would  be  ruin  to  him  ;  he  declared  and  swore  he  would  resist ;  he  would 
Dot  submit,  be  the' consequence  what  it  might.  I  told  him  it  would  ruin 
his  interest  and  family;  he  said  he  would  do  it,  if  it  was  to  the  destruc- 
tion of  his  property,  and  children.  However,  he  finally  agreed  to  meet 
me  at  Bethlehem,  but  never  promised  to  submit,  or  surrender  himself 
10  prisoHer.     lie  spoke  a  good  deal  about  the  stamp  act,  and  the  house 


oiepiiain,  nemian  xiuiLuiuii,  aim  x/iiiiici  rivfrij'.  mifii 
■waa  informed  that  the  rescue  of  the  prisoners  at  Bcthl 
tended.  Q^his  was  on  the  6th  of  Mnrch.  I  coulil  scar 
it  possible;  I  thought  it  vmn  somcboiljr  for  their  own  c 
raised  it  merely  to  alarm  us,  until  we  got  to  Bethlehem, 
that  night.  There  we  were  informed,  that  the  report  wa; 
that  it  would  be  attempted  by  a  boily  of  urmed  men. 
consulted  with  Judge  Henry,  Mr.  Balliott,  Mr.  Eyerly.  M 
and  General  Browu.  I  had  taken  a  bond  of  the  Lehigh 
Buretics  for  their  appearance.  I  sent  Mr.  AVeed  over  th( 
arrest  Ireman,  the  minister,  and  John  Fox,  which  he  did, 
matter  very  serious  and  important,  I  requested  General  '. 
main  at  Bethlehem,  as  he  hnd  very  great  influence  in  tha 
said  he  was  so  near  home,  that  he  should  go  home,  aa  h 
long  from  his  family.  I  then  asked  liim  to  return  in  the 
he  seemed  to  think  there  was  no  necessity  for  it,  and  did 
consulted  what  steps  it  would  he  necessary  to  take;  I 
attorney,  and  told  him  I  was  ordered  to  call  a  potte  com 
of  necessity,  and  also  that  I  was  ordered  that  they  shou 
armed  force;  I  then  spoke  to  Judge  Henry,  expecting 
Call  out  armed  men,  but  he  told  me  he  could  not,  for  he 
similar  instructions.  We  then  concluded  to  call  about 
He  called  this  posse  from  the  neighbourhood  of  Bethlehen 
about  eighteen  of  them  came  in.  About  10  or  11  o'cl 
riding  into  the  yard,  dismounted,  and  placed  themselves 
door,  by  the  aide  of  each  other;  one  of  them  had  a  lonj 
gun,  and  the  other  a  rifle.  Some  people  in  the  house  went 
to  them,  and  asked  them  what  brought  them  there:  they 
at  a  loss  for  an  answer;  I  think  one  of  them  said  they  c( 
shooting  frolic.  I  then  asked  them  what  they  meant  t 
did  not  know,  nor  could  tlieyexplain  the  object  of  thei 
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knnself ;  he  answered  that  he  came  to  sec  his  partner :  on  farther  inquiry, 
I  fband  he  meant  his  accuser.     By  this  time  the  people  were  collecting 
itrj  fast,  and  some  persons  mentioned  that  there  was  an  armed  force 
down  by  the  bridge.     On  consulting  with  the  gentlemen  who  were  with 
me,  it  was  agreed  that  a  few  men  should  be  sent  to  speak  to  them,  and 
wim  them  of  the  danger  they  were  in,  if -they  persisted  in  the  measure 
vhich  we  supposed  they  intended.     It  was  accordingly  agreed  that  four 
gentlemen  should  go,  which  they  did,  and  in  a  little  time  returned  with 
three  of  their  force,  as  a  deputation  from  them  to  speak  to  me.    I  asked 
them  what  was  meant  by  this  armed  force,  and  what  they  intended  by 
it:  they  answered  me  that  they  wanted  to  prevent  my  taking  the  pri- 
soners to  Philadelphia.     I  told  them  that  could  not  be,  nor  must  it  be 
attempted ;  they  had  much  better  go  back,  and  tell  the  people  to  go  to 
their  respective  homes.     I  think  they  asked  me  particularly  for  the  two 
men  who  had  first  been  made  prisoners ;  I  forget  whether  I  gave  them 
up  then,  or  some  short  time  after ;  however,  they  were  given  up,  and 
their  guns  were  given  up  to  them :  they  were  both  loaded,  and  one  of 
them  was  putting  a  new  flint  into  his  gun  in  the  yard,  before  I  went 
<rat  to  speak  to  them.     The  same  gentlemen  who  went  down  to  speak 
to  them  at  the  bridge,  went  down  to  them  again,  and,  a  short  time  after- 
ward, we  observed  that  they  were  coming  up  in  force,  up  the  street, 
Mr.  Mohollan  riding  with  the  foremost  of  them,  and  speaking  to  them: 
the  horsemen,  such  as  had  swords,  had  them  drawn:   the  infantry 
B&rched  with  trailed  arms.     The  prisoner  at  the  bar  was  at  the  head 
rf  the  infantry,  with  his  sword  drawn :  the  horse  marched  into  the  yard, 
•nd  formed  in  front  of  the  house  ;  the  infantry  marched  round  the  house, 
nd  the  captain,  with  the  leading  file,  came  in  at  the  upper  gate.     I 
lad  a  great  deal  of  conversation  with  different  persons  among  them, 
who  seemed  to  take  a  lead.    They  were  all  strangers  to  mp;  I  told  them 
the  consequences  of  their  attempting  to  rescue  the  prisoners;  I  told 
them  they  might  rest  assured  that  things  of  this  kind  would  be  severe- 
ly punished   by  the  government;  that  it  would  be  considered  a  high 
ofence,  and  that  every  insult  offered  to  me,  would  be  an  insult  to  the 
United  States.     I  hsid  a  good  deal  of  conversation  with  the  prisoner 
ttthe  bar,  without  knowing  that  he  was  Captain  Fries,  till  he  made 
himself  known  to  me.     I  remonstrated  strongly  against  the  measures, 
and  told  them  the  consequence,  but  they  seemed  regardless  of  it,  and 
leemed  determined  that  I  should  give  them  up. 
They  spoke  generally  of  the  prisoners. 

During  this  conversation,  he  was  without  his  sword.  The  substance 
of  the  conversation  was,  he  demanded  of  me  the  prisoners;  I  refused  to 
giTe  them  up,  and  told  him  the  consequences  of  his  demands.  On  his 
litill  insisting,  I  told  him  that  he  and  those  about  him  would  be  severely 
nmished  for  this  conduct,  that  he  would  surely  be  hanged.  lie  said 
hey  could  not  be  punished;  he  said  something  to  the  effect  that  the 
government  were  not  strong  enough  to  hang  him,  for  that  if  the  troops 
rere  brought  out,  they  wouM  join  him. 

Ilis  reason  was,  that  he  was  opposed  to  those  laws — the  alien  law,  the 
tamp  act,  and  the  house-tax  law;  and  said  they  were  unconstitutional. 
ie  also  spoke  of  bringing  people  charged  with  crimes  to  Philadelphia 
0  be  tried  as  an  oppressive  thing ;  they  had  no  objection,  he  said,  to 


him  pointed  ont  to  me  in  confidence,  that,  as  he  had  « 
to  the  laws,  ho  would  ho  able  to  persunde  others  to 
He  was  shown  to  me ;  he  had  a  pair  of  pistols  in  his  hau' 
me  that  he  had  entered  into  recognizance  for  his  appear 
begged  him  to  use  hla  iofluenco  in  persuading  the  people  t( 
go  to  their  respective  homes,  and  told  him  what  would 
quence  if  they  did  not.  Ills answerwas that  ho  had  no  ii 
he  could  do  nothing.  After  this,  I  consulted  with  Jud{ 
others,  what  was  best  to  be  done ;  it  seemed  to  be  their  i 
had  better  submit,  and  give  up  the  prisoners;  I  told  thei 
do  it;  I  would  immodiiitely  march  the  prisoners  to  Philai] 
the  armed  mob  thought  proper  to  take  them  from  roe,  t 
would  then  be  their  act,  and  not  mine;  I  went  to  them  i 
to  prepare  for  march  immediately,  for  that  we  would  se 
delphia.  The  Lehigh  prisoners  said  they  would  not  do  e 
not  expose  themselves  to  so  much  danger ;  but  if  I  would 
go  to  their  homes,  they  would  meet  me  in  Philadelphia  o 
or  Tuesday  following.  I  met  Mr.  Fries  about  t!ie  foot 
and  he  still  persisted  in  hia  demand  of  the  prisoners,  tbt 
them  up. 

Crois-examination. — I  do  not  think  he  had  a  sword  at 
I  refused,  and  went  into  the  back  room,  and  a  person  w 
know,  told  me,  that  if  I  did  not  give  them  up,  I  should  no 
the  lives  of  Bulliott,  Eycrly,  and  Ilcnry  were  in  danger, 
an  armed  man,  I  did  not  like  to  expose  the  lives  of  th 
gave  up  the  prisoners.  Fries  came  in  directly,  and  said  I 
up  Ireman,  the  minister.  I  told  him  I  had;  he  then  went 
in  ag.iin,  and  said  he  was  without.     He  then  mountevl  ani 

I  did  apprehend  that  the  Uvea  of  those  gentlemen  would 
if  I  refused  the  prisoners. 
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told  me  he  dare  not  give  them  up  willingly;  I  tell  you,  brothers,  we  have 
to  pass  four  or  five  sentries,  but  I  beg  you  not  to  fire  first  on  them,  till 
they  first  fire  upon  us;  I  shall  be  the  foremost  man;  I  shall  goon  be- 
fore you,  and  I  expect  I  shall  get  the  first  blow."  Then  he  turned  him- 
self round.  Mr.  Mulhollan  and  others  bogged  him  that  he  would  not 
go  on  in  this  matter;  they  would  rather  go  and  speak  to  the  marshal 
that  he  should  deliver  up  the  prisoners  willingly,  if  they  would  absolutely 
have  them. 

The  men,  when  he  told  them  this,  followed  him.  He  then  said  to  them, 
"Tou  must  not  fire  first;  but  if  they  do  fire  upon  you,  then  I  will  order 
you  to  fire  too,  and  help  yourselves  as  well  as  you  can."  I  did  not  wait 
till  the  prisoners  were  released,  for  when  I  heard  this,  I  thought  there 
▼M  going  to  be  warm  work,  so  I  got  upon  my  horse,  and  rode  off  to 
Easton  as  fast  as  I  could. 

Joseph  Horsefield,  Esq. — I  live  in  Bethlehem;  am  a  justice  of  the 
peace  there,  and  was  there  on  the  7th  of  March.  Shortly  before  the 
last  general  election,  the  spirit  of  discontent  and  opposition  was  sensibly 
felt  in  the  county  of  Northampton  ;  there  were  different  meetings  called 
m  different  parts  of  the  county ;  among  others  I  was  informed  there  was 
one  at  which  the  militia  officers  were  particularly  to  attend,  which  I  un- 
derstood was  intended  to  prepare  a  ticket  for  the  election.  At  that 
meeting,  sundry  resolutions  were  passed,  which  appeared  in  public 
prints;  among  others,  one  was  that  petitions  should  be  formed  to  obtain 
» repeal  of  the  alien  and  sedition  laws,  and  the  land-tax  act.  I  was 
informed  that  the  captains  of  the  militia  companies  were  to  be  served 
tith  a  copy  of  each  of  these  petitions;  I  was  likewise  informed  that 
this  was  done,  and  a  five-penny-bit  ^ach  paid  freely  for  a  copy,  though 
the  Germans  love  their  money  so  well.  I  think  the  people  were  told 
that  the  petitions  merely  contained  a  request  for  the  repeal  of  the  house 
and  land-tax  law.  I  have  seen  none  of  them.  On  the  election  day, 
the  people  pretty  generally  collected,  and,  at  least  in  the  district  where 
I  hail  a  right  to  vote,  the  spirit  of  opposition  against  the  measures  of 
government  was  so  universal,  that  a  friend  of  government,  by  saying 
^ne  word  in  favor  of  it,  was  ready  to  be  abused;  and  I  understood  it  was 
?oin  every  election  district  in  the  county;  and  the  county  in  general 
gloried  that  they  had  gained  the  day.  Nothing  material  occui-red,  to 
mv  knowledge,  from  that  time  till  the  marshal  arrived  there. 

The  spirit  of  opposition  which  had  begun  before  the  election,  daily 
increased  before  the  marshal  arrived.     The  marshal  arrived  at  Beth- 
lehem about  the  3d  of  March.     I,  having  some  personal  acquaintance 
vith  that  gentleman,  waited  on  him,  when  he  told  me  he  was  sent  to 
the  county  on  business  for  the  United  States,  and  desired  me  to  inform 
him  where  several  persons  resided,  against  whom  he  had  precepts  from 
the  clistrict  judge.    I  acquainted  him.    He  then  went  to  Nazareth,  and 
returned  again  about  the  5th,  telling  me  he  had  summoned  a  number 
of  persons  in  Lehigh  township,  and  that  they  were  to  be  at  Bethlehem 
on  tlie  7th.    On  the  6th,  I  was  informed  he  had  returned  from  Millars- 
town,  and  on  the  7th  in  the  morning  I  went  up  to  town,  when  he  told 
me  that  he  expected  there  would  be  some  disturbance  that  day,  and 
also  told  me  that  he  had  issued  summonses  for  the  posse  comitatus. 
Between  10  and  11  o'clock  the  posse  came;  I  think  they  were  about 


jur.  nycny  spoKC  lo  tncse  pnsoncra,  leiiing  mom  iiiai  a 
yraa  formed  with  intention  to  rescue  tliem;  the  prisoners 
tbcy  by  no  means  wished  it;  that  tUey  would  submit  1 
marshal,  rather  than  he  rescued-  In  iibout  an  hour,  I  w 
of  the  window  up  stairs,  and  saw  riding  into  the  yard 
horsemen,  besides  sonic  footmen ;  I  said  to  the  inarahul  I 
best  for  us  now  to  go  down  and  see  these  people.  I  w 
aakcd  one  of  them  whnt  was  his  name;  tic  answered  Dt 
He  had  a  sword  at  )iis  side,  and  two  pistols;  Dcxt  to  him 
was  Henry  Shankwylcr;  next  to  him  was  another  horsei 
in  the  same  manner,  whose  name  was  Philip  Uacsch;  tl 
John  Dillinger  and  Jacob  CHne,  not  in  uniform,  but  with 
scabbard.  I  asked  them  what  they  wanted:  we  arc  all  ci' 
have  no  arms,  was  my  obserTation  to  them.  Dillinger, 
Speak  for  them,  said  that  yesterday  the  marshal  bad  tak< 
and  some  other  of  their  neighbours  prisoners;  that  they 
see  Sbankwyler'a  partner  (accuser).  The  marshal  told 
United  States  wag  the  accuser  of  Mr.  Shankwyler.  Dil 
thought  it  was  not  right  that  he  should  be  taken  to  Phila 
marshal  said  that  the  judge  hud  ordered  it  so.  I  to 
thought  they  were  unacquainted  with  the  government 
States,  and  I  thought  they  were  in  a  very  critical  and  da 
tion ;  that  the  United  States  in  less  than  twenty  days 
10,000  men,  which  power  I  thought  they  could  not  withsi 
it  was  best  for  them  to  surrender  the  prisoners  to  the  m: 
home.  Tbey  said  that  Shankwyler  and  the  others  wcr 
hours,  and  that  they  would  wait  and  see  what  should  bci 
They  did  not  mention  the  other  oames.  I  asked  whet 
armed  men  would  be  there;  Jacob  Clino  answered,  fifty 
that  we  went  into  the  house.  After  dinner  the  people 
fast,  and  Dillinger  began  again  to  speak  in  behalf  ol 
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«rs;  in  front  of  the  house  was  drawn  up  a  number  of  men  armed.  I 
went  up  stairs,  and  there  I  perceived  several  times,  guns  pointed  up  to 
the  window  of  the  second  story,  at  which  I  began  to  feel  very  disagreeable. 
Mr.  Eyerly,  Mr.  Balliott,  Air.  Henry  and  the  others  were  occasionally 
tithe  windows,  though  I  do  not  recollect  Eyerly  being  at  the  window, 
lot  the  others  were:  I  walked  down  stairs,  and  there  saw  men  armed 
dose  before  the  door,  pressing  in;  I  pressed  through  them,  and  heard 
two  men  say  if  Henry,  and  that  damned  Eyerly,  and  that  damned  pot- 
fotted  Balliott  were  there,  they  would  tear  them  to  pieces;  this  man 
old  not  attempt  to  come  into  the  house.  I  thought  this  was  bad  news, 
and  I  walked  back  again,  and  proceeded  my  way  up  stairs,  and  desired 
Mr.  Levering  (the  tavern-keeper)  to  close  the  bar,  thinking  there  was 
■idness  enough  without  stimulating  it,  which  was  immediately  done. 
I  desired  the  marshal  not  to  protract  the  delivery  of  the  prisoners  to 
the  law.  Mr.  MohoUan  and  several  others  there  pushed  them  back, 
Int  just  then  I  heard  some  of  the  officers  say,  '^Boys,  in  the  ranks!  in 
th&  ranks!" 

I  looked  out  of  the  window  again  up  stairs,  and  there  I  saw  a  second 
pressure,  to  come  in  at  the  door ;  some  of  the  men  who  were  in  the  ranks, 
thumped  their  guns  upon  the  ground,  and  jumped,  pronouncing  some 
onintelligiblQ  shrieks,  savage-like  shrieks.  I  begged  the  marshal,  for 
God's  sake,  to  deliver  up  those  men  up  stairs,  for  the  rescue  was  perfect, 
in  my  opinion:  the  closing  of  the  men  would  be  only  butchering,  and  I 
had  no  doubt  the  government  of  the  United  States  would  not  let  its 
dignity  be  trampled  upon  in  this  way.  The  marshal  still  continued  to 
hesitate.  By  this  time  a  number  of  persons  had  got  into  the  house, 
idorned  with  large  three-coloured  French  cockades.  The  posse  staid 
ap  stairs  at  this  time :  I  then  worked  my  way  down  stairs  again,  in 
order  to  be  ready  for  a  jump.  By  this  time  I  understood  tliat  the  pri- 
soners were  delivered.  After  the  prisoners  were  gone  about  ten  minutes, 
there  was  not  a  single  armed  man  in,  or  about  the  house:  some  of  the 
Neighbours  who  had  collected  were  still  there,  some  of  whom  were  ap- 
>ro\ing,  and  others  disapproving  of  tlie  conduct  of  the  insurgents,  but 
n  my  opinion,  the  majority  were  approving. 

I  never  saw  the  prisoner  till  I  came  down  to  this  place,  but  I  fro- 
lUently  heard  the  name  of  Captain  Fries  called. 

Mr.  Balliott  looked  out  of  the  window,  but  stepped  back  again  pretty 
\Tiick,  afrafd  of  the  muzzles  of  the  guns. 

Joux  MonoLLAN,  Esq.,  after  describing  the  preliminary  proceedings 
to  the  same  eflfect  as  the  preceding  witnesses,  proceeded: 

Having  met  with  those  horsemen  before  we  came  back  to  the  bridge, 
we  returned  with  them,  and  all  made  a  halt  in  the  yard.  I  spoke  all 
I  could  to  dissuade  them  from  the  purpose  about  which  they  came,  but 
all  to  no  purpose.  I  had  no  answer  tliat  I  could  understand,  for  they 
^erally  spoke  in  German  or  broken  En;rlish,  which  I  could  not  under- 
stand. I  always  un<lerstood,  generally,  that  they  wanted  the  prisoners, 
md  that  they  wished  to  give  in  security,  and  let  them  be  tried  in  the 
rounty:  that  if  they  had  done  anything  that  was  wrong,  it  was  right 
hey  should  suffer,  but  that  it  was  not  right  to  take  them  to  Philadel- 
phia. I  heard  Major  Barnett  say  this,  who  interpreted  what  they  said 
Q  German.     After  being  a  considerable  time  engaged  with  people  as 
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actively  as  I  could,  but  it  appeared  to  be  but  to  little  purpose,  I  tteu 
'went  up  stairs  with  a  view  to  take  something;  as  I  was  returning,  the 
stairs  were  so  crowded  I  could  not  easily  get  down.     Coming  down,  I 
saw  a  -person  whom  I  understood  to  be  Captain  Fries,  and  the  marshal 
standing  talking  to  him.     I  believe  it  was  the  prisoner  at  the  bar.   I 
heard  them  talk  a  few  words:  the  marshal  said  that  they  were  not  doing 
right,  and  that  they  must  suffer:  but  I  cannot  recollect  anything  piN 
ticularly  that  was  said,  but  I  observed  that  he  often  made  a  demand  of 
the  prisoners,  but  that  he  should  not  be  hurt;  that  he  would  be  answe^ 
able  for  himself  and  the  company,  that  none  of  his  men  should  hurt  him 
that  day,  but  that  he  would  not  be  answerable  for  any  others  that  did 
not  belong  to  his  company.     I  think  he  repeated  this  twice.    I  wii 
there  but  a  few  minutes.     I  made  some  observations  to  the  men,  adiis- 
ing  them  to  consider  what  they  were  about,  for  I  considered  it  dange^ 
ous,  and  very  wrong  to  proceed  in  this  way.     At  this  time  there  was  i 
noise  in  the  entry :  I  was  afraid  something  had  happened,  so  I  went 
down,  but  I  do  not  recollect  seeing  Fries  the  whole  day  afterwardi 
There  was  a  great  deal  said,  but  none  of  them  spoke  to  me  in  EnglisL 
Jacob  Eyerly. — As  to  what  happened  on  the  seventh  of  March,  I  in 
not  able  to  say  much.     I  was  out  with  the  marshal  the  day  before,  when 
he  served  the  process.     As  we  heard  that  the  rescue  was  intended,  it  wm 
agreed  to  send  express  to  Easton,  in  order  to  obtain  the  posse  to  liid  hin 
in  the  execution  of  his  duty :  they  accordingly  arrived  between  ten  and 
eleven  o'clock,  to  the  number  of  fifteen  or  sixteen.   Mr.  Dixon  of  Emani 
told  us,  that  he  had  seen  about  twenty  armed  men  at  Keiter's  tavern,  and 
some  at  another  tavern,  besides  some  on  the  road,  and  that  he  ^nde^ 
stood  from  them  that  they  were  coming  to  rescue  the  prisoners.    It  waa    \ 
then  agreed  to  take  these  prisoners,  who  had  surrendered,  up  stairs. 
There  were  a  number  of  people  now  collected  from  the  neighbourluKxl, 
and  then  it  was  agreed  to  send  the  deputation  to  meet  the  armed  mi-^ 
About  that  time  1  went  down  stairs  into  the  back  room,  and  there  I  ?a^ 
those  two  men  whose  arms  had  been  taken  from  them:  I  di«lnot?t*« 
them  come  in.     I  then  went  up  stairs  again ;  this  was  the  lai?t  \m  I 
went  down  stairs,  till  after  the  prisoners  were  released.     I  tLeu  sr.v 
those  three  men  come  with  Shankwyler.     I  did  not  hear  what  jra>5t''L 
but  saw  Mr.  Horsefield  and  Judge  Henry  go  to  them.     Sometime  afut- 
wards,  I  saw  an  armed  force  coming  in,  a  great  many  on  horselact 
and  many  footmen  with  muskets  on  their  shoulders :  the  horsemen  liai 
their  swords  drawn.     The  greatest  part  of  those  on  horseback  cauw 
from  Bucks  county.     Afterwards,  the  marshal  came  up  stairs  and  saii 
that  they  were  determined  to  have  the  prisoners,  and  he  believed  thai 
Mr.  Balliott  and  mvsclf  would  be  in  dancrer  of  our  lives  if  we  went  imt 
of  the  house,  and  tlien  desired  me  to  undertake  to  guard  the  stairs,  and 
told  me  to  give  orders  that  if  anybody  would  come  up  with  forci*.  thor 
should  shoot  them.     I  placed  the  guard  on  the  stairs;  at  first  there  i»ere 
but  two.     Some  of  the  posse  were  at  this  time  below  talking  to  the 
people.     After  some  time  the  guard  told  me  that  they  had  got  u-v 
lent,  and  threatened  to  come  up  stairs  with  violence,  and  reijue^ttd  of 
me  that  I  might  double  the  guard,  which  I  did.     As  I  was  in  ihi*rt>'ni, 
I  looked  out  of  the  window  and  saw  a  company  of  riflemen,  all  with 
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Hiree-colonred  cockades,  marching  Indian  file  round  the  house:  I 
eimntod  them;  there  were  forty-two  in  that  company:  another  person 
kttdes  myself  was  counting  them,  but  I  do  not  recollect  who  it  was, 
Ikongh  I  rather  think  it  was  Mr.  Balliott :  they  marched  twice  round 
he  house.  Another  time  when  I  was  walking  about  the  room,  a  person 
rho  was  along  with  me,  I  do  not  recollect  who,  told  me  that  they  were 
ointing  their  guns  up  to  the  window,  and  that  he  was  sure  it  was  dan- 
BTOus  for  me  to  show  myself  at  the  window. 

There  is  not  the  least  doubt  upon  my  mind,  from  what  I  heard,  and 

om  what  I  saw,  and  from  the  marshals  testimony,  that  if  I  had  gone 

any  place  where  they  could  have  done  it,  they  would  have  shot  me ; 

cause  the  people  in  general  appeared  to  be  in  such  a  rage  that  there 

IS  DO  reason  in  them. 

I  abstained  from  showing  myself  at  the  window,  or  amongst  the 
opie,  as  much  as  possible.  There  was  nothing  particular  that  I  saw, 
cept  at  one  time  when  I  was  in  the  room,  I  heard  a  terrible  huzza : 
is  was  in  the  afternoon.  On  this  I  went  to  the  window  to  see  what 
odnced  this  noise,  and  I  saw  that  Captain  Jarrett  had  arrived:  he 
d  jast  dismounted  his  horse,  and  had  his  pistols  in  his  hand,  and  was 
liking  up  toward  the  stairs.  I  did  not  remain  long  at  the  window, 
it  just  looked  out,  and  saw  him  come  in,  and  shortly  after  he  came  up 
to  the  room  where  I  was ;  he  had  not  his  pistols  with  him  then :  I  had 
at  moment  received  a  letter  from  Mr.  Rawle,  attorney  of  the  district, 
lat  Mr.  Jarrett  had  surrendered  himself  and  given  btiil,  and  that  he 
K^Iared  he  was  a  strong  friend  to  government.  I  then  said  to  him,  "If 
ya  are  a  friend  to  government,  as  you  profess  to  be,  you  ought  to  go 
jwn  and  tell  your  people  to  desist  :**  to  which  he  made  no  reply  at  all. 
[e  walked  about  in  the  room  for  some  time,  and  then  went  down  stairs. 
did  not  see  anything  more  till  tlie  prisoners  were  released.  The  only 
me  I  saw  Mr.  Fries,  the  prisoner,  was  a  few  minutes  before  the  pri- 
mers were  delivered  up.  I  walked  out  of  the  room,  and  saw  Mr.  Fries 
pen  the  head  of  the  stairs,  speaking  with  the  marshal:  shortly  after, 
le  prisoners  were  requested  to  go  down;  but  the  minister,  staying  a 
ttle  while  up  in  the  room,  there  was  a  call  made  for  him  particularly, 
ad  therefore  I  went  and  requested  him  to  go  down.  Shortly  after, 
le  armed  men  went  off.  I  looked  out  of  the  window,  and  saw  Mr. 
arrett  parading  his  light  horse  in  rank  before  the  door.  He  then  gave 
rders  to  march,  and  they  went  off. 

That  was  the  only  time  I  saw  the  prisoner  during  the  day. 

I  was  one  of  the  commissioners  appointed  to  carry  into  execution  two 
icts  of  Congress ;  one  fur  assessing  houses,  and  the  other  for  laying  a 
lirect  tax. 

After  I  had  received  my  commission,  which  was  some  time  in  August, 
1798,  I  had  received  a  letter  from  the  Secretary  of  the  Treasury,  re- 
{uesting  me  to  take  some  pains  to  find  out  suitable  characters  to  serve 
IS  assessors.  I  did,  in  consecjuence  of  that,  write  some  letters  to  some 
)f  my  friends,  in  the  counties  of  Northampton,  Luzerne  and  Wayne, 
rhich  constituted  my  division:  in  Wayne  and  Luzerne,  I  found  no  dif- 
iculties  whatever,  but  received  a  number  of  applications  sufficient,  and 
;ccompanied  with  recommendations.  In  Northampton  county  I  was 
lot  80  successful;  I  had  but  two  recommendations  from  that  county;  it 


not  believe  it  van  the  case  at  tliat  time,  jet  I  found  it 
afterwards. 

Agreeably  to  my  duty,  I  gave  notice  to  tLe  assessors  t 
a  certain  place.  I  should  liave  first  said  that  I  appointed 
agreeably  to  the  best  information  I  could  collect;  I  took  o 
each  townsliip,  such  as  was  thought  qualified  for  the  busi 
them  their  commiasions,  and  with  them  notices  to  meet 
and  place  appointed  in  order  to  receive  from  me  their  inst 

I  appointed  a  meeting  of  the  assessors  of  the  third  dist 
retli,  on  the  3d  Thursday  in  November ;  two  of  them  did  no 
Borne  of  the  others  who  did  attend  begged  to  he  excused  I 
I  asked  their  reason,  and  told  them  I  could  not  very  well  < 
they  told  me  that  the  people  in  their  different  townships  we 
opposed  to  the  law ;  that  they  thought  it  was  dangerous 
accept  of  it.  I  found  that  they,  as  well  as  the  people, 
idea  about  the  law;  and  I  was  so  happy  that  day  as  to  pn 
those  that  wished  to  be  excused  accepting  the  appointmc 
plaining  the  law  to  them,  to  accept  it.  The  next  day  I  m< 
ors  of  the  second  district  at  Allentown,  where  all  attei 
I  had  the  same  difficulty  there  as  at  the  other  place,  ai 
without  much  difficulty  that  those  who  did  appear,  were  per 
ccpt  of  the  appointment.  I  then  left  the  blank  commissi! 
Balliott,  and  requested  him  to  appoint  some  persons  in  the 
Home,  who  had  refused.  The  Monday  following  I  met  th* 
the  other  district  at  Chestnut  Hill  township.  Previous  t€ 
seen  Mr.  Kcame,  who  was  the  assessor  appointed  at  £as 
mentioned  to  him  that  ho  was  appointed  an  assessor,  he 
it  would  not  suit  litm  to  accept  of  it.  I  requested  of  him  t 
name  some  suitable  person,  and  qualified  for  it,  and  I  won 
to  accept  him.  He  mentioned  Jacob  Snyder,  and  told 
notifr  Mr.  Snyder  to  meet  me  with  the  rest.     When  I  cai 
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appointment,  if  he  were  to  ride  fifty  miles  in  order  to  accept  of 
that  he  had  been  wrong  informed  about  the  law.  I  then  went  up 
fue  county,  where  I  had  no  difficulty,  except  that  one  assessor 
9  that  he  was  persuaded  with  difficulty  to  accept  of  the  appoint- 
As  I  was  going  to  Luzerne  county,  the  assessor  from  Hamilton 
ip  (Nicholas  Michael)  came  after  me,  and  told  me  that  he  had 
bilged  to  fly  from  his  house  in  the  night  to  save  his  life,  and 
of  me  to  accept  of  his  resignation ;  I  told  him  I  could  not  ac- 
*  it,  but  that  I  would  see  perfect  justice  done.  At  my  request 
t  with  me  to  Easton,  where  we  went  to  see  Mr.  Sitgreaves,  at- 
of  the  district;  but  not  finding  him  at  home,  we  went  to  Judge 
in  order  to  take  his  deposition.  lie  begged  that  I  would  grant 
our  for  him  to  consider  of  it  till  the  next  morning;  I  did,  and 
orning  he  came  to  me  and  begged  me,  "Mr.  Eyerly,  for  God's 
at  me  to  jail,  so  that  I  may  be  secure  of  my  life,  for  if  I  inform 
;  these  people,  I  and  my  family  shall  be  ruined."  I  told  him  that 
1  do  no  such  thing,  for  that  I  had  too  much  friendship  for  him ; 
would  give  a  few  lines  to  the  constable  to  request  him  to  call  a 
ip  meeting,  and  I  would  meet  him  in  the  township.  I  requested 
enry  to  go  there  with  me :  I  had  reason  to  believe  that  this  op- 
n  arose  from  misrepresentation,  which  I  supposed  was  given  to 
>ple  by  a  few  gentlemen,  who  had  travelled  through  the  country  a 
ys  since.  When  we  came  to  Hamilton  township,  there  were  about 
T  seventy  persons  assembled,  three  or  four  of  them  in  uniforms; 
rms  were  behind  the  door  at  the  house  of  Mr.  Hellers.  I  then 
em  that  I  was  come  as  their  friend,  and  without  any  design  of 
the  least  advantage  of  their  conduct  in  opposing  the  assessors ; 
had  come  to  read  the  law  to  them,  and  explain  it.  I  did  so,  and 
1  out  the  impositions  practiced  on  them.  Mr.  Henry  assisted  me 
h  as  he  could,  but  all  to  very  little  purpose.  The  assessor,  after 
jain  begged  mc,  for  God's  sake,  to  accept  of  his  resignation.  As 
ras  a  number  of  them  that  complained  against  the  assessors,  I 
ed  to  them  that,  though  I  had  no  authority  to  it,  yet  if  I  thought 
d  be  a  favour  to  grant  them  that  indulgence,  to  elect  their  own 
r  themselves,  I  would  grant  him  the  appointment.  They  told 
y  would  do  no  such  thing,  for,  said  they,  "If  we  do  this,  we  at 
3knowledge  that  we  will  submit  to  the  laws;  and  that  is  what  we 
lo."  I  then  inquired  for  a  suitable  man,  and  John  Hufton  was 
ned,  who  was  likewise  elected  assessor  for  the  county  rates. 
i  him  into  a  room,  and  requested  him  to  accept  the  appointment; 
.  me  it  was  impossible  at  the  present  time,  but  he  should,  when- 
ings  appeared  more  favourable,  so  that  he  could  go  through,  be 
to  do  it. 

last  week  in  December,  or  the  first  of  January,  I  received  a  let- 
oa  Mr.  Hcckaveltcr,  the  assessor  of  Upper  Milford ;  by  which, 
rmed  me  that  he  was  stopped  by  a  regular  deputation  from  the 
ip  meeting,  consisting  of  three  men.  I  sent  a  line  to  Mr.  Heck- 
,  and  wished  him  to  give  notice  to  Mr.  Schymer,  Mr.  Moretz, 
me  of  the  leading  men  in  the  township,  that  I  would  meet  them 
i  a  time,  and  explain  the  business  to  them.  When  I  came,  in 
uence,  within  four  miles  of  the  place,  I  was  requested  by  a  friend 
J 
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not  to  go,  for  that  the  people  were  so  violent,  that  if  I  did  go  I  shoulc^ 
certainly  be  killed:  I  replied  to  them  that  I  would  go;  I  was  not  afnic/ 
of  any  of  them.  I  took  Mr.  Henry  along  with  me;  when  we  cam^ 
there,  I  found  about  sixty  or  seventy  persons  collected  at  the  honse  </ 
John  Schymer.  I  suppose  about  twenty  of  them  had  French  cockades 
in  their  hats,  red,  blue,  and  white.  Mr.  Schymer  then  took  me  into  his 
own  room ;  there  were  about  eight  or  ten  in  the  room.  Mr.  Schvmer 
asked  me  if  I  had  seen  the  petitions;  he  gave  one  of  them  to  me,  and 
requested  that  I  would  read  it,  which  I  did  in  the  presence  of  another 
person;  there  were  but  two  in  the  company  that  understood  EnglisL 
While  I  was  reading,  these  two  men  began  to  shake  their  heads;  thev 
said  it  was  not  such  a  petition  as  they  had  been  told.  I  then  asked 
them  whether  the  general  opposition  was  not  on  account  of  the  stamp 
tax,  and  the  house  tax  ;  they  said  yes.  I  then  told  them  there  wad  not 
a  word  in  this  petition  against  the  stamp  act ;  they  seemed  to  be  alto- 
gether satisfied,  and  said  that  they  had  been  made  to  believe  it  was.  I 
then  went  into  the  next  room,  where  the  people  collected ;  some  of  them 
appeared  to  be  extremely  violent  and  very  abusive.  I  told  them  I  had 
not  come  there  to  be  abused  by  anybody;  that  I  had  come  there  asi 
friend,  to  inform  them  of  the  law,  which  it  was  important  should  be 
understood.  There  was  a  report  among  them  that  it  was  no  law;  I 
read  the  law  to  them,  and  explained  it  in  the  German  language,  and 
told  them  it  was  their  duty  to  submit  to  it.  One  of  them  of  the  name 
of  George  Shaeffer  jumped  up  before  me,  and  said,  "Mr.  Eyerly,  it  is  no 
law;"  I  told  them  that  if  they  did  not  believe  me,  they  might  inqnire 
of  Squire  Schymer  whether  it  was  or  not.  Mr.  Schymer  told  them  it 
was  a  law;  upon  which  Shaeffer  replied,  "admitting  it  is  a  law,  we  will 
not  submit  to  it."  He  then  further  said,  "Here  I  am,  take  me  to  jail;  ^ 
but  Tou  shall  see  how  far  you  will  bring  me.*'  Upon  which  a  great  manj  . 
of  them  jumped  up  and  said,  "Yes,  by  God,  if  they  shall  only  attempt 
to  take  any  one  to  jail,  we  would  soon  have  him  out  again/*  Some  of 
them  made  use  of  verv  abusive  lantruafrc  a;jainst  the  assessor,  calling 
him  a  Tory  rascal  and  the  like ;  and  as  the  assessor  had  rcijuested  uie 
to  accept  of  his  resignation  because  it  was  not  in  his  power  to  go  thryujli 
with  it,  I  proposed  to  them,  that  if  they  had  any  objections  against  tbe 
assessor,  they  should  elect  one,  and  I  would  give  him  his  apfK'int- 
ment :  to  which  some  of  the  most  sensible  and  most  moderate  repfe'l 
"  Xo,  if  it  must  be  done,  Mr.  Heckavelter  shall  do  it ;"  and  some  of  tli* 
others  said,  "We  will  do  no  such  thing;  if  we  do,  we  at  once  acknowlcij« 
that  we  submit  to  the  law,  and  that  is  what  we  will  not."  I  then  wtD*. 
over  to  the  tavern  close  by,  with  Mr.  Schymer,  when  Mr.  neckaveU*:- 
came  to  me  and  told  me  that  he  was  in  danger;  that  there  were  tliret 
of  the  Shaeffers  were  going  to  give  him  a  licking ;  I  renuested  him  w 
stand  bv  me,  and  I  would  see  him  safe.     We  then  went  off. 

Cross-examined, — All  three  of  them  came  up  to  beat  him.  Mr. 
Heckavelter  told  them  he  would  not  have  anvthin<]j  to  do  with  tliom, 
and  they  charged  him  something  respecting  a  liberty  pole  at  Millars 
town. 

The  liberty  pole  was  erecte<l  two  weeks  before  that,  but  after  the 
dissensions  arose,  with  a  few  exceptions,  poles  were  erected  nowhere 
but  where  this  opposition  prevailed. 
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be  law  was  not  execatcd  at  Millars  town,  nor  at  Upper  Milford,  till 
it  two  or  three  weeks  ago  at  farthcst>  I  then  agreed  to  go  to  Millars 
L,  where  one  of  the  Shaeffers  lived.  Mentioning  this  to  an  assessor, 
a  Roming,)  he  requested  I  would  not  do  it;  he  told  me  that  the 
le  were  so  violent  that  he  would  not  go  upon  his  duties  if  anybody 
d  give  him  JC500;  if  he  did,  he  must  run  the  risk  of  losing  his  life. 
m  desisted. — I  then  went  to  Mr.  Trexlers,  where  I  saw  Mr.  Bobst, 
gave  me  information  of  Heidelberg,  Wiessenberg,  Lynn,  and  Low 

he  told  me  that  at  a  meeting  at  one  of  those  places  the  people 
drawn  up  a  paper  not  to  submit  to  the  laws:  he  then  told  the 
[e  that  they  were  certainly  doing  wrong,  and  that  they  would  bring 
selves  into  trouble  if  they  went  on  that  way:  upon  which  they  (the 
le  themselves)  destroyed  the  paper.  lie  said  the  same  of  Heidel- 
He  likewise  informed  me  that  ia  the  township  whore  he  lives,  it 
mpossible  to  execute  the  laws. 
le  laws  were  executed  in  those  four  townships  only  since  the  troops 

been  there.  All  in  the  township  opposed  the  execution  of  the 
except  three  or  four. 

Fenn  township  the  assessor  did  not  meet  us;  Jie  refused  to  accept 
.ppointment,  well  aware  of  the  difficulties  that  would  occur;  and  a 
ral  rule  was  admitted  to  meet  those  difficulties.  I  received  infor- 
>n  from  Mr.  Balliott  that  he  had  found  a  man  in  that  township 
was  willing  to  execute  the  office.  At  my  request,  he  sent  him  a 
aission,  but  the  man  was  obliged,  before  he  took  the  oaths,  to 
n  it  again,  declaring  it  was  impossible  to  do  it.  This  was  some 
in  January.  Some  time  afterwards  he  wrote  to  me  of  another  man 
would  accept.  I  requested  him  to  sign  his  commission.  I  received 
mation,  while  the  marshal,  Mr.  Balliott  and  myself  were  about 
»untry,  that  as  soon  as  the  people  in  the  township  knew  that  he 
received  his  commission,  they  raised  a  mob. 
?nn  township  was  assessed  about  ten  days  ago.  Owing  to  the  op- 
ion  in  that  township,  the  law  could  not  be  executed. 
.  Moore  township  there  was  some  opposition;  but  when  the  assessor 
opposed,  he  called  a  town  meeting.  That  township  has  been  as- 
d  about  two  months. 

1  the  first  or  second  of  March  last,  when  the  marshal  came  to 
ireth,  and  told  me  that  he  had  process  against  a  number  of  persons 
orthampton  county,  he  requested  me  to  go  with  him ;  I  went  with 
first  to  Lehigh  township,  where  the  marshal  served  process  upon 
5  people  for  opposing  the  assessments,  without  any  difficulty :  we 

came  to  Bethlehem,  and  then  toEmaus:  the  first  subpoena  the 
•hal  had  to  serve  was  in  a  house  upon  George  Syder,  where,  after 
5  abused  by  the  house,  we  were  sworn  at  and  abused  by  him;  he 
a  large  club  in  his  hand. — He  called  us  rascals,  highway  robbers 
the  like:  the  marshal  told  him  he  only  had  a  subpoena  to  appear  at 
Mlelphia  to  give  testimony;  to  which  he  answered  in  German,  he 
d  be  damned  if  he  would  go  The  marshal,  finding  he  could  do 
ing  with  him,  requested  Daniel  Schwartz,  sen.,  to  read  and  explain 

him,  and  we  left  it  with  him  to  serve.  We  then  went  to  Millars 
L  to  serve  a  warrant  on  George  ShaefTer,  but  we  were  told  he  was 
t  to  Philadelphia:  we  went  to  Seward*s  tavern.     The  marshal  and 


516  NORTHAMPTON  INSURRECTION. — FEEBS'  CASE. 

myself  then  went  to  Shankwyler's,  where  there  were  at  least  fifty  asscm^ 
bled  in  the  room.    Not  knowing  Shankwyler,  Mr.  Balliott  pointed  hiin 
out,  and  the  marshal  took  him :  while  the  marshal  was  talking  with 
Shankwyler,  the  crowd  closed  upon  us,  and  abused  us  Yery  much,  amf 
in  a  very  menacing  manner,  accompanied  with  an  almost  universal  ciy 
of  "Strike!  strike!  strike!"  so  that  for  some  time  we  did  not  know  what 
would  be  the  consequence.     The  marshal  this  time  was  persuading 
Shankwyler  to  submit,  telling  him  the  consequence  of  opposition:  he 
at  first  declared  he  would  not,  but  at  length  he  said  he  would  do  as 
Jarrett  did.     Some  of  the  people  then  said,  that  if  Shankwyler  was  to 
be  taken  out  of  his  house,  they  would  fight  as  Ions  as  they  had  a  drop 
of  blood  in  their  bodies.    The  marshal  then  tumea  round  to  the  crowd, 
when  they  were  so  violent,  and  told  them  that  Mr.  Balliott  and  mjsdf 
were  under  his  protection.    I  forgot  to  mention  that,  while  the  marshal 
was  talking  to  Shankwyler  in  the  bar,  one  of  the  persons  present  tore 
the  cockade  from  Mr.  Balliott's  hat,  while  he  was  turning  round  to 
speak  to  the  marshal:  Mr.  Balliott  did  not  for  the  present  know  bat  it 
was  a  blow  some  one  had  given  him.     They  then  made  back  a  little. 
Having  found  it  impossible  to  do  anything  farther,  Shankwyler  promised 
to  meet  the  marshal  at  Bethlehem.    We  then  went  out  of  the  room,  bot 
before  we  came  out  of  the  house,  there  was  a  terrible  huzza  in  the  room. 
I  then  sent  for  a  constable,  at  the  request  of  the  marshal,  to  go  with 
him  and  show  him  the  persons  and  places  of  those  against  whom  be 
had  process.     I  remained  wliile  he  served  the  process  at  Mr.  Irexler's, 
and  it  was  there  we  first  received  information  that  an  attempt  would  be 
made  the  next  day  to  rescue  the  prisoners.     We  arrived  at  Bethlehem 
that  evening,  the  6th  of  March,  and  then  the  occurrences  happened  of 
which  I  have  given  testimony  as  far  as  I  know. 

Samuel  Toox. — [The  testimony  of  this  witness  being  in  entire  a^ 
cordanco  with  the  two  immediately  preceding,  is  here  omitted.] 

Andrew  Siiiffert. — I  was  one  of  the  armed  party  that  went  to  Beth- 
lehem on  tlie  seventh  of  March,  and  belonged  to  Jarrett's  company.  I 
was  informed  by  John  Hoover  that  all  the  light-horse  were  to  meet  at 
Martin  Kitter's  at  ten  in  the  morning:  I  went  to  Bitter's  the  next 
morning,  (on  the  seventh  of  March,)  and  when  I  came  there,  I  asked 
what  was  to  be  done.     Their  answer  was,  that  they  were  going  to  Bctli- 
lehem  to  release  the  prisoners  from  the  marshal.     I  toli  them  that  if 
they  were  to  do  tliis,  they  would  find  what  would  be  the  consetint-nce?- 
The  others  said  that  if  they  got  the  prisoners  clear  that  day,  thew 
would  be  nothing  done;  it  would  be  all  over:  that  if  the  soldiers  caof 
with  arms  against  them,  it  would  be  all  at  an  end.     At  Bitter's  I  wantei 
to  go  home,  but  they  would  not  let  nie,  telling  me  that  Fogle  would  bci^ 
Guise's  tavern,  whereupon  I  agreed  to  go  so  far  with  them.     Coming 
there,  Fogle  was  not  there,  and  I  and  Samuel  Toon  wanted  to  go  home, 
for  there  were  no  officers  there.     They  then  agreed  to  choose  an  officer, 
when  the  choice  fell  upon  me;  I  told  them  I  would  not  go  with  them  with- 
out they  would  obey  uiy  orders,  and  not  say  any  more  about  takin''  tbe 
prisoners  from  the  marshal.     They  professed  to  do  so,  whereupon  we 
proceeded  to  within  half  a  mile  of  the  bridge,  and  there  we  were  met 
by  four  gentlemen  from  Bethlehem,  and  as  they  repeated  again  that 
they  would  have  the  prisoners,  I  said  I  would  have  no  more  to  do  with 
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tlem.  They  then  went  into  Bethlehem,  but  I  did  not  go  with  them ; 
Ittt  in  about  two  hours  I  went  in  to  sec  what  they  were  about:  I  staid 
hiB  side  of  the  bridge  till  then.  When  I  got  to  Bethlehem,  I  was  in- 
brmed  that  they  had  got  the  prisoners  out.  I  remained  there  about 
alf  an  hour,  and  then  rode  home,  so  that  I  know  not  what  happened. 

The  evidence  here  was  closed  so  far  as  related  to  the  affair  at  Bethle- 
Bm :  and  the  district  attorney  then  proceeded  to  introduce  the  foUow- 
tg  testimony  in  regard  to  preceding  and  succeeding  events  to  show  the 
ate  of  the  country,  and  the  prisoner's  intention,  the  material  portion 
'  which  is  here  given. 

John  Dillingher. — It  was  rumoured  in  my  neighbourhood  that  the 
arshal  was  coming  up  to  arrest  some  persons;  before  he  came,  it  was 
itpected  that  some  persons  would  be  arrested.  The  report  was  that 
ej  were  to  be  taken  to  Philadelphia. 

It  was  said,  that  if  any  person  was  to  be  arrested  innocently,  it  would 
>  very  hard  for  such  a  man,  and  he  ought  not  to  be  suffered  to  suffer. 
nd  further,  it  was  said  that  somebody  had  sworn  against  Shankwyler 
Lit  he  had  two  pistols  and  a  sword  on  his  table,  and  that  he  had  sworn 
lat  if  the  assessors  should  come,  ho  would  shoot  them. 

William  Thomas. — On  the  fifth  of  March  we  heard  that  the  assess- 
rs  were  going  round  to  assess  the  houses  in  Bucks  county:  they  had 
ssessed  a  few  of  the  houses  about  already:  my  brother  was  at  Jacob 
loover*s,  and  I  was  there  when  he  told  me  to  tell  two  of  our  neigh- 
oiirs  to  let  the  assessors  go  round. 

On  the*  sixth  in  the  morning,  I  met  Captain  Kouder;  he  told  me  I 
lust  come  down  to  the  mill,  that  his  company  was  assembling  there. 
^en  we  got  there,  several  were  met ;  part  of  them  were  armed.  There 
rere  about  fifteen  in  the  whole.  We  went  to  Jacob  Fries*  tavern ;  then 
he  people  said  they  went  to  see  the  assessors,  but  I  don't  know  what  for. 

There  were  a  great  many  more  people  there,  I  think  about  thirty. 
Vo  horsemen  were  sent  to  see  if  they  could  find  the  assessors.  Their 
irection  was,  that  if  they  could  find  them,  they  should  bring  them  to 
fuaker  town,  or  to  Jacob  Fries'  tavern.  After  the  horsemen  were 
3ne,  then  the  order  was  for  the  company  to  go  to  Quaker  town.  A 
neat  many  were  armed,  and  many  who  were  not,  had  clubs.  I  cannot 
n  how  many  were  armed,  but  the  greatest  part  had  either  arms  or 
abs.  There  ^was  a  drum  and  fife  when  we  were  at  Quaker  town. — We 
I  stood  in  a  rank,  and  fired  off,  and  hallooed  huzza.  Soon  after  we 
sre  there,  the  assessors  came  along.  They  were  Esquire  Foulke,  John 
odrick,  and  Cephas  Childs.  I  was  at  Zeller's  when  they  came  along, 
id  they  all  began  to  run  out  of  the  tavern.  When  I  came  out,  they 
id  Foulke  by  his  horse's  bridle,  and  him  by  one  leg,  and  they  told  him 

get  off-  It  was  Captain  Kouder  that  had  hold  of  him ;  then  John 
ries  came  up  and  told  him  to  get  off.  Fries  told  Foulke  to  get  off;  he 
anted  to  speak  to  him.  Then  another  came  up,  and  stood  at  the  back 
'the  others,  giving  one  of  them  a  knock  with  the  butt  of  his  gun,  and 
>ld  them  to  pull  him  off;  Jacob  and  John  Hoover  told  them  they  should 
ot  abuse  the  man,  for  he  would  get  off  without.  With  that  the  esquire 
)de  up  with  them  to  the  shed,  and  got  off.  They  then  went  into  the 
ivem  together.  Then  John  Fries  told  him  that  he  had  forewarned 
lem  yesterday  not  to  assess  the  houses,  and  yet  they  had  come  to-day 
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again;  he  then  told  him  that  he  should  show  his  writings,  what  he  had 
done  in  the  township.     Which  he  did,  and  John  Fries  read  them,  an<| 
gave  them  to  him  back  again.     I  then  went  into  another  room,  an^ 
when  I  came  out  again,  Childs,  the  other  assessor,  was  sitting  on  tl> 
table,  with  five  or  six  about  him.     When  I  came  up  to  bim,  I  told  hi^ 
that  they  should  not  abuse  him,  for  I  used  to  know  him :  at  this  tiizr^ 
they  were  abusing  him.     I  do  not  recollect  what  they  said,  bat  thej 
told  him  he  should  not  have  gone  about  when  they  lisd  forewarned  bio 
the  day  before,  and  they  made  him  promise  that  he  would  not  come 
again  till  farther  orders — till  they  knew  how  the  law  was.     They  told 
him  they  thought  they  had  as  fit  men  in  their  township  as  what  he  was, 
and  they  wished  to  choose  a  man  in  the  same  township,  if  they  must 
have  it  done.     A  travelling  man  named  Captain  Seaborn  was  there;  be 
was  drunk,  and  some  of  them  asked  him  whether  he  was  for  liberty  or 
government:  he  said  government;  some  one  said  if  he  said  that  agaiD, 
he  should  be  whipped.     They  were  all  pretty  well  drunk,  but  I  was  not 
drunk.     I  do  not  recollect  ever  seeing  Fries  drunk:  Kouder  was,  tod 
so  might  Fries,  for  what  I  know4  but  1  had  known  him  some  time,  and 
knew  he  was  a  sober  man.    They  talked  of  Tories  and  stamplers:  Fonlke 
was  one  they  called  a  Tory,  and  so  were  several  others. 

Next  morning  I  went  to  Marks'  tavern,  in  consequence  of  a  message 
they  had  left  for  me  that  night  before  with  my  mother.     By  ten  o'clock 
we  were  all  there.     John  Fries  wa^  there.     John  Fries  had  the  com-    . 
mand;  but  he  did  not  command  till  he  got  to  Bethlehem;  he  gave  no 
orders  on  the  road.  , 

The  substance  of  the  conversation  before  we  went  from  the  tarern 
was,  that  they  were  going  to  Millars  town:  I  did  not  know  thatthej 
were  going  to  Bethlehem. 

Should  there  be  prisoners  there,  Marks  said  that  he  wanted  U3  to 
show  ourselves. 

The  Northampton  people  had  a  mind  to  take  the  prisoners  again:  I 
understood  that  the  night  before  at  Fries',  and  along  the  road  befor*^ 
we  got  there.     About  three  or  four  miles  from  old  Marks',  we  iQ^* 
young  Marks;  he  said  it  was  not  worth  while  to  go  to  Millars  to^^ 
that  the  prisoners  were  up  at  Bethlehem,  and  that  the  Northampton 
people  and  the  light  horse  had  all  gone  there.     Some  were  then  f*^ 
going  back  again :  some,  as  they  had  come  so  far,  was  for  going  up  ^-^ 
Bethlehem,  to  see  what  was  going  on  there;  so  we  went  on.   •  Old  Mar^^ 
and  John  Fries  said  so.     Then  wo  went  on  about  a  mile,  and  stopper* 
at  Ritters:  there  was  a  liberty  pole  there.     Then  we  went  on  to  Bettf 
lehem.     When  we  came  to  the  bridge,  the  people  had  stopped;  ther^ 
were  some  riflemen  and  some  light  horse.     Some  asked  the  reason  why 
they  stopped  there :  they  said  they  could  not  get  over,  the  bridge  was 
shut :  then  John  Fries  rode  up,  and  asked  whether  they  required  toll  or 
not;  they  said — Yes.     Then  he  told  them  to  count  his  men,  and  told  us 
to  follow  him. 

The  words  he  used  were,  "Now,  boys,  follow  me."  I  do  not  know 
whether  he  counted  all  or  only  his  own  men. 

I  do  not  know  who  paid  the  toll;  we  did  not;  we  were  all  mixed  to- 
gether. I  did  not  hear  of  three  men  being  sent  forward.  I  heard  of 
their  having  taken  some  prisoners.     I  believe  only  the  Bucks  county 
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people  followed  Fries  over  the  bridge,  without  it  was  some  few  of 
Staeler's  Riflemen,  who  came  pretty  soon  after  over  the  bridge.  From 
Harks'  to  Bethlehem,  it  is  about  twenty  miles.  When  we  got  over  the 
bridge,  two  men  met  us,  and  said  we  should  not  hurt  them:  Fries  told 
them  that  he  should  hurt  nobody  without  they  hurt  him  first.  Then 
Judge  Mohollan  came  and  spoke  with  him  afterwards,  but  I  do  not 
bnow  what  either  he  or  Fries  said.  When  we  got  up  to  the  tavern  at 
Bethlehem,  the  whole  of  Staeler's  rifle-company  were  there.  They 
nsrched  round  the  house  twice;  we  did  not  stand  in  ranks;  we  were 
leparate.  They  wanted  one  to  go  up  and  talk  with  the  marshal,  and 
they  from  Bucks  and  Northampton  said  John  Fries  was  more  fit  to  go 
up  than  e'er  a  man  that  was  there.  Then  John  Fries  and  one  Hoover 
irent  up  stairs.  After  a  while  Hoover  came  down ;  Fries  staid  up;  when 
be  came  down,  he  kept  dashing  and  swearing,  and  said  force  should  do: 
^ve  him  nine  or  ten  of  the  best  riflemen  in  the  company,  and  he  would 
storm  the  house;  a  great  many  of  them  told  him  he  should  not  do  it;  he 
said  he  would.  Jacob  Hoover,  Mitchel  and  Mr.  Mohollan  endeavoured 
to  keep  him  oiF.  Fries,  when  he  came  down  stairs,  fetched  some  writ- 
ing down  with  him,  that  he  got  from  the  marshal,  which  he  read  to  the 
company.  He  said  the  marshal  dared  not  give  up  the  prisoners,  and 
therefore  that  they  would  take  them  by  force  of  arms.  At  this  time 
the  Bucks  county  people  were  separate  from  the  others.  He  spoke  to 
the  whole  of  them.  Then  he  asked,  "  What  shall  we  do  now — take  them 
by  force  of  arms  or  how  V*  Several  of  them  said,  since  they  came  so  far 
now,  they  would  have  them.  Frederick  Henry  said,  since  they  were 
come  so  far,  it  was  a  damned  shame  not  to  have  them.  Then  Fries 
went  up  stairs  again,  and  said  he  would  go  and  talk  to  them  once  more. 
When  he  came  down  again,  he  said  that  the  marshal  dared  not  give 
them  up,  without  they  took  them  by  force  of  arms.  They  then  told 
him  that  he  should  go  and  do  something  pretty  soon,  for  it  was  getting 
late.  Some  of  them  said  it  was  better  to  let  Fries  have  the  whole  com- 
mand of  all  the  men.  Then  it  was  concluded  to  go  into  the  house,  and 
he  spoke  five  or  six  times.  Fries,  when  it  was  concluded  to  go  into  the 
house  said,  "For  God's  sake,  don't  fire  boys, till  I  am  fired  upon  first:"he 
said  this  three  or  four  times  over.  Then  we  moved  on  to  go  in;  he  was 
before  us.  A  good  many  at  last  followed  him.  I  could  not  see  who 
they  were,  the  house  was  so  full.  Then  Fries  went  up  and  talked  to 
the  marshal  about  half  way  up  stairs.  Henry  told  me  that  Fries  was 
telling  the  marshal  that  if  he  did  not  give  up  the  prisoners,  they  would 
fire  on  them,  so  that  they  should  not  see  each  other  for  smoke.  After 
that,  the  door  was  opened,  and  I  saw  some  of  them  come  down. — Some 
came  down  while  Fries  was  talking  to  the  marshal.  There  was  some 
not  down;  they  called  for  them,  and  they  came  down.  Fries  said  he 
was  glad  Hoover  did  not  go  in  along  with  him,  because  he  was  too  much 
of  a  fool ;  he  thought  this  would  not  have  done  so  well  as  it  did :  he  did 
not  want  him  there.  We  retired  from  Bethlehem  altogether  when  we 
had  got  the  prisoners.  Fries  went  to  the  minister  after  he  was  released, 
in  another  room :  he  pulled  off*  his  hat  to  the  minister,  and  told  him  he 
must  thank  him  that  he  had  got  out;  he  said  he  was  out,  but  he  could 
not  thank  him,  for  all. 
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The  marshal  was  again  called  to  reconcile  some  seeming  difference 
in  relation  to  the  last  conversation  Fries  held  with  the  marshal,  and 
of  the  prisoners  coming  down  at  once. 

The  "marshal  said,  that  the  last  conversation  he  held  with  the  prison- 
ers was  at  the  foot  of  the  stairs.  Mr.  Fries  declared  that  he  voald 
force  his  way  up  stairs,  if  I  would  not  give  them  up ;  I  told  him  that 
this  would  be  punished  with  the  utmost  severity,  but  that  if  he  waa 
determined  to  resoue  the  prisoners,  he  should  not  go  up  stairs,  but  that 
I  would,  and  order  them  down.  Finding  myself  not  in  a  situation  to 
resist  his  force,  I  went  up  and  ordered  them  down. 

CroBB-examined, — At  no  time  when  I  was  in  conversation  with  Fries, 
did  the  Lehigh  prisoners  come  down  stairs.  There  might  be  others 
that  would  not  submit,  but  none  from  the  room  in  actual  custody:  if 
they  did,  it  must  have  been  while  I  was  speaking  to  them  in  the  crowd; 
it  was  possible  for  them  to  do  it  at  that  time. 

They  wero  in  the  room,  and  the  guard  remained  there  till  I  went  up; 
it  was  placed  there  to  prevent  any  person  going  up  or  down.  After 
this  conversation  with  Fries,  I  went  up  stairs  to  order  the  prisoners 
down.  They  were  all  in  the^  room  at  that  time,  though  I  did  not  count 
them.     Upon  my  order,  they  came  down,  and  I  came  down  with  them. 

George  MiTcnEL. — I  keep  tavern  in  Lower  Milford  township,  Bucb 
county.     There  was  a  great  disturbance  and  discontent  in  my  township 
respecting  this  house  law;  a  meeting  was  advertised  for  the  8th  of 
February,  at  the  house  of  John  Cline,  to  consult  about  the  house  tax 
law.     No  names  were  signed  to  the  advertisement,  that  I  recollect  A 
number  of  the  inhabitants  met ;  it  was  pretty  late  in  the  day ;  they  aD 
seemed  discontented,  but  they  were  in  doubt  whether  it  had  passed  into 
a  law  or  not.     There  was  something  in  the  newspaper  of  an  amend- 
ment which  made  them  doubtVhethcr  it  was  in  force.    They  formed  an 
instrument  of  writing,  but  I  cannot  recollect  the  particulars  of  it.    It 
was  drawn  up  by  John  Fries ;  I  assisted  him.     We  passed  home  after 
that.     I  had  no  particular  conversation  with  anybody  after  the  paper 
was  signed;  it  was  signed  by  about  fifty  or  fifty-two  of  the  inhabitants. 
Captain  Kuydcr  was  directed  by  the  meeting  to  give  notice  to  the  JiJ- 
sessors  not  to  come  forward  till  they  had  informed  themselves  farther, 
whether  it  was  a  law  or  not.    I  am  not  sure  who  put  up  the  notice  of  ibi^ 
meeting;  perhaps  it  was  myself.    John  Hoover  and  several  had  talked 
about  it,  and  we  thou^jht  we  would  call  a  meeting!:.    This  was  on  Friday. 
On  the  Monday  following,  James  Chapman  came  to  my  house,  and 
told  me  I  should  tell  Jacob  Hoover  that  he  should  give  notice  over 
the  creek  (I  live  nearly  at  the  end  of  the  township),  that  if  they  would 
choose  an  assessor  of  their  own,  they  should  be  welcome ;  and  any  man 
that  was  capable  of  the  business  would  be  admitted  into   the  office. 
One  Valentine  Hoover  came  to  my  house  that  same  day,  he  lives  over 
the  other  side,  and  I  told  him  what  Mr.  Chapman  had  told  me;  like- 
wise I  informed  Jacob   Hoover  that,  day  myself.     Who  opposed  it,  I 
don't  know;  but  it  was  reported  that  it  was  not  adopted.     Squire 
Foulke  sent  me  word  to   advertise  a  meeting.      Israel   Roberts  and 
Samuel  Clark  called  on  mo  and  told  me.     They  informed  me  that  Mr. 
Foulke  was  of  opinion  that   the   peojdo  were  ignorant  of   the  law, 
and  he  would  read  it  for  them,  and  explain  it  to  them;  this  was  the 


BTIBENOB  FOR  THE  PROSECUTION.  521 

upose  of  the  meeting.  So  ^e  advertised  the  meeting  to  be  held  at 
J  house  some  time  in  February  toward  the  latter  end.  It  was  on  a 
iturday,  and  there  were  a  great  many  of  the  inhabitants  at  the  meet- 
g ;  Squire  Foulke  and  Mr.  Chapman  attended  it.  The  people  behaved 
ry  disorderly;  but  I  cannot  recollect  any  of  the  conversation  that 
ssed.  Jacob  Kline  came  in  and  asked  me  what  the  meeting  was  in- 
ided  for.  I  told  him  that  I  understood  by  Squire  Foulke,  that  the 
)rman8  were  very  ignorant  of  the  law,  and  that  he  called  them  toge- 
iT  to  read  and  explain  it  to  them;  I  desired  him  to  try  to  pacify 
3  people;  and  I  believe  he  did  his  endeavour,  but  it  proved  in  vain: 
least  they  did  not  read  the  law.  I  did  not  understand  that  anybody 
ered  to  read  it ;  he  thought  it  was  in  vain,  there  was  such  a  clamour. 
ter  Mr.  Chapman  was  gone,  Marks  asked  me  how  I  came  to  meddle 
tb  the  advertisement.  John  Fries  was  not  at  the  meeting.  I  don't 
collect  anything  afterwards  till  the  assessors  came,  which  w^as  the  5th 

March.  They  took  the  rates  of  my  house  and  my  neighbours.  The 
sessors  were  Mr-  Child's,  Mr.  Foulke,  and  Mr.  Rodrick. — I  went  fVom 
me  the  rest  of  the  day,  and  the  next  morning  when  I  returned,  (Gth 

March),  I  heard  there  had  been  an  uproar  about  driving  away  the 
sessors.  It  was  talked  of  that  they  were  going  to  Millars  town  the 
xt  day.  Hearing  of  such  an  uproar,  I  concluded  to  go  and  hear 
lat  was  going  on ;  they  said  they  were  going  to  meet  the  Northamp- 
D8  who  were  going  for  the  relief  of  the  prisoners.     I  da  not  know 

0  names  of  any  of  the  prisoners.  There  was  a  talk  at  Marks'  house 
ih  of  March)  about  going  to  the  tavern  above  Emaus:  Marks  said 
s  son  would  bring  word.  We  Went  on  then  till  we  met  young  Marks, 
id  he  beckoned  that  we  should  halt  or  go  back;  so  we  did;  he  said  he 
id  been  up  at  Rittcr's  tavern,  and  they  had  started  before  he  came 
lere.  I  do  not  know  of  any  in  particular  who  took  the  command, 
ome  wished  to  go  to  see  Bethlehem,  some  to  see  the  bridge ;  so  they 
mcluded  to  go  on.  I  cannot  say  who  were  for  going  on,  and  who  were 
3t.  We  were  overtaken  by  several  people  going  to  Bethlehem.  None 
ere  armed,  that  I  can  recollect.  WTien  we  got  to  the  bridge  at  Beth- 
hem,  there  were  a  great  many  armed  men  and  light  horse,  and  two 
de  over  the  bridge  towards  us  from  the  other  side.  I  did  not  hear 
e  conversation  that  passed  at  the  bridge;  but  after  a  while  we  went 
er  to  Bethlehem.  A  great  many  of  the  company  was  formed  before 
e  house,  who  seem  to  speak  out  that  they  would  have  the  prisoners. 
"ies  went  in,  I  saw  him  start  to  go  in ;  but  I  did  not  hear  who  ordered 
m,  or  who  desired  him.  A  short  time  after,  in  the  course  of  five  or 
Q  minutes,  Henry  Hoover  came  out  to  us,  and  said  he  was  sergeant 

their  company,  and  he  was  chosen  to  demand  the  prisoners.  He  said 
t  went  up  stairs,  and  somebody  gave  him  a  push,  and  had  like  to  have 
mbled  him  down  stairs,  and  he  came  out  in  a  great  passion.    He  went 

1  in  a  great  rage;  he  said  if  they  would  only  give  him  ten  men,  he 
3uld  storm  the  house.  A  short  time  after  that,  1  observed  Fries  come 
it,  and  he  said  "silence!"  to'  the  people  there.  He  seemed  to  be  as 
uch  among  Staeler's  company  as  among  ours.  He  then  afterwards 
id,  "  Gentlemen,  an  officer  of  the  United  States  says  ho  cannot  de- 
rer  up  the  prisoners,  unless  they  are  rescued  by  force  of  arms;  so,  he 
id  if  you  are  willing,  we  will;  I  will  go  foremost,  but  if  we  do,  I  beg 


mc  answer,  "Yes,  I  did."     We  did  not  in  particular  mc: 

There  was  a  meeting  after  this  at  my  house,  on  E 
March  25th.  The  object  of  that  meeting  was  to  appoi 
The  one  that  was  appointed  was  to  do  the  business,  if  he  ] 
the  person  thej  chose  was  to  do  it,  or  botb  together. 

John  Fries  was  at  that  meeting  at  the  beginning  of  i 
recollect  that  he  was  at  the  time  they  gave  in  their  voti 
would  not  suit  him  to  vote  now,  as  he  Lad  been  agaioBt  tl 
out. 

Cross-examined. — At  the  meeting  at  Marks',  it  was  gi 
that  there  should  be  a  Bubmission  to  the  laws.  After  tl 
over,  they  made  mention  of  it,  but  I  do  not  know  that  the 
port  of  it.  I  believe  the  people  never  knew  to  the  com 
would  be  a  return  made.  It  was  recommended  to  submit, 
it  was  agreeable  to  the  meeting;  I  heard  no  opposition  to 
was  maide  in  writing. 

On  the  15th  of  March,  we  received  the  proclamation, 
ing  I  took  it  down  to  Frederick  Henny's;  I  read  the  { 
Frederick  Henny,  and  he  agreed  to  submit;  he  made 

When  Fries  said  it  would  not  suit  him  to  vote  for  i 
seemed  rather  opposed  at  that  time  to  the  laws,  than  the  i 


This  proclamation  was  communicated  to  the  meeting 
March. 

Jahgs  Chaphait. — I  was  a  principal  assessor  under  i 
ing  a  direct  tax;  I  believe  in  all  but  Lower  Milford,  the  as 
carried  into  effect  without  opposition,  or  in  a  majority  of 
except  some  little  threatenings.  The  assessor  of  Lower  Mi 
sick,  and  did  not  proceed.  His  name  was  Samuel  (Mark 
him  afterwards,  to  know  whether  he  was  able  to  procc 
thought  he  should  be  able  in  a  few  days;  I  had  occasion 
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their  complaints:  Mitchel  signified  that  the  people  were  dissatisfied 
that  the  asseseorwas  appointed  without  their  haring  a  choice:  for  the; 
vjghed  to  choose  for  themselves.  I  told  Mitchel  if  they  would  choose 
a  man  of  character,  I  would  use  my  influence  with  the  commissioner  to 
hare  bim  appointed,  and  I  desired  him  to  give  notice  of  it  to  Jacob 
Hoover.  I  wrote  to  the  commissioner,  stating  the  situation  we  were  in, 
and  told  him  what  I  had  done;  but  he  seemed  not  to  be  willing  to  in- 
dalce  them  with  it. 

Seth  Chapman  was  commisBioner  for  that  district. — I  told  him  it 
ironld  ease  the  minds  of  the  people  if  it  were  done.  At  length  he 
consented,  bnt  seemingly  with  reluctance.  However,  they  never  chose 
one. 

I  do  not  recollect  that  it  was  made  known  to  the  people. — I  met  him 
It  a  meeting  of  the  assessors  which  was  held  at  the  house  of  John 
Rodrick.  On  my  return  home  I  was  told,  I  think  by  Squire  Fonike, 
that  the  township  was  advertised  to  meet  at  Mitchel's.  He  said,  if 
I  would  attend  there,  he  would  meet  me.  I  got  there  between  one 
and  two  o'clock.  Just  as  I'  got  to  the  house,  before  I  went  in,  I 
law  ten  or  twelve  people  coming  from  towards  Hoover's  mill;  about 
half  of  tbem  were  armed,  and  the  others  with  sticks.  I  went  into 
the  house,  and  twenty  or  thirty  were  there.  I  sat  talking  with  some 
of  my  acquaintance  that  were  well  disposed  to  the  law.  Conrad 
Marks  talked  a  great  deal  in  German,  how  oppressive  it  was,  and  much 
in  opposition  to  it,  seeming  to  be  much  enraged.  His  son,  and  those 
wbo  came  with  him,  seemed  to  be  very  noisy  and  rude;  they  talked  all 
in  German,  which,  as  I  did  not  know  sufficiently,  I  paid  but  little  atten- 
tion to  them.  They  were  making  a  great  noise;  huzzaing  for  liberty 
and  democracy,  damning  the  Tories,  and  the  like.  I  let  them  go  on, 
as  I  saw  no  disposition  in  the  people  to  do  anything  toward  forwarding 
the  business.  Between  four  and  five  I  got  up  to  go  out;  as  I  passed 
through  the  crowd  towards  the  bar,  they  pushed  one  another  against  me. 

No  offer  was  made  to  explain  the  law  to  them  while  I  staid;  they  did 
not  seem  disposed  to  hear  it. 

They  did  not  mention  luy  name  the  whole  time  of  my  being  there, 
bnt  they  abused  Eyerly  and  Balliott,  and  said  how  they  had  cheated 
the  public,  and  what  villains  they  wore.  I  understood  it  was  respecting 
collecting  the  revenue,  bnt  I  did  not  understand  near  all  they  said.  I 
recollect  Conrad  Marks  said  that  Congress  had  no  right  to  make  such 
B  law,  and  that  he  never  would  submit  to  have  his  house  taxed. 

They  seemed  to  think  that  the  collectors  were  all  such  fellows;  the 
insinuation  was  that  they  cheated  the  public,  and  made  them  pay,  but 
never  paid  into  the  treasury.  After  getting  through  the  crowd  to  the 
bar,  I  suppose  I  was  fifteen  minutes  in  conversation  with  Mitchel :  he  said 
perhaps  they  were  wrong,  but  the  people  were  very  much  exasperated. 
Nothing  very  material  happened,  and  I  asked  Mr.  Foulke  if  it  was  not 
time  to  be  going.  So  I  got  into  the  sleigh,  and  went  off;  soon  after 
they  set  up  a  dreadful  huzza  and  shout.  I  stopped  at  Jacob  Fries' 
tavern,  and  waited  for  Mr.  Foulke,  who  soon  came:  Clark,  the  assessor, 
was  likewise  there.  After  talking  a  little  more  on  the  subject,  Clark 
itill  persisted  in  not  haring  anything  to  do  with  it,  for  he  thought  it 
was  not  safe  for  him.    Wo  thought  it  was  best  to  give  the  other  as- 
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scssors  notice,  as  their  assessments  were  nearly  finished,  to  meet  ns  a^ 
a  certain  day  to  take  the  rates  in  that  township.  I  then  wrote  to  th^, 
other  assessors,  requesting  them  to  meet  at  Quaker  Town,  on  the  4^ 
of  March.  Rodrick,  Childs  and  Foulke  met  me  there:  we  waited  t^ 
evening,  but  no  others  came;  so  we  agreed  to  meet  at  my  house  n^^ 
morning  at  9  o*clock.  We  met,  and  I  went  with  them  to  Milford,  tQ 
Samuel  Clark's,  but  he  was  not  at  home.  It  was  thought  best  for  ma 
to  go  to  look  for  Clark,  as  he  was  engaged  in  a  moving.  I  went  to 
Jacob.  Fries*  tavern  to  wait  for  him;  they  went  to  Mitchel's  to  take  tie 
rates.  Clark  soon  came:  he  told  me  he  could  not  undertake  to  take  the 
rates,  for  that  he  might  as  well  pay  his  fine,  if  it  cost  him  all  he  had, 
for  they  were  so  opposed  to  it  at  any  rate,  that  he  could  not  think 
himself  safe,  for  at  least  he  should  receive  some  private  injury.  Find- 
ing he  would  not  do  it,  I  said  no  more.  John  Fries  was  coming  up  jost 
then:  he  told  me  he  was  very  glad  to  see  me:  he  told  me  that  he  under- 
stood I  had  been  insulted  in  their  township,  at  one  of  their  meetings: 
he  was  very  sorry  for  it,  he  mentioned  Squire  Foulke  as  well  as  my- 
self:  had  he  been  there,  he  said,  it  should  not  have  been  done:  I 
turned  it  off  by  this:  that  there  was  not  a  person  among  them  that 
spoke  a  word  to  me.  I  told  him  I  thoug&t  they  were  very  wrong  in 
opposing  the  law  as  they  did:  he  signifiea  that  he  thought  thej  were 
not,  and  that  the  rates  should  not  be  taken  by  the  assessors.  I  told 
him  that  the  rates  certainly  would  be  taken,  and  that  the  assessors  wen 
then  in  the  township  taking  the  rates.  I  repeated  it  to  him,  and  be  an- 
swered, "My  God!  if  I  was  only  to  send  that  man  (pointing  to  ona 
standing  by),  to  my  house  to  let  them  know  they  were  taking  the  rates, 
there  would  be  five  or  seven  hundred  men  under  arms  here  to-morrow 
morning  by  sunrise."  He  told  me  he  would  not  submit  to  the  laws.  I  told 
him  I  thought  the  people  had  more  sense  than  to  rise  in  arms  to  oppose  the 
law  in  that  manner:  if  they  did,  government  must  certainly  take  notice 
of  it,  and  send  an  armed  force  to  enforce  the  laws.  His  answer  was 
that  "if  they  do,  we  will  soon  try  who  is  strongest.'*  I  told  him  they 
certainly  would  find  themselves  mistaken  respecting  their  force;  he 
signified  he  thought  not:  he  mentioned  to  me  the  troop  of  horse  in 
Montgomery  county,  and  the  people  at  Upper  and  Lower  Milford,  ana 
something  about  infantry,  who  were  ready  to  join.  He  said  he  was  very 
sorry  for  the  occasion,  for  if  they  were  to  rise,  God  knew  where  i^ 
would  end:  the  consequences  would  be  dreadful;  I  told  him  they  wotJd 
be  obliged  to  comply:  he  then  said  huzza,  it  shall  be  as  it  is  in  France, 
or  tvill  be  as  it  is  in  France,  or  something  to  that  effect.  He  then  lef^ 
mo  and  went  off. 

Fries  did  not  appear  to  be  intoxicated.  I  scarce  ever  saw  him  iu* 
toxicated.  A  short  time  after  he  was  gone,  on  the  same  day,  the  as- 
sessors came  to  Jacob  Fries'  tavern.  We  then  ordered  our  dinners 
there,  and  I  believe  it  was  Childs  undertook  to  take  the  rates  of  Jacob 
Fries'  house.  We  had  not  gone  out  of  the  room  after  dinner,  till  John 
Fries  came  in;  he  addressed  himself  to  Squire  Foulke,  telling  him  he 
was  very  sorry  to  see  him  there;  he  was  a  man  that  he  had  a  great  re- 
gard for,  but  that  he  was  opposed  to  the  law  himself.  "I  now  warn 
you,*'  said  he,  "not  to  go  to  another  house  totakc  the  rates;  if  you  da, 
you  will  be  hurt."     He  did  not  wait  for  any  reply,  but  turned  himself 
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about,  and  went  off  oat  of  the  room.  I  do  not  recollect  anything  farther 
iris  said  to  him.  He  seemed  much  irritated.  The  assessors  concluded 
to  proceed  upon  their  business. 

Rodrick  and  Foulke  agteed  to  go  together,  and  Childs  went  by  him- 
self: this  was  an  agreement  between  themselves. 

There  bad  been  no  meeting  of  the  assessors  since  Mr.  Clark  had  re- 
fused, complaining  that  he  found  it  inconvenient  to  proceed  with  the 
assessment. 

This  new  arrangement  was  not  communicated  to  the  board  of  assess- 
ors at  all. 

John  Rodrick. — I  was  one  of  the  assessors  under  the  direct  tax  law, 
appointed  for  Lower  Milford.  I  took  the  oaths  the  law  directed.  There 
were  twelve  townships  in  our  district,  and  there  were  six  assessors  to 
aerve  them.  We  were  all  six  sworn  at  a  meeting  held  at  my  house,  by 
the  commissioner,  Seth  Chapman :  Squire  Foulke  got  his  warrant 
afterwards;  he  was  appointed,  I  think,  in  addition  to  Samuel  Clark. 
Wemet  the  commissioner  on  the  sixteenth  of  February,  when  it  appeared 
all  the  other  townships  were  nearly  done,  except  Lower  Milford ;  at  that 
meeting  all  attended  but  Clark.  The  principal  assessor,  James  Chap- 
man, was  likewise  there.  We  were  informed  that  Lower  Milford  was 
not  done,  for  Clark  was  afraid  to  go  about.  The  commissioner  told  the 
principal  assessor  that  he  must  inform  the  other  assessors,  that  if  any- 
thing could  be  done  in  it,  we  must  try  to  do  it.  Wc  all  agreed  that  wo 
would.  Mr.  Foulke  was  appointed  before  this  meeting,  and  was  present 
at  it.  Not  long  after  this,  we  got  orders  from  the  principal  assessors 
to  meet  him  at  Quaker  town  on  the  fourth  of  March,  and  to  go  the  next 
day  to  get  the  rates  at  Milford.  Only  three  of  us  attended.  We  agreed 
to  meet  at  the  principal  assessor's  house  the  next  morning,  which  we 
did,  and  thence  we  went  to  Clark's  to  have  him  to  go  with  us:  as  he  was 
Hot  at  home,  however,  we  proceeded  on,  taking  the  rates,  Mr.  Childs, 
ilr.  Foulke  and  myself.  We  had  taken  between  fifty  and  sixty  assess- 
ments when  we  came  to  the  house  of  Jacob  Fries.  All  were  at  home 
irhen  we  took  the  rates,  I  think,  except  one,  and  there  we  left  a  notice. 
1VLen  we  came  to  Jacob  Fries'  we  met  the  principal  assessor.  After 
dinner,  while  we  were  sitting  at  the  fire,  John  Fries  came  into  the  room: 
We  had  a  room  by  ourselves.  lie  said  he  heard  we  were  come  to  take 
the  rates  of  the  township ;  we  told  him  yes.  lie  said  he  would  warn  us 
not  to  proceed,  else  we  should  be  hurt.  He  said  he  was  sorry  for  Squire 
Foulke,  and  I  believe  Mr.  Chapman  he  mentioned,  for  he  always  re- 
spected them  very  much.  lie  said  he  was  opposed  to  the  law,  and  ho 
would  not  submit  to  it.  He  then  left  the  room.  He  seemed  to  be  a 
little  in  a  passion.  We  got  on  our  horses,  and  proceeded  at  taking  the 
rates:  I  and  Foulke  went  together,  and  Childs  by  himself  to  some  who, 
we  thought,  were  quiet  people.  We  proceeded  on  till  about  sunset,  when 
we  were  going  to  the  house  of  one  Singmaster,  and  as  we  turned  down 
a  lane,  out  from  the  road,  we  heard  somebody  halloo  to  us:  we  stopped, 
and  saw  it  was  John  Fries  and  five  men  more.  We  stopped,  and  they 
came  walking  toward  us.  John  Fries  was  in  the  front.  Fries  said  that 
he  had  warned  us  not  to  proceed,  and  we  would  not  hear,  and  now  they 
were  come  to  take  us  prisoners.  I  believe  I  asked  by  what  authority: 
with  that  he  made  a  grapple  at  the  bridle  of  my  horse ;  I  wheeled  my 
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creature  round,  and  ho  just  catched  hold  of  my  great  coat,  but  he  coi 
not  hold.     I  rode  off  then:  after  I  had  got  about  two  rods,  I  tamed  iii^ 
creature  round  again;  and  he  was  a  little  way  from  the  rest.     I  tolif 
him  I  was  surprised  at  his  conduct,  that  he  had  behaved  so.     He  began 
to  damn  and  curse,  and  walked  back  towards  the  other  men:  he  meo- 
ttoned  that  if  he  had  a  horse,  he  would  soon  catch  me.     Ue  was  abrat 
two  or  three  miles  from  his  o^ni  house  then. 

I  rode  up  nearer  to  those  other  men :  they  had  stopped  Squire 
Foulke:  as  Fries  returned  back  to  his  men,  he  said,  "Men,  let  Foulke 
go,  as  we  cannot  get  Rodrick ;  to-morrow  morning  we  will  have  him.  I 
will  have  seven  hun^ired  men  together  to-morrow,  and  I  will  come  to 
your  house,  and  will  let  you  know  that  we  are  opposed  to  the  law."  Ve 
then  went  and  took  the  assessment  of  Singmaster's  house.  We  had 
agreed,  before  we  left  Jacob  Fries*,  that  we  would  meet  the  principal 
assessor  the  next  morning,  to  see  what  course  we  should  take. 

Singmaster  was  at  home,  when  we  met:  we  said  that  it  was  notvorth 
while  to  attempt  anything  more ;  we  could  not  proceed.     James  Chap- 
man then  wrote  a  letter  to  the  commissioner  to  state  matters.    Wc 
agreed  to  quit  taking  the  rate  at  Lower  Milford  at  that  time,  as  we 
thought  we  should  not  be  able  to  do  anything.     When  we  were  going 
home  through  Quaker  town  (on  the  sixth  of  March)  Cephas  Childs  rode 
before  us.     I  and  Squire  Foulke  rode  together.     When  we  came  to 
Quaker  town,  Childs  turned  into  Squire  GriflSth's:  we  found  a  great 
many  people  armed  with  guns,  and  with  uniforms;  so  I  said  to  Foulke, 
"  Here  is  Fries  and  his  company."    I  said,  we  won't  stop  if  we  can  help 
it:  I  rode  through  them,  but  when  I  had  got  half  through  them,  they 
hallooed  to  me  to  stop ;  a  great  many  hallooed,  and  came  mnning  on 
both  sides  the  road,  some  with  their  clubs  and  muskets  to  strike  me. 
They  did  not  strike  me.     I  rode  quickly  through  them.     I  saw  them 
running  to  come  to  strike.     I  had  passed  Roberts'  tavern,  and  when  I 
came  to  Zeller's  tavern,  there  was  John  Fries  at  the  porch ;  he  hallooed 
to  me  to  stop,  for  I  was  going  to  pass  by,  and  not  to  stop  and  give  my- 
self up:  there  was  another  man'with  me.     They  followed  me  to  stop 
nic:  I  stopped,  and  wheeled  my  creature  round,  and  asked  Fries  vliai 
he  wanted.     They  damned  me,  and  told  me  I  should  deliver  myself  np* 
I  told  him  as  long  as  he  used  such  language,  I  would  not.     There  ^^ 
order  then  given  to  fire  at  me.     I  cannot  tell  who  gave  the  order,  birt 
there  were  two  men  standing  close  together  at  Zeller's  door;  they  pointed 
their  guns:  as  I  saw  that,  I  rode  off.     I  did  not  hear  whether  it  va» 
Fries  or  not  who  ordered  them  to  fire.     They  hallooed  to  stop  me:  they 
hallooed  out  to  get  horses  to  pursue  me,  but  they  did  not  pursue  me. 
I  cannot  say  that  Fries  had  anything  in  his  hand  at  that  time,  but  th« 
others  had  clubs.     Fries  was  from  me  at  that  time  perhaps  five  or  ax 
rods.     There  was  an  old  man  standing  with  him. 

Cephas  Child. — I  was  one  of  the  assessors  under  the  act  for  the 
valuation  of  houses  in  Bucks  County. 

[Witness  showed  his  warrant,  and  proved  his  qualification,  dated  2fo- 
vember  5,  1798.] 

At  the  meeting  at  Rodrick 's,  when  we  were  qualified,  we  had  our 
instructions  given  us  by  the  commissioner ;  he  informed  us  that  there 
were  six  assessors  to  twelve  townships,  which  we  were  all  equally  coc- 
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ng,  and  it  vould  be  proper  for  ii8  to  point  out  which 

lipa  ire  would  Bercrally  take.  I  think  thia  meeting  was  about 
tter  end  of  December.  Clark  and  myself  fixed  upon  a  day  when 
Id  come  and  assist  him  for  two  days,  and  another  time  was  ap- 
i  for  him  to  assiBt  me.  I  had  made  Bomc  beginning  in  my  own 
t  before  that  day  came.  Before  we  separated,  the  assessor  pitched 
m  early  day  to  make  our  rcturas  of  what  we  hod  done,  in  order 
.mine  whether  we  had  proceeded  right  or  not.  I  went  up  to 
B,  agreeably  to  appointment,  and  found  he  was  not  able  to  go  on: 
ifore  attended  to  my  own  district. 

met  to  make  our  returns  at  Rodrick's:  Everhard  Foulke,  I  think, 
ith  us;  I  know  nothing  of  his  appointment.  This  was  on  the  5th 
the  Bucks  court  (tith  of  February).  Not  having  gone  through 
uiness,  we  were  to  meet  on  the  loth  again.  Foulke,  I  under- 
st  the  former  meeting,  had  been  appointed.  When  we  met, 
3  told  James  Chapman  that  he  dared  not  go  into  the  township, 
nnderstood  that  some  threats  were  thrown  out  against  him,  and 
ther  wished  that  the  people  would  appoint  some  other  person, 
sires,  to  do  it.  The  commissioner  did  not  seem  to  agree  with  it; 
,  he  consented  so  far  as  to  intimate  to  James  Chapman,  that  if 
hould  make  such  an  offer,  and  appoint  one,  lio  would  recommend 
if  not,  he  said  wc  must  go  and  assist  in  that  township.  There 
iome  proposals  made  who  of  us  should  go,  cicuses  were  made,  and 
he  commissioner  informed  us  that  wc  were  all  enjoined  as  much 
MB  that  township  as  our  own.  Upon  which  he  told  the  principal 
ir  that  if  it  did  not  go  on,  be  was  to  write  to  us,  and  wc  were  to 
I  to  the  call.  I  received  a  letter  about  the  first  of  March,  or  the  last 
inury,  from  the  principal  assessor,  that  he  had  been  to  Milford,  and 
not  seem  likely  the  asaeaamcntj  could  go  on,  and  I  was  ordered 
«t  the  rest  in  Quakertown  on  tlic  4th  of  March.  Accordingly, 
B,  the  principal  assessor,  and  mysolf,  met  there.  Wc  had  word 
two  others  that  they  were  not  able  to  eomo.  We  concluded  to 
pon  Clark  to  go  with  us,  and  divide  the  township  so  as  to  com- 
it  in  a  short  time.  The  next  morning  we  met  to  begin  the  busi- 
we  went  to  Clark's,  but  he  was  not  at  homo.  It  was  agreed,  then, 
re  should  go  on  with  the  rates,  and  James  Chapman  was  to  go 
xtb  Fries'  to  wait  for  Clark.  The  first  house  we  went  into  was 
1  Wiedner's;  I  went  in  first,  and  told  him  I  was  come  to  take 
the  rates,  under  the  revenue  act  of  the  United  States :  he  ap- 
I  to  be  very  angry;  I  reasoned  with  him,  telling  him,  if  he  wished 
d  the  law,  he  might;  I  told  him  the  consequences  of  opposition, 
)  night  have  ten  days  to  consider  of  it,  and  give  in  liis  account  if 
}Be  to  take  that  time.  He,  seeing  me  thus,  said,  "take  it  now,  since 
It  be  done."  He  gave  me  hia  account  accordingly,  and  appeared 
ited.  He  said  further,  "wc  have  concluded  not  to  take  it,  as  wo 
t  tiie  act  will  be  repealed."  He  me;int  they  had  concluded  not  to 
it  till  they  knew  what  Congress  would  do  with  the  law.  I  made 
to  him  that  I  believed  that  was  already  done,  for  I  had  seen  a 
:  of  a  committee  of  Congress,  that  it  was  inexpedient  to  repeal  it, 
;  was  not  done.  He  made  some  remarks,  but  I  told  him  it  was 
irrong.     I  cannot  tell  what  he  said  in  particular.     One  thing  I 
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think  was,  that  the  assessors  were  to  have  very  extravagant  wages.  "  7/ 
does  not  matter,"  he  said;  "you  may  as  well  give  in  my  return."   / 
did  not  get  on  my  horse  till  I  got  up  to  Mitchel's,  where  the  other  two 
assessors  were.     Widener  went  out  a  little  before  mo,  and  he  was  there 
when  I  came,  walking  about,  seemingly  very  angry.     I  again  reasoned 
with  him.     Another  objection  he  made  was,  that  the  houses  of  high 
value  were  to  pay  nothing,  while  smaller  ones,  and  of  small  value,  were  to 
pay  high.     I  forgot  to  say  that,  after  the  rates  of  Widener's  land  were 
taken,  he  returned,  and  said  he  had  forgot,  there  was  another  piece  of 
land :  he  then  sat  down  with  a  heavy  sigh,  and  said,  "  They  wiD  play 
the  devil  with  me ;  what  shall  we  do?''     I  asked  him  what  he  meant;  he 
made  no  answer.     I  told  him  I  hoped  every  one  would  be  as  well  con- 
vinced as  he  was.   I  took  several  houses  in  my  way,  and  went  to  Jacob 
Fries.     As  I  was  going  in  at  the  door,  I  met  John  Fries,  who  shook 
hands  with  me,  told  me  he  was  glad  to  see  me,  and  asked  me  to  take  a 
drink.     He  came  in  again  after  we  had  done  dinner,  and  said,  '*!  for- 
bid you  going  to  any  other  houses  in  the  township."     He  then  men- 
tioned that  Foulke  and  Chapman,  or  Rodrick,  were   men  he  much 
esteemed.     He  said  if  we  did  go  to  any  other  houses,  we  should  be, 
or  would  be,  hurt.     We  then  proceeded  to  assess.   Where  English  peo- 
ple lived,  there  appeared  no  objection,  except  at  one  place.    The  people 
there  said,  that  if  they  did  give  in  the  account,  there  were  some  ordinary 
people  in  the  neighbourhood,  and  they  would  be  set  on  by  them  to  do 
them  an  injury.     That  afternoon  I  went  to  David  Roberts' ;  his  wife 
seemed  very  anxious,  and  wished  her  husband  had  been  there,  for  she 
said  I  should  not  go  home  alive.     I  went  afterwards  when  he  was  at 
home,  and  he  said  he  had  no  objection,  only  for  his  neighbours.    After 
some  conversation,  he  said  the  people  there  had  agreed  not  to  let  the 
rates  be  taken  vet:  he  said  thov  had  already  chosen  an  assessor  in  their 
own  township:  I  told  him  I  wondered  thcv  did  not  let  hira  <ro  on:  he 
signified  that  he  was  a  person  of  an  obnoxious  character,  and  therefore 
they  did  not  wish  to  accept  of  him.     In  our  return  home,  I  calKd  at 
Squire  Griffith's:  as  I  got  off  my  horse,  his  wife  told  me  that  tbcyvcre 
come  there  to  take  us,  and  that  there  were  fortvor  fiftv  men  there,  and 
she  did  not  know  what  they  were  about.     A  little  girl  just  after  came 
in  and  said  that  they  had  hold  of  Sriuire  Foulke's  horse  by  the  bridle, 
/jToing  to  take  him:  I  went  to  the  window,  and  saw  them  all  around  bio- 
I  did  purpose  to  go  out ;  but  at  their  persua>sion  I  staid.    The  little  pi"! 
came  in  again,  and  said   they  had  taken  Mr.  Foulke  into  Enocb  Ro- 
berts' tavern.     After  a  short  time  Fries  came  over  into  the  house  when? 
I  was  sitting:  he  took  me  by  the  hand,  and  I  rose  up;  he  said,  ''Mr. 
Cliilds,  vou  must  ;ro  with  me  to  mv  men:"  as  we  walked  aloiiir,  hesaid, 
''  1  toM  you  yesterday  that  you  should  not  go  to  another  hous^e,  and  if 
you  did  you  would  be  hurt,  and  we  are  now  come  to  take  you  pris^'ner, 
if  we  find  that  you  will  go  on  with  the  assessments."     My  answer  was. 
we  are  obli^rcd  to  fulfil  our  office,  and  we  cannot  do  otherwise,  unle>5 we 
are  prevented.     I  was  endeavouring  to  inform  him  of  the  manner  in 
which  I  had  obtained  the  warrant,  in  hopes  that  I  should  prevail  upon 
him  to  go  on  with  the  business,  as  Koberts  had  proposed,  but  he  wonld 
not  hear  me.     When  we  went  into  the  house,  he  addressed  himself  w 
his  men  and  me:  "  Here  are  my  men — here  is  one  of  tbem." 
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He  appeared  to  be  angry,  but  he  did  not  appear  to  show  any  revenge 
to  me,  or  to  talk  angrily.     I  do  not  recollect  that  I  knew  any  one  in  the 
loose,  except  the  tavern-keeper.    Some  of  them  soon  began  to  use  rough 
ItDguage.     A  person  then  came  behind  me,  and  caught  me  by  the  collar 
orer  the  shoulder,  and  said,  '*Damn  you,  Kodrick,  we  have  got  you  now ; 
iamn  you,  you  shall  go  to  the  liberty  pole  and  dance  round  it;"  the  house 
fas  then  crowded  as  full  as  it  could  crowd,  and  they  pushed  me  up  so 
Jose,  that  I  could  not  turn  round  sometimes  for  a  considerable  time : 
he  person  who  caught  me,  seemed  to  wish  to  keep  behind  me,  but  he 
till  kept  hold  of  me :  during  this  time,  I  had  several  thumps,  which 
leemed  more,  with  the  knee  than  the  fist.     After  some  time,  he  got 
0  see  my  face :  he  damned  me  that  I  was  not  Kodrick,  but  that  I  was 
he  other  damned  son  of  a  bitch  that  he  saw  sitting  at  llock  hill ;  he  had 
aistaken  me.     A  short  time  after  this,  a  person  came  up  to  me  and  said, 
*Keep  a  good  heart,  and  you  will  not  be  hurt."     I  turned,  or  eudea- 
•ored  to  turn  to  them  an<l  said,  "  I  am  not  Kodrick,  nor  did  I  ever 
issess  in  Kock  hill:"  he  said,  "You  are  a  damned  liar."     With  that 
here  were  still  more  of  them  came  up,  -and  pressed  about  me  more,  and 
Dore  took  hold  of  me.    There  was  a  good  deal  of  talk,  some  in  German, 
ind  some  in  English.     I  then  told  them  that  my  name  was  Cephas 
3hilds;  that  I  was  not  a  man  known  in  the  country;  but  I  had  no  doubt 
sany  of  them,  though  they  did  not  know  my  face,  knew  my  name :  and 
:hat  ther^  were  some  there  who  knew  me  as  Coroner  of  the  county. 
&.  man  then  said,  "If  he  is  Childs,  he  is  no  better  than  the  other." 
Se  asked  me  where  I  assessed:  I  told  him:  a  number  of  them  asked 
iiow  they  liked  it  where  I  had  been.    I  told  them  some  of  them  had  ap- 
peared dissatisfied  in  the  first  instalice,  but  now,  as  I  believed,  every  man 
ilmost  in  the  townships  where  I  assessed  was  satisfied;  they  again  said 
[  was  a  damned  liar,  for  the  people  had  told  them  that  they  would  join 
Jiem  in  the  suppression  of  it,  and  my  own  neighbours  would  fight  against 
ne.   I  told  them  I  thought  I  knew  better  than  they;  that  if  I  was  well 
nformed,  they  would  not  do  so.    Then  they  began  again  at  me.     Then 
hey  asked  me  if  I  had  taken  the  oath  of  allegiance  to  the  United  States 
if  America:  I  told  them  I  had:  they  asked  me  when:  I  told  them  I 
ould  not  recollect  the  time,  but  I  knew  it  was  as  soon  as  the  law  re(iuired 
t  of  me:  they  asked  me  if  I  was  a  friend  to  the  government  of  the 
Tnited  States;  I  told  them  I  was:  they  then  began  to  damn  the  govern- 
lent,  and  the  governor,  and  shoved  me  about,  many  of  them  taking 
ieir  Maker's  name  in  vain :  there  then  was  a  person  who  spoke  very 
ood  English:  they  damned  the  house-tax  and  the  stamp  act,  and  called 
le  a  stampler  repeatedly:  they  damned  the  alien  law  and  sedition  law, 
nd  finally  all  the  laws:  the  government  and  all  the  laws  the  present 
fongress  had  made.     They  damned  the  Constitution  also.     They  did 
ot  mention  what  constitution,  whether  of  this  state  or  of  the  United 
tates.     They  damned  the  Congress,  and  damned  the  President  and  all 
lie  friends  to  government,  because  they  were  all  Tories,  for  that  none 
•ere  friends  to  the  present  government  except  Tories.    They  asked  me 
'  I  had  been  out  in  the  last  war:  first  I  told  them  the  law  did  not  re- 
uire  me  to  go,  and  then  I  said  I  was  under  the  tuition  of  my  parents: 
ley  said  they  had  fought  for  liberty,  and  would  fight  for  it  again. 
'hey  said  they  would  not  have  the  government,  nor  the  President,  and 
31 
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they  would  not  live  under  such  a  damned  government :  "we  will  hare 
Washington;*'  others  said,  "No,  we  will  have  Jefferson^  he  is  a  better 
man  than  Adams:  huzzah  for  Jefferson." 

They  then  insisted  on  my  taking  an  oath  of  allegiance  to  then,  al- 
leging that,  if  I  did  so,  I  should  not  be  hurt.  They  insisted  on  it  several 
times,  till  at  length  I  had  no  way  to  waive  it,  and  then  I  asked  them 
what  their  government  was.  One  answered  Washington :  I  said  I  bid 
taken  an  oath  of  allegiance  to  Washington's  government  already.  They 
then  said  Jefferson ;  "  we  will  have  none  of  the  damned  stamplen,  nor 
the  house  tax."  So  they  went  on.  They  said  they  embodied  themsehes 
to  oppose  the  government ;  they  meant  to  do  it,  and  that  was  their  design 
in  coming  there. 

I  do  not  know  who  said  it,  but  the  words  were  these :  "  We  are  de- 
termined to  oppose  the  laws,  and  we  have  met  to  do  it ;  the  govemment 
is  laying  one  thing  after  another,  and  if  we  do  not  oppose  it,  they  wiD 
bring  us  into  bondage  and  slavery,  or  make  slaves  of  us:  we  will  hrrt 
liberty."  And  then  they  mentioned  the  number  of  men  that  had  joined 
them,  or  sent  them  word  that  they  would  join  them.  They  mentioned, 
some  a  hundred,  some  more,  some  less,  than  they  had  there,  would  do 
it ;  besides  they  said  all  Northampton  County  to  a  man  would  join  them* 
except  some  Tories  as  they  called  them.  Between  Quaker  town  and 
Delaware  river,  I  recollect  they  said  they  could  raise  ten  thousand 
men,  if  they  should  be  wanted,  to  oppose  the  sedition  and  alien  lavs.  I 
cannot  be  certain,  but  I  think  he.  said  (as  he  spoke  in  German)  and  fifty 
other  damned  laws.  However,  I  am  not  certain  as  to  the  number.  They 
likewise  said  that  General  Washington  had  sent  them  account  that  he 
had  twenty  thousand  men  all  ready  to  assist  them  in  this  undertaking 
to  oppose  the  laws.  I  begged  them  not  to  believe  it,  for  it  could  not 
1)0,  and  somebody  was  endeavouring  greatly  to  impose  upon  tluiu:  I 
thought  I  knew  the  situation  of  things  better,  and  as  for  General  Wash- 
ington, I  was  sure  he  never  would  undertake  such  conduct  as  that.  A 
great  many  of  them  spoke  in  German,  but  one  or  two  of  tliom  spoke 
very  good  English,  but  they  were  altogether  Germans.  This  pssed 
while  I  was  in  custody. 

Cross-exajnined. — Fries  took  me  in  there,  and  leaving  me  in  cust^Jj'. 
went  away.     They  said  General  Washington  had  certainly  ^^rrote  to 
them  so  and  so.     One  of  them  said  he  would  be  damned  if  it  was  not 
so,  for  he  had  seen  the  letter  from  Washington:  or  somethinir  to  that 
effect.     During  this  time,  they  were  constantly  pushing  me;  one  w*^^^ 
come  to  my  back  and  get  his  knee  up:  they  would  endeavour  toptfih 
me  on  the  stove;  one  or  two  had  hold  of  my  hips,  and  endeavourcl  w 
throw  me  down;  others  seemed  ready  to  lick  me,  and  particularly  after 
this  conversation  about  Washington.     About  that  time  Captain  Fries 
came  toward  me, and  seemed  very  much  surprised:  he  said,  *'  Mr.  Child** 
I  understand  some  of  my  men  have  abused  and  insulted  you."  lie  really 
did  appear  to  be  very  serious;  he  said  he  would  not  allow  me  to  he 
abuse<l;  he  appeared  to  be  really  distressed  for  the  usage  I  had  t^ 
ccived,  and  if  I  would  tell  him  who  it  was,  he  said  he  would  make  him 
behave  himself,     lie  then  told  me  to  come  into  the  room.      Ho  said  he 
respected  me,  and  did  not  wish  me  to  be  abused.     I  told  him  I  th"iii'bt 
it  hard  that  he  should  leave  me  amongst  a  parcel  of  iuto^icated  j-wi^dc. 
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I  do  not  particularly  recollect  what  I  said,  but  he  told  me  h%  hoped  I 
voald  not  impute  that  conduct  to  him :  I  told  him  I  was  not  much  in- 
jired,  and,  therefore,  hoped  he  would  not  think  about  it.  He  said  his 
men  were  civil  men,  and  seemed  to  wonder  such  a  thing  had  happened. 
I  think  he  then  gave  me  something  to  drink.  Ue  took  me  into  a  room, 
the  farthest  aide  of  which  seemed  to  be  empty.  When  I  got  in  there, 
he  demanded  my  papers  while  I  had  been  an  assessor.  While  he  was 
vith  me,  no  person  insulted  me;  indeed,  some  of  them,  when  he  came 
Forward  into  the  room  where  I  was,  pushed  off  out  of  the  way.  I  then 
told  him  all  that  I  had  done,  and  reasoned  with  him,  but  notwithstand- 
Jig  that,  he  insisted  on  my  papers;  I  then  told  him  I  had  no  papers 
ibont  me  relative  to  the  assessment.  I  do  not  recollect  anybody  par- 
icolarly,  but  there  were  a  great  many  crowded  into  the  room  after  me. 
Se  insisted  that  I  had  the  papers;  I  told  him  I  had  not  got  the  papers; 
\ie  said  I  had,  and  he  would  have  them.  I  told  him  I  had  no  papers 
ibout  me,  but  what  related  to  my  office  of  coroner.  I  was  going  to 
Miver  up  to  him  my  county  tax  papers;  but  be  said  I  had  other  pa- 
pers;,! said  I  had  not.  He  then  looked  on  those  I  had  given  him,  and 
saw  Hilltown  at  t)ie  top;  then  he  said,  '^Hoho!  my  boys,  we  have  got 
f hat  we  wanted;*'  and  then  turned  about,  and  went  away.  He  left  the 
pocket-book,  taking  the  papers  with  him.  There  was  a  considerable 
huiza  made,  and  they  mpst  of  them  followed  him  out  of  the  room. 
They  were  ^ne  but  a  few  minutes,  till  they  rushed  in  again  as  hard  as 
they  could  rush,  without  Fries,  and  some  got  hold  of  mc.  They  brought 
Daniel  Weidner  along  with  them:  some  had  pistols,  guns,  clubs,  &c., 
•ad  some  swords.  They  seemed  very  angry,  and  were  pushing  upon 
me,  while  some  endeavoured  to  put  them  off.  Weidner  came  up  to  me^ 
and  insisted  on  the  return  of  the  rate  I  took  of  him  yesterday;  he  said 
he  would  have  it.  I  desired  him  just  to  acknowledge  to  the  truth — Did 
not  he  give  it  me  freely  yesterday?  This  while  a  person  had  hold  of  me. 
Someof  them  thenstepped  up,  and  said  itwas  fair.  I  then  asked  him,  Did 
I  not  say  I  would  not  take  the  measure  of  your  house  by  force,  but  you 
gave  me  the  rates  with  a  free  will?  Yes,  he  said,  *^but  I  was  not  forced, 
Mid,  therefore,  I  want  it  again."  Some  of  them  then  went  out,  and 
directly  others  came  in  and  shook  me  very  hard:  one  came  in  and 
threatened  me,  and  said  I  should  be  shot;  some  brouglit  in  their  guns 
ind  showed  them  to  me,  and  told  me  if  I  should  bo  seen  in  Milford 
township  on  the  business,  I  should  be  shot.  Weidner  went  off.  This 
person  with  the  sword  threatened  a  good  deal.  He  was  called  Marks, 
Jie  elder.  I  believe  him  to  be  the  same  man  I  have  seen  here.  While 
[  was  in  this  conversation,  William  Thomas  came  forward,  and  said  he 
mew  me^  and  that  they  should  not  abuse  me.  That  gave  me  an  op- 
portunity of  talking  farther,  and  then  I  reasoned  with  them  of  the  bad 
:endency  of  such  conduct,  and  told  them  that  I  really  thought  if  I  had 
Jxe  law  with  me,  I  should  persuade  them  to  allow  of  it.  One  of  them 
fho  had  abused  me  before,  came  to  me  and  acknowledged  he  had  abused 
ne,  and  was  sorry  for  it,  and  wished  me  to  forgive  him.  I  think  his 
lame  was  Smith,  but  I  am  not  sui*e.  After  passing  some  time  in  con- 
versation. Fries  came  back  again  with  the  transcript,  and  delivered  it 
0  me,  and  told  me  as  near  as  I  can  recollect  in  these  words:  I  must  go 
lome^  and  must  never  come  back  again  to  assess,  or  I  should  be  shot; 
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and  insiited  on  my  promising  I  Toutd  not  dc 
from  the  paina  I  had  taken,  I  had  left  the  tov 
returning  to  it,  unless  compelled  by  authority 
treatment,  if  they  ever  catcheil  me  goinp  bac 
I  would  give  them  leave  to  shoot  me.  He  tl 
you  may  inform  the  government  what  has  I 
please;  we  cnn  raise  one  thousand  men  in  one 
mit  to  it.  They  said  there  were  a  number  of  li 
and  ono  of  those  laws  was  now  putting  in  exec 
to  think  if  that  was  stopped,  the  others  wov 
understood  it.  The  words  were  that  they  we 
the  laws,  and  not  let  them  be  put  into  execut 
laws  coming  on,  it  was  time  to  stop  them,  ar 
oppose  them,  they  expected  the  others  would  i 
Pries  was  not  present  when  these  words  were 
JODUE  Peters  (one  of  the  Bench)  awom.* 
<^ueg.  Will  your  honour  please  to  give  th( 
circumstances  of  your  issuing  warrants  in  Not 
circumstances  within  your  knowledge  previoi 
John  Fries  on  the  Cth  of  April? 

Ans.  The  first  time  I  heard  officially  of  this  1 
of  Bucks,  Northampton  and  Montgomery, -wai 
I  cannot  precisely  recollect  what  time;  I  hai 
piece  of  news,  hut  this  was  the  first  time  I  1 
by  depositions  being  sent  to  me  by  the  attorne; 
greaves)  relative  to  a  number  of  persons.  Afti 
witnesses  relative  to  it,  and  upon  the  whole 
warrants  against  the  parties  charged.  Bein 
District  Court,  the  attorney  of  the  district 
warrants  for  my  signature  and  approbation. 
way  of  ease  to  the  ])eople,  that  these  warrani 
u  form  of  order  for  the  defendants  to  appear  1j 
peace,  or  judge  of  the  county,  in  order  to  give 
at  the  Circuit  Court  of  the  United  States.  J 
that  those  insurgents,  as  it  turned  out  aftcr\ 
head.  But  I  doubted  myself  of  the  proprie 
stance  of  the  warrants,  because  I  thought  tl 
before  whom  hail  was  taken,  ought  to  be  acquai 
and  ought  to  have  the  ])roof  of  the  fact  before 
of  the  warrant  was  found.  I  had  some  doi 
legidly  right  for  persons  taken  by  my  warrants 
magistrate.  For  though  a  justice  of  the  peace 
by  the  laws  of  the  United  States  to  take  cognii 
of  crimes  against  IJie  United  States,  and  bind 
proper  court,  yet  I  did  not  think  that,  as  sucl 
original  cognizance  of  the  matter,  there  woul 
ordering  him  to  take  secondary  notice  of  it. 
on  this  point,  I  received  information  of  the 
time,  this  opposition  to  the  law  had  arrived. 


siions,  OS  well  u  llie  iu 


a  Judge  PcicH 
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ind  this  thonght  was  afterwards  clearly  confirmed  to  me,  whWhcr  the 
magistrates  of  those  counties,  and  particularly  Northampton,  would 
ehoose  to  take  cognizance  of  such  oifences,  or  would  choose  to  do  any 
business  concerning  them.  There  were  two  of  the  magistrates,  one  of 
them  a  justice  of  the  peace,  the  other  a  state  judge,  who  had  done 
themselves  much  honour  in  persevering  so  far  as  they  did,  in  endeavour- 
ing to  bring  those  criminals  to  justice.  But  finally  it  turned  out  that 
:hcy  were  obliged  to  abandon  even  every  endeavour  towards  executing 
ins  business.  So  that  the  law  and  the  public  authority  so  far  failed 
18  it  respected  that  county,  that  the  judicial  authority  of  the  United 
States  became  -entirely  prostrate.  I  found  that  some  of  the  very  per- 
sons who  were  charged  before  mo  were  magistrates,  and  I  wish  I  could 
»y  that  they  were  the  only  magistrates  who  were  engaged  in  this 
business.  These  were  the  reasons  that  induced  me  to  alter  the  form  of 
my  warrants.  I  found  that  too  many  magistrates  were  concerned  in 
Battering  the  prejudices  of  the  people,  and  engaging  in  seditious  prac- 
dces,  and  encouraging  the  people  in  their  mistakes,  for  me  to  trust  them; 
md  I  finally  found  that  there  were  but  two  magistrates  that  could  be  de- 
pended upon,  and  they  told  me  that  they  were  insulted  in  the  performance 
of  their  duty  to  the  United  States:  of  this  I  had  good  evidence.  And 
farther:  it  arrived  to  such  a  pitch  that  I  could  not  get  one  of  these 
gentlemen  even  to  issue  a  subpoena  to  examine  witnesses,  and  sa\x  them 
the  great  trouble  and  expense  of  coming  before  me.  This  was  the 
opinion  of  those  two  gentlemen ;  one  of  them  wrote  me,  and  the  other 
informed  me,  that  they  were  afraid  to  perform  such  an  act.  They  could 
nM  only  not  get  persons  to  servo  the  process,  but  they  could  not  get  the 
witnesses  to  appear  before  them.  This  I  do  not  bring  as  a  charge 
against  any  particular  person,  but  as  a  reason  why  the  warrants  were 
thus  issued.  Another  reason  was  that  those  people  had  taken  up  the 
fallacious  notion  that  they  would  not  appear  before  me,  and  therefore 
I  thought  it  best,  though  this  should  not  have  been  my  leading  motive, 
to  convince  them  that  every  person  in  this  district  ought  to  obey  a 
warrant  issued  by  me,  and  appear  at  such  time  and  place  as  I  directed; 
the  whole  district  being  to  be  considered  the  same  as  a  county  in  respect 
to  a  state. 

The  witness  then  produced  the  warrants,  dated  February  20,  1799. 
One  of  which  was  read. 

The  marshal  wrote  to  me  official  statements  at  sundry  times,  of  the 
difficulties  he  met  with,  and  at  one  time  informed  me  that  the  prisoners 
had  been  rescued,  by  force  of  arms,  from  his  possession.  The  account 
he  gave  me  it  is  unnecessary  to  state,  being  much  similar  to  what  has 
been  given  in  evidence:  He  took  some  engagement  from  those  prisoners, 
particularly  those  of  Lehigh  township,  that  they  would  appear  before 
me,  which,  the  prisoners  themselves  told  mo,  was  cheerfully  given.  I 
nnderstood  from  them,  and  other  channels,  that  they  several  times 
attempted  to  come  down  before  me  and  deliver  themselves  up;  but  they 
were  prevented  by  persons  who  interrupted  them,  and  would  not  let 
them  come. 

Qu^8.  Was  John  Fries  brought  before  you  after  you  got  up  there? 

Atis.  Yes:  I  had  previously  issued  my  warrant  against  him. 
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Ques.    Was  this   the   examination   he   signed   in   yonr  presence? 
The  witness  was  then  shown  Fries*  confession,  which  was  as  follows; 

The  examination  of  John  Fries — 6th  April,  1799. 

The  examinant  confesses  that  ho  was  on  the  party  which  resened  the 
prisoners  from  the  marshal  at  Bethlehem:  that  he  was  also  one  of  s 
party  that  took  from  the  assessors  at  Quaker  town,  their  papers,  and 
forewarned  them  against  the  execution  of  their  duty  in  making  the  as- 
sessments.   The  papers  were  delivered  with  the  consent  of  the  assessors, 
but  without  force;  perhaps  imder  the  awe  and  terror  of  the  nambers 
who  demanded  them,  and  were  by  this  examined  and  delirwed  to  the 
assessors.    He  confesses  that,  at  the  house  of  Jacob  Fries,  a  paper  wts 
written  on  the  evening  preceding  the  rescue  of  the  prisoners  at  Bethle- 
hem, containing  an  association  or  agreement  of  the  subscribers  to  march 
for  the  purpose  of  making  that  rescue;. but  he  is  not  certain  whether  he 
wrote  that  paper:  He  knows  he  did  not  Mgn  it,  but  it  was  subscribed 
by  many  persons,  and  delivered  to  the  examinant: — He  does  not  know 
where  that  paper  is — The  examinant  confesses  also,  that  some  weeks 
ago,  he  wrote  (before  the  assessors  came  into  that  township)  an  agree- 
ment which  he,  with  others  signed,  purporting  that,  if  an  assessment 
must  be  made,  they  would  not  agree  to  have  it  done  by  a  person  who 
did  not  reside  in  the  township,  but  that  they  would  choose  their  own 
assessor  within  their  township — A  meeting  has  been  held  in  the  town- 
ship since  the  affair  at  Bethlehem,  for  the  purpose  of  making  such  t 
choice :  the  examinant  went  to  the  place  of  election,  but  left  it  before 
the  election  opened. — The  examinant  further  acknowledges  that  his 
motive  in  going  to  Bethlehem  to  rescue  the  prisoners  was  not  from 
personal  attachment,  of  regard  to  any  of  the  persons  who  had  been 
arrested,  but  proceeded  from  a  general  aversion  to  the  law,  and  an  iDtcii- 
tion  to  impede  and  prevent  its  execution.     He  thought  that  the  act* 
for  the  assessment  and  collection  of  a  direct  tax  did  not  impose  the 
quota  e<:[ually  upon  the  citizens^  and  therefore  were  wrong.     lie  cauuot 
say  who  originally  projected  the  rescue  of  the  prisoners,  or  aasemUeu 
the  people  for  the  purpase — The  township  seemed  to  be  all  of  one  wind* 
A  man  unknown  to  the  examinant  came  to  Quaker  town,  and  said  tlie 
people  should  meet  at  Conrad  Marks'  to  go  to  ^lillar's  town.     Tlie 
examinant  says  that,  on  the  march  of  the  people  to  Bethlehem,  he  vas 
asked  to  take  the  lead,  and  did  ride  on  before  the  pecvplo  until  tWy 
arrived  at  Bethlehem — The  examinant  had  no  arms,  and  took  no  com- 
mand, except  that  he  desired  the  pcoide  not  to  fire  until  he  should  give 
them  orders,  for  ho  was  afrai(I>  as  they  were  so  much  enraged,  that 
there  would  be  blood  shed. — lie  begged  them,  for  God's  sake»  not  to 
fire,  unless  they  had  orders  from  Iiim,  or  unless  he  should  be  shot  down, 
and  then  they  miglit  take  their  own  command. — That  he  returnc^l  the 
papers  of  the  assessors  which  had  been  delivered  into  his  hands^  Lack 
to  the  assessors,  privately,  at  which   the  i)eop]e  were  much  enragid» 
and  suspected  liim  (Fries)  of  having  turned  from  them,  and  threatened 
to  shoot  him,  between  the  house  of  Jacob  Fries  and  Quaker  town. 

JOHN  FRIES. 

Taken  Gth  April,  1799,  before  Ricuard  Peters^ 
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.  Witness. — It  is  mj  constant  practice  to  tell  a  prisoner  that  he  is  not 
)oimd  to  be  evidence  against  himself:  I  did  not  make  any  promise  or 
beats  to  extort  it  from  him,  but  he  chose  to  make  a  voluntary  confes- 
ioD,  which  if  they  do  not  choose  to  do,  I  commit  them  without  it.  I 
n  particularly  delicate  on  this  subject  of  confession,  and  I  do* not  like 
» encourage  it. 

JuDOE  Iredell. — The  gentlemen  of  the  jury  will  observe  that  the 
w  requires  a  judge  to  examine  a  prisoner,  and  it  is  left  quite  at  the 
>tioii  of  the  man  to  confess  or  not. 

The  counsel  for  the  prisoner  hoped,  as  it  was  a  case  of  treason,  upon 
bich  the  law  and  Constitution  were  extremely  cautious  how  evidence 
18  admitted,  the  jury  would  consider  that  proof  of  the  overt  act  must 
)  given  by  two  witnesses  independent  of  any  confession  the  prisoner 
ight  make. 

Witness.  The  prisoner  appeared  to  me  to  be  not  at  all  disinclined : 
18  manner  was  that  of  a  man  not  having  done  anything  wrong,  but 
erfectly  collected,  and  possessed  of  his  faculties.  It  was  read  to  him 
fterwards,  to  which  he  accorded,  and,  thinking  a  part  not  fully  enough 
Kplained,  added  the  latter  part.  I  have  now  brought  it  to  my  recol- 
^on  that  there  were  three  magistrates  in  that  county,  instead  of  two, 

0  whom  w^e  were  peculiarly  indebted  for  assistance. 
Question. — Were  any  others  applied  to  besides  those  three? 
Answer. — Some  were,  but  we  found  much  disinclination  to  do  the 

msiness,  and  therefore  thought  it  quite  unnecessary  to  apply  farther. 

Question  by  Dist.  Attorney  to  Judge  Peters. — Did  you  not  discover 
nanifest  signs  of  terror  coming  from  the  districts  where  the  army  had 
not  marched  ? 

Answer. — Yes,  in  many  instances — some  very  strong;  it  was  even 
ittempted  to  raise  troops  to  oppose  the  army,  if  they  went  up.  There 
wre  one  or  two  instances  of  testimony  given  to  me  that  troops  wore 
endeavoured  to  be  raised,  and  nothing,  I  believe,  but  the  rapidity  of 
ihe  progress  of  the  troops  prevented  its  execution.  I  did  believe  that 
mless  the  army  had  gone  through  the  whole  country,  there  would  have 
)eea  the  most  atrocious  instances  of  violence. 

Did  not  some  of  the  witnesses  give  their  testimony  under  great  re- 
actance, owing  to  fear  ? 

Yes,  I  had,  in  some  instances,  to  state  the  protection  of  the  United 
Itates,  and  their  determination  to  lay  hold  of  persons  who  should 
breaten,  in  order  to  stimulate  them:  some  said,  after  they  had  given 
leir  testimony,  that  they  were  afraid  to  go  home.    I  can  really  say,  that, 

1  general,  they  were  the  most  unwilling  witnesses  I  had  ever  examined, 
got  evidence  that  some  of  tliem  were  iforming  associations  for  actually 
pposieg  the  troops.  One  man  was  even  afraid  because  I  was  in  his 
ouse,  asking  for  some  refreshment,  as,  he  said,  he  should  be  suspected 
)r  harbouring  me ;  however,  after  I  had  expressed  my  own  security, 
e  seemed  satisfied. 

Judge  IIenrt  again  called. 

I  was  an  associate  judge  of  the  Common  Pleas  for  the  State.  I 
isued  a  number  of  subpoenas  about  the  15th  of  January  to  make  some 
iquiries  respecting  the  opposition  to  the  tax  law:  these  were  issued  at 
le  instance  of  Mr.  Eyerly,  one  of  the  commissioners,  as  he  and  others 


636 


HOETHAMPTOH  INSPKRSCTIOJT.— Fl 


could  not  proceed  in  the  execution  of  their  dutj 

high  townsliip.  The  witnesses  generally  api 
opening  themselves:  and  he  could  say,  that  ai 
■were  many  much  opposed  to  the  lair.  I  agree* 
persons  at  Trexler's,  commonly  known  aa  Trexlt 
Jarrett  appeared  with  a  part  of  Lis  company  o; 
after  the  arrival  of  Mr.  Eyerly,  Mr.  Balliott, 
seemed  to  be  walking  about,  and  looking  in  at  1 
to  make  game  at  ns  and  mouths ;  I  observed 
ticular; — they  were  mostly  in  unirorm.  It  w 
understood  it  was  the  general  conversation  thei 
display  his  consequence,  and  to  intimidate.  Oi 
appeared  to  be  in  great  terror :  when  he  was  « 
mony,he  criedlikeachild,  and  bogged,  for  God's 
ask  him,  for  that  the  people  would  ruin  him  w 
Indeed,  all  the  witnesses  were  much  agitated, 
opposition  to  the  e.tecution  of  this  law,  and  was 
from  the  threats  which  were  given. 

Crois-examined. — I  sent  for  the  Captain,  an( 
his  men  in  order,  for  all  I  wanted  was  to  exi 
WHS  nothing  beyond  insult  offered  to  us-  The  ' 
he  would  do  all  that  lay  in  his  power, 

Mr.  Chapman  and  Mr.  Childs  were  again  c 
of  Mr.  Dallas,  to  he  asked  how  the  racasnremen 

It  was  always,  in  every  instance,  given  bj 
measured  any  houses.  Size,  length,  and  breat 
proprietor  had  ten  days  to  send  it  in :  we  left 
that  were  not  at  home.  The  people  who  were  : 
tioned  the  dimensions  of  their  houses. 

Mr.  Chapman  here  proved  the  letter  which 
evidence  to  have  been  written  by  him  to  the  co 

Mr.  Sitgroaves  produced  ami  read  the  warr 
persons  at  Bethlehem  were  held:  also  the  com 
dent  of  the  United  States,  appointing  one  of  t! 
that  act. 
Mr,  Kterlt  ngain  called. 

Question. — How  were  the  principal  and  assista 
A  nswi'r. — At  the  time  I  received  the  notice  frr 
that  was  appointed  in  the  commission,  thccomm 
Reading  on  tlio  22d  of  October.  After  a  boar 
missioner  w.ts  desired  to  make  a  plan  of  his  d 
into  such  a  suitable  number  of  assessment  disti 
executed  in  a  reasonaMo  time;  at  the  same 
was  requested  to  make  out  lists  of  persons  qu 
assessors  in  each  division.  As  soon  as  this  was 
a  power  to  the  Secretary  of  the  Treasury  to  redv 
ors  if  too  large,  the  clerk  made  out  a  list,  and  : 
of  the  Treasury;  a  list  was  also  entered  in  tl 
Some  few  alterations  were  made  in  some  disti 
the  time  the  board  was  sitting.  After  this  wa 
warrant  was  agreed  upon  by  the  commission' 
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printed.  They  wer^  then  filled  up,  and  every  warrant  signed  by  all  the 
oommissioners.  A  rule  was  then  adopted  to  call  all  the  assessors  toge- 
ther in  each  district,  and  the  commissioners  wei'e  to  meet  and  qualify 
them,  and  give  them  instructions.  The  country  was  not  in  a  pacific 
rtate,  except  where  the  army  marched.  After  the  President  had  issued 
tis  proclamation,  I  wrote  up  to  the  principal  assessor  in  Northampton 
oonty,  and  to  Mr.  Balliott,  to  request  them  to  go  on,  and  have  their 
eturns  made  in  a  certain  time,  and  to  give  notice  to  all  the  other 
ssessors  so  to  do.  I  received  an  answer  from  Mr.  Balliott  that  he  had 
eceived  information  that  it  was  impossible  to  do  the  business  in  the 
xecution  of  the  lanv^. 

Mr.  Dallas  here  remarked  in  substance  that,  though  they  wished  to  give  as 
itlle  trouble  on  the  part  of  the  defendant  as  possible,  yet  he  should  produce 
iro  or  three  witnesses,  in  order  to  show  that  this  indisposition,  which  was 
nsntfested  to  permit  the  assessment,  was  owing  to  the  uncertainty  those  people 
rere  in,  of  the  real  existence  of  the  law  ;  that  the  prisoner  himself  was  under 
he  idea  that  it  was  no  law ;  and  that  they  had  no  intention  of  opposing  Congress 
}y  force  of  arms,  hut  that  they  wished  for  time,  in  order  to  ascertain  its  real 
ixistence,  ami  if  the  law  was  actually  in  force,  that  they  wished,  agreeably  to 
their  former  custom,  to  appoint  assessors  from  their  own  respective  townships. 
Iteould  be  shown  also  thatFries  was  perfectly  quiescent  after  the  proclamation, 
and  that  Mitchel'was  entirely  mistaken  as  to  the  expressions  said  to  be  used 
by  Fries,  at  the  meeting  at  Conrad  Marks*.  As  the  defendant's  counsel,  how- 
ever, wished  to  have  time  previously  to  examine  the  witnesses,  he  stated  that 
they  would  not  be  able  to  produce  them  at  this  stage  of  the  trial. 

Mr.  Rawle  then  opened  the  constitutional  definition  of  treason,  as  consist- 
ing of  only  two  parts:  '*  levying  war  against  the  United  States,  and  aiding  the 
enemieis  of  the  United  States.**  As  it  is  only  the  first  of  these  species  of 
treason  the  prisoner  is  charged  with,  it  is  only  necessary  to  ascertain  what  is 
deant  by  levying  war  against  the  United  States.  Mr.  Sitgreaves  has  stated 
that,  levying  war  against  the  United  States  consisted,  not  only  in  a  broad  sense 
of  rebellion  openly  manifested,  with  an  avowed  intention  of  subverting  the 
|o?ernment  and  Constitution  of  the  country,  but  also  with  force  of  arms,  or 
by  numbers  sufficient  for  that  purpose,  to  cause  an  impression  of  terror: 
either  one  of  these,  or  altogether,  used  to  prevent  the  execution  of  the  laws,  or 
of  any  particular  law  of  the  United  Stales,  from  motives,  not  of  a  special  but 
of  a  general  nature — is  treason.  This  position,  I  believe,  is  perfectly  correct, 
and  has  already  received  the  sanction  of  a  court  of  the  United  States,  respect- 
ng  the  insurrection  in  the  western  parts  of  Pennsylvania.  See  2  Dallas^ 
M8,  Mitchel*s  case. — This  doctrine  is  laid  down  in  terms  short  and  concise, 
md  is  such  as  is  founded  on  the  particular  authority  of  all  the  writers  on 
English  law. 

**  Bradford — attorney.  The  design  of  the  meeting  was  avowedly  to  op- 
)OSe  the  execution  of  the  excise  law;  to  overawe  the  government;  to  involve 
thers  in  the  guilt  of  the  insurrection ;  to  prevent  the  punishment  of  the  de- 
nqnents,  &,c, 

•*  Patterson  (Justice). — The  first  question  to  be  considered  is,  what  was  the 
eneral  object  of  the  insurrection  ?  If  its  object  was  to  suppress  the  excise 
ffiees,  and  to  prevent  the  execution  of  an  act  of  Congress,  by  force  and  in- 
midation,  the  offence,  in  legal  estimation,  is  high  treason;  it  is  a  usurpation 
f  the  authority  of  the  government;  it  is  high  treason  by  levying  war.  Taking 
ie  testimony  in  a  rational  and  connected  point  of  view,  this  was  the  object. 
L  was  of  a  general  nature,  and  of  a  national  concern."  (Page  355.) 

Let  as  attend,  for  a  moment,  to  the  evidence.  With  what  view  was  the  attack 
lade  on  General  Neville's  house  ?    Was  it  to  gratify  a  spirit  of  revenge  against 
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him  as  a  private  citizen,  as  an  individual  ?  No : — as  a  private  citizen  he  had 
been  highly  esteemed  and  beloved :  it  was  only  by  becoming  a  public  officer, 
that  he  became  obnoxious,  and  it  was  on  account  of  his  holding  the  excise 
office  alone,  that  his  house  had  been  assailed,  and  his  person  endangered.  On 
the  first  day  of  the  attack,  the  insurgents  wqre  repulsed ;  but  they  rallied, 
returned  with  greater  force,  and  fatally  succeeded  in  the  second  attempt 
They  were  arrayed  in  a  military  manner:  they  affected  the  military  forms  o( 
negotiation  by  a  flag;. they  pretended  no  personal  hostility  on  General  Neville; 
but  they  insisted  on  the  surrender  of  his  commission.  Can  there  be  a  doubl, 
then,  that  the  object  of  the  insurrection  was  of  a  general  and  pablic  natoref 

Patterson  (Justice)  in  the  charge  against  Vigol,  says : 

**  With  respect  to  the  intention,  there  is  not,  unhappily,  the  slightest  possi- 
bility  of  doubt:  To  suppress  the  office  of  excise,  in  the  fourth  Survey  of  this 
State ;  and  particularly,  in  the  present  instance,  tp  compel  the  resignaiioa 
of  fFeils  the  excise  officer,  so  as  to  render  null  and  void,  in  effect,  an  act  of 
Congress,  constituted  the  apparent,  the  avowed  object  of  the  insurrectioo, 
and  of  the  outrages  which  the  prisoner  assisted  to  commit.  Combining  these 
facts  and  this  design,  the  crime  oUiigh  treason  is  consummately  in  the  cod- 
templation  of  the  Constitution  and  laws  of  the  United  States.*'  (2  Z)a//.  246.) 

This,  you  will  perceive,  gentlemen  of  the  jury,  is  not  preventing  the  execu- 
tion of  a// the  laws,  or  a//  the  authority  of  the  government,  but  of  **an  act  of 
Congress.**     It  is  a  usurpation  of  the  authority  of  the  government,  and  thui 
it  is  levying  war,  and  is  high  treason.     Taking  it  in  this  point  of  viev,  this 
was  the  very  object  of  the  insurgents  at  Northampton,  and  was  of  a  public,  of  a 
general,  and  not  of  a  private  or  special  nature.    In  the  case  I  referred  to,  the        ^ 
prisoner  acted  different  from  the  prisoner  at  the  bar ;  he  acted  in  a  subordinate       j, 
station ;  he  does  not  appear  to  be  a  first  character  in  that  treasonable  enter-       |. 
prise.  L 

Gentlemen,  the  law  thus  laid  down  by  the  Court,  upon  that  occasion,  vas       ^ 
derived  from  the  English  authorities  to  which  I  shall  now  refer  you.    4  Black'      |, 
stone,  p.  81,  defines  that  branch  of  treason  of  which  we  are  now  treating,— 
"Levying  war  against  the  king  (substitute  here  the  U.  Stales  for  kinsji  is 
pulling  down  all  enclosures,  meeting-houses,  prisons  or  brothels."'    Alihou):^        - 
bawdy-houses  are  illegal,  yet  by  any  individuals  not  authorized,  takin^r  t^^ 
authority  which  alone  is  vested  in  the  government,  it  is  a  usurpation  of  the 
authority,  and  the  act  being  of  a  general,  and  not  of  a  special  nature,  is  trtaion. 
Lord  Chief  Justice  Hale,  whose  name  will  ever  be  endeared  by  the  pieiv.ihe 
humanity,  and  the  sound  legal  learning  which  characterized  him,  has  a  chap- 
ter upon  this  subject  of  levying  war  against  the  king.   {Hale,  P,  C,  105.)  He 
says,  to  march  with  colours  flying,  drums  beating,  &c.,  if  on  a  matter  of  a 
public  or  general  nature,  is  high  treason;  but  if  on  a  private  quarrel  or  for  a 
private  purpose,  it  is  not  treason.     Treason  in  levying  war,  by  this  definiiion, 
consists  of  two  sorts.     First,  marching  expressly,  or  directly  against  the  king* 
forces:  secondly,  inlerpretalively,  or  obstructively;  doing  a  thing  of  a  genenl 
nature.     If  to  pull  down  a  particular  inclosure,  it  is  only  a  riot;  but  if  to  pull 
down  all  inclosures,  it  is  levying  war  against  the  king,  because  it  is  generally 
against  the  king's  laws. 

"  Insurrections,  in  order  to  throw  down  all  inclosures,  to  alter  the  t%tah' 
lished  law  or  change  religion,  to  enhance  the  price  of  all  labour  or  to  open 
all  prisons — all  risings,  in  order  to  effect  these  innovations,  of  a  public 
and  general  concern   by   an  armed  force,  are,   in  construction   of  Uw, 

•  The  language  of  Blaokstone  (iv.  8"3)  is,  "To  resist  the  king's  forces  by  ilefemlii.g  a 
castle  against  tl»ein,is  a  levying  of  war:  and  so  is  an  insurrection  with  an  avowetl  de>i2n  'j 
I)ull  down  all  inclosure?,  a// brotliels,  an(i  the  like;  the  universality  of  tlic  design  tna^jr^  it 
a  rebellion  against  the  State,  a  usurpation  of  the  powers  of  govemtneut,  and  aii  losofeuC 
invasion  of  tho  king's  authority/' 
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Ugh  treason^  within  the  clause  of  levying  war;  for  though  they  are  not 
levelled  at  the  p^erson  of  the  king,  they  are  against  his  royal  majesty,  and 
besides,  they  have  a  direct  tendency  to  dissolve  all  the  bands  of  society,  and 
80  destroy  all  property  and  all  government  too,  by  numbers  and  an  armed 
force.  Insurrections,  likewise,  for  redressing  national  grievances,  and  for  the 
expulsion  of  foreigners  in  general,  or  indeed  of  any  persons  living  here 
under  the  protection  of  the  king  ^  or  for  the  reformation  oi  real  or  imaginary 
efils  of  a  public  nature^and  in  which  the  insurgents  have  no  special  interest 
—risings  to  effect  these  ends  by  force  and  numbers,  are,  by  construction  of 
kw,  within  the  clause  of  levying  war."    {Foster,  C  Z.  211.) 

1  Hawkins^  chap.  xvii.  sect,  xziii.  p.  37,  is  much  to  the  same  effect;  and 
lee  also  Douglass^  570,  in  the  case  of  Lord  G.  Gordon.  The  case  there  on 
the  part  of  the  prosecution  was  an  attempt  to  force  the  repeal  of  an  act  of 
Parliament,  and  this  was  called  high  treason,  although  the  defendant  was  not 
convicted.  {Kelyng,  p.  70, 75.)  So  in  the  case  of  Messenger,  ^ppletree  and 
9tker9. 

It  will  probably  be  said  by  the  defendant's  counsel  that  this  should  be  simply 
considered  as  a  rescuing  prisoners  from  the  custody  of  the  marshal,  and  that 
ii  not  treason,  and  that  a  number  of  crimes  of  a  less  degree  must  be  committed 
in  order  to  make  it  treason,  as  arson,  burglai-y,  and  murder.  But  I  would 
obierve,  that  when  these  crimes  are  committed,  one  or  more  of  them,  they 
arc  not  component  parts  of  treason,  but  they  lose  their  qualities  and  their 
ume  in  the  absorbing  crime — treason.  So  when  General  Neville's  house  was 
Immt,  it  was  said  only  to  amount  to  arson :  to  that  it  was  answered  by  Judge 
Patterson,  were  it  not  for  the  treasonable  purpose  with  which  this  was  done* 
it  would  be  so;  but  the  guilt  rose  to  treason  in  the  intention.  Admitting  it  is 
t  crime,  and  worthy  of  a  punishment,  the  question  is,  whether  or  not  it 
most  be  considered  as  one  of  the  means  made  use  of  to  obtain  the  end  in 
^w?  If  a  man  break  open  prison,  except  where  a  person  is  convicted 
for  ireason,  it  was  ruled  to  be  only  a  great  riot :  if  several  were  rescued 
thereby,  it  was  a  riot  and  rescue,  except  those  persons  rescued  were  convicted 
for  treason ;  and  where  it  was  without  any  particular  view  to  the  persons 
Uiemselves,  and  where  the  prisoners  were  unknown,  then  the  rescue  becomes 
a  part  of  the  treasonable  act,  and  that,  with  other  facts,  constitutes  the  person 
guilty  of  treason.  (1  Hale,  133.)  In  4  Blackstone^  you  will  find  an  answer 
towhat  Mr.  Dallas  said  this  morning  ought  to  be  in  favour  of  the  prisoner:  to 
wit,  an  ignorance  of  the  existence  of  the  law. 

Suppose  every  man  who  would  profess  himself  ignorant  of  the  existence  of 
I  law  was  exculpated  from  the  observance  of  it,  or  from  the  consequences  of 
breaking  it,  to  what  would  that  doctrine  lead  !  It  would  be  for  the  interest  of 
every  man  who  wished  to  oppose  a  law,  to  keep  himself  under  the  shelter  of 
this  want  of  knowledge,  in  order  that  he  might  sin  with  impunity — without 
knowing  it.  This  is  a  mistaken  fuct,  and  an  error  in  point  of  law.  I  make 
these  observations,  not  because  I  suppose  that  the  defence  will  be  seriously 
•et  up,  or  that,  did  it  exist,  you  would  be  in  the  least  guided  by  it,  but  under 
the  impression,  that  when  you  come  to  examine  all  the  facts,  you  will  discover 
that  it  was  not  so. 

Unless  these  points  which  I  have  laid  down  are  controverted,  I  shall  not 
trouble  you  with  more  points  of  law,  and  shall  leave  the  observations  I  am 
farther  to  make,  to  a  later  period  of  the  case. 

Mr.  Dallas  opened  the  defendant's  case  as  follows : — It  has  become  so  un- 
common in  the  State  of  Pennsylvania  to  be  employed  in  a  cause,  upon  the 
issue  of  which  the  life  of  a  fellow-creature  depends,  that,  I  am  confident,  the 
court  and  jury,  as  well  as  the  counsel  on  both  sides,  are  prepared  to  give  a 
solemn,  candid  and  patient  attention  to  the  present  investigation.  It  is,  gentle- 
men, a  question  o( life  or  death;  and  if  what  we  have  heard  is  true,  that  the 
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prisoner  is  a  husband  and  a  father,  it  is  a  question  whose  importance  extendu 
beyond  his  own  life,  to  the  existence  and  well-being  of  a  miserable  family.  If 
I  should  manifest,  therefore,  an  extraordinary  solicitude  to  secure  the  attention 
of  the  jury,  as  long  as  the  occasion  shall  require,  these -considerations  wonid, 
I  think,  furnish  a  sufficient  excuse;  yet,  permit  me  to  add  to  my  justifiration 
another  remark.  It  is  not  only  the  life  of  John  Fries,  and  the  well-bein^of 
his  family,  that  are  at  stake  on  this  trial ;  but,  we  all  know,  that  the  imprfs* 
sions  made  on  your  minds,  and  communicated  to  the  public  by  your  Terdirt, 
may  reach  the  lives  and  families  of  many  more  unhappy  men  now  undfr 
indictments  for  a  similar  crime.  I  must  confess  that  I  feel  agitated  by  the 
prospect :  for,  if  it  appears  so  awful,  so  interesting,  as  it  evidently  does,  to 
the  court  and  audience,  how  must  it  affect  us  who  are  the  counsel  for  the 
prisoner,  charged  with  the  development  of  every  principle  and  of  every  fact, 
that  can  tend  to  an  acquittal  ?  As  it  relates  to  the  counsel  for  the  prosern- 
tion,  the  ditHculties  are  comparatively  small.  They  have  had  an  opportunity 
amply  to  explore  all  the  facts;  to  calculate  the  effects  to  be  produced,  and  to 
point  their  testimony  precisely  to  the  object  of  the  charge.  We,  who  are 
counsel  for  the  prisoner,  are  ignorant  of  the  man  and  of  his  connections.  Till 
you  were  impannelled,  we  knew  nothing  of  the  evidence  to  support  the  pro- 
secution ;  and  could,  therefore,  be  little  prepared  to  encounter  and  repel  it 
Besides,  in  all  our  inquiries  for  the  means  of  defence,  as  well  as  in  otir 
examination  of  the  witnesses,  we  have  been  embarrassed  by  the  foreign  lan- 
guage in  which  the  parties  have  spoken.  That  some  of  you,  however,  as  well 
as  the  opposite  counsel,  understand  the  German,  has  been  a  source  of  conso- 
lation to  us ;  for,  it  is  your  province  to  decide  on  the  facts. 

But  these  are  not  the  only  obstacles  which  we  have  to  encounter.  lam 
sure  I  shall  not  be  misunderstood  when  I  say,  that  tlie  prosecution  appears 
to  be  strongly  marked  with  the  authority  and  influence  of  government. 

It  is,  I  grant,  incumbent  upon  the  government  to  exercise  its  powers  fw 
the  punishment  of  crimes ;  but  it  is  essential  to  a  f^ir  discussion  of  efenr 
accusation,  that  the  acts  of  the  government  should  not  be  estimated  as  proofr 
of  the  prisoner's  guilt.     Thus,  though  you  find  by  the  proclamation  of  ihf* 
President  (which,  doubtless,  he  thought,  with  a  wise  and  upright  intention, 
was  required  by  the  extraordinary  circumstances  of  the  times),  that  the  dis- 
turbances in  Northampton  were  deemed  overt  acts  of  treason  by  his  aclvi<pr»; 
and   ihoujrh  this  denunciation  was  followed  by  the  march  of  a  considerable 
army  for  the  express  purpose  of  subduing  and  apprehending  the  traitors,  yon 
will  recollect,  that  vou  are  to  decide  whether  treason  has  been  committed* 
from  the  evidence  of  the  witnesses,  and  not  from  the  opinions  of  the  govern- 
ment.    Again:  great  inconveniences  have  been  experienced  by  many  merito- 
rious citizens,  who  relinquished  the  pursuits  of  business  and  the  pleasures  of 
domestic  life,  to  assist  in  the  suppression  of  the  insurgents;  but  you  will  n^M 
allow  the   irritation   and  resentment  proceeding  from  this  source,  to  trai\«feT 
from  your  judgments  to  your  passions^  the  determination  of  the  cause.    Far 
be  it  from  me  to  contend  that  outrages  have  not  been  committed,  which  are 
disreputable  to  the  State  or  society  at  large,  and  to  the  character  of  Penn*yl- 
vania  in   particular;   or  to  endeavour  to  shelter  from  the  punishment  of  the 
law,  the  instigators  and  perpretrators  of  such  offences.     Every  citizen  is  in- 
terested, and  is  bound  to  assist  in  detecting,  prosecuting,  and  punishing  the 
offenders ;  but  every  citizen,  let   it  be  remembered,  is  still  more  interested, 
that  even   the  greatest  criminals  should  only  be  punished  in  the  manner  and 
to  the  degree  whifh  the  law  prescribes.     However  we  may  differ  on  specu- 
lative points  of  politics  abroad,  however  we  may  be  disposed  to  approve  or 
to  disapprove  the  measures  of  administration,  and  however  we  may  contrr>- 
vert  or  assert  the  constitutionality  or  the  expediency  of  particular  laws,  all 
party  spirit,  all  personal  animosity,  must  be  abandoned  when  we  are  called 
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<pon  to  act  as  ministers  of  justice  ;  or  we  shall,  in  the  indulgence  of  a  mo- 
iient's  vengeance,  overthrow  those  barriers  which  are  our  own  security,  and 
AS  pledge  of  safety  to  posterity. 

Whatever  you  may  have  thought,  whatever  you  may  have  said,  whatever 
"oo  may  have  heard,  in  other  scenes,  must  now  be  obliterated  from  your 
linds.  The  character  of  private  citizens,  with  all  the  privileges  of  private 
pinion  and  feeling,  is  here  exchanged  for  the  character  of  public  functionaries, 
rith  all  the  restraints  of  law  and^  justice.  Your  opinions,  as  private  men, 
rill  only  be  regarded  according  to  their  intrinsic  merit;  but  your  verdict,  as  a 
iry,  will  be  forever  obligatory,  bearing  all  the  authority  of  a  precedent. 

Though,  then,  a  proclamation  has  issued,  an  army  has  marched,  and  popu« 
ir  resentment  has  been  excited,  we  claim  an  unbiassed  attention ;  and,  cir- 
nmscribing  your  view  of  the  subject  to  the  evidence,  we  con6dently  expect 
fortunate  result.  What  has  happened  in  England  upon  a  similar  occasion, 
re  think  will  happen  here.  The  British  Privy  Council  announced  a  traitor- 
BS  conspiracy  to  the  British  Parliament.  'J'he  British  Parliament  declared 
lat  the  party  recognized  and  confirmed  the  charge  of  high  treason ;  and  thus, 
lie  whole  weight  of  public  authority  in  that  country,  legislative  and  execu- 
ire,  instituted  -s,  prosecution,  which  was  afterwards  conducted  with  the 
Tettest  zeal  and  talents,  with  such  zeal  and  talents  as  the  present  prosecu- 
ion  has  displayed.  What  was  the  event  ?  A  jury  (tiiat  inestimable  palla* 
linm)  without  fear,  and  without  favor,  examined  and  pronounced  that  no 
reason  had  been  committed.  I  allude  to  the  recent  cases  of  Home  Tooke, 
lid  Hardy. 

I  shall,  I  presume,  be  excused,  if  I  intimate  to  you  some  other  disad- 
tntages  under  which  the  prisoner's  case  labours ;  for,  it  is  not  merely  neces- 
iry  to  produce  evidence,  to  explain,  extenuate,  or  refute  the  charge ;  we 
lust  guard  your  minds  against  any  previous  bias,  any  latent  pre-determination 
I  convict.  The  accused  gentleman  and  his  companions,  you  will  i;ecollect, 
"6  not  upon  their  trial  among  persons  with  whom  they  have  been  accustomed 
)  live.  This  is  a  disadvantage  which  every  candid  man  will  acknowledge. 
hey  are  to  be  tried  likewise,  by  a  jury,  selected  and  returned  by  the  ma*r- 
lal,  the  very  officer  who  has  been  personally  insulted,  and  whose  appoint- 
ent  depends  on  the  will  and  pleasure  of  the  Executive  magistrate,  that 
agistrate  by  whom  the  offenders  have  already  been  described  as  traitors.  I 
ean  not  to  cast  the  least  reflection  upon  the  laws  of  Congress,  nor  upon 
«  oflicers  of  t)ie  government ;  but  to  make  a  general  remark  on  the  defective 
ate  of  our  judicial  institutions.  The  conduct  of  the  marshal  has,  indeed, 
ten  highly  exemplary  throughout  the  transaction ;  and  when,  with  such 
)wers,  he  returned  such  a  jury  as  I  have  the  honour  to  address,  he  manifests 
1  impartiality  and  independence  of  character  that  entitle  him  to  the  respect 
id  plaudits  of  his  country.  Nor  is  it  here  that  the  prisoner's  disadvantages 
rminate :  but  I  hop>e,  I  believe,  that  never  till  this  day,  was  the  press  em- 
ioyed  in  a  base  and  sanguinary  attempt  to  intimidate  the  jury  and  counsel 
om  a  faithful  execution  of  their  duty  in  a  capital  case  !  Since,  however,  the 
try  have  been  summoned;  nay,  since  the  court  have  been  sitting  upon  tliis 
irj  trial,  there  have  been  the  grossest,  the  most  insidious  practices  iti  a  pub- 
B  newspaper,  to  warp  your  sentiments,  and  to  deprive  the  unfortunate 
risoner  of  the  benefit  of  the  best  talents  which  the  bar  of  Pennsylvania  can 
ford.  On  the  other  hand,  a  gentleman,  whose  abilities  we  all  respect,  and 
hose  long  residence  in  the  oflending  counties  must  greatly  facilitate  the  pro« 
"ess  of  the  prosecution,  is  associated  without  censure,  and  certainly  without 
sing  answerable,  in  the  duties  of  the  attorney  of  the  district.  While  our 
norance  of  characters  and  circumstances  perplexes  the  defence,  his  accurate 
formation  and  experience  enable  him  to  probe  every  witness  to  the  quick, 
id  forcibly  to  combine  and  interweave  all  the  incidents  of  the  transaction. 
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But  his^  motives  are  pure;  for,  if  he  does  arraign,  if  he  does  convict, if Im.^ 
does  punish,  it  is  because  his  patriotism  and  public  spirit  enable  him  tososr 
far  beyond  the  little  affections  of  a  neighbourhood. 

Gentlemen,  in  this  situation  we  appear  before  you  as  advocates  for  the 
prisoner.  I  declare,  that  as  far  as  my  mind  is  capable  of  being  impressed  hj 
a  sense  of  duty,  I  feel  a  terror  lest  anything  should  be  leA  undone  or  onsaid 
which  is  essential  to  the  cause ;  and,  therefore,  complicated  as  the  discossioo 
must  necessarily  be,  accept,  I  pray  you,  my  sentiments  under  the  foliowio^ 
heads. 

First,  I  will  endeavour  to  establish  such  points  of  law,  as  seem  to  me  to  be 
applicable  to  the  facts  which  have  been  given  in  evidence. 

Secondly,  I  will  consider  the  general  state  of  the  discontents,  and  how  far 
the  rescue  at  Bethlehem  was  connected  with  the  previous  disturbances. 

Thirdly,  I  will  take  a  review  of  the  conduct  of  the  prisoner  in  particular. 

Mr.  Dallas  here  went  into -an  examination  of  the  law  of  treason,  taking  the 
same  general  grounds  as  those  opinions  maintained  by  Mr.  Lewis,  and  thus 
proceeded  :— 

Now,  gentlemen,  I  challenge  the  prosecuting  counsel  to  say,  in  what  part  of 
the  evidence  it  has  appeared,  that  these  insurgents  went  further  thaii  to  declare 
that  the  la^^  did  not  please  them ;  that,  though  they  did  not  mean  to  compel 
Congress  (o  repeal  it,  they  had  some  doubts,  and  wished  to  ascertain  whether 
it  existed  or  not;  to  know  whether  the  country  in  general  had  submitted  to 
it;  to  know  whether  General  Washington  was  not  dissatisfied  with  it,  and  to 
see  whether  they  could  not  get  the  assessor  appointed  by  themselves.  Under 
these  impressions  many  irregularities  occurred,  but  I  ask  the  adverse  counsel 
to  point  out,  if  they  have  discovered,  through  the  whole  course  of  the  businen. 
any  insurrection  existing,  any  traitorous  design,  till  the  meeting  at  Bethlehen; 
or  whether,  till  that  moment,  the  people  of  Northampton  could  be  said  to 
have  been  guilty  of  any  crime  ? 

We  are  told  that  the  case  of  the  Western  Insurgents  in  1794,  is  in  poiot, 
and  that  the  decisions  upon  the  trials  that  then  took  place  are  precedents  oo 
tfie  present  occasion ;  but,  with  great  deference,  I  declare  that  it  seems  impos- 
sible to  bring  cases  more  dissimilar  into  view,  where  violence  has  been  com- 
milted  in  both.  At  this  stage  of  the  argument,  however,  I  shall  only  remark, 
that  whatever  may  have  been  the  language  of  the  judge  who  then  presideil, 
1  am  sure  the  attorney  of  the  district  will  be  good  enough  to  recoiled,  and 
candid  enough  to  state,  that  the  opposition,  though  in  its  origin  excited  asainst 
the  excise  law,  was  conducted  with  the  avowed  purpose  of  suppressinirall 
the  excise  offices,  and  compelling  Congress  to  repeal  the  act.  See  2  Dalhi* 
Bej).  346. 

Let  us  for  a  moment,  gentlemen,  trace  the  motives  of  the  people  by  looking 
at  their  conduct,  not  at  large,  but  in  the  lawless  scene  at  Bethlehem.   What  did 
they  do?  why  they  rescued  the  marshars  prisoners;  but  the  moment  they  had 
effected  the  rescue,  did  they  not  disperse  ?     Their  whole  object  then  was  con- 
smnmated  ;  for,  I  must  presume  that  they  contemplated  nothing  farther,  as  I 
see  them  attempt  nothing  more;   and  yet  the  time  was  very  favourable  to 
accomplish  a  more  extensive  design,  if  it  had  ever  been  meditated.     Men  in- 
tending to  compel,  by  every  hostile  means,  the  repeal  of  a  law,  when  thev  had 
in  their  hands  the  obnoxious  agents  of  that  law,  (Mr.  Balliott,  Mr.  Eyerl\Mhc 
marshal  and  others,)  would  hardly  have  let  the  moment  pass  without'some 
effort  to  triumph  in  their  advantage.    It  was,  indeed,  rumoured  to  be  their 
intention  to  dispatch  Mr.  Eyerly ;  but  where  does  it  appear?     AVas  he  not 
completely  in  their  power?    Was  he  not  constantly  in  their  view,  thoufih  he 
incorrectly  says  that  he  was  constantly  out  of  their  view  ?     No :    I  rep^^ai 
that  the  rioters,  having  accomplished  the  rescue,  dispersed;  and  will  you,  unJer 
such  circumstances,  in  a  case  of  life  and  death,  determine  that  they  came  to 
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mit  treason — rejecting  the  plain  fact,  and  adopting  a  constructive  infer- 
!?  But  if  they  proceeded  no  farther  than  I  have  stated,  let  us  again  look  to 
law  of  England,  to  define  their  crime,  as  distinguished  from  treason ;  and 
will  not  cease  to  bear  in  mind  that  you  must  establish  the  distinction. — 
6*t  Pieas,  vol.  1,  p.  133-4.    BacorCs  Mridgment,  vol.  6,  p.  513-4-5. 

Having  thus  delivered  my  sentiments  upon  the  points  of  law  that  arise 
he  evidence,  I  shall  now  enter  upon  the  consideration  of  the  second  pro- 
tion — **  the  general  state  of  the  discontenVB  in  the  Northern  counties;  and 
far  the  rescue  at  Bethlehem  was  connected  with  the  previous  disturbances." 
nd  here  I  find,  gentlemen,  that  the  source  from  which  proceeds  much,  if 
dl»  of  our  political  good,  discharges,  likewise,  much,  if  not  all  of  our  poli- 
evil !  I  mean  the  business  of  elections.  You  will  recollect  the  testimony 
Ir.  Horsefield. 

hat  gentleman,  when  he  wished  to  give  you  a  description  of  the  origin  of 
!ie  mischief  that  we  deprecate,  pointed  his  finger  emphatically  at  the  elec- 
of  1798.  Now,  I  pray  that  I  may  not  be  misunderstood  in  the  progress 
ill  make  through  the  scene  which  is  ihus  disclosed  :  let  it  not  be  supposed, 
I  am  depraved  enough  to  justify  the  misconduct  that  has  been  exhibited, 
use  I  am  firm  enough  to  contend,  that  it  did  not  proceed  from  motives 
;ted  to  treason,  nor  lead  to  consequences  that  amount  to  treason.  At  the 
of  our  election,  it  is  natural  for  the  citizens  of  a  free  country  to  canvass 
i  has  been  done  by  the  public  agents ;  to  applaud  the  good,  and  reprobate 
)ad;  and  in  doing  this  they  exercise  a  right;  nay,  they  perform  a  duty, 
ntelligent  and  candid  man  will  say  that  the  constitution  of  a  representative 
blic  can  be  preserved  in  a  vigorous  and  healthy  state,  unless  the  people, 
1  whom  it  derives  its  vital  principle,  are  vigilant  and  virtuous  in  the  exer- 
of  the  elective  franchise.  For  this  purpose  they  retain  the  right  of  opinion; 
though  they  may  use  it  upon  mistaken,  or  erroneous  grounds,  if  they  use 
riy  and  peaceably,  there  is  no  power  to  control  or  obstruct  them. 
ask,  then,  what  were  the  ostensible  causes  of  discontent?  They  will  be 
leated  by  the  opposite  counsel  as  spectres  of  the  most  visionary,  yet  most 
ible  aspect :  but  notwithstanding  any  sincere  abhorrence  of  the  mannerin 
:h  the  discontent  has  been  manifested,  I  cannot  admit  that  the  causes  did 
iflbrd  a  legal  ground  for  exercising  the  right  of  opinion.  For  instance,  the 
1  and  Sedition  laws.  They  are  a  novelty  in  this  country,  and  their  novelty 
It  alone  attract  the  popular  attention  and  displeasure.  Hut  were  the  inha- 
its  of  the  Northern  counties  of  Pennsylvania  the  only  dissatisfied  citizens  ? 
186  the  debates,  examine  the  files  of  Congress,  an<l  you  will  find  the  most 
ted  declarations  of  the  public  opinion,  the  most  unequivocal  marks  of 
Ltisfaction,  throughout  the  United  States.  Exercising  the  right  of  opinion, 
>eople  disapproved  the  laws,  and  the  law-makers.  P^xercising  the  right  of 
ion,  they  endeavoured  to  promote  the  success  of  those  candidates  who 
Id  regularly  procure  a  repeal  of  the  laws.  Again  :  the  'stamp  act  was 
igly  objected  to,  and  produced  the  nickname  of  **  Stamplers,"  which  was 
ied  generally  to  the  friends  of  government.  Now,  in  my  opinion,  there 
lot  be  a  more  convenient  mode  of  taxation  than  an  imposition  on  stamps  ; 
that  was  not  the  opinion  of  the  people  of  Northampton  and  Bucks.  They 
imbibed  a  prejudice  against  a  stamp  act  in  the  year  1775,  and  not  con- 
ring  properly  the  ground  of  American  opposition  to  the  tyranny  of  taxation 
lOUt  representation,  they  confounded  the  name  with  the  principle  of  the 
I  repeat  that  I  do  not  agree  with  them,  but  1  contend  that  they  hud  a 
tto  speak  freely  on  the  subject. 

gain.  The  house  tax  was  objected  to;  not  from  the  real,  but  from  the 
nnary  burdens  which  it  imposed;  for  if  it  had  been  intended  to  devise 
X  for  the  relief  of  the  poor,  at  the  cost  of  the  rich,  for  the  benefit  of 
country  at  the  expense  of  the  city,  there  could  not,  I  think,  be  a  more 
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ingenious  plan  than  the  present  law  exhibits.     The  opposition  roast  eri« 
(lenliy,  therefore,  have  arisen  from  misconception  or  misinformation.    Bo/ 
if  their  opinion  of  the  law  was  sincere,  however  erroneous,  it  is  eniiiled  u> 
indulgence.    The  fallibility  of  the  human  understanding,  and  the  frailty  of  our 
passions,  must  be  respected  in  every  wise  and  benevolent  system  of  politics, 
or  law.    A  man  who  honestly  acts  under  a  false  impression  of  facts,  may  he 
pitied  as  a  weak  man,  but  he  ought  not  to  be  punished  as  a  wicked  one.  Then, 
the  rioters  were  under  an  evident  delusion,  as  to  the  principle  of  the  land  lax, 
the  purity  of  the  government,  and  the  compensation  of  public  officers.   They 
had  not  the  ordinary  access  to  information,  since  our  laws  are  published  io 
English,  and  most  of  them  only  understood  German :  and  this  being  a  ques- 
tion of  property,  they  acted  upon  the  first  blind  impulse  of  their  avarice,  pror- 
ing  the  truth  of  Mr.  Horsefield's  observation,  "  that  the  Germans  are  food  of 
their  money,  and  do  not  like  to  part  with  it."     But  still  there  is  a  criterioo 
which,  in  applying  a  rule  of  law,  ought  always  to  be  regarded : — I  mean  the 
moral  character  and  mental  attainments  of  the  men  who  are  arraigned.    If 
a  discontent  exists,  we  cannot  fairly  expect  the  same  mode  of  expressing  it 
from  illiterate,  uncultivated  men,  the  scattered  inhabitants  of  a  remote  district, 
that  we  may  reasonably  exact  from  men  of  education  and  manners,  formed 
by  the  luxury  and  refinements  of  a  metropolis:  these  will  take  care,  if  they 
do  express  their  discontents,  to  avoid  personal  indignity  and  legal  embarraM- 
ments ;  while  those  without  skill  to  ascertain  the  limits  of  the  law,  as  without 
delicacy  to  respect  the  inviolability  of  the  person,  rarely  act  without  being 
riotous,  or  complain  without  being  abusive.     Plain  men,  then,  have  but  plaia 
ways  to  manifest  what  they  feel ;  and  they  ought  not  to  be  tried  and  con- 
demned by  a  more  perfect  and,  generally,  a  more  artificial  standard.    A  dis- 
turbance  similar  to  the  one  under  consideration  is  not  uncommon  in  England; 
but  the  government,  instead  of  entering  prosecutions  against  the  discontented, 
for  treason,  has  sometimes  thought  it  proper  to  acquiesce  in  the  wishes  of  the 
people.    We  all  remember  the  popular  influence  in  depriving  Lord  North  of 
the  reins  of  government.    The  attempt  of  a  minister  (Mr.  Pitt)  to  involve  that 
nation  in  a  war  with  Russia,  was  a  very  unpopular  measure;  murmurs  and 
complaints  reverberated  through  the  kingdom,  and,  finally,  he  was  obliiied  lo 
abandon  his  project.    The  shop-tax  was  sanctioned  by  all  the  branches  of  ihe 
Parliament;    but  it   generated    clamours  so  loud  and  so  acrimonious,  riois 
so  numerous  and  so  outrageous,  resistance  to  lawful   authority  so  daring 
and  so   injurious,  that   the   government  itself  might  justly  be   said  to  be 
assailed;  and  the  act  of  Parliament  to  be  repealed  by  force  and  intimidation; 
yet,  not  a  single  indictment  for  high  treason  was  projected.     Hence  it  is  that 
I  think  risings  of  the  people,  like  the  present,  should  be  viewed  with  the 
determination  to  punish,  on  account  of  delinquency,  but,  also,  with  the  dis- 
position to  mitigate,  on  account  of  prejudice  or  ignorance.      In  a  ruunirv 
where  party  spirit  beats  high,  there  should  be  peculiar  caution  on  the  subject; 
for,  even  in  the  present  case,  lias  not  the  joy  testified  by  the  triumphant  mi* 
joriiy  at  the  late  election,  been  classed  wiih  the  symptoms  of  popular  disi-on- 
tent  and  hostility  to  the  government?    Mor  will  ii  be  denied  that  there  aciuiilly 
did  aris^e  in  the  minds  of  the  people  a  serious  doubt,  whether  the  law  was  in 
existence  or  not ;  and  although,  I  repeat,  that  ignorance  is  not  a  legal  excuse, 
vet  YOU  must  take  into  view  the  state  of  information,  before  vou  can  uuucr- 
Stand  the  degree  of  guilt.     Under  this  ignorance,  in  this  slate  of  doubt,  can 
the  refusal  to  permit  the  assessors  to  enter  a  particular  township,  be  construed 
into  a  fixed  and  deliberate  intention  of  levying  war  against  the  sr«)vcrnment! 
'i'liough  the  law  had  been  enacted,  we  find  that  the  subject  of  the  law  had 
been  brought  anew  before  Congress,  and  petitions  were  sent  in  abundance. 
j)raying  for  a  repeal.     These  discontented  people  mijjht  have  supposed  thai  a 
repeal  was  clFected,  or  iuteuded;  though  we,  who  were  at  the  scat  of  go\cni* 
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iicnttknew  the  object  of  the  revision  was  merely  to  amend,  and  not  to  rescind 
he  law.  At  the  meeting  at  Kline's,  (acting,  probably,  under  the  mistake  that 
have  suggested,)  there  was  an  express  declaration  that  the  people  did  not 
hink  the  law  was  in  force  at  that  time:  And  here  let  me  remark,  that  the 
prisoner,  who  is  called  the  great  parent  of  the  discontents,  was  not  present  at 
[line*s«  which  appears  to  ha^e  been  the  first  step  in  the  opposition  to  the  land- 
uc.  Such  was  th*e  state  of  information  at  that  period.  Mr.  Horsefield  has 
lid  that  there  were  general  discontents  prevailing  throughout  the  country: 
It  his  allegation  is  too  vague,  too  comprehensive,  to  be  understood  or  acted 
pon.  The  citizeiis-of  a  free  government  have  a  right,  if  they  apprehend  that 
▼iolation  of  their  Constitution  is  intended,  or  if  they  think  that  any  encroach- 
ent  is  made  on  the  bulwarks  of  liberty,  or  property,  to  express  their  opinion ; 
It  is  it  practicable  so  to  express  that  opinion  as  not  to  encounter  from  their 
>Ittieal  opponents  the  charge  of  discontent  and  sedition  ?  How,  in  the  pro- 
mt instance,  was  the  popular  discontent  expressed  ?  At  first,  petitions  to 
le  i^overnment  were  proposed,  framed  and  subscribed.  This  was  the  result 
r  Kline's  meeting;  and  in  this,  I  presume,  no  hostility,  no  levying  war, can 
B  discovered.  At  every  subsequent  meeting,.whether  convened  by  the  assess- 
rs,  or  by  the  people  themselves,  the  reliance  on  legislative  redress  was  never 
tMUidoned;  though,  it  is  true,  there  was  great  intemperance  of  manner  and  of 
inguage.  The  assessors  were  sometimes  interrupted  in  their  journeys,  and 
nnetimes,  jostled  in  the  crowd;  and  the  unmeaning  epithets  of  Stamplera 
od  Tories^  were  rudely  applied  to  the  friends  of  government.  But  however 
ensurahlcy  where  is  the  treason  in  such  proceedings?  A  rioter  and  a  traitor 
re  not  synonymous  characters;  and  let  us  say  what  we  please  about  nick- 
Ames  and  slander,  the  society  that  patiently  submits  to  the  scurrility  of  the 
Philadelphia  newspapers,  will  never  be  disgusted  or  enraged  at  the  in- 
leeprum  or  vulgarity  of  the  Norihern  insurgents.  But  the  insurgents  went 
orther  ;  they  intimidated  the  assessors  :  and  is  that  treason  ?  No  ;  it  is  the 
rery  gist  of  the  offence  for  which  the  sedition  act  explicitly  provides.  Is  it 
lot  the  very  phrase  of  that  act,  that  if  any  persons  shall  combine  to  intimidate 
ui  officer  from  the  performance  of  his  duty,  he  shall  be  deemed  guilty  of  a 
ligh  misdemeanour,  and  be -punished  with  fine  and  imprisonment?  Now 
let  us  go  step  by  step  through  the  evidence*,  and  I  defy  the  most  inquisitional 
ingenuity  to  discover  anything  beyond  the  design,  and  the  effect,  of  a  system 
of  intimidation.  Is  there  any  actual  force  resorted  to?  No!  I  find  the  bridle 
of  one  assessor  seized,  and  his  leg  laid  hold  of;  but  the  man  is  not  pulled  off 
bit  horse,  nor  is  he  the  least  injured  in  his  person.  I  find  that  a  witness  thinks 
thit  he  heard  the^ord  "fire"  given,  and  that  he  saw  two  men  from  a  neigh- 
bouring porch  present  their  rifies  at  another  assessor:  well,  did  the  rifiemen 
fire?  No.  They  had  guns;  their  guns  were,  probably,  loaded;  and  if  any 
thing  more  than  intimidation  was  meditated,  how  shall  we  account  for  their 
not  firing  ?  But  we  hear  a  great  deal  of  the  personal  Jeopardy  of  the  commis- 
noners  and  assessors;  and  yet  who  of  them  sustained  an  injury  ?  Mr.  Chap- 
man, Mr.  Foulke,  and  Mr.  Childs,  are,  generally  speaking,  treated  as  men  of 
merit  and  consideration  ;  and,  in  particular,  wherever  the  prisoner  met  them, 
they  were  respected  and  protected ;  as  at  Jacob  Fries*  and  Roberts'  taverns. 
To  repel  the  plea  for  favour  founded  on  such  correct  deportment  towards  the 
officers,  we  shall  be  told  that  the  prisoner  was  an  artful  man,  that  he  was  the 
leader;  and  it  will  be  strongly  urged  against  him,  that  he  called  on  the  officers 
to  surrender  the  public  papers.  Of  his  conduct  as  a  leader,  I  shall  speak 
hereafter;  and  of  his  demand  of  the  papers,  it  is  surely  sufficient  to  observe, 
that,  in  opposition  to  the  sense  of  the  rioters,  and  at  the  risk  of  his  life,  he 
returned  the  papers,  privately,  in  the  same  state  in  which  he  had  received  them. 
Having  spoKen  of  the  assessors,  I  would  wish,  likewise,  to  review  the  evi- 
35 
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dence  with  respect  to  Mt.  Eyerly,  the  commissioner,  and  Col.  Nichols,  tbi 
marshal. 

[Here  Mr.  Dallas  entered  into  an  investigation  of  the  evidence,  to  fhow, 
that  although  the  people  acted  violently  at  the  several  meetings  which  Mr. 
Eyerly  had  called  to  explain  the  law  to  them ;  that  althongh  Mr.  Eyedy 
accompanied  the  marshal  in  his  whole  progress  for  serving  process,  and  th&^ 
although  he  was  conspictiously  present  at  Bethlehem,  no  personal  violence  w^ 
ever  offered  to  him,  or  to  the  marshal ;  and  all  the  ill-treatment  they  encouo- 
tered,  amounted  ti>  no  more  than  an  attempt  to  intimidate  them,  but  whith 
they  hoth  declared  was  without  effect.    Mr.  Dallas  then  continued  as  follows.] 

And  are  we  to  be  told,  sir,  that  these  acts  without  force,  without  any  ap- 
parent object  but  to  intimidate  the  assessors  of  a  particular  district;  that  dis- 
tinct acts  of  inconsiderate  riot  and  folly  shall,  when  connected  and  combined, 
constitute  a  deliberate  treason,  by  levying  war  against  the  United  Slates?  If 
no  treason  was  actually  perpetrated,  if  none-was  intended  when  the  iranfar- 
tions  occurred,  1  insist,  that  nothing  previous  to  them,  nothing  ex  po$t  facto, 
can  make  the  prisoner  a  traitor ;  the  intention  at  the  time  must  have  been 
treasonable,  or  the  act  can  never.be  punished  as  treason. 

Let  us  now,  however,^proceed  to  inquire  into  the  circumstances  of  the  m- 
cue  at  Bethlehem,  and  its  connection  with  the  previous  disturbances.  I  think 
the  evidence  is  strong  in  support  of  the  assertion,  that  the  sole,  independent, 
consummate  object  of  the  assembling  of  the  people  at  that  place,  was  to  rescue 
these  prisoners.  Is  there  any  satisfactory  proof  of  a  combination  hetweeo 
the  people  of  Northampton  and  of  Bucks?  I  know  that  an  expression ii 
said  to  have  escaped  the  prisoner,  that,  in  this  general  discontent  with  respect 
to  the  land-tax,  certain  persons  of  a  part  of  Northampton  would  join  the  in- 
habitants of  Lower  Milford  ;  but  let  the  foundation  of  his  opinions  he  tested 
by  the  facts,  and  it  evidently  arose,  not  from  negotiation,  conspiracy,  snd 
compact,  as  the  prosecution  supposes,  but  from  a  general  knowledge,  which 
he  possessed  in  common  with  thousands,  that  the  land-tax  was  unpopular 
throughout  the  adjacent  x!Oun try.  It  is  enough,  however,  for  the  defence,  fhat 
no  combination  or  correspondence  is  proved  ;  since  the  rule  declares,  that  in 
legal  contemplation,  what  does  not  appear  and  what  does  not  exisi  are  the 
same.  You  do  not  find  the  people  of  Bucks  attending  any  meetinirs  bni  in 
their  own  county,  nor  entering  into  the  County  of  Northampton  at  all,  pre- 
viously to  their  appearance  at  Bethlehem. 

Gentlemen,  it  might  surely  be  expected,  that  a  concerted  insurrection  f^r 
treasonable   purposes,    prevailing  throughout  the  three  counties  of  Burks 
Northampton,  and  Montgomery,  and  cemented  by  common  interests  anil  pas- 
sions, would  have  been  inspired  and  conducted  by  one  common  counsel; but 
is  there  the  slightest  proof  of  such  a  co-operation  ?     1  am  aware  of  the  com- 
munioation  made  by  Captain  Staeler  to  the  son  of  Conrad  Marks;  buuhc 
communication  itself  was   merely  accidental,  and  amounts  to   noihins  mort 
than  the  request  of  one  individual  of  Northampton  to  an  individual  of  Burks 
1  am  aware,  likewise,  that  a  message  was  received  at  Quakertown  (as  one  ot 
the  witnesses  says),  mentioning  the  arrest  of  the  Northampton  prisoners ani 
inviting  the  people  of  Bucks  to  assist  in  rescuing  them.      Who  brought  ihi« 
message,  and  to  whom  it  was  delivered,  I  don't  recollect;  but  it  seems,  that  i 
compliance  was  resolved  on,  and  a  paper  expressing  the  resolution,  was  pre- 
pared and  signed  by  Fries,  with  a  number  ol^  other  persons.     But  was  i he  ob- 
ject of  the  invitation,  or  of  the  resolution  to  comply  with  it,  treason,  or  res- 
cue ? — to  commit  a  riot,  or  to  levy  war  against  the  United  States  ?     I  reptai, 
that  the  sole,  independent,  and  exclusive  purpose,  was  to  rescue  a  paracular 
set  of  prisoners. 

Now  if,  in   the  previous  part  of  this  transaction,  nothing  has  struck  vour 
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bda  u  traitoToua  in  the  acta,  or  ihe  intention  o(  ihe  people,  I  beg  you  to 
(ow  me,  gentlemen,  with  Btrici  attcnlion,  to  a  ironBideralinn  of  the  object 
t  was  actually  eflecled,  and  the  means  of  eRecting  ii.  The  nhjerl  was  to 
Bin  a  rescue ;  a  rescue  was  efTected,  but  it  was  elfecietl  wiih  circumsiances 
military  array;  will  this  alter  the  original  character  of  the  riot?  No,  BJr: 
he  people  did  not  repair  la  Beihlehent  wiih  a  irailorous  iniention,  their 
IS  and  military  equipments  will  not  convert  them  into  traiiors.  Aa  on  ilio 
hand,  I  grant,  that  the  circumstance  of  military  array  is  not  necessary  to 
■et  of  treason,  if  the  intention  is  traitorous,  so  I  insist,  on  the  other  hand, 
.  the  circumstance  of  military  array  will  not  consiiiuie  treason,  without 
li  iatenlion. 

Here  Mr.  Dallas  entered  into  an  investigation  of  the  evidence  in  relatjoti 
he  assembling  of  the  people,  their  march  to  Bethlehem,  and  their  condnct 
«.  In  the  course  of  the  detail,  he  endeavoured  to  establish,  that  tlie  sole 
ict  of  the  rioters  was  tit  rescue  the  prieonera;  that  no  injury  was  offered, 
intended  against  the  marshal,  the  conimixsioners,  the  assessors,  or  iho 
■e  comititus  ;  and  that  although  the  prisoner  was  forced  inio  a  conspicuous 
ion  among  the  rioiem,  his  conduct  had  been  marked  with  civility  towards 

public  ollicers,  and  a  policitiide  In  avoid  the  elTusion  of  blood.     Ou  the 

of  these  points,  Mr.  Dallas  concluded  as  follows^ 

LBd  here,  permit  me  to  remark,  that  if  the  conduct  of  John  Fries  was  such 
lo  justify  hia  being  selected  as  a  subject  for  capital  punishment,  I  cannot 

the  policy  or  justice  of  the  selection,  nor  forbear  from  deprecalinji  the 
sequences  of  the  precedent.  A  good  mnn  may  sometimes  aHecl  to  join  a 
J,  with  a  view  to  acquire  and  to  exercise  an  influeuce  in  suppressing  it; 
in  intelligent  and  temperate  man  may,  for  awhile,  be  associated  fur  an 
it  purpose,  with  a  furious  and  ignorant  rabble,  who  will  naturally  look  up 
lim  as  a  leader;  but,  in  either  case,  the  power  and  the  disposition  to  avert 
O  limit  outrage, .will  be  dangerous  to  ihe  prominent  individual  who  displays 
n.  and  his  only  safety  is  in  mingling  with  the  crowd,  whatever  may  be 

direction  or  the  devastation  of  the  storm  I 

lenilemen  of  the  Jury,  I  hnve  now  gnne  Ihrongh  two  of  the  gnncral  pro< 
itions  into  which  I  divided  the  consideration  of  the  defence ;  and,  in  the 
ne  of  my  observations,  I  have  amicipsled  much  tb.nt  related  to  ilie  lliirj 
position,  the  particular  conduct  of  the  prisoner.  I  should  here,  therefore, 
ik  off,  as- 1  feel  that  my  strength,  and  I  fear  thai  your  patience,  are  ex- 
ited, but  that  the  proclamation  of  the  President  demands  a  moment's  fur- 
By  the  laws  of  Ihe  United  States  ii  is  provided,  that,  under 
I,  the  President  may  call  out  the  militia  to  suppress  an 
ing  previously  publisheil  a  proclamation  requiring  the  insur- 
Ifl  to  Jiaperaci  'J'his  proclamation  is  obviously  in  the  nature  of  an  admo- 
in;  and  if  the  admonition  produces  the  effect,  I  ask,  whether  in  the 
lent,  as  in  every  other  case,  it  ought  not  lo  produce  impunity  ?  Then  I 
IS,  on  general  principles,  that  if  the  rioters  did  peaceably  retire  to  iheir 
ie«  npon  this  authoritative  warning,  they  ought  to  he  sheltered  from  punish- 
it  for  any  offence  previously  committed.  Nor  in  the  nrgumeni  without  a 
;lion  from  ihe  positive  auihoriiiea  of  the  law.  (1  Hale,  138.)  And  the  court 

recollect,  that  the  principle  is  incorporated  into  the  statute,  which  is  usii- 

called  in  England,  ibe  riot  act.  There  must  sure.Iy  be  some  ol>jecl  in 
tiring  the  President  lo  issue  his  proclamation  ;  and  the  one  which  I  siig- 
.  is  equally  benevolent  and  politic.  On  the  present  occsision,  it  produced 
mmediaie  and  decisive  obedience  lo  the  laws.  Besides,  when  we  recollect 
.  the  Prcsidenl  has  the  power  lo  pardon  offences,  to  discontinue  prosecu- 
8,  and  lo  grant  a  general  amnesty,  as  in  the  case  of  the  Western  insurrection, 
,'  may  we  not  consider  the  pruulamalion  oa  emanating  from  thai  attribute 
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of  mercy,  since  no  specific  formula  is  prescribed,  by  which  its  exercise  shall 
be  expressed  or  announced  ?* 

Mr.   Dallas  then  proceeded  to  point  out  the  diflferences  in   the   nature, 
progress,  and  turpitude,  of  the  Northampton  insurrection,  and  of  the  Western 
insurrection  (2  Dallas^  Beports,  349);  and  analysing  again  the  case  of  Ix>rd 
George  Gordon,  he  contended  that  upon  that  authority  alone,  the  prisoner 
ought  to  be  acquitted.     In  the  case  of  Lord  Gordon,  the  direct,  the  mrowed 
object,  was  to  obtain  the  repeal  of  a  law ;  and  as  petitions  and  remonstrances 
were  unavailing,  a  body  of  forty  thousand  men  were  convened  and  marshalled 
to  surround,  intimidate,  and  coerce  the  Parliament.    Riot,  arson,  rounier,  and 
every  species  of  the  most  daring  outrage  and  devastation,  ensued;  and  jet, 
the  only  prosecution  for  high  treason  was  instituted  against  the  leader  of  the 
association  ;  and  that  prosecution  terminated  in  an  acquittal.    View,  then,  the 
riots  of  Lord  George   Gordon  in  their  origin;  estimate  their  guilt  bj  the 
avowed  object;   aggravate  the  scene  with   the  cotemporaneous   insults  and 
violence  offered  to  the  persons  of  peers  and  commoners ;  and  close  the  retro- 
spect  with  the  horrors  which  the  British  metropolis  endured  for  more  thao 
eight  days ;  and  then  say  (exclaimed  Mr.  Dallas)  what  was  the  guilt  of  JoHd 
Fries  compared  with  the  guilt  of  Lord  George  Gordon  ?  what  is  there  in  the 
English  doctrine  of  treason  that  has  justified  nn  acquittal  of  the  latter?  what 
is  there  in  the  American  doctrine  of  treason^  that  will  justify  a  conviction  of 
the  former? 

Gentlemen,  I  can  proceed  no  lonsjer.  The  life  of  the  prisoner  is  left,  with 
great  confidence,  in  your  hands.  There  are  attempts  to  make  him  responsibie. 
under  the  notion  of  a  general  conspiracy,  for  all  the  actions  and  all  the  word! 
of  meetings,  which  he  never  attended,  and  of  persons  whom  he  nerernv. 
But  this  is  too,  too  harsh  in  a  case  of  blood.  It  is  inconsistent  with  the  hu- 
manity, the  tenderness  of  life,  which  are  characteristics  of  the  Amerirao 
people,  and  especially  of  the  people  of  Pennsylvania.  Nor  is  it  called  for 
by  the  policy  or  practice  of  those  who  administer  our  government.  I  belicw 
that  to  the  chief  mngistrate,  to  every  puhlic  ofRcer,  to  every  candid  rilizen, 
it  will  be  matter  of  a  gratification,  if  after  so  fair,  so  full  a  scrutiny,  you 
should  be  of  opinion  that  treason  has  not  been  committed.  Such  an  event 
will  by  no  means  ensure  impunity  to  the  delinquent;  for,  though  he  has  not 
committed  treason,  though  the  punishment  of  death  is  not  to  be  inflicted,  the 
violation  of  the  laws  may  be  amply  avenged  upon  an  indictment  of  a  differ- 
ent nature.  The  only  question,  however,  now  to  be  derided  is,  whether  the 
offence  proved,  is  like  the  offence  charged,  treason  against  the  Unitctl  Stales. 
The  affirmation  must  be  incontestably  established  as  to  the  fact  and  the  inten* 
tion,  by  the  testimony  of  two  witnesses  to  the  same  overt  act ;  but  renienibtr, 
I  pray  you,  what  the  venerable  Lord  Mansfield  stated  to  the  jury  on  liOnl 
Gordon's  trial,  remember  that  it  is  enough  for  us  in  defence  of  the  prisoner, 
to  raise  a  doubt ;  for,  if  you  doubt  (it  is  the  principle  of  law,  as  well  as  of  hu- 
manity) you  must  acquit. 

The  counsel  for  the  prisoner  then  called  the  following  witnesses. 

Jonx  jAiMiESox.^-Some  time  after  last  February  court,  John  Fries 
came  to  my  house ;  I  had  heard,  ou  my  way  coming  to  Newtown,  that  there 
was  to  he  a  meetin;:  at  Kline's.  I  asked  him  whether  there  were  iriJiiv 
people  there,  and  what  they  had  done.  He  told  me  there  were,  and  tUy 
had  agreed  not  to  allow  the  assessments  to  be  made  in  the  township  as 

•  Jiidpe  IrcdolJ,  snys  the  reporter,  here  interrupted  Mr.  Dnllns.observinp  tlint  he  tK'-i.-.r  i 
irregular  to  nuike  any  use  of  the  prcK'lamfition  as  a  panlon,  witlu'ut  pl'-a-lui^  it.  .Mr.  l'>  i" 
said,  thnt  he  only  ni<'ant  To  iiiTer  iVoin  the  fuels  of  tlic  warning  and  the  di-porMvM,  •.!:■•  t.-rr 
insurgents  never  meditated  ucacon. 
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ret;  he  said  the  reason  was,  because  they  did  not  know  whether  there 
^as  a  law  passed  on  it  or  not ;  I  told  him  I  really  believed  there  was, 
or  though  I  bad  not  seen  it  myself,  I  had  heard  of  it.  He  likewise 
old  me  that  Mitchel  had  undertaken  to  draw  up  an  instrument  of  writ- 
Qg,  but  he  could  not  go  through  with  it,  and  that  he  called  upon  him 
>  assist  him  to  do  it,  which  he  did.  On  the  sixth  of  March,  I  had  oc- 
ision  to  go  to  the  township  meeting  on  account  of  a  pauper  which  was 
kely  to  become  chargeable,  calling  at  Jacob  Fries'.  I  had  been  there 
It  a  short  time,  before  a  parcel  of  men  came  there,  some  with  arms, 
id  some  without.  They  called  for  liquor,  freejy.  They  then  pre- 
ceded to  make  inquiry  whether  anybody  knew  whether  the  assessors 
ere- going  about  the  township  or  not:  I  do  not  know  whether  they  got 
ly  information  or  no,  but  they  agreed  to  go  up  to  Quakertown ;  after 
iBj  were  gone  a  little  while,  Jacob  Fries  and  I  concluded  that  we 
ould  ride  up  after  them :  we  went  to  the  house  of  Enoch  Roberts.  We 
ent  into  a  room,  but  nothing  occurred  there;  and  I  then  asked  Jacob 
lies  if  he  would  ride  down  to  Daniel  Penrose's:  after  we  had  been 
lere  some  short  time,  one  of  the  family  told  us  that  our  horses  were 
siting  loose,  so  we  went  out,  and  there  we  saw  Mr.  Rodrick,  who 
alted:  .he  appeared  to  be  much  frightened;  so  I  asked  him  what  was 
le  matter ;  he  told  me  they  had  catched  Foulke  and  Childs,  and  that 
e  was  afraid  they  would  kill  them,  and  insisted  on  my  going  back  to 
rj  to  prevent  them  being  hurt:  I  told  him  I  would  not,  except  he  would 
yo ;  he  said  he  would,  if  I  would  engage  they  should  not  hurt  him ;  I  told 
im  I  would  not  do  that,  for  I  did  not  know  what  they  had  against  him. 
lowever,  at  his  desire,  I  went  to  town,  and  when  I  got  there,  I  think 
Was  told  they  had  Foulke  in  the  stable;  so  I  rode -up,  and  called  him 
J  name,  and  I  think  he  answered  me.  At  my  desire,  he  came  into 
he  bouse;  while  we  were  walking  along,  I  told  him  it  was  a  pity  he 
hould  assess  the  township  till  they  were  more  reconciled:  I  told  him  I 
bought  the  best  way  to  quiet  the  people,  was  to  show  them  the  small 
ssessments '  he  had  made,  and  promise  not  to  go  about  again  till  they 
rere  satisfied.  He  said  he  was  willing  to  do  that.  We  then  walked 
ato  the  room,  and  soon  after  we  were  there,  Conrad  Marks  walked  to- 
rards  us  with  a  kind  of  sword  in  his  hand,  though  I  believe  sheathed, 
nd  said  to  Foulke,  "What !  I  hear  you  are  going  about  this  business 
gain !  did  not  I  tell  you  not  to  do  this  business  ?  but  I  cannot  tell  you 
Q  English  like  as  I  could  in  Dutch;  but  it  is  for  the  sake  of  those  few 
lollars  that  you  go  about  this  business."  Foulke  answered  him  that  he 
lid  not  do  it  for  the  sake  of  the  money.  Marks  answered,  "Did  I  not 
;ell  you  that  if  you  could  not  do  without,  come  to  ray  house  and  I  would 
teep  you  four  or  five  days?  but  if  you  had  to  do  this  for  half  a  crown 
I  day,  the  devil  would  not  send  you  about  the  township."  I  then  told 
yiarks  what  I  had  advised  Foulke :  he  said  if  he  would  do  that,  he  would 
2se  him  like  a  gentleman.  Then  the  affair  of  Captain  Seaborne*  took 
)lace,  which  seemed  to  draw  the  attention  fropi  Mr.  Foulke.  I  saw 
Folm  Fries  looking  over  some  papers,  but  I  did  not  know  what  they 
rere;  I  went  away. 
A  day  or  two  after  the  affair  at  Bethlehem,  John  Fries  came  to  me 

*  See  Thomas's  tostimony. 
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and  told  ine  the  circumstances,  much  the  same  as  was  related  by  tb< 
marshal,  to  the  best  of  my  knoTvledge:  he  then  said  he  did  not  kno^ 
what  to  do  with  these  Germans,  for  that  they  had  got  it  grafted  in  then 
that  General  Washington  was  opposed  to  this  law,  and  that,  so  poor  t 
man  as  he  was,  he  would  not  grudge  half  the  expense  of  a  man  to  gc 
and  get  his  opinion  on  purpose  to  satisfy  the  Germans.     The  neil 
knowledge  I  got  about  it,  was  from  two  gentlemen  who  came  from  Phi- 
ladelphia in  order  to  carry  the  proclamation  about,  and  they  gave  me 
some  proclamations,  desiring  me  to  do  all  I  could  to  get  submission  to 
the  laws.     I  spoke  to  many  of  them,  and  there  was  a  meeting  calle<I  at 
Marks*s  on  the  Monday  following.     There  were  one  hundred  and  fiftj 
people  or  more  there  from  the  three  counties.     It  was  agreed  by  several 
people  that  it  would  be  best  to  have  men  chosen  to  form  a  committee, 
from  the  three  counties,  to  consult  what  to  do  for  the  best.     This  was 
agreed  to,  and  four  men  were  chosen  from  each  county.     I  was  one  of 
four  chosen  from  Bucks,  with  George  Kline,  David  Roberts  and  ConraJ 
Marks.     Dr.  Baker,  Squire  Davis,  and  I  think  Squire  Jarrett  were 
some.     We  unanimously  agreed  to  recommend  to  the  people,  as  near  as  . 
I  can  recollect,  to 'desist  from  opposing  any  public  oflficer  in  the  execu- 
tion of  his  oflRce,  and  enjoined  upon  the  citizens  to  use  their  influence, 
to  prevent  any  opposition,  and  to  give  due  submission  to  the  lawsuf 
the  United  States. 

I  did  not  hear  anybody,  but  did  not  consent  to  what  was  done  hy  the 
committee.     The  people  of  Lower  Milford  thought  it  would  be  necessarr 
to  have  the  assessments  taken.     David  Roberts  said,  that  he  beheved 
Mr.  Chapman  would  agree  for  tluem  to  appoint  an  assessor  in  their  own 
township.     It  was  tlien  agreeid  that  we  should  ride  to  him  to  know; 
which  wo  did  next  day:  he  said  he  had  once  made  an  offer,  but  it  was 
now  out  of  his  power.     He  then  said  Mr.  Clark  had  been  first  appolntt'J, 
and  that  ho  had  not  yet  given  up  his  commission,  and  he  did  not  kn'^'W 
how  anotlior  could  bo  ap]>ointed  now;  that  if  Mr.  Clark  wouhl  p»  al'out 
it,  it  would  answer  the  end.     On  returning  liome,  I  called  at  Fredi-riik 
llonny's,  and  desired  him  to  draw  out  some.  German  adverti>ouit'iit% 
and  send  tlieni  over  towards  Marks's,  to  desire  the  people  to  meet,an'l 
consent  to  let  Clark  go  about.     I  believe  he  did  it.     At  the  tiujc  ot 
appointment,  the  people  met  at  Mitchel's ;  perhaps  there  were  ai"!ii 
forty   there.     John    Fries    and    Frederick    Henry  were    there.    The 
people  in  general  agreed  to  let  Clark  go  about;   I  believe  Fries  iin' 
llenuy  did  nut  vote.     1  went  to  Fries  and  asked  the  reason  :  hesaidlo 
had  no  objection  to  the  people  voting  for  him,  and  he  wished  it  was 
done;  but  as  he  was  first  opposed  to  Clark  going  about  the  towTi>Vn'' 
he  thou^rht  it  would  not  be  ri<rht  in  him  to  vote.     I  believe  HeiniV!fnil 
about  the  same.     I  saw  Fries  again  a  few  days  before  he  was  takcu. 
He  told  me  he  had  hoard  a  report  which  troubled  him  more  than  aiiV- 
thing  in  his  life:  I  asked  him  what  it  was:  he  said  that  a  report  l^a^  in 
circulation  that  he  was  collecting  up  men  to  assist  the  F^rench.    Hosiid, 
'*Damn  the  FVeneh  ;  if  they  were  now  to  come  to  invade  this  cuuuiry, 
80  old  a  man  as  I  am,  I  would  venture  my  life  against  them;  but  Iwuiit 
nothing  to  do  with  them." 

CroHH-examinciL  —  I  do  not  recollect  any  proposition   made  tLcro 
about  signing  a  submission  paper? 
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I  recollect  Fries  said  that  if  he  was  called  upon,  or  summoned,  he 
vonld  come  forward  and  deliver  himself  up.     This  he  said  at  Marks'. 

Jacob  Hubbr. — I  was  at  the  meeting  at  Conrad  Marks'.   It  was  after 
the  proclamation,  and  we  were  choosing  the  men  to  meet  in  the  com- 
mittee ;  Fries  and  I  got  to  talking  together.    He  says,  "  Now,  Jacob,  you 
Bee  the  error  we  got  into  by  going  to  Bethlehem."     I  answered  to  him, 
(hat  the  assessors  would  have  to  go  about  and  assess  the  houses;  he  said, 
they  should  not  assess  his  before  he  gave  them  a  dinner,  then  they 
might  take  the  assessment  of  his  house;  and  ^4f  I  am  not  at  home,"  said 
he,  **.my  son  will  give  them  a  dinner."    After  this  meeting,  the  general 
situation  of  the  township  was  quiet.     John  Fries  was  as  peaceable  and 
quiet  as  any  man  could  be;  I  never  afterwards  heard  of  the  least  op- 
position. 

Cross-examined. — I  saw  George  Mitchel  at  Marks',  but  was  not 
much  with  him:  I  had  no  conversation  with  him :  he  was  clerk  of  the 
meeting. 

Israel  Roberts. — After  the  proclamation  arrived  in  our  neighbour- 
hood, there  was  a  statement  in  the  next  week's  newspaper,  stating  the 
conduct  of  John  Fries,  which  I  procured,  and  took  to  John  !bries. 
After  looking  over  the  paper,  he  seemed  pretty  submissive,  but  said 
nothing:  he  appeared,  I  thought, much  distressed  in  his  mind.  I  told  him 
that  I  wanted  to  have  some  conversation  with  him  relative  tO  it.  I  then 
asked  him  whether  he  had  rightly  considered  this  matter,  whether  he 
bad  not  run  himself  into  danger  inconsiderately,  and  told  him  the  con- 
sequences I  thought  might  attend  it.  He  said  he  never  had  con- 
sidered it  so  much  as  he  had  within  a  few  days  before.  He  said  he  had 
not  slept  half  an  hour  for  three  or  four  nights,  and  that  he  would  give 
all  he  was  worth  in  the  world  if  the  matter  was  all  settled,  and  he  clear 
Qf  it :  he  likewise  said,  if  the  government  would  send  for  him,  he  would 
go  with  him,  even  if  a  little  child  was  sent.  After  the  proclamation 
\ras  read,  there  was  still  some  little  opposition  to  the  law  in  Milford 
township;  but  I  do  not  know  that  there  was  any  made  by  the  prisoner. 
1  recollect  that  John  Fries..further  expressed  himself  to  me  at  that  time, 
that  he  was  charged  with  taking  part  with  the  French,  which  he  took 
Xrery  hard,  and  signified  his  determination  to  defend  the  country  against 
Tiny  invasion ;  if  any  army  should  invade  our  land,  ho  would,  at  any 
time,  lay  all  this  aside,  and  turn  out  against  them,  and  particularly 
franco.* 

There  was  a  meeting  at  Mitchel's  after  that,  to  choose  an  assessor; 
Fries  was  there:  he  was  asked  to  vote,  but  he  said  he  would  have  nothing 
to  do  with  it.  More  than  once  I  heard  him  say  that  he  did  not  believe 
it  was  an  established  law,  and  therefore  he  was  determined  to  oppose  it. 
I  think  this  was  the  5th  of  March,  not  far  from  Jacob  Fries  tavern, 
on  the  road.  He  said  he  would  oppose  it  till  he  had  known  other  coun- 
ties had  agreed  to  it — then,  said  he,  we  must  submit ;  but  he  would 
choose  Lower  Milford  should  be  the  last. 

At  the  last  meeting  at  Mitchel's,  there  appeared  a  disposition  to  wait 

•  No1(  by  ReporUr. — Judge  Peters  said  he  must  do  these  people  the  justice  to  say,  that  from 
ail  he  heard,  arul  ail  he  saw,  they  were  generally  diapobed  a^ast  the  French  ;  he  Ibuud  none 
ac  all  in  iavour  of  them. 
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till  they  should  have  assistance  from  any  other  place.  It  was  said  that  a 
letter  had  arrived  to  George  Mitchel  from  Virginia,  stating  that  there 
were  a  number  of  men,  I  tliink  ten  thousand,  on  their  way  to  join  them: 
that  letter  was  traced  from  one  to  another,  through  six  or  eight  persons, 
till  at  last  it  came  from  one  who  was  not  there!  Some  of  the  company 
at  that  time  wera  in  arms  and  uniform.  I  do  not  recollect  what  was 
said  when  the  letter  was  mentioned,  but  they  appeared  to  be  more  opposed 
to  the  law  than  they  were  before. 

At  the  meeting  at  George  Mitchel's,  at  which  Mr.  Foulke  and  3Ir. 
Chapman  were,  present,  which  was  held  for  the  purpose  of  explainin;^ 
the  law,  there  were  a  number  (about  twelve)  came  up  in  unifonn,  and 
armed  with  a  flag  and  liberty  on  it.  They  came  into  the  house  and 
appeared  to  be  very  much  opposed  to  the  law,  and  in  a  very  bad  hu- 
mour. I  proposed  to  read  the  law  to  them ;  they  asked  me  how  I  came 
to  advertise  the  meeting:  I  told  them  I  did  it  with  the  consent  of  a  feir 
others :  one  of  them  asked  mc  what  business  I  had  to  do  it :  I  told  bim  we 
did  it  to  explain  the  law.  He  looked  me  in  the  face  and  said,  ^^We 
don't  want  any  of  your  damned  laws,  we  have  laws  of  our  own,"  »nd 
shook  the  muzzle  of  his  musket  in  my  face,  saying,  ^^  This  is  onr  lav, 
and  we  will  let  you  know  it.**  There  were  four  or  five  who  wished  to 
hear  it,  but  others  forbid  it,  and  said  it  should  not  be  read,  and  it 
was  not  done. 

I  saw  Fries  on  the  evening  of  the  .Oth  of  March.  He  asked  mc  if 
they  had  assessed  my  house?  I  told  him  they  had:  he  then  asked  me 
if  I  had  to]d  anybody  of  it ;  I  said  I  had  not:  he  then  added  that  he 
had  forbade  them  to  come  into  the  township,  as  he  did  not  believe  it  was 
an  established  law,  and  others  should  be  gone  through  with  first.  I 
think  he  then  added  that  they  could  not  get  hold  of  Rodrick:  thcrbad 
got  Foulke,  but  let  liim  go,  and  added,  if  they  had  got  Kodrick,  tiuv 
would  have  put  him  under  guard  for  that  night.  He  seemed  very  much 
opposed  to  the  law.  lie  did  not  express  his  opposition  to  any  other  law 
that  I  heard,  but  to  tlie  law  for  assessing  houses,  that  ni;rht:  in  a  con- 
versation I  had  with  him  before,  he  appeared  to  be  oppo.<ed  to  thealun 
and  sedition  law  also.  I  know  that  he  expressed  himself  a  nu!u)»or  of 
times,  that  he  did  not  believe  it  was  an  established  law.  I  took  it  tbi 
he  did  not  believe  the  law  had  Qver  passed;  he  seemed  to  doubt  of  its 
being  established. 

EvERUARD  Foulke. — As  I  was  coming  from  the  house  of  James 
Chapman  with  the  other  assessors  (John  Kodrick  antl  Cephas  CliiM>  i 
when  I  came  nearly,  opposite  Enoch  Roberts*,  I  saw  the  prisoner  ai  tl\e 
bar,  and  a  number  of  others  with  their  arms,  (though  I  don't  know  thai 
he  had  any,  but  the  others  had.)     Some  of  them  held  them  nearly  as 
high  as  my  horse's  side,  on  a  level,  with  their  arms  hanging  down.    I 
spoke  to  them  as  I  passed,  and  rode  on  till  I  got  nearly  to  the  other 
tavern,  David  Zellcrs'.    When  I  got  there,  a  number  run  out  and  crie»l 
*SStop  !"     Some  of  them  addressing  me  by  name,  desired  me  to  >top: 
which  I  did  in  a  pleasant  manner.     Before  any  of  them  got  to  me,  I 
think  John  Fries  came  over  from  Roberts';  when  he  was  about  a  r*A 
from  me,  he  called  me  by  my  name,  and  told  me  he  had  told  me  ye>ter- 
day  that  he  would  take  me  to-day,  and  he  was  now  come  to  do  it,  or  it 
should  now  be  done,  I  don't  know  whioh  he  said.    Captain  Kuyder  tnen 
ran  up,  and  soiaed  my  horse  by  the  bridle,  and  a  number  of  others  came 
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lauid  me;  the  prisoner  did  not  come  himself.  Some  of  the  people  there 
Jacob  and  John  Huber)  came  and  took  Kuyder  off,  and  he  then  seized 
16  by  the  foot,  and  endeavoured  to  dismount  me,  but  he  failed.  He 
len  again  took  hold  of  the  bridle,  but  Iluber  released  me  asain. 
lies  came  up  and  said,  ^'Foulkc,  you  shall  bc^ taken,  if  you  will  get 
T;  there  shall  no  man  hurt  you."  He  took  hold  of  the  bridle,  and 
deved  Kuyder  to  hold  it;  I  rode  up  to  the  stable,  got  oiF,  and  went 
to  the  house.  When  in  the  room,  which  was  very  thick  of  people,  the 
isoner  came  and  demanded  my  assessment  papers.  I  told  him  that  I 
d  not  like  to  give  them  up;  he  told  me  not  to  hesitate,  but  to  do  it. 
that  situation  I  gave  them  to  him,  and  told  him  I  was  in  hopes  he 
mid  not  take  them  away  without  giving  them  to  me  again  when  he 
d  looked  at  them. — I  then  went  into  another  room  with  some  of  them, 
lo  exclaimed  much  against  the  law.  Huber  said  they  were  not  willing 
submit  to  it  yet.  Fries  then  gave  me  the  assessment  papers  again 
ihurt,  aiid  told  me  that  he  had  used  me  better  than  I  deserved,  and 
at  if  I  had  a  mind  I  might  return  him  to  court,  which  I  had  before 
reatened.  H^  then  went  with  me  to  the  bar,  and  took  me  to  my  horse 
rough  the  mob,  and  held  the  bridle  whil^  I  got  on,  and  I  rode  off.  I 
ceived  no  injury.  The  prisoner  said  he  knew,  or  thought  he  had 
ansgressed  the  law  in  such  a  manner  as  to  endanger  his  life,  and  that 
might  return  him  if  I  would.  The  day  before  he  spoke  of  force  that 
as-  expected  to  assist  him,  when  he  attacked  Rodrick  and  me  in  the 
>ad.  He  said  ther^  would  be  700  men  there  to-morrow  morning, 
)ihting  to  Jacob  Fries*  house.  I  was  appointed  assessor  for  the  whole 
Lstrict ;  my  appointment  was  on  the  last  day  of  the  court  (January  28). 

Mr.  Ewino. — You  are  now,  gentlemen  of  the  jury,  in  ifie  discharge  of  the 
losi  important  duty  which  possibly  has,  or  ever  .can  fall  to  yourlot  as  mem- 
srs  of  society.  This  is  a  canse  of  the  greatest  magnitude,  of  the  first  im* 
ression.  Its  importance  is  derived  not  only  from  a  consideration  that  the  life 
fthe  prisoner  is  now  at  stake,  but  also  from  the  precedent  that  your  verdict 
ill  establish  in  similar  cases  in  future.  From  this  view  of  it,  it  claims  the 
ighest  and  most  serious  attention  that  can  be  bestowed  upon  it. 

When  I  address  you  on  this  occasion,  I  feel  diffident  lest  my  ideas  should 
>t  be  clothed  with  that  perspicuity  or  clearness  that  I  could  wish,  or  my  sen- 
nents  delivered  with  that  ease  or  elegance  that  might  insure  success.  I  shall 
ly  upon  your  goodness  to  forgive  any  inaccuracy  of  style  or  sentiment  that 
)ur  penetration  may  discover  in  my  address  to  you. 

When  I  address  you  on  (his  occasion,  it  is  with  an  anxiety  of  mind  which 
never  before  experienced,  when  1  reflect  upon  the  possible  issue  of  this 
use  with  respect  to  the  unfortunate  prisoner  at  the  bar. 

The  situation  of  the  public  mind,  now  roused  to  resentment;  the  place 
here  this  subject  is  made  matter  of  inquiry ;  together  with  the  prejudices 
at  may  exist  against  the  defendant,  all  conspire  to  form  strong  obstacles  to 
e  defence  which  I  shall  attempt  on  this  occasion.  But  when  I  consider 
nir  characters,  gentlemen,  I  am  fully  persuaded  that  you  will  suffer  no  cir- 
imstances  of  this  kind  to  bias  your  impartial  judgments,  to  destroy  that  in- 
Mible  integrity  which  characterizes  you,  or  prevent  this  defendant  from  re- 
iving from  your  hands  (which  is  all  he  asks)  a  fair,  a  candid,  and  an  impartial 
:al;  that  you  will  hear  his  cause  under  every  presumption  of  his  innocence, 
itil  the  contrary  is  proved  by  the  most  incontrovertible  evidence.  That  it  is 
sential  to  the  very  existence  of  eve^y  government ;  that  it  is  essential  to  the 
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preservation  of  life,  liberty,  and  property  that  ofTences  should  be  ponished* 
and  that  the  crime  of  treason,  the  highest  that  a  member  of  society  cao  commit, 
is  what  I  will  admit ;  but  I  contend  that  it  is  equally  essential  to  the  existence 
of  a  government,  and  to  our  security  as  members  of  it,  that  every  man  indicted 
should  have  a  fair  trial ;  to  hav^  the  offence  defined  with  certainty,  and 
proved  in  such  a  mannA  as  to  leave  no  possibility  of  doiibt  oa  the  minds  oQ 
the  jury. 

That  this  man  has  been  guilty  of  a  flag^rant  violation  of  the  law,  an  offence 
for  which  he  deserves  to  suffer,  and  which  the  good  of  society  requires  shooli/ 
be  punished,  is  what  I  readily  admit;  but  1  do  contend,  and  I  assert  witfi 
confidence,  because  I  think  the  law  will  bear  me  out,  that  no  act  the  prisoner 
has  committed  can  be  construed  treason  by  the  most  rigid  or  strained  constne- 
tion  of  law. 

Gentlemen,  permit  me  to  observe,  that  in  proportion  to  the  nature  ud 
magnitude  of  an  offence,  so  ought  the  evidence  to  be.  As  the  accuftatioo 
against  this  man  is  of  the  deepest  dye,  as  it  is  the  highest  possible  ofieDce 
against  the  laws  and  government  that  he  could  commit,  so  should  the  proof 
of  it  come  from  the  purest  sources,  and  be  of  that  nature  as  to  establish  the 
crime  beyond  the  possibility  of  a  doubt. 

He  is  indicted  for  the  crime  of  treason.  Happy  for  us  that  we  are  not  nov 
left  to  the  construction  of  judges,  to  the  opinions  of  men  of  any  kind,  or  we 
might  be  led  astray  in  a  variety  of  instances,  and  at  times  introduce  accuma* 
lative  treason.  The  people  of  this  country,  knowing  the  magnitude  of  this 
object,  and  the  propriety  of  good  security  against  such  constructions,  ingnM 
into  the  Constitution  the  definition  of  the  crime,  and  transmitted  it  to  us  uaim- 
paired.  Congress  recognized  the  constitutional  definition,  by  ingrafiins  also 
the  very  words  of  the  Constitution  into  the  act  for  the  punishment  of  crimei; 
they  have  there  prescribed  the  punishment ;  they  have  said  that  the  perpe- 
trators of  this  crime  shall  suffer  death.  We  are  now  to  consider  how  fartlie 
defendant  is  guilt3^of  treason,  as  laid  in  the  indictment.  I  had  meant  to  hare 
gone  more  largely  and  fully  into  this  subject  from  the  authorities  of  law  writers 
of  eminence,  but  my  learned  colleague  has  so  ably,  in  so  masterly  a  manner 
handled  this  cause,  that  less  remains  for  me  to  do.  I  shall  endeavour  to  show 
you  what  is  to  be  understood  by  levying  war  ajjainst  the  government  of  tli« 
United  States,  and  think  1  can  rest  on  that  ground  with  safety,  to  prove  lo 
your  satisfaction  that  the  prisoner  has  not  been  guilty  of  the  crime  of  treasoQ. 

The  defence  rests  upon  three  grounds. 

First.  That  he  has  not  been  guilty  of  the  crime  cliarged  in  the  indirimenl. 

Secondly.  If  he  has  been  guilty  of  any  crime  at  all,  the  Act  of  CoiiL^ress 
has  sulHcienily  defined  it,  and  prescribed  the  punishment  not  to  be  capital. 

Tliirdly.  I  contend  that  the  Proclamation  of  the  President  should  operate 
as  a  pardon  to  take  off  the  guilt  of  actions  done  previously  thereunto,  it  DOi 
continued  in. 

[Jud«.re  Iredell  here  interrupted  Mr.  Ewing  respecting  the  pardon,  and  saw 
that  a  plea  must  be  put  in  if  that  was  insisted  on,  but  the  prisoner  must  pWi^ 
guilty  to  plead  pardon,  'i'he  Proclamation  was  read  by  Mr.  Ewing,  in  which. 
he  observed,  there  was  no  pardon  promised. 

Mr.  Dallas  said  he  had  begun  speaking  on  this  point  before,  but  was  inter- 
rupted from  explaining  his  idea:  he  thought  there  was  much  differenre  be- 
tween an  assemblage  before  and  after  an  admonition  to  disperse :  it  douhtic** 
would  have  been  treason  had  they  continued  in  arms,  but  their  future  action* 
put  a  construction  upon  their  past  actions,  and  proved  that  they  were  guilty 
of  riot  and  not  treason.] 

Mr.  Ewing  continued. — This  opposition  arose  from  ignorance:  they  JiJ 
not  know  that  the  law  was  in  force ;  and  the  first  time  they  knew  that.  »*« 
by  tlie  Proclamation,  when  they  actually  did  disperse  and  submit  to  the  liw. 
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Tlie  prisoner  at  the  bar  is  not  f^iiilty  of  the  treason  laid  in  the  indictment; 
Or,  first*  there  must  be  a  traitorous  intention ;  and,  secondly,  that  intention 
Kiust  be  carried  into  effect.  In  order  to  prove  that,  we  must  trace  his  con- 
flict through  Bucks  county,  and  then  proceed  to  Bethlehem,  where  the  act 
if  treason  is  said  to  have  been  committed.  In  order  to  discover  what  is  meant 
»j  levying  war,  we  are  obliged  to  resort  to  the  authority  or  decision  of  Eng- 
ish  courts  on  the  statute  of  Edward  the  liT. :  but  though  everything  that  has. 
•een  done  there  is  not  to  be  considered  as  a  proper  precedent  for  us  here,  yet 
bere  are  some  rules  and  constructions  in  England  that  will  apply  to  particu- 
ir  cases  here.     Wherever  a  set  of  men  .take  up  arms  to  oppose  themselves 

>  the  government  generally,  to  subvert  the  laws,  or  to  reform  them,  in  that 
ase  they  are  said  to  levy  war  against  the  government.     The  great  criterion 

>  distinguish  what  amounts  to  this  crime  is  the  quo  animo,  or  the  intention 
rith  which  the  act  was  done.  The  object  must  be  of  a  general  nature,  and 
ot  an  assembly  to  do  a  particular  act ;  this  would  not  be  treason.  I  shall 
low  show,  by  the  conduct  of  the  prisoner,  that  his  views  were  not  of  a  general 
iature«  and  that  it  was  by  no  means  marked  with  that  degree  of  malignity 
rhich  the  counsel  for*the  prosecution  have  represented.  You  will  consider 
hat  the  residence  of  the  prisoner  was  remote  from  the  seat  of  government, 
ind  from  that  source  of  correct  information  which,  as  a  member  of  society,  he 
mght  to  have  received,  whereby  to  regulate  his  conduct.  The  people  with 
vhom  he  conversed  were  unacquainted  with  your  language,  warmly,  and  per- 
laps  superstition  sly  attached  to  old  established  laws  and  customs  of  the  place 
vhere  tliey  resided.  Having  been  accustomed  to  be  taxed  and  assessed  by 
Ben  of  their  own  choice;  men  whose  conduct  they  had  a  right  to  scrutinize, 
ind  whom  they  had  used  to  bring  to  account,  you  need  not  be  surprised  that 
liese  people  would  at  least  hesitate  at  admitting  innovations  into  their  customs. 
The  ideas  which  struck  them  naturally  were,  "From  what  source  can  this 
law  arise,  that  should  send  a  stranger  into  our  townships  to  make  assessments— 
i  right  which,  exclusively,  as  we  think,  belongs  to  us  ?*'  They  did  not  feel 
luch  prejudice  against  this  law,  considered  as  to  its  effects,  but  from  the  mau- 
ler of  its  breaking  upon  their  view.  The  introduction  of  this  new  principle 
ilarmed  them,  but  they  assembled,  not  to  oppose  the  law,  but  to  gain  time 
"or  information  of  the  real  existence  of  it.  Under  this  delusion  they  laboured, 
:>ecause  they  had  not  the  advantage  we  have  of  enjoying  information,  and  the 
lliterate  state  they  were  in  operated  as  a  great  source  of  their  opposition. 
This  ignorance  and  delusion  were  peculiarly  manifested  throughout  all  their 
conduct.  Their  first  meeting  was  held  to  consider  whether  it  was  a  law  or 
lot.  Not  being  satisfied  about  it,  and  disappointed  in  their  information,  they 
met  again,  in  order  to  tell  the  assessors  not  to  come  about  their  township  to 
Hiake  the  assessments  until  their  doubts  were  removed.  The  assessors  went  on, 
however,  and  all  this  while  the  people  were  enveloped  in  darkness.  They 
Warn  the  assessors ;  they  tell  them,  "  We  don't  want  to  repeal  this  law  by 
violence."  No ;  if  they  had,  arresting  the  assessors  would  not  have  done  it ; 
they  must  have  gone  to  a  higher  source;  and  if  they  had  gone  there  with  a 
determination  to  repeal  or  oppose  it,  the  act  might  have  received  the  stamp  of 
treason.  I  deny  that  they  arrested  any  of  the  officers  of  the  government  in 
the  execution  of  their  duty.  We  have  repeatedly  asked  upon  what  authority 
these  men  acted  :  we  have  asked,  and  have  not  obtained  satisfaction,  and  we 
therefore  presume  the  authority  does  not  exist ;  and  where  there  is  no  law,  there 
is  no  transgression.  But  suppose  they  had  produced  their  authority,  to  what 
would  their  opposition  have  amounted?  To  a  riot,  and  no  farther.  What 
course  did  Fries  take  in  this  scene?  Humanity  and  tenderness,  wherever  his 
interposition  was  necessary,  and  he  was  present,  characterized  him.  So  far 
from  subverting  the  government;  so  far  from  preventing  the  execution  of  its 
laws  ;  so  far  from  injuring  or  punishing  these  assessors  while  entirely  in  his 
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power,  he  prevented  the  very  people  who  were  with  him  from  doing  those 
acts,  and  he  himself  was  industrious  to  release  them,  and  lead  them  into  a  place 
of  safety.     If  conduct  like  this  is  to  be  construed  into  the  crime  of  treason, 
what  act,  I  ask,  will  not  by  and  by  ?     If  this  is  treason,  it  is  unhappy  for  uft, 
for  thousands  in  the  United  States  have  been  guilty  of  the  same  thin?.     Bq 
cause  a  law  exists,  must  we  acquiesce  implicidy  ?  have  we  not  a  right,  as  fre^ 
men,  to  think  ?  have  we  not  a  ri^ht  to  object  to  it?     It  is  impossible  thai  ir^ 
should  be  all  of  one  mind  with  respect  to  the  beneficial  consequences  of  a  la%; 
some  difference  of  opinion  will  neVessarily  exist.     The  opposition  was  miRA 
fested  in  different  places,  but  it  was  all  to  the  same  law.     But  the  opposiiioa 
did,  in  no  instance,  amount  to  a  traitorous  intention,  nor  was  it  ever  manifcfini 
in  their  conduct  from  the  beginning  to  the  end.     I  ask  you,  if  Fries  ever  took 
any  active  part  in  it,  so  as  to  distinguish  him  as  their  leader.     It  has  beenli^ 
Glared  that  he  opposed  the  law,  and  likewise  that  he  took  men  to  BethlehfO 
to  rescue   the   prisoners,  but  we  do  not  find   there  was  any  command  gireo. 
There  was  a  difference  of  opinion  on  their  way,  whether  they  should  ifoto 
Bethlehem  or  not.     If  he  had  commanded  these  men,  and  had  intended  to 
levy  war  against  the  government,  some  of  them  would  not  have  returned;  bat 
he  would  have  led  them  on  to  the  object  without  consultation.     Trace  him 
towards  Bethlehem  :  there   were  several  who  could  not  pass  the  bridge,  he- 
cause  toll  was  demanded.     When  he  came  up,  he  said  **  Connt  my  meD." 
No  doubt  he  meant  only  the  men  of  his  own  company,  because  we  do  not 
hear  that  he  paid  t\)r  more  than  his  own.     It  does  not  appear  that  he  had  any 
communication  whatever,  informing  him  that  such  a  party  were  to  meet  there 
that  day,  much  less  can  it  be  imagined  there  were  any  treasonable  commuoi- 
cations.     He  went  up  with  his  men ;  but  we  (ind,  while  another  company 
formed  before  the  house,  his  men  stood  aloof:  they  did  not  form  there  in  the 
ranks,  nor  did  they  come  there  for  that  purpose.     The  consideration  that 
some  of  their  country  people  were  taken  prisoners,  and  they  thought  it  was 
unconstitutional  and  oppressive  for  them  to  be  taken  to  Philadelphia  to  he 
imprisoned  and  tried,  induced  them  to  insist  upon  the  rescue.     AVhat  diil  they 
say  I     **  We  will  bail  them  :  if  they  are  guilty,  they  ought  to  sufTcr.*'    Il-*il 
is  refused.     The  marshal  could  n(»t  have  granted  that  requ'.'st,  but  they  did 
not  know  that.     W'hen  they  found  this,  their  proposal,  was  rejected,  they  de- 
termine they  will  have  the  men.     Then  John  Fries  appeared :  a  man  who 
had  used  the  assessors  respectfully:  a  man  whose  character  was  that  of  hu" 
inanity:   he  was  chosen  to  go  in  to  the  marshal  to  demand  the  prisoner?. 
One  said  he  should  be  commander  of  them  ;  but  it  does  not  appear  that  he  ilid 
take  the  command  at  all ;  but  we  hear  of  two  others  who  commanded  on  that 
day.     Fries  went  in  and  conversed  on  the  release  of  the  prisoners  with  the 
marshal,  who,  with  great  firmness,  said  that  they  must  be  taken  from  hiin< 
He  went  out  again,  and  the  men  l)eing  pretty  warm,  he  checkeil  them:  wer.t 
a  second  and  third  time :  all  his  aim  was  to  prevent  the  shedding  "f  hlond. 
He  pledged  himself  to  the  marshal  that  no  harm  should  come  to  him  from  him 
or  his  company. 

If  the  object  of  these  people  had  been  of  a  general  nature,  men  so  obnoxiou* 
in  the  county  as  Balliott,  Henry,  and  Eyerly  would  not  have  escaped  their  ven- 
geance Or  resentment,  when  they  were  so  much  within  their  power.  Had 
their  conduct  been  stamped  with  treason,  they  would  not  have  been  satisfiptl 
with  rescuing  the  prisoners :  the  officers  would  have  suffered;  but  not  one, 
we  find,  was  hurl.  One  strong  trait,  worthy  your  observation,  is,  that  tht^ir 
view  in  going  to  Bethlehem  was  not  to  prevent  the  operation  of  the  law,  but 
simply  to  rescue  the  prisoners ;  and  in  this  their  conduct  Qannot  amount  to 
more  than  a  riot  and  rescue  :  an  offence  defined,  as  well  a«  its  puni»hnirnt, 
in  an  Act  of  Congress.  As  the  overt  act  must  be  laid  in  the  countv  whtre 
the  offence  was  committed,  and  if  it  is  true  that  treason  was  not  commititd  it 
Bethlehem^  where  shall  we  look  for  it  ?     The  gentlemen  will  not  atteiupt  to 
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Wve,  I  presame,  that  the  beginning  of  the  treasonable  art  was  in  Bucks 
oanly,  and  its  completion  at  Bethlehem.  But  Bucks  has  nothing  to  do  with 
le  present  indictment  at  all,  and  ought  not  to  be  brought  into  view. 
Air.  Ewing  then  referred  to  Foster  210,  and  1  Hale,  143,  and  Lord  George 
onion's  case,  each  of  which,  he  ftaid,  far  exceeded  the  case  of  the  prisoner 
the  bar.  But,  he  observed,  as  the  time  and  patience  of  the  jury,  to  which 
felt  himself  so  much  indebted,  had  been  so  severely  tried  already  in 
8  lengthy  trial ;  and  as  the  defenre  had  been  so  ably  handled  by  Mr. 
illas,  and  what  remained  would  be,  he  had  no  doubt,  well  conducted  by  the 
itly  acknowledged  great  talents  of  another  learned  advocate,  he  should  for- 
ir  enlarging.  The  verdict  you  give,  gentlemen,  said  he,  will  not  only  be 
Fast  moment  to  the  prisoner,  but  will  also  establish  a  precedent  for  future 
oilar  cases,  and  it  will  be  to  your  immortal  honour  if  you  preserve  and  de- 
le with  impartiality  and  firmness ;  while,  on  the  contrary,  it  will  be  a  source 
shame  and  disgrace  if  you  do  otherwise,  through  the  influence  of  prejudice 
the  operation  of  external  circumstances.  I  can  safely  trust  the  life  of  my 
ent  in  your  hands,  under  a  consciousness  that  those  feelings  of  humanity, 
d  a  just  estimation  of  the  evidence,  will  outweigh  all  other  considerations, 
d  thus  will  your  righteous  verdiqt  gain  you  the  gratitude  of  your  country, 
s  approbation  of  your  own  consciences,  and  the  warmest  thanks  of  the  de- 
idant. 

Mr.  Sitgreaves. — I  acknowledge  the  propriety  of  an  observation  which 
opped  from  one  of  the  counsel  for  the  prisoner  in  the  course  of  his  address 
you :  that  is,  that  those  who  are  concerned  for  the  prosecution  in  criminal 
ses  should  not  endeavour,  by  their  eloquence  or  ingenuity,  to  divert  the 
lention  of  the  jury  from  the  truth,  or  to  stretch  that  truth  so  as  to  give  them 
ore  unfavourable  impressions -on  the  facts  than  they  will  bear.     This,  I 
ast  acknowledge,  would  have  been  unnecessary  advice  to  me,  because  the 
ews  I  shall  be  able  to  take  of  this  subject  will  be  but  feeble  and  imperfect. 
I  the  couri»e  of  my  limited  and  short  experience,  I  have  been  but  liiile  con- 
;rsant  with  criminal  courts,  and  have  paid  but  little  attention  to  the  criminal 
>de,  and  never  have  been  engaged  in  a  case  so  important  as  the  present,  my 
iblic  duties  having,  for  some  years  past,  drawn  me  from  the  bar.     It  may 
rt  be  wondered,  then,  if  I  have  not  been  able  to  bring  into  this  court  talents 
[tial  to  meet  those  called  to  the  assistance  of  the  prisoner.     I  must  therefore 
y  1  shall  not  be  able  to  do  justice  to  the  case.     1  confess  I  feel  a  desire  that 
ose  persons  who  have  been  guilty  of  this  second  outrage  and  disgrace  brought 
I  the  State  of  Pennsylvania  may  feel  the  punishment  the  law  indirts.     I 
>pe  you  and  every  one  who  hears  me  will  join  in  this  sentiment,  for  on  it 
ings  much  of  our  peace  and  security.  I  have  no  objection  to  going  still  farther. 
y  lot  is  cast  in  thai  part  of  Pennsylvania  where  this  unfortunate  circumstance 
rcurre<I.    I  feel  particularly  for  the  good  order,  peace,  and  prosperity  of  that 
irt  of  the  State;  but  I  have  unhappily  seen  it  in  such  a  situation  that  all  the 
irmony  of  society  was  destroyed ;  and  if  I  were  not  to  feel  a  stronp[  desire 
lat  peace,  harmony,  and  good  order  should  be  restored,  I  should  he  destitute 
r  humanity ;  for  we  all  know  that  crimes  can  only  be  prevented  by  inflicting 
litable  punishments  on  the  delinquents.     I  wish,  gentlemen,  that  the  law 
lould  be  executed  against  those  who  were  criminal ;  but  when  I  say  so,  let 
le  not  say  that  I  wish  the  prisoner  at  the  bar  to  be  executed.     No  :  my 
arnest  wish  is  that  the  general  good  of  society  may  be  procured.     This  man 
lUst  be  tried  by  the  evidence  that  is  brought  against  him,  and  upon  that 
lone  he  must  stand  for  his  guilt  or  innocence. 
Having  said  thus^uch,  I  begin  now  to  premise  one  or  two  things  which 
think  should  be  altogether  set  aside,  but  which  have  been  much  insisted  upon. 
I'oQ  have  been  told  that  the  prisoner  appears  here  on  the  charge  of  treason. 
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under  all  the  disadvantages  of  denunciation  by  the  President  of  the  Unilei 
States  in  his  Proclamation.     Any  of  the  assertions  of  that  Proclamation  a« 
not  to  have  weight  on  your  minds,  nor  will  it  operate  against  the  pri^n^ 
He  is  to  be  tried  by  the  evidence  only,  and  you  are  not  to  regard  anythi  ^ 
yon  have  heard  out  of  doors  before  this  trial  commenced.     Nothing  shotr/ 
operate  to  doom  the  prisoner  to  a  harder  fate  than  the  law,  Bupported  hy  fa^ 
testimony,  provides.     It  is  aL<o  as  true,  that  nothing  contained  in  that  Pror/i- 
mation  should  operate  to  the  benefit  of  the  prisoner:  if  it  should  not  conrjet 
him,  no  more  should  it  acquit  him.     The  analogy  which  has  been  dnvo 
does  not  exist   between  this  Proclamation  and   the  Riot   Act  of  England, 
as  you  have  been  told ;    but  even  if  it   did,  the  inference    would  not  be 
just.     You  were  told  that  all  who  disperse  on  the  reading  of  that  Act  ire 
pardoned  for  crimes  previously  committed.     It  is  not  so.     But  more  of  thit 
presently.     The  Proclamation  of  the  President  was  issued  for  one  purpoM, 
and  the  Riot  Act,  in  England,  is  read  for  anbther.     The  President  has  do 
authority  to  call  forth  a  military  power  but  under  certain  circumstances,  \^'he^ 
ever  a  combination  should  form  which  is  too  strong  for  the  civil  power  to 
quell,  then  the  military  may  be  called  in  to  aid  the  civil,  but  with  a  humanitj 
intending  to  prevent  the  effusion  of  human  blood,  and  to  call  out  military  force 
as  seldom  as  possible,  the  law  has  provided  that  a  Proclamation  shall  be  pr^ 
viously  issued,  that  the  offenders  may  disperse  peaceably  to  their  homes;  but 
there  is  not  a  syllable  about  pardon  in  it.     The  President  has  the  power  to 
pardon,  it  is  true,  but  he  has  not  done  it  by  that  Proclamation. 

The  Riot  Act,  which  passed  in  the  reign  of  George  I.,  was  enacted  ia 
order  to  prevent  tumultuous  assemblies :  if  people  refused  to  depart  withii 
one  hour  after  it  was  read,  they  were  guilty  of  felony,  for  which  they  were  to 
suffer  death,  although  the  offence  before  was  only  a  misdemeanour,  yet  the 
refusal  to  depart  makes  it  felony;  but  it  cannot  be  pretended  that  any  such 
departure  excused  them  from  the  riot,  but,  on  the  contrary,  prosecution  aod 
conviction  frequently  take  place  for  that  crime,  although  they  should  disperse; 
and  therefore  it  does  not  affect  the  merits  of  the  case.  The  proclamaiion  ii 
as  a  blank  paper  before  us,  and  therefore  we  must  examine  this  case  upouits 
own  independent  merits. 

Gentlemen,  in  summing  up  this  case  on  the  part  of  the  United  Slates,  ihc 
method  most  natural  to  adopt  is. 

First.     To  consider  the  law  as  relating  to  this  subject. 

Secondly.  What  was  the  amount  of  the  offences  perpetrated  at  Boil'I^ 
hem:  and, 

Thirdly.  Inquire  whether  the  facts  produced  in  evidence  are  surh  n«  w 
convict  the  prisoner,  and  make  him  guiliy  of  the  charge  in  the  indieiiucuts' 
applying  to  his  particular  case. 

First,  with  respect  to  the  law  on  treason.    I  should  have  expected  it  wa5?« 
well  understood  that  there  would  have  been  no  difference  amongst  us,  how- 
ever we  might  differ  on  its  application  to  the  prisoner;  yet  unfurtuiKiiely  ihert 
is,  and  we  must  endeavour  to  meet  those  objections.     The  statement  >ihic^ 
was  made  to  you  at  the  opening  by  myself,  and  a  statement  by  the  aitorney 
of  the  district,  I  believe  to  be  correct :  I  am  confirmed  in  ihiil  opinion,  an«l 
have  no  doubt  it  will  be  given  to  you  by  the  court  in  the  charge  as  corrtoL 
We  are  not  at  this  day  to  distract  ourselves  with  theory  :   The  law  of  EJwanl 
III.  of  England,  called  by  some  "the  sacred  statute,"  and  by  others  the  pa^ 
liament  who  enacted  it  is  called  "The  Blessed  Parliament,"  ihat  law  anJ*>ut 
Constitution  have  adopted  the  same  words.    The  judges  in  England,  as  emi- 
nent for  their  patriotism,  as  eminent  for  their  tenderness,  and  as  eminent  m 
their  ability  as  any  ever  were  in  this  country,  have  solemnly  settled  this  par 
ticular  in  a  variety  of  instances,  and  unfortunately,  young  as  this  country  w, 
there  has  been  the  necessity  for  a  court  of  the  United  States  for  this  diitfici 
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to  settle  the  principle  likewise.  The  adjudicationiv  undet  fliis  statute  were 
made  by  men  all  well  known  for  their  love  of  liberty.  We  have  no  need  to 
conjure  up  a  different  exposition,  or  different  form  of  construction,  than  what 
lias  already  been  admitted  in  both  countries :  indeed,  it  is  what  cannot  be  shaken 
at  this  day.  It  is,  that  all  insurrections  by  a  multitude  of  people  with  inten^ 
tian  to  tisurp  by  violence  or  intimidation  the  lawful  authority  of  the  govern' 
wneni  in  matters  of  a  general  and  public  concern,  in  which  the  insurgents 
have  no  interests  distinct  from  the  rest  of  the  community,  is  Treason.  From 
the  best  consideration  I  have  been  able  to  give  the  subject,  1  have  formed  this 
defiaition,.which  I  believe  comprises  the  whole  that  can  be  said  about  it,  and 
I  believe  no  more :  I  think  this  assertion  will  appear  to  be  justified  by  the 
best  authorities. '  If  this  description  \s  just,  the  oflfence  is  clearly  settled,  and 
amounts  to  '*  levying  war  against  the  United  States,**  In  the  most  essential 
parts,  I  think  this  rule  has  been  settled  by  the  counsel  for  the  prisoner. 

The  intention,  which  constitutes  the  gist  of  the  offence,  is  proved  to  have 
been  to  some  general  object;  if  the  intention  was  to  gratify  some  private  con- 
cern or  interest,  even  if  there  be  all  the  apparatus  of  war,  as  guns,  fifes,  drums, 
&c.,  whatever  violence  should  be  committed  undcT  it,  it  cannot  amount  to 
treason,  because  the  intention  is  not  to  a  public  matter,  whatever  other  crime 
it  may  amount  to,  and  whatever  enormities  may  be  committed.  Tbis  may  be 
the  case,  in  order  to  gratify  some  particular  passion,  or  some  particular  inte- 
rest. It  is  the  intention,  which  distinguishes  treason  from  other  crimes  :  Riot 
is  generally  much  like  it,  but  not  being  of  a  public  nature,  is  only  a  misde- 
meanour: Treason,  on  the  contrary,  is-  the  greatest  crime  known  to  the  laws 
of  any  country.  Lord  Mansfield,  at  the  trial  of  Lord  George  Gordon,  ex- 
presses the  sanie  opinion.  If  this  is  a  true  position,  it  is  certainly  an  irresistible 
inference,  that  insurrection  for  the  purpose  of  suppressing  and  preventing  the 
execution  of  a  public  law,  is  to  prevent  or  obtain  a  public  object,  and  of  course 
must  be  high  treason  within  the  rule  of  our  Constitution.  Yet  this  has  been 
repeatedly  denied  by  the  gentleman  to  be  high  treason ;  nay,  he  even  went 
on  so  far  as  to  say,  that  in  England  no  such  thing  had  t'aken  place ;  he  says 
it  must  be  a  combination  to  oppose  all  the  laws ;  or,  at  least,  to  force  the 
i^epeal  of  a  law.  Gentlemen,  I  think  1  have  staled  enough  to  convince  you 
that  this  is  erroneous  :  If  treason  is  the  unlawful  pursuit  of  an  object  of  a  pub- 
lic nature,  then  the  suppressing  of  a  public  law  is  treason.  But  I  would  not 
have  you  rest  on  my  definition,  if  I  cannot  bring  you  full  proof  in  favour  of 
it.  See  I  Hawkins,  chap.  17,  sect.  25.  I  Ilale,  133.  And  this  position  is 
confirmed  still  further  by  a  precedent  of  our  own.  2  Dallas,  346,  &c.  I 
consider  th'is  settles  the  question  beyond  all  doubt,  and  it  ought  to  rest  so  for- 
ever, the  decision  was  so  serious  and  solemn  in  both  countries.  I  shall  assume 
this  as  an  acknowledged  point  throughout  the  whole  of  my  inquiry.  1  should 
have  added  the  opinion  of  Mr.  Erskiue,  in  Lord  George  Gordon's  trial.  Speak- 
ing on  the  treason  statute,  he  says — None  of  them  have  said  more  than  this, 
that  war  may  be  levied,  not  only  by  destroying  the  Constitution,  or  the 
government  itself,  but  by  assuming  the  appearance  of  war,  to  endeavour  to 
inppress  a  law  which  it  has  enacted. 

It  Is  certain  that  British  cases  go  much  farther,  and  if  it  was  necessary,  and 
the  case  required  it,  it  could  be  justified  by  decisions  in  England  upon  points 
infinitely  less  strong  than  those  I  have  quoted:  points  which  were  settled  at 
a  very  early  period,  which  neither  the  parliaments  nor  the  courts  have  ever 
interposed  to  change.  Cases  of  public  grievances,  whether  real  or  pretended, 
whether  they  grow  out  of  law  or  out  of  practice,  as  pulling  down  all  enclo- 
•Dres,  &c.,  which  are  the  invasions  of  private  right,  from  its  universality — is 
high  treason.  Again,  usurping  the  powers  of  the  government  by  pulling  down 
all  bawdy  houses,  is  high  treason.  The  case  referred  to  by  Mr.  Bradford,  in 
Mifflin  county,  was,  that  a  particular  judge  was  driven  from  the  bench :  they 
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did  not  oppose  the  sitting  of  the  court,  bat  they  had  a  resentment  acainst  it 
individual,  and  therefore  the  prosecution  was  for  riot.  This  will  assist  us  i 
our  farther  inquiries  upon  the  present  occasion.  This  crime  is  said  not  to  I 
treason,  but  a  rescue  and  bare  obstruction  of  process,  axid  within  the  sediiio 
law,  or  within  a  clause  of  the  penal  code,  and  therefore  not  treason.  But  wha 
ever  nature  an  offence  may  be  of  itself,  if  it  is  accompanied  with  this  parttrul 
act  of  treason,  the  act  becomes  treason :  I  willingly  admit  that  a  rescue  4 
prisoners  may  be  without  treason :  a  person  may  be  willing  to  risk  the  Ia« 
rather  than  his  friend  should  suffer,  and  may  therefore  rescue  him ;  this  would 
be  but  misdemeanour :  If  ten  men  in  arms  go  to  an  officer  and  rescue  ha 
prisoner,  if  it  be  done  in  a  private  manner,  it  is  no  more  than  a  misdemeanour; 
but  if  these  same  ten  men  in  arms  go  from  motives  of  a  public  nature,  then  it 
becomes  treason.     The  intention,  therefore,  makes  the  crime  to  differ. 

It  is  said  farther,  that  the  legislature  of  the  United  States  have  pa^ed  1 
solemn  opinion  upon  it,  and  that  they  have  called  it  no  more  than  a  combina- 
tion of  certain  facts  ;  a  rescue,  ^c,  against  which  it  has  provided  ;  and  there- 
fore it  cannot  now  be  called  treason.  I  think  this  received  a  good  answer  by 
Judge  Wilson,  2  />a//as,  351,  and  the  objection  was  solemnly  over-ruled  by 
the  court.  The  Sedition  Act  was  not  made  at  that  time,  to  be  sure ;  bui  if  it 
had,  there  can  be  no  doubt  but  it  would  receive  the  same  answer,  and  meet 
the  same  fate  by  this  jodge  if  read  in  objection.  But  the  first  section  of  ibe 
Sedition  Act  describes  a  different  sort  of  combination^  and  is  not  levying  of 
war.  There  must  be  of  necessity  a  conspiracy  in  levying  war,  but  there  may 
not  be  one  in  an  unlawful  combination. 

[Judge  Peters. — Whatever  the  crime  would  have  been  without  a  treasonable 
intention,  with  a  treasonable  intention  it  would  constitute  the  overt  act.] 

Mr.  Sitgreaves. — The  cases  in  the  books  are  strongly  demonstrative  of  this 
particular.  In  Bcnstead*8  case  (/b«/fr,  212),  **  certain  unpopular  measurei 
having  passed  in  the  council,  the  odium  was  thrown  on  the  ArrhbiMliup  of 
Canterbu  ry .  A  paper  was  pasted  up  in  London,  exhorting  the  apprentices  to  rife 
and  sack  the  archbishop*s  house  at  Lambetii,  and  accordingly  some  thousands 
went  with  a  declaration  that  they  would  tear  the  archbishop  in  pieces." 

It  was  not  attackinnj  the  individual,  but  the  ollicer,  that  became  hi«ih  treason. 
The  same  with  respect  to  the  attack  on  General  Neville's  house  durini:  ifi^ 
Western  insurrection;  the  attack  on  him  was,  because  he  was  iin  olfiotr, and 
thcnttore  being  upon  the  ollice  and  not  the  man,  it  was  upon  the  govtrniutDti 
and  iiigh  treason. 

Such  is  the  general  opinion  of  treason:  the  great  inquiry  will  now  he,  wliat 
was  the  intention  with  which  the  offence  at  Bethlehem  was  perpeiraifti  ?    \[ 
is  allowed  to  he  a  rescue;  it  is  conceded  also  that  there  was  an  ohsiriu'ii<»n  fi 
process :   If  it  was  so,  it  was  a  part  of  the  general  system  which,  btinL''»n-''* 
public  nature,  obtains  the  magnitude  and  operation  of  treason.     Belort*  1  il'' 
into  tlic  examination  of  this,  I  will  make  an  observation  on  what  has  been  ^J>•'• 
that  the  overt  act  must  be  proved  in  the  county  where  it  is  laid.     I  heard  i".'* 
osiiion,  but  I  did  not  discover  any  application  of  it,  and  therefore  1  am  aii 
OSS  to  know  how  to  treat  it.     There  exists  in  England,  and  in  the  >>iaie  oi 
Pennsylvania,  a  form  in  thcdireclion  to  the  grand  jury,  whiclrdcserves  notice; 
they  are  sworn  to  inquire  for  (he  bodif  of  the  counti/.    This  causes  consiileribW 
difHciiity,  particularly  where  something  done  out  of  the  county  is  required  a* 
an  ingredient  in  the  charjje,  and  if  the  beginning  of  a  crime  was  in  one  coiin'v, 
and  its  completion  in  another,  the  dilliculty  would  be  greater;   but  even  iln».*« 
diHicullies  are  remedied.     The  idea  of  his  honour.  Judge  Peters,  the  otht-r  c.iy, 
appears  to  be  sound.     That  a  district  is  the  same  as  it  respects  the  liir.ed 
Slates,  as  a  county  is  to  a  state,  and,  therefore,  the  grand  jury  arc  drawn,  no; 
from  the  body  of  the  county,  hut  from  the  body  of  the  district,  and  the  wr.o-'e 
extent  of  the  district  is  equally  connected  with  the  venue,  if  it  be  laid  there. 
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A  to  the  evidence,  therefore,  I  consider  the  crime  may  be  laid  in  one  county 
aiod  proved  in  another.  {2  Hawkint^  ch^p.  46,  sect.  18^.)  I  consider  whatever 
nie  applies  in  England,  or  in  our  state  governments  relative  to  counties,  is 
Che  same  respecting  districts  under  the  general  government  of  tlie  United  States ; 
likewise,  if  the  overt  act  be  proved  in  the  county  where  it  is  laid,  you  may  go 
out  of  the  county  for  evidence  to  show  the  intention  wiih  which  it  was  com- 
mitted. This,  I  think,  cannot  be  denied.  In  Foster^  9,  we  see  that  an  overt 
act  not  laid,  may  be  brought  as  evidence  to  support  one  that  is  laid,  in  order 
to  show  the  intention. 

With  respect  to  hearsay  evidence,  the  rule  of  law  is,  that  the  circum- 
stance of  the  oral  testimony  is  regarded,  as  it  may  tend  to  establish  other  evi- 
dence, though  of  itself  it  be  no  proof.     There  are  a  variety  of  instances  in 
which  it  is  necessary  to  be  admitted,  though   there  is  a  rule  against  it  in 
others.    In  all  cases  where  proof  is  to  be  made  by  evidence  of  general  reputa- 
tion, it  is  useful;  so^  upon  this  occasion,  it  is  competent  to  us  to  prove  the 
general  state  of  the  country;  if  proper  to  show  the  general  state  of  a  country 
where  insurrection  prevails,  it  is  as  proper  in  order  to  show  the  general  com- 
bination, the  design  and  intention,  because  it  may  be  the  only  eflectual  way 
of  coming  at  that  knowledge.     For  instance ;  this  information,  which  was 
received  by  the -commissioner  in  the  discharge  of  his  ofhcial  duly,  is  proper 
evidence  to  show  why  the  law  was  not  carried  into  etfect,  and,  consequently, 
the  criminal  spirit  of  the  country.    Popham^H  Reports,  152. 

Mr.  Sitgreaves  then  went  into  the  case  of  Lord   George  Gordon,  which 
had  not  been  represented  to    the  jury   by  Mr.    Dallas  to  his  satisfaction. 
He  related  the  circumstances  of  that  riot  at  length.     lie  said  the  acquittal 
of  that  gentleman  was  not  a  certain  proof  of  his  innocence ;  doubts  might 
have  arisen  on  the  minds  of  the  jury  as  to  the  sufficiency,  or  character  of  the 
evidence,  or  there  may  Ivave  been  a  contradiction  of  testimony,  by  which 
all  the  credit  of  It  would  be  taken  away.     Besides,   it   did   not  appe:tr  to 
liim   that   the    act  of  high   treason    was    committed ;    the   multitude   who 
accompanied  Lord   George   to  the  Parliament   house,  did  not  go  to  com- 
pel a  repeal  of  the  law,  or  to  overawe  the  Parliament,  but  from  a  report  that 
the  numerous  signatures  were  not  rightly  obtained,  they  went  to  &tamp  truth 
iin  the   instrument,  and   convince   Parliament  of    the  respectability  of   the 
signers.     Besides,  the  main  point  of  evidence  of  what  a  person  hoard  Lord 
<jordon  say  in  the  lobby,  was  received  doul)tfully  by  the  jury.    Many  things 
Ment  to   make  the  testimony  not  so  unambiguous  as  it  ought  to  be  on  a  trial 
for  life  or  death,  and  on  that  account,  perhaps,  the  learned  jud^e  charged  them, 
if  a  doubt  hung  upon  their  minds,  to  acquit  the  prisoner.     Upon  tlie  whole, 
no  inference  can  be  drawn  from  that  case. 

Gentlemen,  another  extraordinary  position  was  taken,  by  both  the  counsel, 
■  in  defence  of  the  prisoner.  It  was  said,  that  it  could  be  no  olfence  to  rescue 
prisoners  who  were  taken  up  for  acts  committed  ai;ainst  men  who  acted  with- 
out authority,  nor  to  oppose  men  who  had  not  authority  to  assess  under  this 
law.  It  was  attempted  to  be  shown  you  that  some  of  the  assessors  had  not 
received  their  warrants  agreeably  to  the  act  of  Congress,  and,  thence,  all  the 
outrages  were  tolerated  !  1  do  not  suppose  that  the  gentlemen,  engaged  for  the 
prisoner,  mean  to  go  beyond  the  cai>e  in  which  they  are  engaged,  hut  I  must 
say  that  their  zeal  on  this  occasion,  has  introduced  a  dangerous  principle.  If 
the  apostle  of  any  insurrection  had  come  reeking  from  the  gore  of  Europe, 
and  had  preached  up  to  you  this  doctrine,  he  could  not  have  done  it  more 
completely  than  those  gentlemen  ;  aijreeably  to  this,  the  whole  country  may 
raise  themselves  into  array  against  those  who,  r/f  yWc/o,  exercise  the  auiiioriiy 
of  the  government  and  the  laws,  yet,  if  called  to  account,  the  court  must  be 
informed,  if  the  ingenuity  of  the  counsel  can  find  a  fault  in  the  appointment 
of  the  persons  engaged  in  the  execution  of  the  laws,  that  they  have  not 
36 


562  NORTHAMPTON  INSUBBECTION. — ^FRIES'  CASE. 

transgressed  the  laws,  and  upon  that  account !     Is  not  this  at  once  sapping 
the  foundation  of  society,  and  by  a  kind  of  encouragement  of  insurreriion, 
striking  hard   at  the  root  of  all  government?     This  is  an  opposition,  in  mj 
opinion,  upon  a  dangerous  and  destructive  ground.    I  am  not  disposed,  ai  ihii 
time,  to  enter  into  any  argument  whether  it  is  necessary  to  prove  the  appoint* 
ment  of  the  officers,  hut,  admitting  it  is  true,  that  upon  the  indictment  of  per- 
sons for  obstruction  of  process,   or  obstruction  of  a  public  officer  in  his 
duty,  it  is  no  olTence  without  he  prove  his  due  appointment,  yet  it  does  ooi 
follow  that  facts  given  in  evidence  to  prove  an  outrage,  should  require  all  thai 
strictness  of  examination.    You  will  observe  that  the  prisoner  does  not  stand 
charged  with  anything  but  the  rescue  at  Bethlehem  ;   he  is  not  now  charfed 
with  the  offences  he  committed  in  Bucks,  or  anywhere  else,  much  less  with 
anything  where   he  was  not  present.     These  previous  transactions  are  gireo 
you  to  show  the  intention  with  which  the  last  outrage  was  committed:  it  is 
only  to  show  the  tendency  of  the  design.     These  gentlemen  exercised  the 
offices,  and   it  does  not  appear  that  there  was  the  least  doubt  expressed  in 
those  counties  of  their  authority,  neither  by  the  prisoner  nor  any  person  what- 
ever, who  associated  with  him,  at  any  time  or  on  any  occasion ;  their  opposi- 
tion was  not  founded  on  any  such  pretext,  but  it  grew  merely  out  of  the  law. 
and,  therefore,  it  must  appear  that  the  outrage  was  an  unequivocal  fact,  con- 
ducted with   the  intention,  so   far  as  we  can   collect,  to 'defeat  the  law.    On 
these  grounds  there  is  no  necessity  for  proof  of  due  appointment.    But  what 
are  the  objections,  or  what  proof  do  they  require  ?    There  is  no  preten»»ions  to 
a  doubt  respecting  the  legal  appointment  of  any  officer  but  the  two  assessors 
at  Penn   in    Northampton,  and  Milford  in  Bucks ;  Mr.  Eyerly  himself  tells 
you,  that  all   the  rest  were  appointed  by  the  Board  of  Commissioners,  and 
iliat  at  Penn,  the  assessor  refused,  and   Mr.  Balliott  had  the  blank  to  fill  op. 
Respecting  the  other,  Mr.  Foulke  supplied  the  place  of  Clark,  who  held  his 
appointment,  and  Mr.  Foulke  was  appointed  to  assist  him.    How,  then^eeo- 
tlemon,  from  those  two  cases,  could  a  general  inference  be  warranted  that  the 
appointments  were  irregular,  and  upon  that  ground,  these  outrages  be  jnstifieii* 

We  have  heard  much  about  the  danger  of  foUowinor  English  prereilenf?, 
and  about  the  words  hi^h  (reason.  There  is  a  species  of  treason  in  Englsn'l 
which  cannot  exist  here;  that  is,  conspiring  against  the  life  of  the  kijiir,  and 
speakiiijr  of  mere  words,  which  have  frenuenilv  been  construed  into  that 
crime.  It  has  been  a  question  of  great  doubt  whether  wonls  can  be  caliw 
treason,  but  in  that  country  or  this,  it  is  necessary  to  prove  the  intention  with 
which  a  crime  was  committed;  and,  therefore,  mere  words,  though  it  is  true 
cannot  convict,  yet  if  a  man  has  done  a  lawless  act,  we  may  exemplify  the 
design  by  words,  even  of  the  prisoner  himself.  With  respect  to  an  ar'if*" 
done  publicly  and  notoriously,  that  is  a  matter  capable  of  positive  and  3bM>- 
lute  evidence,  plain  to  the  senses;  those  who  see  it  can  tell  of  it,  but  there  can 
be  no  way  of  diving  into  the  heart.  If  the  party  himself,  from  that  recf*?. 
should  develop  his  designs,  these  declarations  made,  either  by  him^eli  or 
others  who  heard  him,  can  prove  the  intention  of  his  actions,  and  lorilii* 
purpose  is  good  evidence. 

Gentlemen,  I  have  now  said  all,  which  I  think  necessary,  with  respect  ■■> 
the  law  on  treason.  I  am  confident  I  have  not  done  justice  to  it;  but  vrl.iil 
have  omitted  will  he  amply  supplied  by  the  attorney  of  the  district,  and  il't-^ 
lionours  upon  the  bench. 

I  shall  now  proceed  to  investigate  the  facts  as  they  have  appeared  in  e^i* 
dcncc,  and  apply  the  law  to  those  facts,  in  order  to  show  you  what  share oi 
guilt  the  prisoner  transacted.  In  doing  which  I  shall  only  select  the  ffioM 
prominent  features  of  the  testimony  which  may  go  to  prove  my  position. 

First,  with   respect   to  levyiuff  war.     I  think  it  will  require  Init  few  w^ri? 
to  show  that  there  has  been  an  insurrection  in  the  three  counties;  that  al  Beihr 
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ehem  there  was  a  mnltitude  of  people  in  arms,  amounting  to  the  full  sense  of 
he  words  of  ''levying  war  with  arms;'*  the  insurgents  had  all  the  apparatus 
nd  accoutrements  of  a  regular  military  force,  and  they  went  there  in  military 
rray.  This  is  proved  by  fifteen  witnesses,  not  by  two,  merely.  It  is  farther 
ertain  that  this  multitude  of  people  perpetrated  atrocious  and  lawless  offences, 
nd  in  contempt  of  all  legal  authority,  after  solemn,  reiterated,  and  repeated 
ramjng;  that  the  marshal,  conformably  to  that  humanity  which  characterized 
im,  sent  a  deputation  to  them,  requiring  them  to  go  home  and  to  abandon 
lieir  purpose ;  that  he  selected  persons  who  were  most  likely,  from  their 
olitical  opinions,  to  procure  the  object:  but,  nothing  would  do  for  them 
hort  of  what  they  set  out  upon,  and  the  mission  failed. 

We  will  next  consider  for  what  purpose  this  outrage  was  committed.  It 
ras  said  to  be  simply  for  the  purpose  of  releasing  the  prisoners ;  this  was  the 
iMtract  and  naked  design.  If  such  is  the  fact,  the  prisoner  must  be  acquitted  : 
iQt  if  he  had  an  object  beyond  that ;  if  it  should  appear  that  this  was  one 
ink  in  the  chain  of  opposition  to  the  laws,  then  it  mounts  higher,  it  mounts 

0  treason.  It  is  my  purpose  to  show  you  that  their  object  was  higher 
ban  a  mere  rescue,  and  that  it  did  not  flow  from  any  particular  regard  to  the 
irisooers  in  custody,  but  it  was  a  public  opposition,  and  one  means  used  with 

1  view  to  prevent  the  execution  of  a  law  of  the  United  States.  Gentlemen, 
he  mere  recital  of  one  or  two  facts  will  be  sufHcient  to  bring  this  home  to 
he  mind  of  any  man  who  is*  not  determined  to  shut  his  eyes  against  plain 
estimony. 

It  b  in  full  and  complete  proof  before  you,  that,  in  the  counties  of  Northamp- 
on  and  Bucks,  the  opposition  was  almost  general,  and  that  in  the  township  of 
klilford,  all  along  the  river  Lehigh,  and  both  sides  of  the  mountain,  there  was 
L  union  in  opposition  to  the  law,  uniformly  conducted  with  system,  menace, 
ind  threats ;  that  the  persons  who  thought  proper  to  assist  in  the  execution  of 
hat  law,  were  previously  intimidated  not  to  accept  of  it,  and  after  they  had 
iccepted,  they  were  prevented  from  executing  it,  and  in  many  places  until  the 
narch  of  the  army,  the  law  did  actually  remain  unexecuted.  I  shall  not  state 
0  you  the  particulars  of  this  evidence,  but  remark  that  the  system  was 
[eneral,  and  that  it  was  accompanied  with  threats  and  menace,  and  that  the 
nends  of  the  law,  and  those  who  were  peaceably  inclined,  were  prevented, 
inder  the  influence  of  this  terror,  from  speaking  their  minds  on  the  occasion ; 
nd  even  the  magistrates  of  the  country  were  so  impressed,  or  so  intimidated, 
snot  to  perform  the  duties  of  their  otlice:  that  the  law  was  completely  pros- 
nite,  and  persons  who  would  have  given  testimony  against  them  for  these 
iroceedings,  were  afraid  to  do  it.  In  the  course  of  this  proceeding,  it  was 
epeatedly  declared,  that  if  any  person  should  be  arrested  for  opposition  to 
he  law,  they  should  be  supported.  This  system  of  menace  was  general; 
[  was  not  an  opposition  grounded  particularly  upon  the  obnoxious  characters 
f  4)er8ons  who  were  employed  in  the  execution  of  the  law,  but  upon  the  law 
Itelf.  There  was  an  offer  of  a  particular  commissioner  to  use  his  influence, 
fiat  they  might  choose  their  own  oilicer,  but  that  would  not  satisfy  their  ob- 
ect ;  no,  they  said  if  they  accepted  that  oHTer,  it  would  be  approving  the  law, 
nd  that  they  would  not  do.  Mr.  Eyerly,  the  commissioner,  had  been  for 
iiany  years  the  representative  of  this  district  in  the  Legislature.  Mr.  Balliott 
lad  been  in  the  Legislature,  in  the  Council,  and  in  th«  State  convention, 
rhich  proves  they  were  men  of  confidence  in  their  district,  and  that  the 
•articular  dislike  now  exemplified  was  not  to  them  as  men,  but  as  officers 
nder  the  law.  One  of  the  counsel  for  the  prisoner  went  minutely  into  all 
beir  views,  and  the  veins  through  which  they  acted,  and  endeavoured  to  pal- 
ate or  excuse  the  conduct  of  these  insurgents ;  while,  at  the  same  time,  he 
ppears  -to  know  what  were  the  views  of  government  in  prosecuting  the 
elioquents ;  but  tlierc  is  no  necessity  to  answer  that,  because  the  prisoner  is 
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not  on  his  trial  for  obstruction  of  process.     I  most  solemnly  disavow  that 
political  party  spirit  enters  at  all  into  this  prosecution,  and  beg  the  jury  will 
dismiss  all   party  spirit  and  prejudice  from  their  minds.     However  we  mny 
differ  on  points  of  law,  we  must  agree  with  them  that  the  people  had  a  right 
to  examine  and  explain  the  law,  and  express  their  dislike  to  this  or  any  other 
law.     Their  opposition  to  this  law  might  have  been  right  or  wrone;  it  does 
not  alter  the  case;  and  God  forbid  that  any  motive  of  the  kind  should  influence 
us  to  revenge.     These  are  natural  rights  under  a  free  government,  whirh 
every  citizen   has  a  right  to  exercise.     AVe  are  not  now  inquiring  into  the 
nature  or  grades  of  any  or  all  those  particular  offences ;  whether  this  particular 
outrage  is  a  riot  or  that  a  misdemeanour,  or  whether  it  amounts  to  treason; 
we  are  simply  showing  to  you,  from  the  evidence  collected,  the  weight  and 
force  of  those  facts ;  to  wit,  that  there  was  opposition  to   this  law,  and  thst 
universally,  and  that  these  people  did  their  utmost  to  endeavour  to  stop  the 
execution  of  the  law  ;   and   that  these  acts  were  in  strict  union  with  the  last 
act  at  Bethlehem,  of  the  intention  of  which  tbe  previous  acts  collectively  are 
plain  proof ;  for,  certain  it  is,  that  an  act  illegal  in   its  nature,  may  receive 
color  and  complexion  from  one  that  is  strictly  legal.     Suppose  a  man  had 
reduced  his  thoughts  on  this  subject  to  writing,  without  any  intention  of  com- 
munirating  it  to  any  person;  suppose,  in  that  writing,  his  intentions  are  fully 
declared  with  which  such  writing  was  drawn;  then  this  act,  though  innorent 
in  itself,  would  be  competent  evidence  to  show  the  intention  with  which  a 
subsequent  outrage  was  perpetrated,  and   it  would  be  in  full  proof  to  shnv 
that  a  violent  opposition  to  the  laws  in  that  county,  particularly  to  the  zc\  for 
the  valuation  of  houses,  and  that  it  was  not  from  a  personal  or  private  motive, 
but  generally  an  aversion  to  the  law  itself,  so  that  a  long  time  after  the  peri'Ml 
fixed   for  its  execution,  the  law  actually  remained  unfulfilled.     In  sevenil 
parts,  the  people  returned  to  a  sense  of  their  duty  and  submitted  to  the  laws, 
and  happy  would  it  have  been  for  the  government  as  well  as  themselves  if 
they  had  all  done  it;  for,  then,  this  investigation  would  have  been  prevented. 
But,  in   some   parts,  the   marshal,  and  those  who  were  with  him,  who  were 
not  volunioers  as  has  been  insinuated,  but  acted  in  couformitv  to  their  l'kiv 
as  public  officers — those  were  insulted,  arrested,  and  obstruott-d  as  oiiicen. 
The  marshal  was  abused  by  numbers  of  people  at  Millar's  town,  and  he  wj« 
not  able,  though  he  touched  Shankwyler,  to  execute  process  on  him.   (ien;l«'- 
nien,  all  I  ask  of  you  is  to  connect  the  circumstances  in  your  niiiidj:.— the 
general  course  of  events  which  gave  rise  to  what  afterwards  was  consummaiti 
at  Bethlehem.     The  prisoners  who  were   rescued    were  desirous  ol  aivom- 
panying   the   marshal  to  Philadelphia;   they  would   rather  not  be  lihen'tJ: 
they  were   taken  from  various  parts  of  the  country,  unknown  to  each  other. 
and  more  so  to  the  persons  who  rescued  them  ;  there  was  no  private  att;::.!* 
nient,  reffard,  or  resentment;  what,  therefore,  could  be  the  motive  of  ihr in- 
surgents ?    Could  it  be  interest?    No  !  it  would  be  bad  policy  to  spend  dollars 
to  oppose  a  tax  law  rather  than  cents  to  support  it.     Was  it  a  private,  di?tin<'i 
interest  thev  had,  which  did  not  concern  the  community  ?    If  not,  airreeaMv  w 
Judge  Foster,   it  was  treason.     I  have  said   that   these  prisoners  were  r"^ 
known  to  the  insurirenls;   I  would  make  the  exception  of  Shankwylir:Ht 
you  will   observe   that  he  never  did  surrender  himself  to  the  custodv  of 'h' 
marshal,  and   though   some  said   they  were  come  to  see  him  as  a  nei^lV-- 
others  to  see  his  partner  (accuser),  <fcc.,  yet  he  was  not  de  facto  in  cus'.oS. 
It  could  not  be  to   rescue    him   that  this  large  armed  body  met,  b«v;ui>e  he 
could   have  been   safe  by  keeping  at  home.     But  one  solemn  fact  re>ptM'.  "i; 
the  others  demands  a  solemn  inference.     The  Lehiiih  prisoners  had  rord.oViy 
submitted  to  the  law,  and  thus  desired  to  recommend  themstlves  to  iIm*  mi- ri-y 
of  the  government  by  penitence,  and  actually  at  last  gave  the  marshal  j'm  .: 
individual  assurances  to  meet  him  at  Philadelphia.    I  ask,  then,  by  way  ol  il- 
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ference,  what  becomes  of  all  the  private  object  or  the  neighbourhood  esteem 
necessary  to  vindicate  these  insurgents  ?  It  was  not  for  the  prisoners*  sakes, 
but  through  opposition  to  the  law,  that  they  did  this  act,  for  it  is  plain  that  the 
persons  in  custody  of  the  marshal  were  afraid  as  much  to  trust  themselves  in 
the  hands  of  the  mob,  as  Mr.  Eyerly  or  Mr.  Balliott  were..  They  doubdess 
bad  a  treasonable,  a  rebellious  determination  to  oppose  the  government;  the 
previous  declaration  of  the  party  was,  that  **  if  any  persons  were  there  in 
confinement  who  were  opposed  to  the  law,  they  sFiould  be  rescued,*'  was  a 
plain  indication  of  their  opposition  to  the  law,  and  that  this  rescue  was  a 
part  of  the  general  opposition.  Mr.  Sitgreaves  then  went  into  a  review  of 
the  evidence  respecting  the  meetings  at  Upper  Milford,  and  at  Schymer's, 
where,  he  said,  opposition  to  the  law  marked  the  conduct  of  the  people,  but 
al  Lower  Milford,  the  prisoner  at  the  bar  by  his  own  confession,  eminendy 
displayed  his  intention;  and,  after  recapitulating  the  evidence,  proceeded. 

Gentlemen,  when  these  facts  are  taken  into  view,  so  immediately  preceding 
and  so  directty  pointing  to  what  took  place  at  Bethlehem,  can  you  hesitate,  as 
honest  men  desiring  to  do  justice,  and  speak  impartially  between  the  prisoner 
at  the  bar  and  his  country,  that  he  went  there,  not  merely  to  rescue  prisoners, 
but  to  execute  a  part  of  the  general  oppositioi^to  that  law  of  the  United  States? 
If  he  has  done  so,  he  is  guilty  of  treason.  Let  us  now  attend  to  the  evidence 
which  grows  out  of  the  avowal  of  the  pajfties  themselves  at  Bethlehem,  at  the 
time  of  the  outrage.  These  are  previous  indications,  wiiich  certainly  point  as 
truly  to  the  intention  as  the  needle  points  to  the  pole. 

After  a  full  consideration  of  the  testimony,  Mr.  Sitgreaves  proceeded. — 
Here,  then,  gentlemen,  the  evidence  closes.  We  find  this  man  is  not  of  a 
yielding  texture ;  he  still  continued  in  his  opposition,  even  at  the  time  there  was 
a  recommendation  to  submit  to  the  laws :  at  a  meeting  at  Marks*,  it  was  deter- 
mined to  recommend  submission  to  the  oflicers,  and  nil  the'laws  of  the  United 
Slates,  and  to  desist  from  opposition  to  the  laws.  This  is  proof  iliat  there 
had  been  opposition  to  the  laws  in  the  three  counties.  When  these  things 
were  done,  Mitchel  asked  Fries  if  he  ever  did  intend  to  oppose  the  laws. 
*•  Yes,  I  did,"  was  his  answer. 

In  the  testimony  of  Mr.  Roberts,  we  have  proved  the  general  state  of  oppo- 
sition, as  well  as  the  fi,\\\\\.  of  the  prisoner:  this  witness  was  called  by  the 
prijjoner's  counsel.  To  be  sure  he  proved  the  prisoner's  penitence  and  sub- 
uiissiun.  If  he  had  not  been  guilty,  he  could  not  have  been  penitent.  He 
said  he  had  not  slept  for  several  nights:  an  acknowledgment  so  much  the 
more  pertinent  to  prove  that  he  had  been  doing  what  he  knew  was  wrong. 

Gentlemen  of  the  Jury,  I  have  endeavoured  to  show  you  this  subject  in 
all  the  points  of  view  1  am  able,  so  as  to  give  you  a  right  understanding  of  the 
facts  ;  and  permit  me  to  declare  to  you  that  I  have  not  wilfully  perverted  either 
the  law  or  the  facts,  to  the  best  of  my  knowledge ;  yet  it  is  possible  I  may 
have  done  it;  if  so,  you  will  be  undeceived  in  those  particulars  by  the  court. 
Gentlemen,  you  have  a  solemn  duty  to  perform  :  we  have  all  had  a  disagree- 
able and  tedious  undertaking:  I  pray  you  to  do  it  in  such  a  way  as  may  do 
justice  to  the  prisoner  at  the  bar;  and  at  the  same  time  consider  how  much 
l)ie  happiness,  the  peace,  and  tranquillity  of  your  country  depend  upon  a  fair, 
impartial  and  conscientious  verdict,  which  there  is  no  doubt  but  you  will  deliver. 

Mr.  Lewis. — It  is  now  become  my  duty  to  address  you  on  behalf  of  the 
prisoner  at  the  bar,  who  is  arraigned  before  you  on  the  important  issue  of  life  or 
death  :  I  do  it  with  the  more  confidence,  because  1  have  not  been  able  to  learn 
from  the  counsel  for  the  prosecution,  a  single  instance  of  English  law  that 
comes  up  to  the  present  case,  in  good  times  or  in  bad  times,  so  as  to  denominate 
it  treason,  except  in  a  determination  during  the  bloody  reign  of  Henry  VHI., 
and  that  is  mentioned  among  the  evils  of  the  time  :  I  have  not  been  able  to  fmd 
it  under  any  existing  circumstances  whatever,  and  yet  any  person  who  is  the 
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leist  acquainteil  with  English  history  or  law,  must  know  that  the  excise  hw 
and  the  shop-tax,  as  well  as  some  others,  have  led  to  riot  and  insurrertinnti, 
an(]  a  variety  of  trials  have  heen  held  upon  them.    It  may  be  ni;ht  to  mnkethe 
experiment  upon  the  present  case;  but,  unless  this  prosecution  is  warraoted, 
established  in  good  times,  and  upon  solid  grounds,  I  am  sorry  to  say,  hut  truth 
compels  me  to  declare,  that  it  is  a  burning  torch  in  the  hand  of  a  madman; 
it  is  a  flaming  sword  in  the  hand  of  a  tyrant,  and  has  done  immense  injunin 
England.    I  know  there  is  no  intention  in  the  Attorney,  in  this  case,  to  do  any- 
thing that  is  wrong;  yet  I  wish  more  reflection  had  been  nsed,  before  the  pro- 
secution had  gone  on.     Thus  it  was  in  England  respecting  Hanly,  Toobe, 
Thelwel,  and  others;  those  who  most  understood  the  whole  of  the  charges  were 
not  satisfied  to  call  their  crime  a~misdemeanour,  though  there  wan  no  direct 
point,  in  ancient  or  modern  law,  warranting  any  other  indictment,  yet  the 
experiment  was  tried;  but  an  English y?/rjy  appreciated  it  in  its  proper  light, 
and  they  resolved  to  do  nothing  which  their  ancestors  had  not  done,  notefen 
in  the  application  of  constructive  treason ;   and,  therefore,  after  a  mature 
discussion,  they  returned  a  verdict  of  no/  gnilfy.    When,  on  the  present  ocra- 
sion,  the  causes  and  proceedings  are  duly  considered,  I  am  satisfied  yna  will 
feel  it  a  duty  you  owe  to  the  prisoner  now  before  you,  and  to  your  country, 
to  pronounce  a  like  verdict.    It  is  not  because  a  circumstance  any  way  similar 
to  this*has  once  taken  place,  and  been  argued  upon  the  same  groun(!i«,  that 
therefore  it  is  right  it  should  take  place  upon  the  present  occasion ;  ndoptin? 
a  principle  of  this  kind  has  often  made  courts,  in  arbitrary  times,  takegiuaniic 
strides  over  the  statute  of  Edward  III.,  so  that  a  man  could  not  know  how  in 
look,  act,  speak,  or  even  think,  without  ditficulty  and  danger.     I  have  Mid 
that  I  am  not  able,  except  during  the  mandatory  reign  of  Henry  VIII.,  to  bnd 
the  trace  of  a  single  instance  where  rescue,  under  any  circumstances  whatever, 
has  been  found  to  amount  to  treason,  and  if  succeetling  ages  did  not  rnnsiJer 
themselves  bound  by  that  practice,  I  trust  you  will  not  sit  here  to  establish  a 
law,  hut  to  give  it  such  a  construction  as  justice  demands  of  you.     I  hnre 
undertaken  this  cause  the  more  readily,  because  I  do  not  undertake  to  jnsiily. 
to  pallinie,  nor  to  excuse;  hut  I  censure  the  transactions  which  havegixenrK 
to  this  trial  as  much  as  the  counsel  for  the  prosecution  does  :  I  am  as  scnsil'lo « 
they  nrts  that  tiiose  people  violated  the  law  without  cnuse:  and  I  came  not  hfrf 
to  set  up  a  mock  excuse  for  them  :   No,  it  is  my  opinion  that  \\\vy  mcril  fx- 
eniplary  punishment,  but  that  punishment  muj^t  be  conformable  \olair,(^fi 
when   once  the   law  is  overturned,  the  consequences  will  be  incaNM;!-i?'!e: 
ofl^ences  higher  than  the  present  may  be  committed  with  impunity  by  .««mp, 
wiiile  those  of  less  grade  will  be  severely  pimished  in  others.     It  is  not  ioJ 
me  to  say  that  the  prisoner  is  entirely  innocent:  To  me,  to  the  court,  ari!  w 
you,  it  is  totally  immaterial  whether  he  has  acted  wisely  or  foolislily,  l"1'''5 
or  innocently,  if  not  guilty  of  the  otfence  upon  which  he  now  stamls  upM 
his  deliverance.     I  may  be  asked  here,  how  I  came  to  defend  a  man  win*.  I 
had  admitted,  had  violated  the  law,  and  in  some  decree  set  the  governnierU  £t 
defiance?     My  reasons  are  these:  It  is  the  privilege  of  every  man  to  liavf  t 
fair  trial,  and  not  to  be  condemned  without  being  heard,  especially  in  affjirff 
a  highly  criminal  nature;  few  men  are  capable  of  defending  themselves  Hff-^re 
a  court,  and  in  a  capital  case,  from  the  perturbations  of  their  minds,  siill  I'*** 
so  than  in  any  other:   And  woe  betide  that  coimtry,  where  a  man  so  chnrs-^^ 
should  not  be  entitled  to  every  assistance  that  he  can  procure!     Hy  thfstJtvr? 
of  William  III.,  which  is  the  first  that  ever  allowed  counsel  at  all,  tho  f"'^ 
were  directed  to  assign  counsel,  who  were  obliged  to  render  all  the  a>*i*ii''<'^ 
in  their  power;  the  same  is  allowed  by  our  act  of  Congress,  (p.  1 12,  stvi.-S?-' 
for  without  that,  he  maybe  considered  as  condemned  unheard,  and  the  pi''  " 
mind  would  be  left  unsatisfied  as  to  the  innocence  or  guilt  o(  the  an-u-^;'- 
Those  who  have  entertained  the  surprise  I  have  hinted  at,  at  my  being 'J^ti 
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engnged,  have  doubtless  acted  from  the  best  of  motives;  but,  not  satisfied  with 
tliid,  and  wishing  to  spill  the  blood  of  a  man  before  he  is  proved  guilty,  some 
calumniating  scoundrel  has,  in  a  public  print,  had  the  hardihood,  during  the 
present  trial,  to  impute  to  the  unhappy  prisoner*s  counsel,  the  base  influence 
of  gold,  when  all  concerned  know  very  well  that  the  prisoner  has  not  a  far- 
thing to  give,  and  not  a  farthing,  nor  even  a  promise  of  any,  was  ever  given  to 
those  who  have  undertaken  his  defence.  I  will  say  no  more  respecting  this  vile 
attempt,  but  that  the  law  says  no  publication  shall  take  place  which  may  tend 
to  influence  a  court  or  jury,  while  a  trial  is  pending,  and  therefore  it  is  a  high 
contempl  thrown  upon  the  court,  and  upon  you,  and  the  probability  is  that 
cither  the  author  or  the  publisher  will  be  brought  to  answer  for  his  conduct. 

There  is  one  thing,  gentlemen,  I  would  wish  to  caution  you  against.  There 
are  many  citizens  who  suppose  that  the  troops  will  never  turn  out  again  unless 
1  conviction  takes  place  on  the  present  occasion,  and  that  an  insurrection  will 
toon  appear  again :  but  this  is  paying  a  poor  compliment  to  our  volunteer 
troops,  to  suppose  they  would  not  be  satisfied  without  shedding  blood  :  Gen- 
tlemen, let  no  arguments  or  considerations  have  weight  with  you  but  what  are 
supported  by  law,  ami  then  decide,  regardless  of  the  consequences.  Another 
matter  I  would  caution  you  against,  is  one  with  which  I  found  .very  consider- 
able difficulty  to  cope;  but  at  length  I  divested  myself  of  it,  and  I  pray  you  to 
du  the  same:  I  mean  all  kinds  of  prejudice  as  to  the  party  tried  and  trying. 
Our  Constitution  and  our  laws  are  wisely  calculated  to  preserve  the  happiness 
and  interest  of  ourselves  and  posterity  :  our  government  is  composed  of  tried 
patriotic  characters,  and  our  political  bark,  with  such  men  at  the  helm,  need 
not  fear  a  storm;  but  notwithstanding  this,  it  is  vilified  and  abused.  These 
are  grounds  for  prejudice  to  work  upon,  and  it  is  difficult,  I  can  say  by  ex- 
perience, to  avoid  its  influence;  but  when  we  come  to  the  sacred  temple  of 
justice,  even  if  to  decide  between  A  and  H,  on  a  matter  of  trifling  property, 
we  afe  sworn  to  an  impartial  and  unprejudiced  decision;  and  how  much  more 
is  it  demanded  of  us  in  a  case  of  life  and  death  ?  It  is  necessary  to  enter  that 
temple  divested  of  opinion  or  bias,  otherwise  there  is  not  a  fair  scope  for  our 
reasonable  faculties  to  act,  nor  can  our  consciences  be  acquitted  of  guilt.  I 
will  take  the  liberty  of  reminding  you  that  your  oath  is  **  that  you  will  well  and 
truly  try,  according  to  evidence;"  this  obliges  you  to  expel  everything  from 
your  minds  which  you  might  have  heard  out  of  doors  respecting  the  whole 
business  of  the  insurrection,  excepting  such  only  as  proved  by  the  evidence. 
Your  present  situation,  gendemen,  imposes  upon  you  a  duty  which  is  highly 
important;  important  as  it  concerns  your  country,  the  prisoner,  and  likewise 
yourselves:  it  concerns  him,  because  his  life  or  death  is,  in  some  measure, 
placed  in  your  hands;  it  is  upon  your  verdict  it  depends  whether  he  shall 
continue  with  industry  to  spend  the  remainder  of  his  life  with  his  family  and 
friends,  or  whether  he  must  leave  them  all,  and  be  suspended  between  heaven 
and  earth  to  a  gazing  multitude.  Your  decision  is  of  importance  to  your 
country,  because  we  are  now  treading  upon  the  dangerous  and,  1  had  almost 
said,  unbeaten  ground  of  constructive  treason,  and  because  it  may  and  will 
operate  as  a  precedent  to  future  proceedings.  Nor  is  it  less  important  to  your- 
selves, because,  if,  owing  to  honest  intention  and  mistaken  views,  you  should 
go  farther  than  a  reflecting  moment  would  dictate,  in  some  circumstance  of  a 
public  nature  which  might  posHiblif  occur,  the  work  would  be  irretrievably 
done,  the  reflection  would  come  too  late,  and  pardon  would  be  out  of  the 
question. 

I  will  now  proceed  to  consider  the  particidar  offence  imputed  in  the  indict- 
ment to  John  Fries,  the  prisoner  at  the  bar,  by  which  he  must  be  convicted, 
if  at  all.  [Mr.  Lewis  here  read  the  indictment.]  To  this  indictment  he  has 
pleaded  not  guilty,  and  you  are  sworn  to  decide  upon  the  issue.  The  ques- 
tioa  is  not  whether  he  has,  or  has  not,  been  guilty  of  a  riot  or  rescue :  he  may 
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have  been  guilty  of  a  high  misdemeanour,  of  this  or  the  other  description ;  but 
the  question  is,  has  he  ordered,  prepared, "and  levied  war  ag^ainst  the  Uoiied 
States?     That  is  the  language  of  our  Constitution,  and  the  act  of  Coneress 
formed  thereupon.    In  order  to  insure  the  conviction  of  this  man  at  all  evenis, 
it  hns  been  stated  to  you,  and  that  with  no  small  degree  of  confidence,  that,  as 
the  fraraers  of  our  Constitution  have  adopted  the  words  of  the  English  statute, 
the  courts  are  bound  to  admit  the  expositions  which  have  taken  place  upon  it 
from  time  to  time  in  the  English  courts:  though  we  have  laws  of  our  own,  jet 
in  order  to  know  the  true  meaning  of  our  Constitution,  we  are  to  go  hack  into 
the  remotest  and  most  dark  ages  of  English  history,  to  understand  its  mean- 
ing !     The  English  statute,  or  the  opinions  of  the  courts  of  justice,  are  equally 
become  part  of  the  code  in  that  cotmtry,  it  is  tnie,  and  it  was  as  possible  for 
the  frnmers  of  our  Constitution  to  have  extended  the  one  as  the  other  to  this 
country,  had  they  chosen  so  U)  do,  but  their  not  doing  it,  is  a  presmnptive  proof- 
that  it  was  not  acceptable.     To  me  it  appears  strange,  that  while  the  English 
siHtute  is  not  in  force  here,  the  English  construction  of  that  statute  shoold! 
Thai  is  a  position  I  never  mean  to  subscribe,, but  controvert  it  from  the  bepn- 
ning  to  the  end  of  this  case.     As  we  have  enacted  laws  of  our  own,  and  have 
not  extended  the  laws  of  England  to  this  country,  we  must  put  our  own  con* 
struction  upon  them,  and  not  the  determination  of  an  English  court.     Neither 
the  English  laws  nor  the  opinions  of  English  judges  are  to  be  regnnled  any 
farther  than  is  consistent  with  our  good,  to  appreciate  which,  the  situation  of 
tfie  times  when  those  opinions  were  given,  and  whether  the  judges  were  de- 
pendent or  independent,  are  important  considerations.     I  do  not  mean  to  find 
fault  with  English  decisions  in  general :  I  believe  that  with  regard  to  property, 
since  the  judges  have  been  rendered  mdependent  of  the  crown,  it  is  as  wisely 
administered  as  the  laws  of  any  part  of  the  globe  are:  but  they  were  not 
always  in  a  situation  to  give  impartial  opinions,  when  they  held  their  station  at 
the  will  of  an  arbitrary  monarch,  who  could  hasten  or  delay  causes  at  his  plea- 
sure, to  which  the  judges  were  the  most  obsequious  tools.     Such  has  been 
.the  decisions  of  some  periods  respecting  treason.     But  it  is  not  true  that  the 
V(TV  words  of  the  Fiitrlish  statute  nre  ^idopted  in  our  Constitution:  th<'V  v«^rv 
materially  differ:   the  statute  ot'  Edwnrd  11!.  does  not  provide  that  ronlV*?ion 
must  be   made  in  open  court  if  received  at  all ;   it  does  n(»t  speeify  that  two 
witnesses  shall  be  neeessary  to  estahlisti  lh(»  faet,  but  it  was  let'i  to  the  coiirx 
upon  prinri|)les  of  common  law;  nor  does  it  say  a  single  word  about  unor^ff 
act.     JSinee,  then,  the   two  statutes  are  so  dissimilar  in   important  point-:,  it 
would  he  verv  wronu  to  admit  of  the  same  eonstruetion  in  both.     So  nrr-iil 
was  our  jjovernmeui  of  the  lives  of  our  cilizeiKS,  viewini;  the  injuries  nthiT 
countries  had  sustained  by  indelinite  laws,  they  provided  that  the  crime  ?hoiii'i 
I'e  put  in  the  iiidletnieiit,  and  supported  hy  the  testimony  of  two  witnesses,  bt 
Eiiirland  there  might  he  one  witness  to  one  overt  act,  and  another  to  anoih^T- 

Hut  I   shall  now  proceed  to  show  what  does,  or  what   does  not  amount  ^^ 
levyinij  war:   in  doiriir  this,  we  are  not  to  fro  hack  to  corrupt  times,  und^■^l*o^ 
rupi  judjres,  nor  do  I  think  the  observations  of  those  judges  are  in  the  Ki^'t 
oblijTaiorv  upon   our  courts;  hut  how  far  they  will  be  respected,  is  an»^tlt«*r 
question;   we  may  rest  assured   thev  will  he  regarded  no  farther  than  n-ii^on 
will  sugifest.     This  1  consider  of  importance,  not  only  at  present,  but  to  p«»*- 
tcriiy.     Most  of  our  laws,  it  must  be  remembered,  are  from    Enjjland.  and 
were  brought  with  our  ancestors  as  their  birth-ri^ht:   this  was  the  e;j>e  wl.er- 
ever  British  subjects  emij^rated  ;  but  as  saon  as  we  became  indepcndi*ni  SLiie*. 
we  enacted  laws  of  our  own,  although   in  a  jfreat  degree  copied  from    British 
States,  hut  they  became  new  under  our  ('onstiiuiion. 

I  think,  gentlemen,  I  shall  he  able  to  show  you,  upon  the  opinions  of  men 
sound  in  law  knowledge  in  England,  that  tfie  definition  of  treason  in  ourC«Mi- 
stitution  will  not  bear  the  construction   that  has  been  put  upon  theirs  at  an 
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early  period.  We  have  an  express  and  distinct  meaning;  of  this  crime  in  our 
own  acts  of  Congress;  in  the  act  passed  1790  (vol.  i.  page  100).  Sec;,t.  1 
•hows  what  treason  is,  and  particularizes  wherein  it  shall  consist.  Sect.  6 
defines  the  punishment  which  should  be  inflicted  on  a  rescue  of  persons  com- 
mitted to  custody,  or  in  the  hands  of  the  officer.  But  there  was  another  act 
passed  defining  the  precise  circumstances  attending  this  case — this  was  passed 
after  the  declaration  of  the  judges  on  the  case  of  the  Western  Insurrection — and 
from  its  being  enacted  subsequent  to  all  others  upon  this  species  of  crime, 
appears  to  me  to  be  binding  upon  our  courts:  I  mean  the  Sedition  act.  It 
appears  to  reach  the  present  case  in  the  fullest  extent;  the  language  of  that 
act  is,  whoever  shall  combine  or  conspire,  &c.,  shall  be  guilty  of  a  high  mis- 
demeanour; this  act  does  not  specify  the  number:  a  township,  a  county,  or 
twelve  counties  equally  are  within  the  law.  Combining  to  prevent  the  execu- 
tion of  the  law  :  this  reaches  the  action,  whatever  may  be  the  number  or  force 
vaed :  it  is  a  misdemeanour,  and  shall  be  punished  with  Jine  and  imprison" 
men/,  not  death.  Whether  the  object  shall  or  shall  not  be  effected,  the  law 
says  the  punishment  shall  be  the  same.  Here,  then,  is  a  solemn  declaration 
made  by  the  legislature  itself,  the  same  body  that  enacted  the  punishment  of 
death  to  what  they  termed  treason  by  a  prior  law,  and  surely  that  authority 
had  the  greatest  right  to  put  a  construction  on,  or  make  an  alteration  in  their 
own  law.  If  there  is  a  legal  definition  of  the  crime  committed  by  the  prisoner 
It  the  bar,  this  act  contains  it:  every  case  is  here  provided  for  by  the  punish- 
ment of  fine  and  imprisonment,  and  had  a  prosecution  taken  place  under  this 
wU  a  conviction  would  have  been  certain,  and  the  punishment  would  have 
been  rigorous  and  exemplary. 

Under  this  head  of  English  construction,  I  would  ask  how  it  can  apply  to 
Q8,  when  we  consider  that  before  the  act  of  William  III.,  no  person  charged 
with  high  treason  was  allowed  counsel  to  plead  for  him,  unless  he  stated  some 
objection  in  point  of  law  which  made  an  argument  necessary,  and  even  then 
he  could  not  do  it  without  first  admitting  the  truth  of  the  fact  charged  against 
him,  and  yet  all  the  decisions  of  English  courts  alluded  to  were  formed  before 
ibat  period  !  Further.  Not  only  was  the  accused  not  allowed  counsel,  but  if 
he  had  hundreds  of  the  most  respectable  witnesses  to  prove  the  falsity  of  the 
allegations,  he  never  had  a  right  to  bring  them  f4)rward  until  the  reign  of  Wil- 
liam III.  These  decisions,  gentlemen,  of  the  Enj^lish  courts,  which  are  called 
up  as  precedents  for  us  to  regard,  were  formed  uniler  these  arbitrary  circum- 
iiances.  No  counsel  allowed,  even  though  the  prisoner  was  deaf  and  dumb, 
nor  witnesses,  if  he  could  even  prove  he  was  hundreds  of  miles  distant  at  the 
time.  Further,  to  show  what  dependence  can  he  placed  on  the  sayings  of 
these  men,  you  will  observe  that,  until  the  time  of  William  III.,  all  the  judges 
held  their  commissions  during  royal  pleasure  only,  and  even  until  the  first  of 
George  111.,  the  judges  were  never  completely  independent,  and  of  course 
were  obliged  to  study  the  royal  pleasure;  their  opinions  being  exicirted  before 
the  trial  commenced.  The  consequence  of  all  this  is  plain,  that  no  impartial 
opinion  could  be  given.  It  was  common  before  trial  first  to  closet  these  de- 
pendent judges  and  bring  them  to  submission,  if  their  opinions  ran  counter. 
Bacon,  the  greatest,  wisest,  but  meanest  of  mankind,  thus  stooped  to  become 
the  tool  of  his  master.  Those  who  could  not  thus  be  brought  over  were  de- 
posed, and  more  obsequious  persons  placed  in  their  room,  and  it  was  not  till 
they  could  have  a  decision  thus  formed  that  persons  were  brought  on  their 
trial  for  high  treason.  And  yet  we  are  referred  to  these  persons  to  tell  us 
what  is  the  meaning  of  our  own  statute  on  treason !  Thus  it  was  that  many 
of  the  best  citizens  of  England  fell  a  sacrifice,  and  for  no  other  purpose,  many 
of  them,  than  because  they  possessed  exalted  virtue.  During  the  existence  of 
this  state  of  things,  the  judges  would  sit  silent  on  their  bench  during  a  trial  for 
life,  and  hear  the  crown  officers,  instead  of  acts  and  expressions  of  humanity 
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to  the  unhappy  prisoner,  ahuse  him  with  the  most  opprobrious  and  insulting 
language.  Influenced  by  this  meanness.  Sir  Edward  Coke,  while  attorney- 
general,  descended  to  abuse  the  great  and  good  Sir  Walter  Raleigh  wiih  ihe 
vile  epithets  of  traitor,  viper,  and  spider  of  hell,  6ic,,  turning  away  froia 
him  with  the  greatest  scorn :  and  this  was  the  manner  iu  which  trials  were 
commonly  managed.     See  Foster,  234. 

It  was  well  known  that  the  statute  of  Edward  III.  made  no  provision  what- 
ever respecting  the  charging  of  an  overt  act  in  the  indictment,  nor  does  it  say 
anything  about  proof;  but  a  statute  enacted  in  the  reign  of  Edward  VI.  made 
two  witnesses  necessary  in  cases  of  high  treason ;  but  Foster  says  no  great 
regard  was  paid  to  this  better  statute  till  near  a  century  after,  and  the  reason 
assigned  was  that  it  was  not  for  the  safety  of  the  crown,  or  to  the  common  wfJl 
known  rules  of  legal  evidence.     It  was  common  to  admit  one  witness  of  his 
own  knowledge,  and  another  by  hearsay,  if  ix  was  even  from  the  mouth  of  that 
one,  and  at  the  third  or  fourth  hand,  and  frequently  the  depositions  were  taken 
out  of  court  to  be  read,  rather  than  bring  them  into  open  court.     This  must 
appear  an  uncommon  representation  of  the  administration  of  justice,  but  it  is 
a  fair  picture  of  the  times  under  which  the  decisions  took  place  which  are 
brought  against  us.     At  the  period  in  which  the  seven  bishops  were  triet). 
Lord  Camden  declares  that  Justice  Powel  was  the  only  honest  man  that  sat 
on  the  bench.     Blessed  justice!     I  know  that  since  the  judges  have  become 
independent  men  in  England,  there  has  been  as  much  independence  ia  their 
conduct  as  in  any  country ;  but  then,  as  Hale  tells  us,  these  decisions  had 
already  taken  place,  and  therefore  they  must  be  abode  by ;  but  he  takes  care 
to  caution  future  judges  how  they  introduced  new  cases  by  putting  new  cod- 
structions.     The  question  now  is,  whether  this  court  and  jury  are  prepared  to 
be  bound  by  judges  thus  principled  and  thus  circumstanced,  to  form  a  decision 
upon  our  oivn  law,     I  c(»ntend  that  these  decisions  are  by  no  means  biuding 
upon  us.    We  have  the  Sedition  law,  which  comprehends  the  whole  rase,  lo 
1  Hale,  132,  and  1  Blackstone,  60,  it  appears  to  be  lamented  that  the  inde- 
pendent judges  of  later  days  have  no  power  to  alter  the  rules  of  law  esiah* 
lished  in  tho  dark  ages  of  Enj^iish  jurisprudence;  otherwise,  we  have  reason 
to  believe,  they  would  not  be  in  existence  at  this  day.     Lord  Kenvon,  whtn 
counsel  for  Lord  George  Gordon,  declared,  that  he  did  not  think  the  Parli:iimn: 
of  Edward  III.  ever  had  any  design  that  constructive  treason  should  exi*iii 
ail,  or  any  wish   to   leave  room   for  it  to  be  introduced.     We  are  certainly. 
therefore,  untrammclicd  by  every  foreign  rule ;  otherwise  the  question  wou.J 
be,  what  rules  we  should  adopt,  and  what  not.     It  is  a  rule  in  law  that  staiuies 
affecting  life,  should  never  extend  beyond  the  letter  of  the  law,  so  as  to  lea^e 
the  possibility  of  a  doubt.     If  that  is  a  rule  respecting  penal  statutes  in  gentrul. 
abundant  more  so  is  it  necessary  respecting  the  high  crime  of  treason.    A^ovc 
all  things,  if  bad  times  should  ever  happen  in  this  country — and  bad  times  imv 
come  here  as  well  as  they  have  in  all  other  countries — it  will  be  of  vast  im* 
porlance  that  the  law  should  be  known  precisely  ;  it  will  be  of  constqueiuc 
to  a  citizen  to  know  on  what  law  he  is  to  be  tried,  if  he  becomes  the  devoifii 
object  of  any  one's  resentment,  or  commits  a  crime  :  it  is  of  consequence  ih^i* 
the  flood-gates  of  usurpation  and  tyranny  should  never  be  left  open,  and  li'i^ 
liberties  of  our  citizens  be  thrown  away  «</  libitum  on  the  uncertain  groundnf 
construction.   I  Blackatone,  88,  Foater,  58,  we  read  that  it  ought  to  be  "  ckartr 
tlian  life  itself." 

We  now  come  to  examine  the  true,  full,  just  and  reasonable  meaning  of  on: 
own  treason  statute;  for  I  do  not  admit  that  constructive  treason  uuc'ii  i«' 
exist  at  all.  A  line  is  drawn,  and  if  we  ever  cross  it,  where  are  we  lo  stop? 
Treason  against  the  United  States,  we  find,  consists  in  "levying  war  anajn*! 
them/*  «fec.  The  question  is,  what  is  levying  war?  Levying  war  niav  Lir'v 
extend  to  the  three  following  things : 
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•  Fir«t.  Where  a  body  of  men  take  op  arms,  and  array  themselves  in  a 
martial  manner  against  the  government,  with  a  view  to  put  an  end  to  its  ex- 
istence. This  is  its  plain  natnral  meaning,  but  cannot  be  said  to  have  been 
transacted  by  the  prisoner  at  the  bar,  and  therefore  requires  no  farther  defini- 
tion. 

Secondly.  It  is  expressly  levying  war,  if  a  part  of  the  Union  throw  off  all 
allegiance  aAd  authority  of  the  United  States,  totally  disregarding  its  laws  and 
institutions,  and  act  as  a  divided  people  as  though  they  did  not  belong  to  them. 

Thirdly.  Where  laws  have  been  enacted  by  the  Union,  pursuant  to  the 
Constitution  of  the  United  States,  and  a  number  of  people,  being  dissatisfied, 
should,  of  their  own  authority,  by  numbers,  or  force  of  arms,  take  possession 
of  the  legislative  or  executive  authority,  and  by  this  force  of  arms  or  num- 
bers should  undertake  to  compel  either  of  the  departments  of  government  to 
act  as  they  dictate,  thus  robbing  the  government  of  its  legitimate  power,  by 
assuming  it  themselves. 

Mo  doubt  the  good  of  posterity  was  intended  in  the  constitutional  definition 
of  treason,  and  we  are  to  touch  it  with  a  trembling:  hand  indeed,  lest  it  moulder, 
and  grow  into  God  knows  what.  Now,  as  this  is  an  act  which  was  deli- 
berately formed,  if  we  go  upon  the  dangerous  ground  of  construction,  that 
cannot  be  done  so  deliberately:  No;  I  say  it  was  to  be  handed  down  pure  to 
posterity,  and  we  ought  not  even  to  depart  from  a  letter  of  it.  If  liberty  of 
construction  is  to  take  place  in  any  degree,  by  so  much  it  tends  to  render  the 
Constitution  vague  and  uncertain,  and  we  know  not  where  it  will  end.  If  the 
Constitution  only  intended  the  three  definitions  of  levying  war  which  I  have 
laid  down»  it  is  clear  that  a  man  cannot  overstep  those  constitutional  limits 
without  intending  to  do  it.  Go  beyond  this,  and  you  leave  jurors  and  judges 
to  make  the  Constitution  anything  or  nothing — a  mere  nose  of  wax,  to  be 
moulded  into  any  form  at  their  will;  and  they  may  be  excused,  because  left  to 
exercise  their  own  judgment  upon  it;  but  Lord  Hale  has  charged  you  not  to 
do  this,  even  though  encouraged  by  a  parity  of  reasoning:  agreeably  to  his 
apprehension,  it  is  deducible  that  if  ever  we  have  a  bad  president,  presidential 
encroachment  may  wrest  the  Constitution  to  everything  that  may  serve  any 
particular  purpose.     But  God  forbid  either  should  ever  happen. 

Mr.  Lewis  then  went  into  a  full  examination  of  the  English  law,  after  which 
be  said : 

I  shall  now  proceed  more  particularly  to  state  my  reasons  for  alleging  that 
the  crimes  with  which  the  prisoner  is  charged  are  fully  comprehended,  and 
punishment  provided  for  them,  in  the  Sedition  law.  This  I  shall  consider 
first,  as  it  relates  to  the  rescue  independently ;  secondly,  I  shall  make  some 
observations  on  the  law,  independent  of  the  rescue ;  and  thirdly,  both  together. 

It  is  admitted,  that  the  mere  rescue  of  the  persons  from  the  custody  of  the 
marshal  at  Bethlehem,  would  not  amount  to  treason  ;  and  it  would  not  be 
necessary  for  me  to  say  a  word  about  that,  were  it  not  for  the  following  rea- 
sons. Speaking  of  pulling  down  meeting-houses,  brothels,  prisons,  &c.,  the 
crime  is  defined,  4  Blackstone,  129:  "offences  against  public  justice,  is  ob- 
iiructing  the  execution  of  lawful  process.'*  This,  there  can  be  no  doubt,  is 
an  offence  at  common  law,  and  persons  found  guilty  of  a  rescue  of  a  person 
convicted  of  a  crime,  are  adjudged  guilty  of  the  same  crime,  and  would  be 
punishable  accordingly,  had  it  not  been  for  our  act  of  Congress,  (the  Sedition 
act;)  but  that  act  reduces  a  rescue,  generally,  to  misdemeanour.  But  agreeably 
to  law,  persons  rescuing  others  not  committed  for  treason,  are  not  guilty  of 
treason.  A  case  in  4  li/acksione,  86,  the  party  himself  was  guilty  of  felony 
at  common  law  by  making  escape,  but  I  believe  it  to  be  an  entire  new  doc- 
trine to  make  the  offence  of  the  accessories  -or  assistants  higher  than  those 
who  are  rescued:  Rescue  of  persons  for  felony  has  been  always  felony,  for  trea- 
son, iic.    I  think,  therefore,  it  is  clear  to  prove  that  every  exertion  has  been 
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used  to  attempt  to  make  treason  of  this  crime,  by  the  gentlemeo,  but  it  is  as  cleu 
that  they  have  searched  and  tried  in  vain. 

But  it  is  farther  said,  that  this  business  assumed  a  generality,  and  that  theohject 
was  to  defeat  a  law  of  the   United  State's,  for  which  purpose  a  number  com- 
bined and  conspired  together,  and  more  eflfectually  to  accomplish  this,  they 
rescued  the  prisoners,  and  therefore  committed  treason.     Were  I  to  admit  this, 
I  might  call  upon  the  gentleman  to  support  his  conclusions  by  authority,  to 
show  that  preventing  the  execution  of  process,  or  releasing  prisoners  before 
they  were  carried  to  jail,  is  treason.     I  repeat,  that  the  only  case  mentioned, 
is  in  the  disgraceful  days  of  Henry  VIIL,  which  I  think  is  inadmissible.   But 
I  deny  the  fact :  I  deny  that  there  was  any  combination  or  conspiracy  between 
the  people  of  Lower  Milford,  in  Northampton  county,  and  those  of  Bucks 
county,  at  all  upon   the  business.     First,  the  people  of  both  counties  were 
alike  averse  to  this  law,  and  for  similar  reasons.     I  believe  there   are  many 
unprincipled  men  who  wish  to  injure  their  country,  and  go  about  preachini^ 
up  sedition  to  the  people,  which,  communicated  in  different  directions,  caich 
fire  in  the  same  manner,   and  perhaps  at  nearly  one  period  ;  hence  it  is  that 
their  prejudices  and  opposition  may  appear  from  the  same  cause,  without  par- 
ties holding  the  least  correspondence.     I  ask  you  whether  there  is  a  titileof 
evidence  to  prove  that  ever  the  prisoner  went  into  Northampton  county  till 
this  circumstance  occurred  ?  was  there  any  communication  by  writing,  or  any 
other  way  ?  no,  not  at  all.     Upon  what  foundation  can  a  conjecture  ari^e, 
then,  that  there  was  a  combination  ?     You  are  not  to  try  by  conjeciure,  or 
wild  supposition:  no,  you  are  sworn  to  "well  and  truly  try  according  lo 
evidence."     Does  it  appestr^  I  ask  you  to  recollect,  gentlemen  of  the  jiirr, 
that  this  conduct  was   instigated  by  any  intercourse  in  any  way  held  wiih 
Northampton  county  ?     No,  it  does  not;  but  there  is  a  strong  presumption 
that  the  discontents  took  root  and  grew  to  that  state  without  any  combin;ition 
at  all.     But  whether  or  not  treason  was  committed  in  Milford  township,  i^ 
not  for  you  at  present  to  say ;  the  overt  act  is  laid  at  Bethlehem,  and  there  it 
must  be  proved,  that  he  levied  war  upon  the  United  States  wiih    a  number, 
or  by  lorce  suflicient  for  the  purpose,  and   that  with    them    he   combined  and 
conspired,  <&:c.     If  he  did  this  at  all,  he  did  it  on  ihe  7th  of  M;irrh,lor  it  does 
not  appear  that  he  ever  was  there  before  in  his  life ;  now  if  tfiere  was  a  con- 
j^piracy,  it  must  appear  that  he  acted  previously  and  in  concert  with  otlH-rs, 
and  the  act  would  have  i)een  alike  chargeable  to  all;  but  this  does  noi  appwr. 
It  is  true  Fries  was  heard  to  say  **  we  will  oppose  you,  and   all  the  peopk' ol 
Northampton  will  join  us  ;"  but  this  could  easily  arise  from  his  having  hrird 
that  the  people  of  Northampton  were  dissatislied  with  the  law,  but  it  does  not 
follow  that,  because  there  were  discontents  in  Norlliamplon  county,  he  should 
be  responsible  for  their  actions,  particularly  since  it  all,  at  least,  depends  upon 
conjecture.      Kclyngy  ID,  has  a  case  to  answer  this,  where  rebellion  exisitdin 
two  parts  at  one  time,  but  it  was  determined  that  this  mii;ht  happen  wiihoul 
correspondence,  since  no  such  evidence  appeared,  and  therefore  no  notice  w;is 
taken  of  it.     Then,  jjentlemen,  if  I  were   for  a  moment   to  admit  that  J<dm 
Fries  had  committed  treason  in  Bucks  county,  which  I  deny,  it  would  be  ira- 
material  upon  the  present  occasion,  because  upon  every  indictment  for  treason, 
the  overt  act  must  be  proved  in  the  county.     But  it  is  said  that  doctrine  does 
not  apply,  each  State  being  to  the  whole  United  States  as  a  county  to  the  Suite, 
because  the  grand  jury  have  the  district  at  large  to  inquire  for  ;   and  therti'i»re 
it  is  immaterial  whether  laid  in  one   county  or  the  other.     If  this    be  soiiiul 
law,  dreadful  indeed  must  be  the  situation  of  the  people  of  the  United  Siaits, 
if  the  government  should  ever  fall  into  different  hanils  from  those  in  which  it 
is  now  happily  placed,  because  an  attorney  may,  at  any  time,  keep  a  person,  ar- 
raigned for  a  capital  offence,  in  ignorance,  till  he  comes  to  the  place  of  trial, 
and  of  course  not  prepared  to  repel  it  at  a  very  distant  place  from  where 
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the  act  is  laid.  But  this,  I  will  be  bold  to  say,  cannot  be  law.  My  reasons 
for  thinking  so  are,  first,  the  law  of  Congress,  called  the  judiciary  act,  sec. 
29,  vol.  i.  page  67,  says,  that  in  cases  punishable  with  death,  the  trial  shall 
be  had  in  the  county  where  the  oflence  was  committed:  here  I  would  remark 
that  the  law  takes  notice,  not  of  a  State  or  a  district,  but  of  a  county,  and 
therefore  the  analogy  drawn  by  Mr.  Sitgreaves,  that  a  district  to  the  United 
States  is  the  same  as  a  county  to  a  State,  is  not  in  point.  The  trial  is  to  be 
had  in  the  county  unless  the  judges  shall  determine  that  it  cannot  be  had  there 
without  great  inconvenience  (see  Foster,  194);  but  let  the  offence  be  where  it 
may,  twelve  jurors  must  be  summoned  from  the  county ;  see  p.  237  of  the  same 
book.  If  we  examine  these  authorities,  they  will  appear  different  from  what 
they  were  represented.  2  Hawkins,  c.  46,  sec.  34,  is  an  authority  to  prove 
that  upon  a  plea  of  not  guilty  to  a  specific  charge  as  to  place,  &c.,  in  an  in- 
dictment, if  the  least  variance  appears  from  that  place,  it  is  sufficient  to  acquit 
the  party,  and  is  fatal  to  the  prosecution.  It  is  not  necessary  for  me  again  to 
say  that  you  are  totally  to  exclude  from  your  views  whatever  the  prisoner  did 
in  Backs  county,  since  the  charge  is  laid  in  Northampton,  and  since  an  ac- 
quittal from  that  charge  will  not  prevent  a  prosecution  in  Bucks  county.  If 
it  appears  that  no  treason  was  committed  by  him  on  the  7th  of  March  at 
Bethlehem,  you  must  pronounce  him  not  guilty. 

Mr.  Lewis  then  reviewed  the  testimony  of  Dellinger  on  the  circiun- 
ftanees  which  led  to  the  expedition  to  Bethlehem,  which,  he  contended,  had 
Dfothing  to  do  with  it,  save  the  quo  animo.  It  appeared  that  they  heard 
Shankwyler  was  to  be  there ;  but  it  is  not  pretended  that  going  there  upon  that 
iccount  would  be  treason,  and  particularly  as  Shank wyler  was  not  in  custody; 
lod  jt  does  not  appear  that  the  prisoner  knew  of  any  others  being  there  at  that 
ime.  Then  the  object  particularly  was  to  see  Shankwyler.  When  they 
ame  to  the  bridge,  it  appeared  to  them  that  two  men  were  detained  at  Beth- 
shem,  and  it  seems  they  went  forward  to  rescue  them.  In  this  they  were 
jstifiable;  for  if  the  law  was  violated,  it  was  by  Major  Nichols,  in  making 
p  arrest  which  the  law  did  not  authorize  him  to  do.  They  were  illegally 
etained,  and  it  was  lawful  for  anybody  to  go  and  rescue  them.  (2  /A)rd 
Raymond,  1301.)  I  am  not  disposed  to  blame  the  marshal;  but  I  cannot 
istify  him  in  point  of  law :  his  situation,  no  doubt,  rendered  it  a  prudent 
leasure  ;  but  it  was  detaining  men  by  false  imprisonment,  and  was  enough  to 
larm  all  the  people  of  the  State.  1  mention  the  circumstance  only  to  prove 
liat  there  can  be  no  rescue,  unless  the  persons  liberated  are  legally  confined. 
QStead  of  Pries  being  guilty  for  that  action,  a  very  worthy  man  (the  marshal) 
fas  guilty  of  assault  and  battery  in  the  act  of  detention.  If  this  is  fact,  how 
loea  the  afifair  stand  afterwards  respecting  universality  and  design?  I  have 
jQStified  Fries  and  the  others  in  leaving  the  bridge  to  go  up  to  Bethlehem,  and 
the  laws  of  their  country  will  justify  them,  hecuuse  it  does  not  appear  that 
they  knew  these  people  were  discharged.  When  they  got  to  Bethlehem,  it 
appeared  there  were  a  number  of  persons  under  arrest;  for,  it  does  not  at  all 
appear  in  evidence  that  they  ever  heard  before  that  F^ox,  I  reman,  or  the  Lehigh 
prisoners,  were  there  :  the  gentlemen  on  the  other  side  only  presume  it;  but 
yout  gentlemen,  mu^t  not  go  upon  presumption.  ''  You  must  well  and  truly 
try,  and  true  deliverance  make,  according  to  evidence/'  It  does  not  appear 
they  knew  of  it;  they  came  from  a  great  distance,  and  from  quite  another 
part  of  the  country  than  where  the  Bucks  county  people  came  from  ;  Fox  and 
[reman  had  been  just  brought  in,  and  none  of  them  knew  they  were  there  ; 
fiowever,  when  they  were  got  there,  upon  a  lawful  occasion,  hearing  of  a 
lumber  of  persons  being  confined  there,  and  that  they  were  to  be  taken  to  Pliila- 
ielphia  for  what  they  considered  to  be  no  crime,  they  generally  waxed  warm  ; 
>ut  Fries  was  cool ;  he  endeavoured  to  pacify  them  :  he  had  brought  his  sword 
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with  him,  but  when  he  was  appointed  an  ambassador  of  peace  to  treat  with 
the  marshal,  he  left  it  behind  him. 

The  whole  of  the  transaction  must  be  viewed  as  a  sudden  affray,  like  nu- 
merous cases  mentioned  in  Hale,  Foster,  &c.,  where  great  and  sudden  riots 
arose.     Where  is  the  proof,  I  ask,  of  combination,  of  associatioD,  or  of  cor- 
respondence?    None  at  all:  they  came  there  to  a. man  without  the  least  trea- 
sonable views,  for  it  was  merely  by  chance  they  came  there  at  all.     There 
was  much  rage  among  the  people  upon  the  first  impression  the  knowledge  of 
the  prisoners  in  custody  made,  and  had  it  not  been  for  the  cool  conduct  of  ihe 
prisoner  at  the  bar,  blood  and  massacre  would  have  been  the  immtKliate  con- 
sequences, for,  no  doubt,  liquor  was  operating  pretty  much   in  their  brains. 
An  altercation  took  place':  they  insisted  on  the  prisoners;  and  in  the  prosecu- 
tion of  his  delegation,  from  the  peremptory  demands  of  the  people,  he  made 
use  of  language  which  I  admit  was  unjustifiable,  and  violating  the  law,  for 
which  he  ought  to  be  punished,  but  not  with  death,  1  Haie^  153.   But  further: 
the  persons  were  not  in  prison,  they  were  only  in  custody  of  the  marshal. 
These  are  materially  distinct;  the  releasing  of  persons  taken  to  prison,  is  only 
a  misdemeanour,  while  releasing  them  after  they  are  in   prison,  which  is  in 
some  measure  the  sanctuary  of  the  law,  is  felony:  4  Blackstone^  130.    The 
breaking  open  of  prisons  generally  is  treason,  but  in  no  case  is  the  releasing 
prisoners  before  they  are  taken  there  {Kelyng,  75,  63 ;  Lord  GurdorCi  trial)', 
{Demarree^s  ca«e,4  StcUe  Trials,  844  and  900).  It  would  not  have  been  treason, 
therefore,  if  a  number  of  persons   had   actually  conspired  to  rescue  these 
prisoners  from   the  marshal,  nor  even  if  they  had  .been  confined  in  a  jail, 
instead  of  a  room,  because  it  was  not  a  general  design  to  break  open  ail  pri- 
sons, but  one  only.    But,  on  the  contrary,  they  were  not  in  prison ;  thej  were 
only  in  custody  of  the  ofiicer  who  served  the   process ;  how,  then,  in  the 
name  of  reason  and  common  senscf,  will  it  be  made  to  amount  to  treason 
when  it  would  not  if  they  had  been  in  jail.     But,  say  the  gentlemen,  we 
will  not  rail  it  rescuing  of  prisoners,  but  a  general  obstruction  of  the  execu- 
tion of  the  law,  and  the  means  here  used  were  to  support  that  general  objecu 
The  rescue  is  of  itself  a  specific  offence,  and  of  itself  admitted  by  Mr.  Sii- 
greaves  to  be  only  a  misdemeanour.     If  it  is  so,  how  is  it  possible  to  convert 
a  rnisilemeanour  into  a  treason,  and  thus  to  take  away  the  life  of  a  man  when 
imprisonment  only  is  his  desert!     But  what  ground  is  there  alleged  lor  this 
position  ?    It  is  said  that  the  arming  and  arraying  a  number  of  men  was  wiih 
this  intent.     1   deny  the   fact,  and   it  has   by  no  means  been  proved.    The 
cases  referred  to  in  England  are  treason  to  a  demonstration.     Enhancing  ser- 
vant wages  could   not  be   done   by  force  but  by  surrounding  the  Parliament 
house,  and  this  was  justly  denominated  waging  war  against  the  king.    Any 
rising  to  alter  religion  must  be  effected  the  same  way.    Keligion  is  esiabVishtd 
by  law  in  England,  and  that  law  must  be  altered  by  the  Parliament;  therefore 
it  could  not  be  forcibly  altered  but  by  levying  war.  (4  Biackstone^  81.)  He- 
forn^ing  the  laws  must  be  done  the  same  way,  if  at  all.  (1  Hawk,  c  17,  ^  25 ;  see 
JSrskiiie  in  Gordan^s  tria/^  32.)   Not  only  open  rebellion,  but  resisting  the  laws 
as  euacted  is  treason.     The  laws  are  a  proof  of  the  authority  of  the  comn^on- 
wealth,  and   resisting  those  laws   is   making  the   parties  independent  ol'  the 
commonwealth,  and  therefore  a  defiance  of  the  authority  of  the  State.    Lord 
Mansrteld,  in  the   charge  on  the  same  trial,  says,  among  other  enumeranons 
that  combinations,  «fec.,  to   arrest  the  execution  of  militia   laivs^  is  treason, 
'['his  strongly  merits   observation.     Why  does   the  learned  and  experienced 
Lord  Mansfield  particularly  specify  militia  laws   and   no  other?      \Vhy  di»es 
he  not  say  to  arrest  the  execution  of  any  law  ?     Why  the  militia  law  ?     For 
the  best  of  all  reasons — the  same  reason  as  the  taking  or  attacking  a  fort  or  a 
castle  belonging  to  the  king,  because   that  is  the  place  where   he   keeps  h»s 
military  forces,  and  because  the  military  is  the  strength  of  the  kingdom,  and 
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this  is  resisting  the  military  authority.  Therefore,  it  must  be  allowed,  that  a 
resistance  of  militia  laws  is  upon  a  very  different  footing  than  any  others,  and*, 
in  time  of  danger,  resisting  this  law  would  prevent  the  militia  bein^g  drawn 
into  the  field  when  there  is  occasion  for  them. 

Now,  gentlemen,  these  things  ail  considered,  plainly  show,  that  what  is 
now  attempted  is  a  novel  experiments  like  modern  philosophy,  an  entire  new 
thing,  saving  the  solitary  instance  in  the  reign  of  Henry  VIII.,  and  it  is  clear 
that  the  resistance  of  no  law  is  treason,  but  the  militia  law.  I  agree  also  with 
thie  doctrine  Lord  Mansfield  lays  down,  that  any  attempt  to  oppose  the  laws, 
by  iniimidaiion  and  violence,  is  levying  war,  and  treason. 

It  is  unnecessary  for  me  to  turn  to  the  books  to  prove  that  confession  of 
the  party,  or  words  spoken  by  him,  taken  perhaps  in  the  time  of  fear,  are 
not  to  be  regarded  by  you.  This  was  so  plainly  improper,  that  the  law  of 
William  III.,  making  two  witnesses  necessary,  or  confession  in  open  court, 
waa  enacted;  I  need  only  turn  to  our  own  laws  (judiciary  act).  There  must 
be  one  of  two  kinds  of  proof:  the  party  in  open  court  must  confess,  for  con- 
iiession  out  of  cou^t  cannot  avail,  even  if  made  before  ten  thousand  witnesses; 
or  else  two  witnesses  must  prove  the  same  overt  act,  and  he  must  be  convicted 
upon  that  indictment,  if  any.  If  you  are  to  go  to  all  parts  of  the  country  for 
healed  words,  heard  by  anybody,  in  any  circumstances,  I  must  consider  it  as 
a  very  scandalous  abuse  of  the  statute  of  Edward  III.  I  think  it  impossible 
to  hesitate  at  what  was  the  meaning  of  Congress  when  they  made  this  act, 
lod,  therefore,  shall  barely  recur  to  the  evidence. 

Here  is  a  proof  that  the  prisoner  came  up  to  Bethlehem,  where  he  acted 
in  a  certain  manner;  but  the  gentlemen  concerned  for  the  prosecution,  think 
that  does  not  sufficiently  indicate  his  design,  and  therefore  they  travel  to  Jacob 
Fries',  to  Kline's,  and  a  number  of  other  places:  now  suppose  you  convict 
iiim,  I  entreat  you  to  inquire  from  what  evidence  you  do  convict  liim  ?  Is  it 
from  the  overt  act  committed  at  Bethlehem,  or  from  that  and  other  circum- 
stances together?  If  this  is  the  broad  ground  upon  which  you  go,  do  you 
convict  him  upon  the  evidence  of  two  witnesses,  to  the  same  overt  act,  trans- 
acted at  the  same  place?  No,  you  do  it  upon  the  evidence  of  two,  and  a 
liuml)er  of  other  evidence  besides,  on  a  variety  of  circumstances.  Let  me  sup- 
pose for  a  moment,  that  two  witnesses  had  come  forward,  and  given  an  ac- 
count of  his  conduct  at  Bethlehem ;  but  that  evidence  was  not  sufficient  to 
answer  the  indictment:  you  hear  of  such  and  such  conduct  at  Quaker  town, 
tx  Kline's,  &c.  &c.  I  ask,  would  he  have  been  convicted  upon  the  evidence 
of  those  two,  independent  of  any  other?  No,  he  would  not.  This  is  by  no 
means  agreeable  to  the  statutes  of  William  III.,  or  Edward  VI.,  and  in  my 
view  totally  inadmissible.  What  is  the  consequence  of  such  a  verdict  ?  Why, 
t  man  charged  with  murder,  assault  or  what  not,  may  know  who  the  wit- 
nesses against  him  are,  while  one  charged  with  treason,  the  highest  possible 
crime,  may  not  know,  if  you  can  travel  from  town  to  town,  and  from  county 
to  county  for  tlie  evidence,  if  you  can  bring  correspondence,  ckc,  from  every 
part,  of  which  the  prisoner  knew  nothing  until  brought  before  the  court.  No 
man  would  be  safe  in  the  admission  of  such  things,  but  you  must  form  your 
opinion  alone  from  the  evidence  of  two  witnesses  relating  to  the  act  committed 
at  Bethlehem  agfreeably  to  the  indictment.  The  statutes,  and  our  act  of  Con- 
gress mean  and  intend  to  prevent  this  kind  of  rambling  over  the  whole  slate 
for  evidence;  or,  indeed,  upon  the  doctrine  of  the  gentlemen,  notwithstanding 
the  act  says  otherwise,  they  can  with  equal  propriety  go  throughout  the  United 
States  to  collect  evidence  to  support  the  prosecution,  which  was  never  seen 
nor  heard  of  before. 

I  now  contend,  gentlemen,  that  the  case  of  the  prisoner  at  the  bar  does  not 
come  within  the  statute  of  treason;  and  I  also  contend  that  it  does  come  within 
one  of  two  other  acts,  for  the  judiciary  act,  22d  and  23d  sections,  page  109, 
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vol.  i.,  speaking  of  resistance  of  process  and  rescue,  completely  extends  to  the 
))risoner.  No,  say  the  gentlemen,  it  is  not  a  mere  rescue,  but  a  rescue  foi 
certain  intentions  and  designs.  Have  the  Congress  distinguished  any  pnrticii' 
lar  design, or  have  they  not,  in  this-law?  N0{  they  have  not:  then  permit  me 
to  say,  where  Congress  have  not  distinguished  it,  nor  the  books,  it  is  not  for 
judges  nor  juries  to  distinguish  :  it  belongs  to  Congress  to  make  or  except  surh 
cases  as  they  thought  proper ;  they  have  not  thought  proper;  and  you  hare  do 
right  whatever  to  do  it. 

But  lest  any  objection  should  appear  of  weight  to  except  it  from  the  judi- 
ciary act,  there  is  a  very  good  law,  but  which  has  been  shamefully  vihfied 
and  abused,  called  the  sedition  bill,  providing  fine  and  imprisonment  for  aov 
high  misdemeanour,  under  which,  as  I  observed  before,  the  very  actions  of  the 
prisoner  are  defined.     This  act  has  passed  since  the  trials  of  the  Western  in- 
surgents in  1794,  so  that  the  opinions  of  the  judges  respecting  treason  at  that 
time,  are  most  clearly  and  fairly  superseded  by  this  actt  which  has  pointed  out 
whatever  has  heretofore  caused  doubts  about  the  meaning  of  treason  in  the 
statute,  and  thus  put  an  end  to  any  judicial  construction.     That  act  provides, 
that  if  any  person  should  combine  or  conspire  together,  to  impede  the  opera- 
tion of  any  law  of  the  United  States,  or  to  intimidate  any  persons  holding 
places  or  offices  under  the  United  States,  (this  last  is  one  of  the  many  little 
things  collected  together,  in  order  that,  when  brought  into  a  mass,  they  may 
amount   to    treason,)  and  that,  if  they  should   advise,  attempt,  or  procure 
any  insurrection,  riot,  or  unlawful  assembly  or  combination,  he  or  they  shall  be 
deemed  guilty  of  a  high  misdemeanour,  whether  it  be  carried  into  eject  or 
not.     The  very  crimes  which  are  here  enumerated  are  charged  npuo  John 
Fries,  the  prisoner  at  the  bar.    Now,  if  any  act  or  description  can  be  more  juM 
than  this,  I  should  wonder;  it  answers  precisely  every  part  of  the  crime  charged, 
and  every  concomitaint  circumstance.     Now  the  question  is,  whether  or  not,  as 
the  Constitution  did  not  define  the  punishment  of  treason,  and  as  a  misde- 
meanour is  described  here  to  be  what  some  have  thought  used  to  be  leTvin; 
War,  and  as  the  punii^hment  is  less  than  what  the  other  law  respectiui^  treason 
enacts — whether  this  should  not  operate  as  a  repeal  of  the  former  law,  so  Ur 
as  related  to  tlieso  points.     As  to  the  cases  of  Vi*rol  and  Mitrheil,  Westeru 
insurjjents,  I  should  doubt  whether  it  would  affect  them  at  all,  even  if  the  law 
had  then  existed,  because  the  circumstances  very  much  difl'ered  from  the  i:i* 
surrection  in  Northampton  county.     Wells  and  Neville  were  inspector!',  i«nii 
their  oflices  were  strictly  belonging  to  the  United  States,  and  were  drftn^r? 
of  the  United  Slates,  and  equally  under  the  protection  of  the  law  with  casil's 
or  citadels:   in  addition  to  this,  the  olficers  of  government  were  dri\tn  irnin 
their  own  homes,  and  upon  pain  of  death,  they  dared   not   approach  il.nf 
homes.     Their  oflices  were  burnt  by  the  insurgents,  and  there  was  no  Uw 
thai  touched   their  ease  but  the  constitutional  act  defining  treason  ;  on  whu'u 
account,  they  were  tried   and  convicted  under  it.     1  would  introduce  ihtn 
ideas,  to  show  you,  that  tlie  decisions  then  formed  by  the  court,  are  inapplua- 
hie  at  this  time,  since  the  Sedition  act  is  since  passed,  and  agreeable  to  thc»t 
circumstances,  which  materially  differ  from  those  of  1794. 

It  is  now  time  to  close.  Gentlemen,  the  task  which  you  have  to  periorrr. 
is  very  serious,  and  very  important;  hut  1  will  not  insult  your  understamlU':". 
by  saying  more  than  my  indispensable  duty  claims  from  me,  in  behalf  nf  ti.r 
prisoner.  You  will,  I  have  no  doui)t,  consider  the  case  calmlv,  wiselv.  a^i 
deliberately.  You  know  the  law,  under  the  direction  of  the  court :  and  1  lu^r 
no  doul)t  you  will  decide  accordin<r  to  the  impulse  of  your  conscience*.  I 
will  only  aild,  that  the  prisoner  received,  and  has  held  his  liiV  I'rom  iht-  :'U- 
tlioriiy  of  llirn  who  is  all-wise,  great  and  gooil,  and  by  11  im  onlv  can  i*.  h 
destroyed,  except  he  has  violated  those  equitable  laws  made  hv  his  couniw 
for  the  preservation  of  peace  and  order  in  society :  he  is,  therefore,  eniidtd  lo 
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ah  equitable  Terdict:  if  he  has  done  the  acts  named  in  the  indictment,  I  have 
no  doubt  yoQ  will  pronounce  him  guilty :  if  he  has  forfeited  his  life,  go  he 
mast,  and  if  he  is  to  go,  it  is  not  in  the  power  of  men  to  prevent  it.  I  shall, 
therefore,  rest  assured,  that  you  will  give  a  conscientious  verdict,  upon  which 
yoo  are  bound  to  answer. 

Mr.  Rawle,  after  hik  exordium,  in  which  he  expressed  the  importance  of 
his  sitaation  as  public  accuser — hoped  that  while  his  duty  peremptorily  im- 
posed upon  him  the  necessity  of  doing  justice  to  the  United  States,  he  should 
not  be  divested  of  candour  towards  the  unfortunate  prisoner  at  the  bar,  to 
whom  he  hoped  full  justice  would  be  done. 

He  proposed,  in  the  first  place,  to  collect  the  detail  of  transactions,  in  the  clear 
and  unequivocal  train  they  had  been  testified  by  the  several  witnesses,  not 
only  called  to  support  the  prosecution,  but  unhappily  for  the  prisoner,  corro- 
borated by  the  witnesses  called  by  himself.  In  the  second  place  he  should 
apply  these  facts  to  the  laws  and  Constitution  of  the  United  States :  from 
both  of  which  he  thought  it  would  evidently  appear  to  the  jury  that  the  pri- 
soner was  guilty  of  treason  in  levying  war  against  the  United  States. 

The  prisoner  stood  indicted  for  opposing,  in  a  warlike  manner,  two  laws  of 
the  United  States,  the  one  entitled  **  an  act  providing  for  the  valuation  of 
lands  and  dwelling-houses,"  &c.,  passed  July  9,  1798,  and  the  other  entitled 
an  act  for  levying  a  direct  tax  within  the  United  States,  passed  July  14, 1798. 
Agreeably  to  these  acts,  certainc  ommissions  and  assessors  were  to  be  appointed 
to  carry  the  provisions  thereof  into  execution.  It  appeared  in  evidence  that 
Mr.  Eyerly,  one  of  the  witnesses  produced,  had  received  a  commission  con- 
fonnable  thereto  in  a  part  of  Pennsylvania,  which  he  received  in  August, 
1798,  together  with  a  request  from  the  Secretary  of  the  Treasury,  that  he 
would  find  suitable  characters  to  serve  as  assessors  to  act  in  the  division  as- 
signed to  him.  In  the  execution  of  this  request,  Mr.  Eyerly  found  very  great 
difficulties,  although  there  was  a  perfect  acquiescence  in  all  other  parts  of  the 
Union.  Many  whom  he  nominated  declined  on  account  of  the  unpopularity 
of  those  laws,  although  Mr.  Eyerly  very  industriously,  and  in  a  praiseworthy 
manner,  endeavoured  to  remove  those  objections. 

In  order  to  show  the  general  difficulties  there  was  in  the  execution  of  these 
officers'  duty,  Mr.  Rawle  recited  the  testimony  of  Mr.  Eyerly»  and  its  con- 
firmation by  Mr.  Chapman,  Mr.  Henry  and  others,  and  went  into  an  exami- 
nation of  the  testimony  demonstrative  of  the  difficulties  the  assessors  found 
in  the  execution  of  their  duty  and  the  insult  they  frequently  met  with,  \^hen 
engaged  in  their  pacific  efforts  to  explain  the  laws  to  the  misled  rabble.     But 
sorry  was  he  to  say,  that  these  commendable  efforts  were  outweighed  by  the 
influence  of  certain  leaders,  among  whom  he  found  several  captains  of  mili- 
tia, and  Fries  with  the  rest:  he  throughout  the  whole  scene  appeared  the  most 
prominent,  and  instead  of  attending  to  the  good  advice  given  him  by  his  best 
friends,  flew,  in  a  rage  and  renewed  his  opposition.     A  part  of  the  effects  of 
their  hostility  was  accomplished  in  preventing  Mr.  Clark  from  fulfilling  the 
office  which  he  had  undertaken,  and  the  general  reluctance  there  was  in  others, 
and  indeed  finally  the  abandonment  of  the  assessments  ;  for  it  appeared  that, 
not  only  those  who  were  unwilling  to  give  their  rates,  refused, -but  those  who 
were  willing  were  intimidated  from  doing  it.     To  such  a  pitch  was  intimi- 
dation and  disaffection  arrived,  that  he  was  sorry  to  say,  the  very  magis^ 
trates  of  the  peace  had  so  far  neglected  their  duty  as  to  join  the  opposition, 
and  nearly  all  of  them,  from  one  or  other  of  these  motives,  refused  to  issue 
process  for  the  apprehension  of  delinquents,  or  examine  persons  who  opposed 
the  laws:  and  those  who  did  attend  to  their  duty,  found  the  greatest  dilficul- 
ties  to  procure  the  attendance  of  evidences,  who  were  prevented  by  the  im- 
jMe  of  fear  from  coming  forward.    Many  attempts  were  made  to  pacify 
37 
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these  deluded  people,  who  were  under  the  most  baneful  advice,  and  the  a 
tempts  accordingly  miscarried,  even  though  propositions  were  made  in  som 
townships  to  indulge  them  with  the  choice  of  their  own  assessors. 

After  a  full  and  thorough  consideration  of  the  evidence,  Mr.  Rawle  said : 
These  are  facts;  not  founded  on  the  testimony  of  a  single  witness,  wbic 
is  sufficient  to  convict  a  man  in  common  cases ;  nor  are  they  confined  to  th 
testimony  of  two  witnesses,  which  is  all  the  Constitution  requires:  but  the 
are  corroborated  by  numerous  witnesses,  produced  in  order  to  remove  ever 
doubt  from  your  minds  as  to  the  material  facts  of  the  critne.  -  There  it  » 
case  in  our  books  more  clear  than  the  present;  the  evidence  is  so  uniform  thi 
even  the  ingenuity  and  talents  of  the  prisoner*s  counsel  have  not  been  able  u 
contest  one  fact  that  has  been  related;  indeed  the  whole  is  so  fair,  that  tb< 
most  incredulous  must  be  satisfied  of  the  accuracy  of  the  charge,  independeo 
of  the  confession  of  the  prisoner,  which  confirms  the  whole:  it  proves  to  i 
demonstration  that  his  main  object  was  nothing  less  than  to  prevent  the  exe- 
cution  of  the  laws  which  all  men  are  bound  to  obey. 

Gentlemen,  the  counsel  for  the  prisoner  have  endeavoured  to  diminish  tlM 
force  of  that  voluntary  confession  by  telling  you  that  no  mail  can  be  convictM! 
upon  his  own  confession  out  of  court,  nop  without  the  testimony  of  twc 
witnesses;  the  same  arguments  have  been  used  to  nullify  the  expressiooi 
which  we  have  produced  proof  that  the  prisoner  frequently  made  use  of,  frooi 
which  we  evidently  discover  his  intention.  I  allow  that  no  roan  should  be 
convicted  for  treason  unless  upon  the  testimony  of  two  witnesses,  or  coDfeS' 
sion  in  open  court;  but  when  all  the  facts  necessary  to  substantiate  the  eriiiM 
are  proved  by  two  witnesses,  the  declarations  of  the  prisoner,  as  well  as  hiscoO' 
fession,  may  be  produced  as  good  evidence  as  to  his  intention,  and  this  is  nol 
necessary  to  be  proved  by  two  witnesses;  this  tends  to  show  the  designs ol 
his  heart,  which  can  only  be  known  to  his  Creator  and  himself.  These  de- 
clarations should  be  known  to  the  court  in  order  to  discover  the  intention  with 
which  the  crime  was  perpetrated.  In  the  case  of  Lord  Gordon,  the  words 
said  to  have  been  used  by  hina  in  the  lobby  of  the  House  were  nol  rejecied 
by  the  jury  because  it  required  two  witnesses,  but  on  account  of  the  improba- 
bility of  a  declaration  having  been  publicly  used  which  no  more  than  odc 
individual  could  be  produced  to  prove.  We  have  proved  by  two  wiine?s« 
I  that  the  overt  act  was  committed  by  the  prisoner,  and  have  produced  much 

corroborative  testimony,  in  which  we  have  not  been  confined  to  two,  having 
heard  it  from  twelve  respectable  witnesses.  If  we  have  succeeded  to  prote 
the  intention,  it  is  sufficient  for  the  law,  and  if  you  believe  the  testimony,  it 
indubitably  substantiates  the  fact. 

I  shall  now  proceed  to  consider  what  is  the  law  arising  upon  these  facts,  ii 
going  into  the  examination  of  which,  I  shall  put  out  of  the  question  two  ob 
jeciions ;  one  of  them  only  has  been  produced,  the  other  having  barely  bcei 
alluded  to,  rather  than  held  up. 

A  proclamation  was  issued  by  the  President,  on  which  Fries  did  then  go  l 
his  home,  whereupon  it  has  been  argued  that  no  instance  can  be  produced  1 
prove  a  prosecution  being  commenced  for  acts  committed  prior  to  the  readir 
of  the  riot  act  in  England,  if  the  mob  thereupon  dispersed,  because  they  hi 
complied  with  the  proclamation.  It  is  right  in  part:  if  the  people  do  » 
disperse,  the  remaining  mob  are  guilty  of  felony;  bull  ask  the  gentleman  h; 
the  defence  been  at  all  set  up  on  the  ground  of  compliance  with  the  prorl 
mation  ?  In  the  riot  at  Drury  Lane  theatre  by  the  footmen,  and  that  whit 
M'as  held  up  in  which  the  Earl  of  Essex  and  others  were  engaged,  many 
the  rioters  did  disperse  in  consequence  of  the  riot  act  being  read,  and  yei  we 
afterward  punished  for  the  enormities  they  committed  while  they  were  iher 
Alike  trivial  is  the  objection  respecting  the  undue  appointment' of  assesio^ 
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Ids  sufficient  that  such  a  person  acts  as  commissioner  or  assessor;  if  he  usurps 
that  power,  the  law  has  provided  a  remedy  by  other  means  than  the  danger* 
ous  one  of  an  insurrection  to  know  merely  whether  A  B  or  C  is  regularly 
appointed  to  office.  There  are  legal  modes  of  application  to  ascertain  the 
fact;  there  is  the  whole  board  of  commissioners,  or  even  a  higher  power  may 
be  applied  to,  to  ascertain  the  authority,  and  no  virtuous,  honest  citizen  would 
thi^k  of  opposition  on  that  account.  We  do  not  think  it  necessary  to  trouble 
the  court,  since  it  was  fully  in  the  power  of  the  prisoner's  counsel  to  have 
brought  the  commissioners  under  this  act  before  them  ;  but  not  having  availed 
themselves  of  it,  nor  pressed  it  home  to  your  notice,  gentlemen,  why  was  such 
I  scareH^row  insinuated,  but  to  mislead  you?  there  can  be  no  doubt  of  the 
legality  of  those  commissioners ;  if  there  was,  it  would  not  alleviate  the  crime 
of  rebellion.  But  that  was  never  used,  neither  by  the  prisoner  himself,  nor 
any  of  the  insurgents,  as  a  ground  for  the  rebellion;  it  was  not  even  a  colour 
for  it,  nor  does  it  appear  thai  the  insurgents  ever  doubted  in  the  smallest  de- 
gree, the  legality  of  the  appointments;  their  declarations  were  repeatedly,  '^No 
assessors  shall  act  in  the  township,  nor  shall  any  assessments  be  made."  No 
doobt  was  ever  made  of  the  powers  used  by  the  officers,  and  therefore  the 
opposition  to  the  law  is  alone  to  be  considered. 

Having  disposed  of  those  two  points,  I  wish  now  to  impress  upon  your 
minds  a  most  solemn  conviction,  to  wit:  That  the  law  under  which  the  pri- 
soner at  the  bar  stands  indicted,  without  being  in  the  least  doubtful,  ambiguous, 
obscure,  or  perplexing,  is  well  defined  in,  and  composes  a  part  of,  the  Con- 
stitution of  the  United  States,  Art.  3,  §  8.  It  is  certainly  momentous  that 
you  should  be  fully  satisfied  of  the  true  meaning  of  that^part  under  which  the 
present  crime  id  placed,  to  wit:  levying  war  against  the  United  States.  I 
would  premise  that  the  indictment  is  worded  precisely  in  the  usual  form,  and 
that  the  only  question  now  is,  what  is  that  levying  war  with  which  the  pri- 
soner is  charged  ? 

To  ascertain  what  is  levying  war,  it  is  necessary  for  us  only  to  consider 
what  is  the  nature  of  civil  and   political  society  in  the  United  States.     The 
government  is  the  organ  which  the  people  collectively  have  thought  it  their 
duty  and  interest  to  establish  for  their  mutual  safety — their  will,  publicly  ex- 
pressed in  the  laws,  is  the  legitimate  will  of  the  majority  of  the  people ;  all 
oar  laws  are  the  acts  of  this  majority;  and  it  is  a  radical  principle  which  will 
not  be  controverted,  that  the  will  of  the  majority  is  always  binding  upon  the 
minority,  and  should  be  acquiesced  in  quietly  by  them,  whether  the  adminis- 
tration of  that  government  Be  in  the  handsof  one  person,  or  of  many;  those,  there- 
fore, who  do  not  choose  to  continue  in  that  society,  ought  to  withdraw  quietly 
from  it,  rather  than  disturb  the  quiet  of  the  whole.    Allegiance  is  a  quiet  sub- 
mission and  acquiescence  to  the  supreme  power.    In  monarchical  governments 
it  is  placed  in  the  king;  but  the  citizens  of  America  know  of  no  allegiance  but  to 
the  laws,  for  they  alone  are  the  binding  principle  by  which  society  at  large  is 
kept  in  domestic  peace  and  security."-  If,  therefore,  deviating  from  this  alle- 
giance to  the  laws,  measures  are  taken  to  disturb  the  public  peace  by  a  resist- 
ance of  the  laws,  accompanied  by  force  of  arms,  or  by  the  intimidation  of 
numbers  sufficient  for  the  purpose,  and  it  be  applicable  only  to  a  grievance  of 
a  public  or  general,  and  not  of  a  particular  or  private  interest,  such  resistance 
then  becomes  the  crime  of  treason,  and  particularly  so  if  the  views  are  to  bring 
about  the  suspension  or  repeal  of  any  of  the  laws  ;  for  there  is  no  particular 
kind  of  law  liable  to  exception;  it  is  treason,  because  it  is  an  attempt  to  over- 
turn the  fundamental  principles  of  society,  by  endeavouring  to  impose  into  the 
system  the  will  of  a  minority  which  has  no  right  to  be  there ;  it  is  creating  a 
new  agency,  a  new  species  of  legislature,  and  eventually  dissolving  the  powers 
legally  ordained.     This  definition  may  apply  as  well  to  any  one  law  as  to  ail 
the  laws,  for  each  is  equally  stamped  with  public  approbation,  and  to  none 
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particularly  is  sanctity  attached,  all  proceeding  from  one  power,  those  who 
undertake  to  resist  any  one,  may  with  equal  propriety  resist  the  whole,  and 
treason  appears  to  me  to  be  the  inevitable  inference;  otherwise  it  would  be 
impossible  to  ascertain  the  limits  at  which  this  dangerous  licentious  conduct 
must  stop,  we  should  be  at  once  thrown  back  into  a  state  of  natural  society, 
which  God  prevent.  I  ask  the  gentlemen  who  argued  for  this  distinction,  to 
point  out  to  me  which  law  may  be  resisted  with  impunity  !  If  one  may  be, 
the  evil  principle  will  go  on  to  another  and  another,  and  where  will  it  stop  ? 

I  have  no  occasion  again  to  recur  to  the  authorities  we  have  produced,  which 
the  gentlemen  pass  over  as  the  acts  of  bad  times,  corrupt  judges,  a  profligate 
court,  &c.    The  counsel,  with  all  their  learning  and  industry,  seem  to  be  satis- 
fied with  this  general  discharge  of  our  authorities;  but  whatever  might  have 
been  the  baseness  of  the  attorney-generals  of  those  times,  the  meanness  of  the 
judges,  the  profligacy  of  the  court,  or  the  merits  of  the  prisoner,  we  stand  upoo 
broad,  established  and  general  ground,  which  is  not  pretended  to  be  obiigatorjr 
upon  us  merely  because  it  has  heretofore  been  decided,  nor  is  it  obligatory  io 
England  upon  that  account,  although  you  have  been  so  told,  but  we  go  upoo 
it,  because  it  is  right.    That  Sir  Walter  Raleigh  was  grossly  abused  by  Sir 
Edward  Coke,  is  notorious ;  it  was  the  bad  practices  of  those  times ;  but  thii 
reference  more  regards  the  proceedings  on  trials,  than  the  decisions;  the  de- 
cisions uniformly  were,  that  usurpation  of  pti6/tc  authority  in  a. certain  manner 
amounted  to  treason.     What!  shall  a  man  be  permitted  to  attack  the  govern- 
ment by  piecemeal  ?  to  take  out  a  plank  here  and  a  plank  there,  till  oar  political 
ship  sinks,  and  such  conduct  not  be  called  a  treasonable  division  of  the  govern- 
ment!   With  respect  to  the  authorities  wherein  it  was  stated  to  he  necesfarr 
that  the  design  should  be  to  pull  down  meeting-houses,  brothels,  &e„  gent- 
rally^  in  order  to  constitute  high  treason,  it  must  be  observable  that  it  was  the 
assumption  of  the  legal  powers  which  constituted  the  crime ;  to  pull  down 
meeting-houses  as  such,  was  interfering  with  the  toleration  granted  by  govern- 
ment, and  therefore  treasonable.    Wijih  respect  to  bawdy-houses,  government, 
and  not  individuals,  have  a  right  to  correct  them,  and  if  individuals  preiendeJ 
to  correct  the  evil,  they  were  attainted  of  high  treason. 

We  are  told  that  no  case  is  to  be  found  in  which  a  mere  rescue  is  called 
treason,    i/a/e,  133,  in  my  opinion,  is  an  authority  in  point.    Bethlehem  was 
the  prison  of  the  United  Slates  under  the  marshal ;  there  the  marshal  hf.d 
several  persons  in  custody;  and  levying  war,  or  attempting  by  force  or  intimi* 
dation  to  deliver  those   prisoners  out  of  his  custody,  is   certainly  treason. 
Here  we  stand  upon  settled  ground,  we  say,  and  I  appeal,  gentlemen,  to  your 
recollection,  that  there  was  no  particular  view  to  relieve  any /?ar/jcw/ar  perM»n. 
but  that  the  words  were  "Shankwyler  and  others;"  the  claim  was  general,  and 
the  object  was  general — the  repeal  of  the  law  was  that  object,  and  those  wrre 
the  means  used  to  obtain  it.    This  is  declared  to  be  treason  even  by  ihaigreji 
and  virtuous  man  who  is  held  up  to  your  notice  as  guarding  us  to  beware  ol 
introducing  more  constructive  treasons :  Sir  Matthew  Hale,  whose  very  DAine 
carried  authority  at  the  period  of  1668,  and  with  him  all  the  judges,  upon 
mature  deliberation,  have  declared  this  to  be  sound  law.     As  burglary,  arson 
and  murder  may  be  made  the  means  of  treason,  so  may  rescue  ;  treason  mu5t 
have  some  means ;  sometimes   the  most   atrocious,  sometimes    the  mean^ 
may  be  newly  invented;  but  because  newly  invented,  it  cannot  lessen  the 
crime.    W^ith  respect  to  the  murder  of  Sir  Theodosius  Boughton  by  Capuia 
Donnelan,  in   England,  which    was  merely   by  a  draught  of   laurel  wJier. 
(which  in  that  country  is  poison,) — a  new  invention  for  murder — the  counstl 
might  have  argued  against  the  conviction,  because  no  former  case  had  occurreil. 
as  well  as  that  the  innocence  of  this  rescue  should  be  held  up,  because  new. 
But  there  was  no  such  thing.    A  strong  and  important  part  of  the  combinaiion 
was  actually  carried  into  e0ect,  and  it  was  not  absolutely  necessary  to  pro«^ 
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Ibe  rescue  in  order  to  prove  the  treason ;  it  has  been  evidently  shown  to  you 
Hi  the  transactions  at  Quaker  town,  that  the  rescue  was  only  a  part,  and  the 
termination  of  the  general  plan  so  far  as  it  proceeded. 

I  have  no  need  to  take  up  more  authorities  to  prove  that  this  is  treason  ;  it 
iras  so  before  the  birth  of  our  Constitution  ;  this  principle  was  coeval  with  the 
reign  of  Edward  III.  in  1340.  I  take  it  to  be  a  true  and  incontrovertible  prin- 
Mple,  that  when  we  find  an  act  on  which  previous  decisions  have  been  made, 
Jiose  decisions  have  been  acted  upon,  and  we  should  think  proper  to  pass  that 
let  by  ingrafting  it  into,  and  making  it  a  part  of  our  Constitution,  those  deci- 
lions  are  of  course  adopted  as  our  direction,  whereby  we  are  to  understand  the 
ipplications  of  that  act.  I  would  barely  observe,  that  while  those  gentlemen 
ire  telling  us  that  we  are  not  to  have  recourse  to  those  volumes  of  laws,  (which 
we  ought  all  to  be  acquainted  with,  as  volumes  of  science,  explanatory  of  the 
»de  by  which  we  are  bound,)  they  themselves  resort  to  the  same  species  of 
mthority,  to  endeavour  to  prove  that  treason  under  the  act  of  Edward  III.  is 
lot  treason  in  America.  We  have  heard  much  about  constructive  and  inter- 
pretative treason,  and  constructive  levying  of  war.  Agreeably  to  the  form  of 
overnment  in  England,  the  king  is  recognized  as  king  in  two  capacities,  one 
1  his  natural,  as  king,  and  one  in  his  political,  as  sovereign :  now,  when  'that 
art  of  treason  called  compassing  the  king's  death  is  mentioned,  it  refers  to 
is  natural  capacity ;  but  when  of  levying  war  against  the  king,  it  refers  to  his 
olitical  capacity,  and  it  was  therefore  necessary  to  show  the  distinction  be- 
veea  different  species  of  treason ;  this  latter  is  termed  constructive  treason  ; 
lit  from  the  variety  of  its  modes  of  introduction,  Ciinnot  be  so  well  defined; 
lit  lis  existence  is  necessary,  in  order  to  support  society  and  preserve  it 
icure  :  this  is  what  is  termed  levying  of  war;  it  may  consist  in  opposition  to 
le  king*8  forces,  or  by  threats  or  force  attempting  to  compel  the  king  to 
!move  his  ministers  or  alter  established  laws.  If  you  expunge  what  is  direct 
^▼ying  of  war,  there  can  no  such  thing  as  treason  be  found;  either  the  law  is 
Tong,.or  the  arguments  used  on  the  other  side.  Gendeinen,  the  law  is  esta- 
lished,  but  the  arguments  vanish  like  vapour  before  the  morning  sun ;  what, 
len,  in  England  is  called  constructive  levying  of  war,  in  this  country  must 
e  called  direct  levying  of  war.  The  framers  of  our  Constitution  were  as 
»rned  and  as  wise  as  any  gentlemen  now  at  the  bar ;  they  certainly  saw  that 
118  was  the  only  kind  of  direct  levying  of  war  that  could  exist  in  this  country, 
nd  therefore  if  they  had  not  intended  that  what  was  called  constructive  in 
ilngland  should  constitute  what  they  called  **  levying  of  war  against  the  United 
(tales,'*  they  would  not  have  introdured'the  crime  al  all:  this  is  an  absurdity 
hey  never  would  have  been  guilty  of. 

The  learned  gentleman  admits  that  resistance  against  one  particular  law 
nay  be  termed  constructive  treason,  and  may  be  the  crime  of  treason  here : 
he  says  that  resistance  to  the  militia  law  would  be  a  restraint  upon  the  prin- 
cipal dependence  of  the  government,  and  therefore  treason  ;  gentlemen  try 
our  arguments  by  this  test,  and  see  whether  resistance  on  the  present  occa- 
sion is  not  equally  so.  I  ask  you  what  is  to  become  of  the  militia,  the  stand- 
ing army,  the  eventual  army,  or  the  civil  power  itself,  if  you  are  unable  to 
raise  revenue  ?  Who  will  fight,  who  will  transact  your  civil  concerns,  if  they 
are  not  paid  ?  If  by  opposing  revenue  laws  the  government  itself  as  well  as 
the  army  is  fundamentally  undermined,  is  it  not  at  least  as  much  treason  as 
though  the  militia  law  alone  were  more  openly  (but  not  more  elFectually)  at- 
tacked ?  Nothing  is  so  much  entitled  to  respect  and  submission  as  laws 
which  are  the  direct  means  of  keepipg  society  together.  Al  the  present  lime, 
when  the  feudal  system  is  no  more,  but  from  necessity  subsistence  must  be 
obtained  from  employment  and  labour,  the  defence  and  preservation  of  the 
[country  must  come  from  the  revenue,  and  to  destroy  that  is  to  give  a  mortal 
iroond  to  the  government  itself. 
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Mr.  Rawle  then  went  into  a  review  of  some  of  the  circa mstances,  alluded 
to  by  the  opposite  counsel,  which  characterize  the  insurrection,  and  the  uials 
thereupon  in  1795,  which  he  insisted,  though  those  gentlemen  wonld  not 
allow  it,  were  very  similar  iq  circumstances  to  the  unhappy  afiair  now  before 
the  court,  in  which  he  drew  the  following  parity  between  the  cases : 

In  1794,  the  disturbance  was  to  prevent  the  execution  of  one  law — the  ex- 
cise law : 

In  1799,  the  house  and  land-tax  laws. 
In  1794,  four  counties  were  engaged  in  opposition. 
In  1799,  but  three  :  Northampton,  Bucks,  and  Montgomery. 
In  1794,  the  excise  officers  were  attacked  and  prevented  executing  their 
duty. 
In  1799,  the  assessors  were  the  same. 

In  1794,  the  insurgents  collected  into  an  army,  in  battle  array,  displajinf 
their  ensigns  of  triumph,  with  numbers  sufficient  to  procure  their  object ;  pay, 
6000  men  in  Braddock's  field. 

The  object  of  1799  was  to  do  it  in  a  similar  manner,  and  they  actnallf 
did,  by  their  military  appearance  and  boasts  of  much  larger  increase,  iropresi 
a  general  opinion  of  their  power  sufficient  to  accomplish  their  purpose. 

In  1794,  the  insurgents  made  public  declarations  that  the  excise  law  ihould 
never  be  executed. 

In  1799,  were  not  declarations  of  the  same  nature  made  by  these  insorg- 
ents? — that  other  counties,  and  even  other  States,  would  support  them,  and 
that  it  should  never  be  done  ? 

The  object  of  1794  was  to  obtain  a  repeal  of  a  law — the  excise  law. 
In  1799,  it  was  the  same,  so  far  as  related  to  them«— the  house  and  direct 
tax. 

In  1794,  the  excise  officers  were  compelled  to  promise  that  they  w«uld 
not  execute  the  law  in  that  part  of  the  country. 

In  1799,  the  same  promise  is  exacted,  and  obtained  respecting  Lower  Mil* 
ford  and  other  parts.     There  was  some  difference,  it  is  true,  as  the  jjenile- 
man  stated, some  of  the  officers  at  that  time  being  banished  from  their  houff?. 
on  pain  of  death.     It  was  farther  argued,  that  there  was  this  striking  disiinr 
tion — ihat  General  Neville's   house   might  be  considered  as  a  casile  of  the 
United  States,  because  it  was  an  office  of  excise;  but  the  analogy  siill  hol'i' 
good  ;  it  was  General  Neville's  dwelling-house,  however,  that  was  aliacked: 
the  attack  was  made  only  because  he  was  an  officer  employed  in  the  superin- 
tendence of  a  tax  they  disliked  :  Mr.  Leyering's  tavern  at  Bethlehem  va^ 
made  the  prison  of  the  United  States,  and  there  was  an  executive  otFiceroi 
the  United  States;  it  was  as  much  so  as  any  other  prison  in  the  Union:  this 
was  the  casile,  the  fortress  of  the  United  States,  to  protect  which  the  maribal 
had  assembled  his  posse  comitatus^  provided  with  weapons  of  defence.   1 
consider  this,  therefore,  a  more  violent  breach  of  the  Jaw  than  the  ailark  upon 
General  Neville's  house,  so  far  as  it  went — admitting  that  no  guns  were  tirei 
nor  lives  lost,  nor  was  any  house  burnt,  otherwise,  so  far  as  it  went,  the  ca^e 
was  rather  stronger  than  the  former.     Happy  is  it  for  the  prisoners  thli  th« 
scene  of  riot  was  not  farther  from   the  seat  of  government !   if  it  had  be*t 
more  remote  from  the  power  of  government,  we  cannot  calculate  upon  the 
consequences,   or   increase  of  revolt  and   excess    which    would  have  beei 
evinced.     I  will  not  pretend  to  anticipate  them,  Ibr  I  wish  not  to  inflame  mv 
own  mind  by  the  sad  calculation,  nor  the  minds  of  the  jury  ;  I  only  wish  the 
facts  to  appear  in  their  native  colours. 

Why,  then,  can  we  entertain  a  doubt,  viewing  all  these  circumstances,  that 
the  prisoner  is  guilty  of  treason  ?  There  can  be  none.  We  are  told  ihaiihe 
legislature  have  passed  a  law,  entitled  the  Sedition  act,  which  shows  tlie  of- 
fence of  the  prisoner ;  and  that  the  opinion  of  the  legislature  was  to  bring  uotiei 
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this  law  the  constitutional  definition  of  treason,  making  it  a  misdemeanour ! 
To  me,  of  all  the  weak  arguments  which  have  been  brought  in  behalf  of  the 
jHisoner,  this  is  the  weakest.  This  law,  which  has  been  cried  up  from  one 
end  of  the  continent  to  the  other  by  some  persons  as  unconstitutional,  is  now 
to  be  brought  into  court  to  explain  away  what  the  Constitution  positively  de- 
fines to  be  treason.  If  this  ever  had  been  the  intention  of  the  legislature,  there 
certainly  would  have  been  something  like  treason,  something  like  levying  of 
war,  introduced  into  that  bill,  but  we  find  no  such  thing;  the  words  do  not  at 
all  occur  in  it,  and  that  it  is  not  intended,  I  think  is  clear.  Sedition  and  trea- 
son are  two  distinct  crimes,  and  two  distinct  punishments  are  enacted  to  meet 
them.  The  description  of  crime  in  the  Sedition  act,  is — those  who  combine 
with  intent  to  impede  the  operation  of  the  law,  and  those  who  intend  to  raise 
an  insurrection :  these  are  to  be  considered  as  guilty  of  a  high  misdemeanour. 
Now,  those  who  conspire  to  commit  treason  are  not  considered  guilty  of  trea- 
son ;  the  treason  must  have  been  carried  into  efi^ect.  It  cannot  be  treason  for 
a  man  to  counsel,  advise,  or  attempt  to  procure  insurrection,  with  intent  to  im- 
pede the  operation  of  any  law  of  the  United  States ;  but  this  is  declared  to  be 
1  misdemeanour,  whether  executed  or  not.  Besides,  the  word  **  treasonable^* 
is  not  inserted  in  the  sedition  law :  thus,  if  a  man  be  indicted  for  taking  the 
property  of  another,  unless  the  vforil  feloniously  is  introduced,  he  is  not  liable 
to  the  charge.  So  in  this  case,  the  act  must  be  traitorously  done,  or  it  is  not 
treason.  To  show  the  absurdity  of  this  doctrine,  we  need  only  for  a  minute 
luppose,  that  in  the  commission  of  any  of  the  crimes  specified  in  the  Sedition 
act,  lives  should  be  lost,  houses  burnt,  &c.  The  laws  of  the  United  Slates 
have  previously  declared,  that  such  ofifenders  should  be  punished  with  death, 
ind  surely  it  ought  to  be  carried  into  execution — not  be  mitigated  by  a  future 
law  to  the  mere  penalty  of  five  thousand  dollars,  and  five  years  imprisonment. 
If  this  was  the  intention  of  the  legislature,  might  it  not,  at  least,  be  expected 
that  they  would  have  declared  so  in  the  act ;  but  they  have  manifested  no  such 
intention  in  that,  nor  in  the  present  instance,  with  respect  to  which,  had  they 
done  it,  they  would  have  overleaped  their  constitutional  powers;  for  the  Con- 
stitution is  an  ark,  into  which  the  legislature  itself  dare  not  place  its  feet ;  if 
they  were  to  do  it,  the  judiciary  have  the  power,  and  it  is  their  duty  to  bring 
them  back  again,  and  say,  ^'  You  have  gone  too  far.'*  They  can  as  much  re- 
strain an  unconstitutional  act,  as  Congress  can  make  a  constitutional  act. 
This  Constitution  gave  Congress  the  power  to  declare  the  punishment  that 
should  be  inflicted  on  what  it  had  defined  to  be  treason.  Congress  had  no- 
thing to  do  with  the  crime,  and  if  they  have  declared  it,  as  the  genUeman  sup- 
poses, they  have  done  il  without  authority,  and  it  can  be  of  no  avail  whatever. 
But  no— they  have  rather,  in  the  act  alluded  to,  declared  what  should  not  be 
considered  treason,  or  removed  doubts  upon  that  head.  This  being  the  case, 
the  same  opinion  which  operated  on  the  judges  in  1795,  is  still  in  force  ;  be- 
cause no  legislative  act  has  intervened  to  change  it.  Certain  it  is,  that  Con- 
gress did  not  intend  to  enact  an  unconstitutional  punishment  for  treason;  but 
tfthey  had  intended  it,  they  have  not  a  right  to  do  it,  nor  have  they  done  it. 

Now,  gentlemen,  whether  these  things  are  as  we  have  represented,  or  not, 
is  for  you  to  judge,  and  decide  upon  your  information  ;  if  you  are  satisfied 
that  the  prisoner  at  the  bar  was  engaged  in  the  afifair  at  Bethlehem,  and  that 
aflfair  was  connected  with  your  previous  arrangements,  you  must  convict  him  : 
otherwise,  you  must  not.  We  consider,  and  think  the  evidence  must  prove 
to  you,  that  all  are  parts  of  the  same  whole,  were  begun  long  before  the  7th 
of  March ;  and  that  they  partly  existed  in  Northampton  and  partly  in  Bucks 
counties.  It  must  be  upon  a  full  conviction  in  your  minds  that  the  treason 
was  committed  by  him  in  Northampton  county,  that  you  can  convict  the  pri- 
soner; andsif  you  have  not  that  full  conviction,  I  firmly  hope  you  will  acquit 
him ;  if  you  have,  you  are  bound  to  pronounce  him  guilty. 
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Judge  Peters  then  charged  the  jury  as  follows : 

Gentlemen  of  the  Jury — As  this  case  is  important,  both  in  its 
principles  and  consequences,  I  think  it  my  duty  to  give  my  opinion, 
formed  with  as  much  deliberation  as  the  intervals  of  this  lengthy  trial 
would  permit,  on  the  most  prominent  points  of  law  which  have  been 
made  in  this  cause.  I  have  condensed  my  sentiments  into  as  short  a 
compass  as  possible.  I  shall  leave  remarks  on  the  evidence,  and  more 
enlarged  observations  on  the  law,  to  the  presiding  judge,  who  will  de- 
liver to  you  the  charge  of  the  court.  At  his  request,  I  state  my  indi- 
vidual opinion^  though  I  do  not  always  deem  it  necessary,  when  there 
is  a  unanimity  of  sentiment  in  the  court. 

1.  It  is  treason  "  in  levying  war  against  the  United  States"  for  per- 
sons who  have  none  hut  a  common  interest  with  their  feUow-eitizt'nf,  to 
oppose  or  prevent,  by  force,  numbers  or  intimidation,  a  public  and 
general  law  of  the  United  States,  with  intent  to  prevent  its  operatioOf 
or  compel  its  repeal.     Force  is  necessary  to  complete  the  crime;  bnt 
the  quantum  of  force  is  immaterial.     This  point  was  determine<l  bj 
this  court  on  a  former  occasion,  which  was,  though  not  in  all  circum- 
stances, yet  in  principle  and  object,  very  analogous  to  the  subject  of 
our  present  inquiries.     I  hold  myself  bound  by  that  decision,  which,  on 
due  consideration,  I  think  legal  and  sound.     I  do  not  conceive  it  to  be 
overshadowed,  or  rendered  null,  by  any  legislative  construction  con- 
tained in  any  subsequent  act  of  Congress.    The  law,  though  established 
by  legislative  acts,  or  settled  by  judicial  decisions,  may  be  altered  by 
Congress,  by  express  words^  in  laws  consistent  with  the  Constitution. 
But  a  mere  legislative  construction,  drawn  from  ariy  act  by  intendment, 
ought  not  to  repeal  positive  laws,  or  annul  judicial  decisions.    The 
Judiciary  have  the  duty  assigned  to  them  of  interpreting,  declaring  and 
i'xjtiainifif/ — the  Legislature  that  of  making,  or  altering,  or  npiaUhj 
laws.     But  the  decision  of  a  question  on  the  constitutionality  of  a  lnw 
is  vested  in  the  judiciary  department.     I  consider  the  decisious  in  tlo 
eases  of  Yigol  and  Mitchell,  in  full  force,  and  founded  on  true  yirinci- 
pies  of  law.    The  authorities  from  British  precedents  and  adju«lic:iti"-.* 
arc  used  as  guides  in  our  decisions.     I  will  not  enter  into  a  dis';u>si.'n 
whether  we  are  bound  to  follow  them ;  because  they  are  precedent?,— 
or  because  we  think  them  reasonable  and  just. 

If  numbers  and  force  can  render  one  law  ineffectual,  which  is  tanta- 
mount to  its  repeal,  the  whole  system  of  laws  may  be  destroyed  in  'Ir 
tail.     All  laws  will  at  last  yield  to  the  violence  of  the  seditious  and  div 
contented.     Althouirh  but  one  law  be   iramediatelv  assailed,  vet  tie 
treasonable  design  is  completed,  and  the  generality  of  intent  desi;:naiC''l 
by  a  part  assuming  the  government  of  the  whole.     And  thus,  by  tram- 
pling on  the  legal  powers  of  the  constituted  authorities,  the  rights  d 
all  are  invaded  by  the  force  and  violence  of  a  few.     In  this  case,  tr»-j, 
there  is  a  direct  outrage  on  the  judiciary  act,  with  intent  to  defeat,  l»y 
force  and  intimidation,  the  execution  of  a  revenue  law,  enacted  under 
clear  and  express  constitutional  authority.     A  deadly  blow  is  aimed  ai 
the  government,  when  its  fiscal  arrangements  are  forcibly  dost  rove- 1, 
distracted  and  impeded;  for  on  its  revenues  its  very  existence  depenl*. 

2.  Though  punishments  are  designated,  by  particular  laws,  for  cer- 
tain inferior  crimes,  which,  if  prosecuted  as  substantive  offences,  and 
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die  sole  object  of  the  prosecution,  are  exclnsively  liable  to  the  pcnal- 
Ses  directed  by  those  laws,  yet,  when  committed  with  treasonable  in- 
Bredients,  these  crimes  become  only  circumstances  or  overt  acts.  The 
latent  is  the  gist  of  the  inquiry  in  a  charge  of  treason ;  and  is  the  great 
ind  leading  object  in  trials  for  this  crime. 

The  description  of  crimes,  contained  in  the  act  commonly  called  the 
Sedition  Act,  lose  their  character,  and  become  but  component  parts  of 
;h€  greater  crime,  or  evidences  of  treason,  when  the  treasonable  intent 
md  overt  act  are  proved.  So  it  is  with  rescue  of  prisoners;  which,  in 
he  present  case,  was  not  an  independent  o£Fence,  but  an  overt  act  of 
he  treason.  These  were  crimes — misdemeanours — at  common  law ;  and 
night  have  been  punished  by  fine  and  imprisonment  when  substantive 
ndependent  offences.  But,  when  committed  with  treasonable  intent,  they 
ire  merged  in  the  treason,  of  which  sedition,  conspiracy  and  combina- 
ion  are  always  the  harbingers.  I  do  not  think  that  the  acts  relating 
ither  to  sedition  or  rescue  have  altered  the  principle,  though  they 
lave  defined  and  bounded  the  punishments.  The  law,  as  to  treason,  is 
he  same  now  as  if  those  offences  were  still  punishable  at  common  law. 
Ihe  Sedition  Act  cannot  constitutionally  alter  the  description  or  the 
rime  of  treason^  to  which  the  combination  and  conspiracy  to  perpetrate 
his  offenpe,  with  force  and  numbers,  are  essential  attributes.  Numbers 
inst  combine  and  conspire  to  levy  war.  But  if  these  indispensable 
nalities  of  the  crime  are,  by  the  Legislature,  declared  only  misdemea- 
nours, and  separated  from  the  treasonable  act,  the  Legislature  nullify 
he  description  of  treason  contained  in  the  Constitution  ;  and  so  indi- 
ectly  alter  and  destroy,  or  make  ineflScient,  this  .part  of  that  instru- 
lentk  The  Congress  neither  possess,  nor  did  they  intend  to  exercise, 
ny  such  power.  They  could  not  (nor  did  they  so  intend)  place  the 
rime  declared  in  the  Constitution  to  be  treason,  among  the  inferior 
lass  of  offences,  by  describing  some  of  its  essential  qualities  in  the 
)e<Iition  Act,  and  prescribing  punishments,  when  they  solely  constitute 
abstautive  and  independent  offences.  Congress  can  only  (as  they 
lave  done)  prescribe  the  punishment  for  treason,  regulate  the  trial,  and 
lirect  the  mode  in  which  that  punishment  is  to  be  executed. 

3.  Ilowever  indisputably  requisite  it  may  be  to  prove,  by  two  wit- 
lesses,  the  overt  act  for  which  the  prisoner  at  the  bar  stands  indicted, 
ret  evidence  may  be  given  of  other  circumstances,  or  even  of  other 
►vert  acta,  connected  with  that  on  which  the  indictment  is  grounded, 
ind  occurring  or  committed  in  any  other  part  of  the  district  than  the 
)lace  mentioned.  Although  the  prisoner  be  not  on  his  trial,  nor  is  he 
low  punishable,  for  any  other  than  the  overt  act  laid,  other  overt  acts 
md  other  circumstances,  parts  of  the  general  design,  may  nevertheless 
be  proved,  to  show  the  quo  animo — the  intent — with  which  the  act  laid 
iras  eommitted.  Indeed,  the  treason  would  be  complete,  by  the  con- 
spiracy, in  any  part  of  the  district,  to  commit  the  treasonable  act  at 
Bethlehem,  if  any  had,  in  consequence  of  the  conspiracy,  marched  or 
[X>mmitted  any  overt  act  for  the  purpose,  though  the  actual  rescue  had 
ttot  taken  place.  So  we  thought  in  the  cases  of  the  Western  insurgents, 
that  the  treason,  concocted  at  Couche's  Fort,  would  have  been  com- 
plete, if  any  had  only  marched  to  commit  the  crime;  though  the  de- 
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Sign  had  not  arrived  to  the  disgraceful  catastrophe  it  finally  attained. 
Indisputable  authorities  might  be  produced  to  support  this  position. 

4.  The  confession  of  the  prisoner  may  be  given' in  evidence  as  cor- 
roboratory proof- of  the  intent^  or  quo  animo.  But,  although  proved 
by  two  witnesses,  being  made  out  of  courts  it  is  not  of  itself  sufficient 
to  convict.  Two  witnesses  are  n'ecessary  to  prove  the  overt  act.  But 
the  intent  may  be  proved  by  one  witness,  collected  from  circumstances, 
or  even  by  a  single  fact. 

5.  The  doctrine  rf  constructive  treason  has  produced  much  real  mis- 
chief in  another  country;  and  it  has  been,  for  an  age,  the  subject  of 
discussions,  among  lawyers,  other  public  speakers,  and  political  writers. 
The  greater  part  of  the  objections  to  it  are  totally  irrelevant  here. — 
The  subject  of  them  is  unknown,  and  may  it  ever  remaia  so,  in  thi« 
country.     I  mean  the  compassing  the  death  of  the  king.     It  will  be 
found  that  the  British  judges,  since  the  days  of  political  darkness  and 
bigotry  have  passed  away,  are  to,  be  found  among  the  most  able  and 
decided  opposers  of  the  abuses  of  this  doctrine.     They  do  not  follow 
decisions  and  precedents  rooted  in  bad  times,  because  they  find  tbcm 
in  their  law  books.    .On  the  contrary,  on  a  fair  investigation,  it  will  be 
proved,  that  those'  contrary  to  justice*,  reason,  and  law  are  rejected.  It 
is  not  fair  and  sound  reasoning  to  argue  against  the  necessary  and  in- 
dispensable use  of  construction,  from  the  abuses  it  has  produced.   What 
is  there  among  the  best  of  human  (and  I  wish  I  could  not  add  dkine) 
systems  which  has  not  been  perverted  and  abused?     That  there  must 
be  some  defined  sense  and  interpretative  exposition  made  of  the  terms 
"fer^tn^  war,"  and  when,  and  in  what  circumstances,  it  is  levied  ^^agairut 
the  United  States^''  cannot  be  denied.     The  able  counsel,  in  this  caie, 
who  has  said  the  most  on  thia  subject,  and  traveled  the  farthest  into 
the  gloomy,  dark,  and  tyrannical  periods  of  the  British  history  ari'l 
jurisprudence,  for  melancholy  and  disgusting  proofs  of  atrocious  abuses 
and  even  crimes,  committed  under  colour  of  law,  has,  unavoidablv,  hiffi- 
self  furnished  also  proofs  of  the  necessity  we  are  under  of  some  con- 
structive or  interpretative  expositions.     lie,  at  first,  confined  tlu'^e 
expositions  to  three  cases.     Now,  if  there  is  a  necessity  of  one^  it  shov? 
that,  without  supplementary  interpretation,  the  law  would  be  a  mere 
dead  letter.     Aware  of  the  dangerous  lengths  to  which  the  abuses  <'t 
construction  have  been  carried,  courts  and  juries  should  be  cautious  in 
their  decisions ;  but  not  so  much  alarmed  about  abuser  as  to  restrain 
from  the  proper  and  necessary  tise  of  interpretation.     I  do  not  tben 
hesitate  to  say,  that  the  position  we  have  found  established,  to  wit,  thai 
opposition,  by  force  and  numbers,  or  intimidation  with  intent  to  defeat, 
delay,  or  prevent  the  execution  of  a  general  law  of  the  United  State*, 
or  to  procure,  or  with  a  hope  of  procuring,  by  force  and  numbers,  or 
intimidation,  its  repeal  or  new  execution,  is  treason  by  levying  war 
against  the  United  States.     And  it  does  not  appear  to  me  to  be  what 
is  commonly  called  conHtructive,  but  open  and  direct  treason,  in  levy- 
ing war  against  the  United  States,  within  the  plain  and  evident  mean- 
ing and  intent  of  the  Constitution. 

6.  As  to  the  objections,  founded  on  want  of  proof  of  regular  ap- 
pointments under,  and  of  the  proper  execution  of  the  law  calkil  t!ie 
house-tax  law,  I  do  not  see  that  they  apply.     If  the  prosecution  ^4a 
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• 

definitely  for  opposing  one  or  more  oflScer  or  oflScers  of  this  tax  law, 
the  proof  might  be  more  rigidly  required.  But,  as  all  the  necessary 
use  made  of  these  collateral  and  subordinate  circumstances,  relative 
to  the  tax  law  officers,  is  for  the  purpose  of  showing  the  quo  animo  or 
intent  witK  which  the  treason  alleged  was  committed,  I  consider  them 
as  not  relevant  in  this  cause.  It  is  even  enough  in  criminal  prosecu- 
tions, more  directly  aimed  at  the  specific  ofience  of  opposing  an  officer, 
that  he  was  an  officer  de  facto, 

7.  As  to  the  disarming  and  confining  the  two  videttes,  or  advance 
of  the  armed  insurgents,  by  the  marshal  at  Bethlehem,  I  think  him 
legally  as  well  as  prudentially  justified  in  his  conduct.  Even  a  consta- 
ble has  a  right  to  restrain  and  confine,  under  strong  circumstances  of 
suspicion,,  persons  whose  conduct  or  appearance  evidence  an  intention 
to  commit  illegal  and  violent  acts.  Much  more  so  was  the  marshal 
(having  notice  of  an  intended  rescue  of  his  prisoners),  justifiable  in  seizing 
and  disarming  two  of  the  armed  body,  against  whom  existing  circum- 
stances raised  strong  and  evident  suspicion.  But  I  think  this  has  been 
made  more  important  than  it  really  is.  Because  the  release  of  these 
men  was  not  the  object  of,  or  even  known  to,  the  prisoner  at  the  bar 
and  his  party,  when  they  commenced  their  treasonable  march  for  the 
release  of  the  prisoners  in  the  marshal's  custody  at  Bethlehem. 

8.  The  President's  proclamation  should  have  been  pleaded  as  a  par- 
don, if  it  was  intended  to  be  relied  on  as  such.  This  not  having  been 
done,  it  is  not  legally  before  us.  But,  since  it  has  been  mentioned, 
I  think  it  necessary  to  declare  it  as  my  opinion,  that  it  does  not  ope- 
rate as  a  pardon  to  precedent  ofiences.  It  is  directed  by  law  as  a  step, 
preparatory  to  applying  an  armed  force  against  those  supposed  to  have 
committed  crimes,  and  embodied  for  unlawful  purposes.  It  is  a  hu- 
mane warning,  calculated  to  prevent  the  eflFusion  of  blood.  Its  allega- 
tions of  facts,  or  its  injunctions,  have  no  operation  in  the  trial  of  the 
prisoner  at  the  bar. 

Whether  the  prisoner  is  or  is  not  guilty  of  the  treason  laid  in  the 
indictment,  in  the  manner  and  form  therein  set  forth,  it  is  your  pro- 
vince to  determine.  It  is  the  duty  of  the  court  to  declare  the  law; 
thongh  both  facts  and  law,  which,  I  fear,  are  too  plain  to  admit  a  rea- 
sonable doubt,  are  subjects  for  your  consideration.  We  must  all  obey 
our  public  duty,  whatever  may  be  our  private  feelings.  Mercy  is  not 
deposited  in  our  hands.  It  is  entirely  within  the  constitutional  autho-  . 
rity  of  another  department. 

Judge  Iredell. — Gentlemen  of  the  Jury:  I  am  persuaded  that 
every  person  who  has  attended  to  the  present  very  awful  and  important 
case  npon  which  you  are  now  called  to  decide,  must  be  impressed  with 
a  just  respect  for  the  patience  and  attention  you  have  shown,  through 
the  long  period  which  unfortunately  has  been  taken  up;  but  this, 
though  much  personal  inconvenience  must  have  "been  experienced,  not 
only  by  you,  but  by  all  concerned,  is  unavoidable ;  none  of  us  can  re- 
pent that,  in  a  case  of  such  moment  as  the  present,  the  time  which  is 
absolutely  necessary  for  a  complete  investigation  has  been  employed. 

Gentlemen,  it  is  with  great  satisfaction  to  me,  on  the  present  occa- 
sion, that  my  ideas  on  the  points  of  law  directing  our  conclusions, 
upon  which  it  is  the  duty  of  the  court  to  give  opinion,  absolutely 
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coincide  with  that  of  the  respectable  judge  with  whom  I  hare  the 
honour  to  sit.  Before  I  state  to  you  any  observation  with  regard  to 
the  facts  which  have  appeared  from  the  evidence,  I  shall  previously 
deliver  my  opinion  upon  some  points  of  law,  so  far  as  they  are  un- 
connected with  the  evidence ;  those  which  are,  I  shall  speak  to  in  their 
proper  place. 

This,  gentlemen  of  the  jury,  is  an  indictment  against  the  prisoner  at 
the  bar,  for  levying  war  against  the  United  States;  the  first  inquiry,  there- 
fore, is,  what  is  meant  by  these  words  of  our  Constitution — ''Treason 
against  the  United  States  shall  consist  only  in  levying  war  against 
them,"  &c.     These  words  are  repeated  verbatim,  I  believe,  in  an  act  of 
Congress,  called  the  judiciary  act,  defining  the  punishment  of  the  crime 
of  treason,  pursuant  to  constitutional  authority.     This  crime  being  de- 
fined in  the  constitution  of  oiir  country,  becomes  the  supreme  law,  and 
can  only  be  altered  by  the  means  therein  pointed  out,  and  not  by  any 
act  of  the  legislature ;  and,  therefore,  the  repetition  of  the  words  of  the 
Constitution  in  the  judiciary  act  is  quite  unnecessary,  as  the  only  power 
left  to  Congress  over  this  crime  was,  to  describe  the  punishment:  the 
same  act,  in  another  part,  makes  provision  for  the  method  of  trial. 
Agreeably  to  their  power,  Congress  have  described  the  punishment, 
and  thereby  declared  the  crime  to  be  capital.     It  is  clear,  therefore, 
that,  as  the  Constitution  has  defined  the  crime,  the  Congress,  drawing 
its  sole  authority  from  that  Constitution,  cannot  change  it  in  any  man— 
ner,  particularly  as  it  is  so  declared;  yet  the  counsel  for  the  prisoner* 
say,  that  the  legislature  have  given  it  a  legislative  interpretation,  auA 
that  their  interpretation  is  binding  on  this  court.     They  say  that  Con- 
gress did  not  mean  to  include  the  offence  charged  upon  the  prisoner  a* 
the  bar,  under  the  definition  of  levying  war;  because  the  Sedition  AcM 
describes  a  similar  ofix)nce,  and  because  a  rescue  is  provided  fur  in  ano- 
ther act,  the  punishment  extending  no  farther  than  fine  and  impri<«.»n— 
ment.     Several  answers  may  be  given  to  remove  these  ol»jectioiis: 

First,  If  Congress  had  intended  to  interpret  these  words  of  the  (.'<n— 
stitution  by  any  subsequent  act,  they  had  no  kind  of  authority  s«»  i(f^ 
do.     The  whole  judicial  power  of  the  government  is  vested  in  the  jmlire*- 
of  the  United  States,  in  the  manner  the  Constitution  describes;  to  tli«.iik- 
alone  it  belongs  to  explain  the  law  and  Constitution;  and  Congress  have 
no  more  right  nor  authority  over  the  judicial  expositions  of  thoae  acts,, 
than  this  Court  has  to  make  a  law  to  bind  them.     If  this  was  n«»t  an 
article  of  tlie  Constitution,  but  a  mere  act  of  Congress,  they  couM  n«t 
interpret  the  meaning  of  that  act  while  it  was  in  force,  but  they  iii:iy 
alter,  amend,  or  introduce  explanatory  sections  to  it.     In  this  we  diflVr 
from  the  practice  of  England,  from  whence  we  received  our  juri>pru- 
dential  system  in  general;  for  they  having  no  Constitution  to  h'uA 
them,  the  Parliament  have  an  unlimited  power  to  pass  any  act  of  wliat- 
ever  nature  they  please ;  and  they,,  consequently,  cannot  infringe  uj^-n 
the  Constitution.     The  very  treason  statute  of  Edward  III.  itself  c^a- 
tains  a  provision  giving  Parliament  an  authority  to  enact   laws  tlitre- 
npon,  in  these  words:  "Because  other  like  cases  of  treason  may  happtn 
in  time  to  come,  which  cannot  be  thought  or  declared  at  present,  ii  i> 
thought  that,  if  any  such  does  happen,  the  Judr/es  should  not  tru  (f-'f* 
without  fint  going  to  the  king  and  Farliament^  where  it  ought  to  M 
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judged  treoBtmy  or  otherwise  felony .'*   On  this  point,  Sir  Matthew  Hale 
was  very  careful,  lest  constructive  treason  should  be  introduced. 

This,  gentlemen,  you  will  observe,  only  relates  to  any  case  not  spe- 
cified in  that  act.  iJut,  on  the  occasion  now  before  you,  it  is  not  at- 
teoipted,  by  any  construction  or  interpretation,  that  anything  should  be 
denominated  treason,  that  is  not  precisely  and  plainly  within  the  Con- 
stitution. No  treason  ctfn  be  committed  except  war  has  actually  been 
levied  against  the  United  States. 

But  farther,  nothing  is  more  clear  to  me  than  that  Congress  did  not 
intend,  in  any  manner  whatever,  to  innovate  on  the  constitutional  defi- 
nition of  treason,  because  they  have  repeated  the  words,  I  think,  verbatim 
in  their  own  act ;  with  regard  to  the  rescue  and  obstruction  of  process, 
"^hich  are  mentioned  in  the  act  alluded  to,  it  will  not  be  pretended,  by 
any  man,  that  every  rescue,  or  every  obstruction  of  an  officer  in  serv- 
ing process,  or  even  both  together,  amounts  to  high  treason,  or  else  to 
no  crime  at  all:  No;  the  crimes  are  difierently  specified,  and  rescue  or 
obstruction  of  process  may  be  committed  without  that  high  charge. 
This,  I  think,  was  sufficiently  explained  by  the  counsel  for  the  United 
States.  Suppose  one  thousand  men  rise  in  arms,  avowedly  to  destroy 
the  government,  and  in  the  execution  of  their  design  commit  murder, 
burn  houses,  purloin  property,  &c.,  does  it  make  the  design  less  evident, 
because  they  committed  other  atrocious  crimes  in  order  to  obtain  their 
main  views  ?  No ;  it  was  to  destroy  the  government,  and  that  crime 
would  be  charged  upon  them,  being  the  higher  crime,  which  the  con- 
eomitiint  ones  only  tended  to  aggravate,  as  they  were  committed,  not 
for  the  purpose  of  committing  murder,  but  to  intimidate  the  government, 
and  accelerate  their  object.  With  regard  to  what  is  stated  in  the  Sedi- 
tion Act,  combinations  and  conspiracies  to  raise  an  insurrection — 
these,  gentlemen,  may  be  committed  without  the  parties  being  guilty 
of  treason :  men  may  combine  and  conspire  for  a  private  purpose ;  pos- 
sibly to  injure  an  individual,  merely  to  gratify  some  private  motive:  if 
BO,  they  come  within  that  act,  and  that  only.  It  is  only  when  they 
carry  their  projects  farther ;  when  they  aim  at  the  destruction  of  tho 
government,  that  the  nature  of  the  offence  attains  the  aspect  of,  and 
essentially  becomes,  treason;  and,  therefore,  it  is  necessary  to  prove  the 
intention;  otherwise  there  can  be  no  treason.  There  can  be  no  levying 
war  without  a  number  of  persons  unite,  and  that  number  cannot  levy 
war  without  some  previous  intention ;  and,  therefore,  under  this  law, 
there  being  no  previous  intention  defined,  but  merely  an  unlawful  com- 
bination, the  act  termed  treason  in  the  Constitution,  it  is  plain,  is  not 
intended,  nor  is  it  of  the  nature  of  treason. 

With  regard  to  the  authority  from  which  the  opinion  of  this  court  is 
founded,  and  of  which  you  have  heard  much  already,  I  shall  trouble 
jrou  with  a  very  few  observations..  When  this  Constitution  was  made. 
It  was  in  the  power  of  those  who  formed  it  cither  to  define  treason  or 
not,  or,  if  they  thought  proper  to  do  so,  to  do  it  in  what  manner  they 
chose,  in  which  they  might  have  followed  the  example  of  the  country 
whence  their  ancestors  came,  to  which  they  were  accustomed,  and  in 
which  they  were  most  experienced  in  their  own  several  States,  where 
the  crime  of  levying  war  was  denominated  treason.  I  believe  this  has 
been  generally  followed  through  the  States:  in  some  I  know  it  has. 
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This  term  of  levying  war  is  an  English  expression,  borrowed  from  the 
statute  of  Edward  III. ;  but,  notwithstanding  this,  the  principal  provi- 
sions respecting  treason  are  taken  from  an  act  of  the  British  Parliament 
in  the  reign  of  William  III.,  which  is  principally  calculated  to  guard 
the  independence  of  the  court  against  the  power  of  the  crown,  and  the 
prisoner  against  his  prosecutors.     Now,  I  must  confess,  as  these  able 
and  learned  framers  of  our  Constitution  borfowed  the  act,  in  terms, 
from  the  British  statute  alone,  an  authority  with  which  they  were  fa- 
miliar, that  they  certainly  at  least  meant  that  the  English  authorities 
and  definition  of  those  terms  should  be  much  respected.     Those  gentle- 
men knew  as  well  as  any  counsel  at  the  bar,  the  danger  of  constructive 
treasons :  they  knew  how  to  guard  themselves  against  the  bad  times  of 
English  history,  and  were  equally  acquainted  with  the  better  and  more 
modern  decisions.     Would  it  not  have  been  natural  for  men  so  able,  so 
wise,  so  cautious,  of  their  liberties,  had  they  entertained  a  doubt  of  their 
insufficiency,  to  have  introduced  some  new  guards,  some  new  interpre- 
tations, and  not  to  have  left  us  in  later  times  in  the  dark,  exposed  to 
so  much  danger  as  the  gentlemeti  of  the  bar  apprehend^    Gentlemen 
who  know  anything  of  that  country,  know  that  arbitrary  times  have 
existed,  and  also  that  a  number  of  decisions  have  taken  place  since  that 
period.     I  do  not  believe  that  any  judge  since  the  revolution  in  Eng- 
land has  ever  considered  that  he  was  bound  to  follow  every  arbitrary 
example  of  the  English  courts,  or  the  crown  Laws  which  had  taken  place 
in  dark  ages  ?     Can  any  man  9uppose  that,  if  a  man  was  to  be  prosecuted 
for  either  of  the  crimes  referred  to  by  one  gentleman  (Mr.  Lewis),  so 
absurd  a  prosecution  would  be  for  a  moment  indulged  by  the  judges  of 
this  age  ?     No,  they  would  highly  resent  such  an  insult  offered  to  an 
enlightened  court.     Such  instances  have  ever  been  reprobated  as  much 
by  the  courts,  as  by  the  gentleman  who  quoted  them. 

With  respect  to  this  doctrine  of  precedent,  I  will  take  the  liberty  of 
submitting  to  you  a  case  of  a  civil  nature ;  suppose  it  a  case  of  great 
moment;  suppose  in  this  court,  or  any  other  from  which  an  appeal 
could  not  be  had,  a  solemn  decision  had  been  had  respecting  a  title  to 
a  piece  of  land;  upon  this  adjudication  a  gentleman  wishes  to  purchase 
this  land ;  taking  this  title  to  a  lawyer,  he  is  confirmed  in  the  opinion 
that  the  title  is  good,  and  that  he  is  safe  because  of  the  decision  of  the 
court.  On  the  faith  of  this  decision  alone  the  man  lays  his  money  out, 
and  therefore  it  must  be  important  how  precedents  are  formed.  If 
precedent  is  so  important  in  a  civil  case,  how  much  more  so  must  it  he 
in  one  like  the  present.  If  a  case  is  new  altogether,  and  no  precedent 
can  be  found,  it  ought  to  be  much  in  favour  of  the  prisoner,  but  if  a 
solemn  declaration  has  once  been  made*that  such  and  such  facts  consti- 
tute a  certain  crime,  that  declaration  ought  to  be  abode  by,  and  for  this 
plain  reason  ;  every  man  ought  to  have  an  opportunity  to  know  the  laws 
of  his  country  (if  he  will  take  pains  to  inform  himself)  lest  he  should  in- 
volve himself  in  guilt  ignorantly.  The  propriety  and  necessity  of  this 
must  be  manifest,  and  if  so,  it  is  as  necessary  that  the  proceedings 
of  our  courts  should  be  uniform,  otherwise  there  can  be  no  dependence 
upon  their  judgment.  If,  therefore,  a  point  has  been  settled  in  a  certain 
way,  it  is  enough  to  direct  any  court  to  settle  a  future  case  of  a  similar 
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id  in  the  same  way,  because  nothing  can  be  more  unfortunate  than 
len  courts  of  justice  deviate  in  decisions  on  the  same  evidence. 
This  leads  me,  gelitlemen,  to  point  out  to  you  a  consideration  of 
imt  magnitude :  this  is  not  the  first  time,  as  I  have  been  informed, 
it  these  questions  have  been  discussed  in  the  court.  During  the  tri- 
\  of  the  persons  concerned  in  the  Western  insurrection,  they  were 
icnssed,  and  I  have  no  doubt  with  great  ability  on  both  sides.  Judges 
.terson  and  Peters  were  then  on  the  bench,  and  after  all  the  display 
splendid  talent  used  in  argument  on  both  sides,  and  all  the  authon- 
s  produced  that  men  were  capable  of,  from  the  best  judgment  that 
lid  be  formed,  the  court,  without  hesitation,  declared  itself  in  favour 
the  prosecution.  As  I  do  not  difier  from  that  decision,  my  opinion 
that  the  same  declaration  ought  to  be  made  on  the  points  of  law  at 
is  time.     Vide  2  Dallas'  Reports^  355. 

It  is,  however,  objected,  that  after  this  solemn  decision  had  taken 
ice,  the  legislature,  by  the  Sedition  Act,  settled  the  matter  difierently, 
d  that  we  are  bound  by  that  act.  This  has  been  answered,  so  as  to 
neve  it  beyond  all  doubt,  and  concessions  were  made  at  the  bar  suf- 
ient  to  remove  the  seriousness  of  this  objection  out  of  the  way.  It 
,8  acknowledged  that,  if  it  had  been  an  opposition  to  the  militia  act, 
en  the  crime  would  have  been  treason ;  or  if  it  had  been  done  to 
mpel  the  repeal  of  an  act,  it  would  have  been  treason.  For  my  part, 
sannot  perceive  what  kind  of  sanctity  there  is  in  the  militia  act  more 
an  any  other,  that  should  make  my  opposition  to  that  act  particularly 
rious:  all  the  acts  of  Congress  flow  from  the  same  authority,  and 
1  tend  to  the  same  end,  to  wit,  the  happiness  and  security  of  the 
mmunity:  individuals  may  diifer  in  their  views  of  the  magnitude  of 
em;  some  may  think  the  militia  law,  some  the  revenue  law,  some 
other,  but  the  legislature  have  thought  all  these  laws  equally  neces- 
ry,  and  they  having  thought  so,  it  is  our  duty  to  obey  them  all  alike, 
it,  if  the  opposition  to  the  militia  law,  by  force  of  arms,  is  to  have 
is  extraordinary  sanctity,  because  it  strikes  immediately  at  the  exist- 
ce  of  the  government,  then  I  sjiould  be  glad  to  know  what  can  be 
id  about  a  revenue  law  ?  Government  cannot  exist  a  day  without 
venue  to  support  it!  Farther:  opposition  by  force  to  one  law,  is  of 
e  same  nature  as  opposition  to  all  the  laws ;  the  offence  is  levying  war 
;ainst  the  government ;  opposing,  by  force  of  arms,  an  act  of  Congress, 
ith  a  view  of  defeating  its  efficacy,  and  thus  defying  the  authority  of 
e  government,  is  equally  the  same  in  principle,  if  done  in  one  instance, 
it  could  be  in  many.  In  monarchical  governments  it  will  sometimes 
ippen  that  a  rebellion  breaks  out  in  an  endeavour  to ,  destroy  one 
onarch,  and  set  another  on  the  throne :  in  such  a  case  the  treason 
ainly  and  unequivocally  displays  itself,  and  there  can  be  no  doubt  about 
;  but  this  cannot  occur  in  a  republican  form  of  government :  men  are 
Idom  found  who  will  be  guilty  of  such  open  treason,  as  to  come  for- 
ard,  in  the  face  of  day,  and  declare  their  design  to  destroy  the  Con- 
itution  or  all  the  laws.  No,  if  men  of  sense  go  to  promote  insurrec- 
3n,  whether  they  mean  to  destroy  the  government  or  not,  they  must 
J  wicked;  they  go  about  their  design  by  more  insidious  means;  art 
ill  be  used,  and  pains  taken  to  promote  a  dislike  to  a  certain  law ; 
is  evil  prejudice  is  encouraged  until  it  becomes  general  among  the 
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people,  and  they  become  as  ripe  for  insurrection  as  in  the  present 
case.  Nor  would  the  evil  cease  with  the  destruction  of  one  law: 
they  may  declare  they  mean  to  stop  at  that  one  act,  but  having 
destroyed  it,  and  finding  their  power  above  that  of  the  government, 
is  it  not  to  be  apprehended  that  they  would  destroy  another  and 
another,  and  so  on  to  any  number  they  disapprove  of:  if  they  woald 
not  be  particular  in  one  case,  they  would  not  in  another.  During  the 
Western  insurrection,  the  excise  law  was  unpopular :  in  this  case  it  is 
the  house  tax  act;  and  if  this  is  permitted,  it  will  be  impossible  to  know 
where  we  can  rest  secure,  nor  how  soon  the  government  itself  will  fall 
a  prey.  This  reason  may  account  for  the  introduction  into  the  English 
statute  book,  and  our  Constitution,  with  the  determination  of  the  coorts 
in  both  countries,  of  the  principle  that  an  attempt  by  force  and  violence 
to  impede  the  operation  of  a  single  act,  shall  be  treason,  and  under  the 
description  of  levying  war,  as  much  as  what  shall  at  first  appear  more 
dangerous,  since  the  efifect  may  be  the  same. 

There  is  another  preliminary  point,  meriting  a  few  observations,  that 
is,  with  respect  to  the  proclamation  of  the  President.    It  was  contended 
that,  because  that  proclamation  required  the  people  to  disperse,  and 
commit  no  more  crimes,  it  amounted  to  a  pardon  of  all  they  did  before. 
It  is  sufficient  to  observe  here,  that,  had  this  objection  been  serioml; 
made,  a  plea  of  pardon  upon  the  ground  of  that  proclamation  muit 
have  been  preferred,  or  it  could  not  have  been  admitted.     But  the  plea 
was  not  made,  nor  if  it  had,  would  it  have  been  efiectual,  because,  if 
this  did  amount  to  a  pardon,  it  did  so  only  on  certain  conditions;  the 
attorney  of  the  United  States  and  the  party  are  both  allowed  to  show 
whether  or  not  the  prisoner  has  complied  with  the  conditions  of  the 
pardon.     It  is  possible,  also,  that  the  pardon  has  not  been  offered  in 
such  a  manner  as  the  Constitution  permits,  in  which  case  the  attorncv 
must  be  permitted  to  put  in  a  demurrer.    Of  the  force  of  these  objections 
the  court  are  to  decide,  and  of  course  the  plea  must  be  referred  to  thtm. 

Again,  this  pardon  might  have  been  pleaded  in  due  season.     C)f  this 
the  counsel  for  the  prisoner  were  informed,  and  had  time  to  consider, 
but  they  did  not  choose  to  avail  themselves  of  it.     But  if  it  had  been 
proposed,  nothing  is  more  clear  to  me  than  its  insufficiency ;  for  in  my 
view,  the  proclamation  contained  no  pardon  at  all.     The  circumstanot? 
which  gave  rise  to,  and  the  nature  of  the  proclamation,  ran  thus:  Cer- 
tain information  was  received  by  the  government  of  a  disturbance  hav- 
ing broken  out  in  that  part  of  the  country,  which  baffled  the  power  of 
civil  authority,  but  as  it  is  necessary  to  prevent  any  insurrection  with 
as  little  trouble  as  possible,  after  inferior  means  have  failed,  the  law 
provides  that  the  President  shall  make  proclamation,  inviting  and  com- 
manding such  disturbers  of  the  public  peace  to  disperse  in  quietness 
to  their  homes  by  a  certain  time;   this  must  be  done  before  the  mili- 
tary can  be  ordered  out  against  them.     This  is  in  order  to  j)reveiit 
more  people  joining  the  standard  of  rebellion  afterwards,  and  to  a<i- 
nionish  others  not  to  commit  farther  crimes;  but  there  is  not  a  word  in 
the  proclamation  implying  an  offer  of  pardon  for  anything  committoJ 
before. 

The  riot  act  of  England  was  cited  in  support  of  this  doctrine,  luit 
there  is  no  similarity  in  the  two  cases:  that  act  says,  a  magistrate  sLall 
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go  to  the  mob,  and  endeavour  to  prevail  upon  them  to  disperse.   If  he 

cannot  do  it,  he  reads  the  act,  and  if  they  still  contmue  combined,  they 
are  guilty  of  felony,  but  then  this  felony  is  a  crime  created  merely  by 
that  act,  but  even  that  act  does  not  intimate  that  they  should  be  par- 
doned for  crimes  committed  before  the*  magistrate  came,  even  if  they 
do  disperse.     Instances  to  the  contrary  might  be  cited. 

Having  now,  gentlemen  of  the  jury,  stated  my  opinion  in  the  best 
manner  in  my  power  on  the  law,  independent  of  the  facts,  or  the  par- 
ticular application  of  that  law  to  the  prisoner  at  the  bar,  I  shall,  agree- 
ably to  my  duty,  state  to  you  in  the  best  manner  I  am  capable  of,  the 
nature  of  the  issue  which  you  are  now  called  upon  to  determine.  It  is 
an  issue  of  an  aspect  the  most  awful  and  important  that  any  juror  can 
ever  be  'called  upon  to  determine.  It  is  your  duty  to  divest  yourselves 
of  all  manner  of  prejudice  and  partiality  one  way  or  the  other.  Dis- 
miss from  your  minds,  as  much  as  you  can,  all  which  you  might  have 
heard  or  thought  on  this  case  before  you  came  into  this  court,  and  con- 
fine your  opinions  merely  to  the  evidence  which  has  been  produced. 
No  extraneous  circumstances  whatever  ought  to  have  the  least  weight 
with  you  in  giving  your  verdict:  you  ought  not,  and  I  hope  you  will 
not,  take  into  your  consideration  at  all  whether  the  safety  of  the  United 
States  requires  that  the  prisoner  should  suffer,  on  the  one  hand,  or 
whether,  on  the  other,  it  may  be  more  agreeable  to  yoar  feelings  that 
le  should  be  acquitted.  It  is  solely  your  duty  to  say  whether  he  is 
^Ity  of  the  crime  charged  ,to  him  or  not.  No  man  can  conceive  that 
he  interest  of  any  government  can  possibly  make  it  requisite  to  sacri- 
ice  any  innocent  man,  and  I  can  rest  perfectly  satisfied,  which  I  have 
lo  doubt  you  also  are,  that  this  government  will  not,  and  God  forbid 
iny  considerations  whatever  should  ever  influence  such  an-action. 

I  do  not  think  it  necessary  to  go  into  a  minute  detail  of  all  the  evi- 
lence  which  has  been  produced;  it  would  be  only  misspending  time« 
Che  general  scenes  which  passed  at  Bethlehem  must  be  fully  in  your 
uind ;  these  scenes  are  supported  upon  the  evidence  of  twelve  wit* 
Leases.  But  I  think  it  my  particular  duty  to  bring  to  your  recollection 
hose  parts  of  that  transaction  in  which  the  prisoner  at  the  bar  wascon« 
emed^  leaving  the  rest  as  much  as  possible  out  of  view.  On  this  oc* 
asion  I  must  request  the  gentlemen  of  the  bar,  if  in  any  instance  I 
hould  err  in  stating  the  evidence,  that  they  will  correct  me ;  but  I 
ihall  endeavour  to  be  accurate. 

The  judge  here  stated  the  prominent  features  of  the  evidence 
given  by  Messrs.  Henry,  John  Barnet,  William  Barnet,  Winters,  Col. 
Kiehols,  Schlaugh,  Horsefield,  Eyerly,  Toon  and  Mitchel,  so  far  as 
related  to  the  conduct  of  the  prisoner  at  Bethlehem,  which,  he  said,  he 
thought  proper  to  state  first,  because  the  offence  charged  in  the  indict- 
ment was  said  to  have  been  committed  at  Bethlehem.  Gentlemen,  he 
continued,  if  you  are  not  well  satisfied  that  the  overt  act  of  treason  was 
x)mmitted  at  Bethlehem,  and  that  that  overt  act  is  supported  by  the 
mdence  of  two  witnesses  at  least,  you  will  not  find  the  prisoner  guilty. 

Now,  gentlemen,  is  the  proper  time  for  me  to  state  one  or  two  points 

incoming  the  law  of  evidence,  of  which  you  have  heard  much  from 

he  bar.     As  I  observed,  there  must  be  two  at  least  to  prove  that  the 

kct  of  treason  was  committed  at  Bethlehem.    It  is  the  opinion  of  the 
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counsel  for  the  prisoner  that  you  must  be  convinced,  not  only  of  the  fact 
by  two  witnesses ;  not  only  that  he  was  concerned  in  a  certain  act;  but 
that  you  must  have  the  evidence  of  two  witnesses,  at  least,  by  evidence 
drawn  from  the  same  place,  that  it  was  done  with  a  treasonable  inten- 
tion, before  you  can  pay  any  attention  to  any  other  evidence  whatever. 
The  fact  is  that,  when  the  overt  act  is  proved  by  two  witnesses,  it  is  proper 
to  go  into  evidence  to  show  the  course  of  the  prisoner's  conduct  at  other 
places,  and  the  purpose  for  which  he  went  to  that  place  where  the  trea- 
son is  laid,  and  if  he  went  with  a  treasonable  design,  then  the  act  of 
treason  is  conclusive.     In  this  I  am  supported  by  a  very  respectable 
authority  on  crown  law,  Foster,  in  the  case  of  Deacon,  from  which  it 
appears  that  it  is  enough,  to  prove  that  a  rebellious  assembly  of  armel 
men  were  there,  and  that  the  prisoner  joined  them.     In  order  to  prove 
to  you  fully  the  design  with  which  the  prisoner  went  to  Bethlehem 
and  joined  in  this  great  outrage,  I  shall  select  some  of  the  evidence 
respecting  those  previous  transactions;  it  is  not  necessary  to  state  the 
whole. 

The  judge  hero  read  the  evidence  of  James  Chapman,  John  Rodrick, 
Cephas  Childs,  and  William  Thomas,  respecting  the  conduct  of  Jacob 
Fries  on  the  5th  of  March,  and  respecting  the  meeting  with  Foulke 
and  Rodrick  near  Singmaster's ;  and  also  the  transactions  of  the  6th, 
at  Quaker  town,  which  evidence,  he  said,  so  confirmed  each  other,  that 
no  doubt  could  be  entertained. 

We  now  come  to  the  confession  of  the  prisoner,  voluntarily  made  on 
his  examination  before  Judge  Peters.  Here  is  a  point  of  law  relied  on 
by  the  prisoner's  counsel — that  no  man  should  be  convicted  of  treason 
but  on  the  evidence  of  two  witnesses,  or  upon  confession  in  open  eonrt. 
This  is  the  provision  in  England  as  well  as  here,  and  the  meaning  i?. 
that  no  confession  of  the  prisoner,  independent  of  two  witnesses,  .: 
without  the  facts  have  been  established  by  two  witnesses,  should  be  suf- 
ficient to  convict  him :  but  if  two  witnesses  have  proved  a  fact,  iLo 
confession  of  the  party  may  be  received  by  way  of  confirmation  -f 
what  has  before  been  sworn  to.  In  former  days  in  England,  it  va^ 
allowed  that  confession  out  of  court,  and  the  proof  of  the  witnof^'N 
should  be  sufficient  to  warrant  a  conviction ;  but  happily  our  Constitu- 
tion would  not  admit  it,  if  a  hundred  would  swear  to  it ;  that  danger  :j 
wisely  avoided.  Instances  enough  are  in  the  recollection  of  the  cour, 
of  a  civil  and  criminal  nature,  where  confessions  have  been  receiveJ: 
but  the  jury  are  to  judge  from  other  evidence  how  far  that  is  to  be  re- 
garded. 

Evidence  may  sometimes  be  given  which  may  be  doubtful,  and  wants 
corroboration;  you  will  judge  whether  that  is  or  is  not  the  case  at  pre- 
sent. But  if  the  confession  of  the  prisoner  should  go  to  confirm  tbr 
evidence,  if  sworn  to  by  two  witnesses  at  least,  it  may  be  receiveJ.  b^' 
unless  it  docs  go  to  corroborate  other  testimony,  I  do  not  think  it  si- 
missible.  You  will  consider  whether  any  part  of  this  confession  b** 
not  before  been  proved  by  two  witnesses:  if  it  has,  it  goes  to  corr'bi- 
rate  what  they  say ;  if  it  has  not,  you  are  to  disregard  it.  I  think  theri? 
ought  to  be  great  caution  in  receiving,  as  evidence,  a  confession  trhii'^ 
any  man  makes  himself,  because  it  possibly  might  be  obtained  from  !i^ 
by  artifice  or  intimidation :  with  respect  to  this  confession,  you  hi^f 
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the  testimony  of  my  hononrablc  colleague,  Judge  Peters,  that  he  gave 
the  prisoner  deliberate  warning  that  he  was  not  bound  to  convict  him- 
self, and  that  no  intimidation  was  used.  Whatever  objections,  then, 
there  may  be  as  to  confession  in  general,  it  does  not  apply  in  this  case, 
because  it  was  voluntarily  given. 

The  prisoner  on  his  part  introduced  some  witnesses,  thinking  they 
would  be  favourable  to  him:  one  of  them  appeared  to  be  so  in  his  testi- 
mony, which  I  shall  endeavour  to  relate ;  the  other  three  did  not  answer 
his  expectation  [the  judge  related  the  evidence  of  John  Jamieson]. 

With  regard  to  the  point  of  law  stated  respecting  the  sufficiency  of 
the  warrants,  the  evidence  to  this  fact  shows  the  general  disposition  of 
that  part  of  the  country  to  resist  the  execution  of  the  law,  and  prevent 
it  by  force  or  intimidation ;  our  means  of  showing  that,  is  their  conduct 
towards  the  assessors.  Those  who  were  appointed  to  that  office,  so  far 
as  they  had  it  in  their  power,  showed  a  disposition  to  act  as  such.  It  is 
contended  that  their  warrant  ought  to  have  been  produced.  With  re- 
spect to  the  blank  commission,  which  there  was  a  suspicion  was  unlaw- 
fully filled  up,  there  ought  to  have  been  the  books  produced ;  but  it  was 
not  material.  This  indictment,  it  will  be  observed,  is  not  for  any 
resistance  to  the  assessors,  or  obstruction  of  them  in  the  discharge  of 
their  duty.  I  suppose  it  is  not  necessary  to  show  that  these  officers 
were  de  facto  engaged  in  the  execution  of  the  law;  that  they  were  con- 
sidered as  assessors;  and  that  no  doubt  ever  was  entertained  that  they 
were  properly  authorized  to  be  assessors.  This  doubt,  if  there  was 
any,  could  be  removed  by  reference  to  a  very  respectable  authority.  It 
was  sufficient  if  the  warrants,  given  under  the  seal  of  the  commissioner, 
were  produced  to  the  court. 

The  honourable  judge  entered  pretty  largely  into  the  examination  of 
the  objection  respecting  Mr.  Foulke's  appointment  in  the  place  of  Mr. 
Clarke,  which;  he  contended,  was  not  material,  since  the  warrant  was 
filled  and  he  acted  under  it. 

With  respect  to  another  point  of  objection  stated  at  the  bar,  that 
the  marshal,  in  detaining  the  two  men  at  Bethlehem,  was  liable  to  an 
action,  he  said  that,  under  the  circumstances  of  that  period,  he  could 
not,  because,  under  certain  circumstances,  he  was  warranted  to  call  out 
the  vosne  comitatus,  i.  e.  the  power  of  the  county,  to  assist  him,  if  he 
was  likely  to  be  overpowered :  it  could  not  be  presumed  that  the  cir- 
cumstance did  not  empower  and  warrant  him  to  call  them  out,  and 
therefore  we  may  conclude  that  danger  was  really  to  be  apprehended, 
and  those  apprehensions  must  be  heightened  by  the  arrival  of  those 
two  men  in  arms.  In  the  opinion  of  Judge  Henry,  who  was  present, 
the  danger  was  such  as  to  justify  the  act  of  detention  of  those  two  men. 
Was  it  with  a  view  of  depriving  these  men  of  their  liberty  ?  No ;  but 
supposing  them  to  have  come  with  intent  to  assist  in  the  rescue  which 
they  acknowledged  they  had  heard  was  contemplated. 

Gentlemen,  in  looking  to  the  law  on  this  point,  I  do  not  think  it  is 
encroaching  at  all  upon  the  liberty  of  any  man  to  take  him  in  custody. 
An  officer  m  such  an  action  must  be  at  his  peril,  and  could  only  bo 
justified  on  the  exigency  of  the  circumstance :  if  he  did  it  unnecessarily, 
a.  jury  would  teach  him  to  take  care  how  he  sported  with  the  liberties 
of  his  fellow-citizens;  but  supposing,  from  good  evidence,  that  he  was 


596  KOBTHAMPION  INSURBECTION. — SERIES*  O^E. 

in  danger  of  assault,  if  he  waited  the  united  force  of  the  assailants 
shall  it  be  contended  as  unreasonable,  that  the  marshal  should  tak( 
measures  of  self-defence  while  it  was  in  his  power,  and  detain  what  h< 
might  reasonably  suppose  a  part  of  them  ?  Ho  surely  acted  the  pan 
of  a  prudent  man,  and  was  justifiable  in  the  act. 

Before  I  dismiss  this  general  subject,!  think  it  an  indispensable  dntr 
which  I  owe,  to  declare  that,  excepting  the  single-  instance,  wherein  I 
do  perceive  some  impropriety  of  conduct,  in  the  filling  up  the  blank 
commission,  what  has  been  disclosed  in  the  course  of  this  examination 
of  the  conduct  of  the  commissioners  or  assessors,  has  reflected  on  tliose 
oflScers  the  greatest  honour:  at  the  same  time  they  acted  with  industry, 
fidelity,  and  firmness,  in  the  discharge  of  that  duty,  they  did  all  in  their 
power  to  make  it  easy  to  the  people,  accommodating  themselves  to  en- 
deavour to  give  full  satisfaction,  undeceiving  the  deluded,  and  remoT- 
ing  the  errors  which  the  people  had  fallen  into.     If  the  people  still 
continued  in  ignorance  and  opposition,  those  gentlemen  acquitted  them- 
selves of  blame,  and  their  conduct  merited  high  praise. 

As  to  the  plea  of  ignorance,  the  law  says  ignorance  shall  excuse  no 
man ;  otherwise,  how  could  it  be  possible  to  prove  whether  a  person 
know  the  law  or  not  ?  If  ignorance  could  excuse  a  man  for  crimes,  no 
crime  would  be  brought  to  justice,  or  there  must  be,  what  is  not  to  be 
expected,  some  self-evident  proof  of  the  guilt.  A  complete  knowledge 
of  the  laws  cannot  be  expected  in  every  comer  of  our  country ;  but 
thus  much  we  may  say,  to  remove  this  kind  of  excuse.  If  a  mm 
does  not  know  when  a  law  is  passed,  he  knows  how  to  obtain  that  in- 
formation, and  the  law  itself;  for  if  he  cannot  come  to  Philadelphia, 
or  some  otlier  town  where  they  may  be  purchased  by  himself,  he  ha8 
opportunity  of  sending  from  time  to  time.  But  in  the  present  case,  any 
doubt  could  have  been  removed  by  application  to  the  assessors,  i^bo 
were  ever  ready  and  willing  to  show  the  law,  and  therefore  no  plea  of 
ignorance  can  possibly  be  set  up. 

Having  spoken  in  commendation  of  the  conduct  of  the  commissioner? 
and  assessors,  perhaps  it  is  also  my  duty  to  say  that  the  conduct  of  ihe 
marshal  has  been  equally  exemplary :  he  did  everything  in  his  power, 
by  fair  and  honourable  means,  to  avoid  going  to  extremity,  and  as  long 
as  he  had  a  hope  of  retaining  his  prisoners,  he  displayed  a  degree  of 
courage  which  few  men  would  do.  Ho  even  oficred  to  expose  his  life  t« 
this  armed  mob,  by  proceeding  with  the  prisoners  to  Philadelphia, 
which  he  would  have  done  but  for  the  advice  of  three  or  four  gentle- 
men with  him,  who  thought  it  madness  to  proceed.  lie  accordingly 
desisted,  and  in  the  event  delivered  up  the  prisoners. 

This  trial  has  lasted  so  many  days,  that  we  must  be  all  very  much 
fatigued;  and  I  declare,  gentlemen,  I  have  scarce  had  power  to  exam- 
ine the  various  points  with  minute  attention,  much  less  to  prepare  s'* 
proper  a  statement  of  them  as  I  intended  to  have  done.  The  fatigue  I 
have  felt  many  nights  at  going  out  of  this  court  has  prevented  mt^ 
doing  it.  Under  these  circumstances,  I  have  no  doubt  of  your  excuse, 
which  I  shall  the  more  readily  meet,  since  your  fatigue  must  also  I* 
very  great. 

Gentlemen  of  the  jury: — The  occasion  is  undoubtedly  the  most  awful 
and  important  that  ever  could  arise  in  any  country  whatever:  the  greai 
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question  for  you  to  decide  is,  whether  the  prisoner  has  been  guilty  of 
levying  war  against  the  United  States  at  Bethlehem,  in  the  county  of 
Northampton,  as  charged  in  the  indictment,  or  not.  In  order  to  dis- 
cover the  nature  of  his  conduct,  you  must  examine  into  the  motive  with 
which  he  went  to  Bethlehem :  it  is  necessary  for  you  to  examine  the 
whole  of  his  preyious  actions  renting  thereto:  if  it  should  appear  to 
ou  that  the  prisoner  formed  a  scheme,  either  on  the  way  or  at  Bethle- 
em,  by  any  kind  of  force,  to  obtain  this  object,  then,  in  my  opinion, 
you  ought  to  declare  him  guilty  of  the  charge  laid  in  the  indictment. 
On  the  contrary,  if  you  think  he  had  no  pubhc  and  evil  motive  in  view, 
he  is  not  guilty  of  the  crime. 

Before  1  dismiss  you,  gentlemen,  I  would  remind  you  of  one  conside- 
ration which  must  impress  your  minds.  A  great  and  important  end  of 
bringing  persons  guilty  of  public  crimes  to  justice  is  to  preserve  invio- 
late the  laws  of  our  country.  Men  who  commit  crimes  ought  to  be  pun- 
ished ;  otherwise  no  safety  or  security  can  be  had.  •  On  the  other  hand, 
it  is  of  consequence  that  ng  man's  life  shall  be  taken  away  unjustly. 
If  a  man  is  not  guilty  of  a  crime,  he  ought  not  to  be  punished  for  it ; 
and  it  cannot  be  for  the  interest  of  the  country  to  put  a  man  to  death 
for  what  he  has  not  committed :  therefore  you  are  not  to  regard  the 
consequences,  but  determine  merely  by  the  facts  in  a  manner  for  which 
you  will  be  answerable  at  a  future  day,  as  well  as  myself,  for  all  the 
conduct  of  our  lives,  as  well  as  for  the  verdict  you  now  give. 

Mr.  Lewis  stated  a  question  to  the  court,  whether  the  overt  act  laid 
in  the  indictment  in  a  certain  county,  must  not  be  proved  to  the  satis- 
faction of  the  jury,  both  as  to  fact  and  intention,  in  the  same  county, 
or  whether  the  overt  act  did  not  include  both  fact  and  intention.  To 
which  Judge  Iredell  replied,  that  he  considered  Foster's  crown  law  as 
settling  that  point.  When  two  witnesses  are  produced,  which  proves  the 
overt  act  laid  in  the  indictment,  there  might  be  then  evidence  drawn 
from  other  counties  respecting  the  intention:  this  is  the  opinion  of 
Judge  Foster,  and  it  is  my  opinion.  But  there  is  another  thing:  it 
goes  to  a  point  which  is  inadmissible;  it  is  not  for  the  court  to  say 
whether  there  was  a  treasonable  intention  or  act  as  charged  in  the  in- 
dictment ;  th;>t  is  for  the  jury  to  determine ;  we  have  only  to  state  the 
law — we  therefore  should  have  no  right  to  give  our  opinion  upon  it. 
Again,  if  no  evidence  could  regularly  be  admitted  out  of  the  county 
until  both  the  fact  and  intention  were  established  where  the  crime  is 
laid,  the  consequence  would  be,  that  there  ought  to  be  some  way  of 
taking  the  opinion  of  the  jury,  whether  they  believed  that  the  crime 
was  committed  at  Bethlehem,  before  the  court  could  proceed  to  extrane- 
ous testimony !  This  cannot  be  done  ;  a  jury  must  give  verdict  upon 
all  the  evidence  collectively;  if  the  evidence  is  admitted,  then  the  jury 
is  bound  to  respect  the  weight  of  it:  the  competency  of  that  evidence 
is  for  the  court  to  decide,  but  the  jury  must  estimate  its  weight. 

The  question  for  you  to  decide  at  this  time,  gentlemen  of  the  jury,  is, 
whether,  upon  the  testimony  of  two  witnesses,  there  is  ground  to  believe 
the  act  was  committed  ;  and  whethery  from  the  prisoner's  conduct  at 
Bethlehem  or  elsewhere,  it  is  proved  to  be  with  a  treasonable  intention. 
Judge  Peters. — I  think  the  overt  act  and  the  intention  constitute 
the  treason;  for  without  the  intention  the  treason  is  not  complete.     If 
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a  man  goes  for  a  private  purpose,  to  gratify  a  private  revenge,  and  not 
with  a  public  or  general  view,  it  differs  materially.  'The  intention  may 
possibly  be  gathered  at  the  place  where  the  act  was  committed,  or  it 
may  not;  if  not,  evidence  is  admissible  to  prove  it  elsewhere. 

The  jury  then  withdrew,  and  the  court  adjourned  for  about  three 
hours,  when  they  returned  with  the  verdict  GUILTY.* 

Motion  for  a  new  trial  of  John  Fries,  for  treason. 

May  14. — Mr.  Lewis  informed  the  court  that,  the  other  day,  in  coming  into 
court,  he  received  a  slight  information,  which  he  thought  it  his  duty,  as  aJro- 
cate  for  the  prisoner,  to  make  further  inquiries  into ;  but  it  was  not  till  this 
morning  that  he  had  been  able  to  procure  the  depositions  of  witnesses  to  prore 
a  fact,  on  which  he  meant  to  ground  a  motion.    He  read  thq  depositions  to  the 
court,  which  imported  that  John  Rhoad,  one  of  the  jurymen  on  the  trial  of 
John  Fries,  had  declared  a  prejudice  against  the  prisoner  after  he  was  sam- 
moned  as  a  juror  on  the  trial.     He  now  found  that  he  could  procure  other 
affidavits  to  the  same  fact,  on  the  ground  of  which  he  **  moved  a  rule  to  show 
cause  why  there  ought  not  to  be  a  new  trial.*'t     He  expressed  himself  aware 
of  the  lateness  of  the  period,  verdict  having  been  given,  but  the  impossibiJity 
of  proving  the  fact  earlier  was  a  sufficient  apology.     He  should  forbear  to 
cuter  into  the  merits  of  the  motion  at  present. 

Rule  was  granted,  and  made  returnable  to-morrow  morning. 

JVednesday,  May  15. — Mr.  Dallas  said  it  became  his  duty, as  advocate  for 
the  prisoner,  to  lay  before  their  honours  the  grounds  on  which  they  had  mo?ed 
for  a  new  trial  in  the  case  of  their  unfortunate  client,  in  which  he  was  sensible 
some  little  violeilce  must  be  offered  to  his  feelings  in  whose  behalf  it  was  made, 
and  particularly  if  judgment  should  at  last  be  pronounced  upon  him:  bat 
whatever  the  event,  it  became  their  duty  to  prefer  it ;  and  he  was  certain  that, 
upon  examination  into  the  facts,  they  must  be  justified  in  producing  them,  as 
the  event  must  alter  the  decision  which  had  taken  place.  He  was  satisfied 
that  the  court,  wilhout  direct  reference  to  authorities,  would  be  inclined  to  listen 
to  anything  that  could  be  offered  upon  good  grounds  in  favour  of  life,  or  i!ie 
chance  of  lire.  With  this  confidence,  he  relied  on  the  favourable  atteniiuu 
which  would  be  paid  by  the  court,  and  that  the  intervention  of  any  trilling  error 
in  the  procce<ling,  may  not  expose  the  defendant  to  the  danger  of  an  unfavoura- 
ble decision. 

In  making  the  motion,  Mr.  Lewis  had  laid  before  the  court  some  afTidaviis 
in  order  to  prove  that  one  of  the  jurors,  after  he  had  been  summoned  to  aitcnil 
the  trial,  did  declare  that  the  man  should  he  convicted:  in  addition  to  that  cir- 
cumstance, the  following  reasons  should  have  been  assigned  in  favour  of  the 
motion : 

First,  That  the  marshal  has,  wilhout  any  order  or  direction  from  the  court 
or  judges  for  that  purpose,  returned  a  greater  number  of  jurors  than  he  wasby 
law  authorized  to  do. 

Secondly,  That  he  returned  them  from  such  parts  of  the  district  as  he  tl.ouglii 
proper,  and  wilhout  the  direction  of  the  court  or  judges. 

Thirdly,  That  the  trial  ought  to  have  been  held  in  the  county  where  the 
oflVnce  was  committed,  except  manifest  inconvenience  should  appear;  and:' 
does  not  appear  from  any  part  of  the  record  of  the  court  that  any  inconve- 

•   This  trial,  says  the   roportcr,  occiipictl  the  nnroinittetl    altcnlion    of  tlic    cour.  ^■■ 
jury  Iroiii  April  .00  until  May  0,  inclusive,  (nine  (Jay<)   during  which   time  the  j  iry  ;.  ^  • 
sep:ir:it('(l. 

t  **The  ])ri.<r)nor,'*  gnys  the  reporter,  "had  been  ])ronfrht  into  court  in  order  to  recejv--"- 
tcn«;e  (»J"  death,  t)ut  on  Mr.  LeM'is'  motion  for  a  rule  to  show  cause,  judgment  was  5u^iM•^  "•-• 
and  he  was  remanded  back  to  prison.'' 
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Dience  did  prevent  it,  for  whatever  were  the  acts  of  the  court,  they  ought  to 
have  been  placed  on  the  record,  which,  not  being  done,  is  good  ground  for 
a  motion. 

Judge  Iredell  did  not  think  that  the  court  were  bound  to  assign  a 
reason  for  their  judgment  on  the  record  of  their  proceedings ;  besides,  it 
was  a  high  contempt  at  this  time  to  call  for  the  renewal  of  an  argu- 
ment whereon  a  solemn  decisive  opinion  was  delivered:  he  asked  what 
part  of  the  law  required  it:  if  it  was  at  that  time  omitted,  it  was  not  in 
the  power  of  the  court  to  order  it  now;  or  if  they  did  not  order  the  rea- 
sons to  be  inserted,  the  mere  decision  on  the  face  of  the  record  was 
enough  to  make  it  authoritative. 

Mr.  Dallas  then  addressed  the  court  in  an  argument  of  great  length  on  the 
questions  submitted  by  Mr.  Lewis,  protesting  at  the  outset  that  there  was  no 
intention  of  oflfering  a  contempt  to  the  court;  and  if  the  court  would  attend, 
they  would  be  convinced  there  was  not. 

He  next  tnade  a  few  observations  on  the  conduct  of  the  juror,  which, .he  said, 
was  not  merely  an  expression  of  opinion,  but  a  previous  determination,  and 
an  expression  of  fear  that  the  prisoner  should  be  acquitted,  so  that  it  was  im- 
possible to  doubt  that,  if  this  was  true,  the  juror  did  not  give  verdict  upon 
evidence, but  was  influenced  by  a  previous  bias, and  prejudiced  determination; 
his  going  into  the  box  with  this  partial  mind,  deprived  the  prisoner  of  that 
chance  which  the  law  determines  he  shall  have.  It  is  necessary  that  every 
jory  should  enter  this  box  free  from  malice ;  but  it  was  not  so:  this  juror  la- 
boured (Under  particular  impressions,  unfavourable  to  John  Fries,  because  he 
conceived  he  had  been  the  leader  of,.and  brought  on  this  disturbance,  and  there- 
fore ought<to  be  hung:  this  will  be  proved  to  have  been  more  than  once  the 
language  of  the  juror,  and  that  he  indulged  himself  in  those  expressions.  After 
running  from  place  to  place,  influenced  by  a  vindictive  spirit  of  prejudice,  to 
express  his  desires,  can  it  be  contended  that  he  was  capable  of  deciding  on  the 
guilt  or  innocence  of  the  prisoner,  by  the  weight  of  the  testimony  only  ?  There 
cannot  be  found  a  stronger  case  in  the  books.  It  is  not  necessary  or  right  to 
go  into  the  testimony,  or  any  of  the  circumstances  of  the  crime  of  the  prisoner, 
to  see  whether  the  verdict  was  right  or  wrong ;  but  it  is  necessary  to  view  the 
determination  of  this  juror,  who  wished  them  all  hanged,  and  particularized 
Fries.  First, his  words  were,  **we  will  hang  them  all;'*  then  he  said,  "I  my- 
self shall  be  in  danger,  unless  we  do  hang  them  all."  This  is  not  merely  an 
opinion  generally  expressed,  but  the  language  of  design  to  convict  at  all  events. 
If  eleven  out  of  twelve  jurors  had  been  of  opinion  that  an  acquittal  should 
take  place,  and  this  individual,  supposing  he  was  in  danger,  had  declared  this 
opinion,  and  pointed  out  his  view  of  the  probable  consequences,  would  not 
the  voice  of  the  eleven  be  changed  to  guard  against  this  danger?  4  Hawkins^ 
c.  43,  sec.  28,  p.  399,  supports  the  doctrine  generally,  that  if  a  juror  has  de- 
clared his  opinions  beforehand,  that  the  party  is  guilty,  or  will  be  hanged,  or 
the  like,  it  is  good  cause  of  challenge :  but  if  from  his  knowledge  of  the  case, 
and  not  from  ill-imll  to  the  party,  he  has  only  declared  his  opinion,  .it  is  no 
cause  of  challenge.  But  even  resentment  has  not  the  influence  upon  a  man's 
conduct  which  self-preservation  has :  ill-will  is  not  the  only  ground  of  chal- 
lenge; interest  is  as  much  so:  if  a  man  had  laid  a  wager  another  would  be 
hung,  this  is  not  ill-will,  but  would  vitiate  the  juror.  Therefore  we  must  con- 
clude that  **i//-t^i7/,"  in  the  above  authority,  is  put  merely  as  an  instance. 
Whether  these  words  were  spoken  in  warmth  or  not,  is  immaterial,  for  it 
would  be  no  alleviation  ;  it  is  impossible  that  they  should  have  been  expressed 
without  ill-will ;  and  therefore  the  man  is  not  impartially  qualified  to  pass  upon 
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the  life  or  death  of  the  prisoner.  Salkeld^  645,  and  1 1  Modern^  118.  Upon 
the  general  ground  of  what  could  be  with  propriety  called  misconduct  in  the 
person  summoned  to  discharge  the  duty  of  a  juror  with  impartiality,  he  ob- 
served there  could  be  no  doubt  upon  the  propriety  of  their  asking  a  new  trial, 
nor  upon  the  justice  of  one  being  granted. 

Mr.  Lewis  mentioned  5  Bacon^  Abr.,  251-2  (old  ed.)  and  4  Blaekstont, 
354-5,  in  order  to  show,  that  in  criminal  cases  there  should  be  no  new  trial, 
unless  it  should  appear  that  the  former  trial  had  been  attended  with  fraud,  ^., 
and  that  a  new  trial  in  those  cases  might  be  granted  after  conviction  ;  II  Mh 
derrij  119 ;  5  Bacon,  243 ;  and  3  ibid.  258  (old  edition).    If  he  has  declared  his 
will  touching  the  matter,  it  shall  be  cause ;  4  Blackstone,  346  (old  edition). 
The  direction  respecting  the  venire,  he  said,  was  entrusted  to  the  law,  and  not 
to  the  marshal ;  and  by  that  direction  was  elercised  by  the  judges  in  1795 ;  and 
if  that  was  neglected,  it  was  not  legally  executed.     The  court  could,  as  then, 
order  the  jury  to  be  called  from  all  parts  of  the  State,  and  not  to  be  left  to  the 
marshal.     5  Bacon,  242,  is  an  instance  in  which  a  son  was  sworn  into  (be 
jury,  (being  the'  same  name  of  John  Pierce,)  instead  of  the  father,  who  was  the 
person  summoned  to  attend,  whereupon  a  new  trial  was  granted,  because  the 
trial  was  held  by  only  eleven  qualified  persons  as  jurors.      If  the  sheriff  did 
not  follow  the  direction  of  the  law  in  respect  to  the  venire,  it  was  good  cause 
for  new  trial. 

Mr.  SiTGREAVES,  in  replying  to  Mr.  Lewis  and  Mr.  Dallas,  first 
doubted  the  power  of  the  court  to  give  a  new  trial  in  criminal  cases, 
upon  which, 

Judge  Iredell  said,  he  had  not  discovered  any  dictum  which  distin- 
guished civil  from  criminal  causes,  so  that  equal  justice  ought  not  tok 
administered;  but  if  either,  surely  a  criminal  case  called  most  stroDglv 
for  justice :  it  would  never  do  to  apply  cases  so  far,  as  to  say  that,  if 
one  man  upon  a  jury  was  discovered  not  to  be  fully  impartial,  a  new 
trial  shoukl  not  be  granted,  when  a  man's  life  was  at  stake. 

Judge  Peters  said  he  always  understood,  that  the  power  of  granting 
anew  trial  was  in  the  discretion  of  the  court;  and  that  its  opinion ougl.L 
not  to  be  turned  by  any  vagaries  which  should  be  presented,  but  U- 
governed  by  a  reference  to  legal  discretion ;  but  at  the  same  time,  k' 
could  not  say  that  the  court  ought  to  throw  entirely  out  of  their  view 
all  the  evidence  wliicli  had  been  given  in  the  trial,  and  everythin<r  tlia: 
had  been  done.  If,  in  the  scale  of  justice,  there  should  appear  to  be  any 
error,  and  the  case  is  any  way  doubtful,  then  the  court  will  take  a'!- 
vantagc  of  a  trifle,  in  order  to  grant  a  new  trial;  but  where  the  couit 
has  been  fully  convinced  that  the  verdict  is  right,  then  the  eviJencv.' 
ought  to  have  some  weight,  as  well  as  the  law. 

Mr.  Dallas  observed,  that  the  motion  was  not  in  any  regard  to  evi- 
dence; if  so,  the  weight  of  evidence  must  be  considered;  but  it  wasalont 
on  the  point  of  law,  totally  independent  of  evidence. 

After  Mr.  Sitgreaves  and  Mr.  Raavle  had  replied,  it  was  agreed ly 
counsel,  and  ordered  by  the  court,  that  the  deponents  should  give  to^t^• 
niony,  and  be  cross-examined  in  court,  on  each  side;  and  also  that  tbe 
witnesses  should  bo  examined  separately,  and  kept  out  of  the  court,  ^^■ 
as  not  to  hear  the  evidence  given  by  each  other. 

Five  witnesses  were  then  produced,  who  testified  that  John  Ehoal 
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one  of  the  jurors  who  sat  on  the  case,  had  declared^  at  two  separate 
occasions,  after  his  being  summoned  on  the  jury,  but  before  the  trial, 
that  Fries,  the  prisoner,  "ought  to  bo  hung;"  "that  it  would  not  be 
safe  at  home  unless  they  hung  them  all;"  &c.  Rhoad  himself  was 
afterward  called  by  the  district  attorney,  and  denied  under  oath  that 
he  had  made  use  of  the  expressions  imputed  to  him,  or  any  other  of 
a  similar  character.  Some  testimony,  also,  was  produced  for  the  pur- 
pose of  showing  his  veracity  and  general  good  character. 

Mr.  Lewis  then  mentioned  the  grounds  upon  which  the  rule  to  show  cause 
had  been  granted ;  whether  either  or  all  the  grounds  had  weight  in  them,  he 
would  not  undertake  to  assert ;  but  certain  it  was  that  it  was  the  duty  of  the 
prisoner's  counsel  to  lay  them  before  the  court  and  wait  the  event,  which,  if 
favourable,  would  cause  a  new  trial ;  if  not,  they  should  be  satisfied  with  having 
discharged  their  duty ;  in  either  case  they  should  cheerfully  submit  to  the 
opinion  of  the  court;  and  he  was  sorry  to  see  that  the  last  question,  to  wit, 
that  the  trial  ought  to  have  been  held  in  the  proper  county,  had  given  any 
discomposure  to  the  court.  He  then  explained  the  reason,  to  show  the  court 
that  it  was  not  agitated  out  of  any  disrespect  to  their  former  decision,  which 
was  that  *'  manifest  inconvenience'*  did  prevent  the  trial  being  held  there,  but 
this  did  not  appear  on  the  record.  In  criminal  prosecutions,  and  especially 
capital  cases«  it  was  usual  for  the  prisoner's  counsel  to  avail  themselves  of 
every  slip  and  inaccuracy,  and  therefore  he  was  excusable  in  the  present  ob- 
jection.    4  Burrows^  252. 

It  was  common  to  the  court  to  err,  and  in  such  a  case  he  considered  himself 
in  duty  bound  to  point  it  out  to  them ;  and  he  was  satisfied,  if  that  error  was  of 
consequence  enough,  the  court  would  grant  a  rule  thereupon,  and  thus  retract 
from  their  former  opinions,  which  they  were  fully  authorized  to  do.  3  Black. 
391  ;   1  Burrows^  393.. 

Mr.  Lewis  then  went  on  to  point  out  the  propriety  of  granting  a  new  trial 
in  criminal  as  well  as  civil  cases,  although  the  prosecuting  counsel  had  enforced 
the  want  of  precedent  as  a  reason  against  it ;  indeed,  he  said,  it  was  evidently 
of  more  consequence,  and  therefore  he  supposed  it  had  been  the  more  strongly 
opposed ;  a  man's  life  and  his  fame  were  of  more  value  than  a  part  of  his 
property,  and  he  had  no  doubt  that  whatever  might  have  been  the  verdict,  the 
court  would  go  as  far  in  granting  it.  It  was  admitted  that  the  court  had  the 
power :  if  it  had  the  power,  there  was  no  doubt  but  the  honourable  judges  would 
exercise  it  according  to  their  conviction. 

Mr.  Lewis  said  the  counsel  for  the  prisoner  did  not  come  forward  to  prove 
that  the  verdict  was  given  against  evidence,  but  to  insist  that  the  prisoner  had 
been  tried  by  eleven  jurors  only,  for  the  other  stood  indifferent  as  he  stood 
unsworn ;  they  went  further — they  went  to  prove  that  there  was  an  essential 
error  in  the  panel,  and  thus  the  prisoner  was  bereft  of  those,  benefits  to  which 
the  law  entitled  him.  If  we  prove  this,  said  he,  we  do  not  address  ourselves 
to  the  discretion  of  your  honours ;  it  is  not  a  matter  of  will ;  it  is  a  matter  of 
justice  to  which  we  are  entitled.  As  it  respects  the  evidence,  you  are  not  at 
all  to  consider  its  weight ;  the  evidence  may  be  clear,  and  yet  the  verdict  may 
be  wrongly  given,  because  of  the  incompetency  of  the  jurors.  The  gentlemen 
have  said  the  period  for  application  is  past — it  is  too  late;  but  with  all  their 
talents  and  industrious  researches,  those  learned  gentlemen  have  not  been  able 
to  produce  a  single  authority  to  support  the  doctrine  that  it  is  too  late ;  after 
conviction,  or  even  after  condemnation,  the  court  have  authority  to  order  a  new 
trial ;  no  time  is  specified  to  limit  the  discretion,  if  the  reasons  are  good.  If 
the  law  has  not  distinguished  the  period,  those  gentlemen  are  certainly  unwar- 
ranted in  saying  it  is  too  late.     In  2  Strange,  968,  is  a  case  where  an  argu- 
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inent  was  held  on  a  plea  for  new  trial ;  but  not  a  single  argument  is  used,  that 
a  new  trial  could  not  be  held  on  capital  cases ;  that  seems  to  be  takea  for 
granted. 

It  was  argued  against  a  new  trial,  in  capital  cases,  that  the  court  proceeded 
more  deliberately,  and  more  cautiously,  and  because  the  prisoner  was  allowed 
a  challenge  of  his  jury.  The  argument  amounts  to  this :  because  the  law  re- 
quires more  caution,  and  gives  the  prisoner  more  advantages  where  his  life  is 
at  stake,  for  that  reason  he  should  have  less  advantage  and  less  indulgence ; 
or,  in  other  words,  because  the  benignity  of  the  law  allowed  more  benefits  in 
the  awful  event  of  life  or  death,  therefore,  in  another  point  essential  to  the 
prisoner,  he  should  be  bereft  of  an  advantage  enjoyed  by  one  indicted  for  an 
assault,  or  in  a  common  civil  cause.  It  may  be  argued,  that  the  benevolence 
of  the  executive  may  extend  mercy  to  the  prisoner,  because  of  any  irregularity 
in  evidence  or  proceeding ;  but  this  will  not  satisfy  the  law  ;  it  is  a  hazard  at 
best,  while  the  law  gives  him  the  certain  advantage  of  a  new  trial.  The  power 
and  right  of  granting  a  new  trial  in  some  cases,  are  admitted ;  now,  if  any  of  the 
witnesses  or  jurors  could  be  proved  to  haye  perjured  themselves,  the  evidence 
being  first  given,  and  the  verdict  pronounced,  this,  it  will  be  allowed,  would 
have  weight  to  grant  a  new  trial;  but  the  case  before  the  court  goes  as  far,  if 
not  farther;  and  if  there  should  appear  an  extreme  error  in  summoning  the 
jury,  or  that  one  of  the  jurors  had  disqualified  himself  from  wearing  the  cha- 
racteristics of  an  unbiassed  man,  then  it  must  equally  appear  that  there  has 
been  an  infringement  of  a  legal  right,  sufficient  to  lay  the  foundation  of  a  second 
hearing. 

Another  doctrine  that  was  insisted  on  was,  that  it  was  discretionary  in  the 
court;  that,  where  they  were  satisfied  with  a  verdict,  although  against  evidence, 
no  new  trial  ought  to  be  granted.  There  may  be  instances  of  a  civil  nature  in 
which  that  doctrine  will  be  allowable ;  but  tiiey  differ  materially  from  the  one 
now  before  the  court,  and  therefore  will  not  apply.  That  application  may  go  to 
the  favour  of  the  court,  where  they  see  the  evidence  strong;  but  no  favour  can 
be  exercised,  nor  is  any  asked  in  this  case;  we  only  appeal  to  the  justice  of 
the  case. 

It  was  said  by  one  of  the  gentlemen,  that  this  juror's  declaring  his  senti- 
ments was  only  cause  of  challenge  to  the  favour,  for  which  triers  ou^hi  to 
Jiave  been  appointed,  and  the  qualificalion  or  disqualification  of  the  juror  bcin 
determined  by  them,  but  for  which  it  was  now  too  late.  Mr.  Lewis  dciiieJ 
the  position.  He  had  already  proved,  both  on  his  own  declaration,  and  hyilie 
evidence,  that  it  did  not  come  to  their  knowledge  until  after  the  verdict  was 
given,  and  therefore  they  came  forward  as  soon  as  they  were  obliged:  this 
was  allowed  a  sufficient  excuse  in  Salkehl,  645,  and  1 1  Modern^  1 1 9,  and  ilicr^ 
fore  the  objection  was  unimportant.  The  witnesses  could  not  inform  J«»!in 
Fries,  for  he  was  in  jail ;  he  could  not  know  it,  until  yesterday  morning,  when 
the  motion  was  made  in  court,  for  the  witnesses  had  no  knowledge  of  each 
other,  so  as  to  be  able  to  communicate  it.  3  Bacon,  258-9,  says,  **ii  is  par- 
ticular cause  of  challenge,  if  a  juror  has  declared  his  opinion  touching  the 
matter."  In  causes  of  particular  challenge,  the  court  is  to  inquire  into  the 
truth  of  the  fact,  and  no  triers  are  to  be  called:  if  they  find  the  cause  a 
true  one,  they  are  not  to  judge,  nor  to  be  left  to  discretion,  but,  thei/  must  try 
the  issue  again.  This  is  the  doctrine  of  ancient  law  and  usage,  266  Z/ucvi. 
Then,  all  the  argument  about  triers  is  out  of  the  question;  the  question  is 
whether  the  juror  stood  indifferent,  or  whether  he  was  under  the  influence  ot* 
bias,  and  a  prejudiced  mind:  the  law  compels  the  issue  to  steer  clear  of  friemis 
or  enemies:  no  partiality  whatever  is  to  predominate:  but  can  any  man  in 
the  world  say  that  Rhoad's  mind  was  free  from  prejudice  when  he  look  op- 
portunities to  make  such  declarations? 

Mr.  Lewis  then  went  into  an  examination  of  the  evidence  and  deposiiioos* 
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Now  sappose  the  court  to  believe  the  fact  nearly  as  stated  by  the  evidence, 
Mr.  L.  asked,  whether  it  was  possible,  consistent  with  law  or  justice,  to  be- 
lieve that  a  just  verdict  was  given,  or  that  any  man  ought  to  suffer  under  such 
a  verdict  ?  Suppose  the  whole  twelve  to  have  made  similar  declarations  ;  it 
would  reqtiire  no  argument  to  convince  the  unbiassed,  that  the  consequence 
must  be  fatal. 

It  has  been  attempted  to  be  proved  that  even  such  a  declaration  was  no 
ground  of  challenge,  if  it  was  not  made  from  malice ;  biit  what  is  the  mean- 
ing of  an  independent  man?  It  means  a  man  who  stands  on  the  high  ground 
of  justice  and  impartiality,  and  is  not  warped  by  prejudice  nor  warmed  by 
resentment,  quite  free  from  interest  in  the  issue;  also,  a  man  whose  judgment 
has  not  been  made  up  in  favour  of  either  the  one  party  or  the  other ;  for,  if  it 
has,  though  he  may  be  an  honest  and  well  meaning  man,  it  is  not  likely  that 
his  mind  would  be  freely  given  according  to  evidence.  Without  he  is  free 
from  these  entanglements  upon  his  mind,  he  will,  he  must  err.  Now,  it  ap- 
pears by  the  evidence  of  even  Mr.  Rhoad  himself,  that  he  was  warm,  and 
might  have  forgotten  the  expressions,  and  nothing  can  be  shown  but  that 
Mayer,  the  witness,  who  has  lived  in  this  country,  is  a  man  of  good  character; 
however,  he  must  be  supposed  so,  until  he  can  be  proved  otherwise.  Mr. 
Lewis  remarked,  that  the  witnesses  spoke  of  different  conversations ;  Mayer 
of  one,  when  Rhoad  came  first  to  town ;  the  others,  of  two  aflerwards,  in  the 
room  where  they  were  sitting,  and  in  the  bed-room.  He  contended  that  no 
material,  although  a  verbal,  difference  did  exist ;  but  the  testimony  of  Rhoad 
differed  materially  from  them  all ;  his  verbal  testimony  and  deposition  were 
also  different,  as  might  be  seen.  But,  Mr.  Lewis  said,  he  doubted  whether 
the  testimony  of  Rhoad  in  this  matter  was  legal  evidence  or  not,  because  it 
was  a  matter  in  which  he  was  materially  concerned;  however,  they  had  not 
much  objected,  as  there  was  a  considerable  difference  in  evidence  going  to  a 
court,  and  to  a  jury;  he  had  no  doubt  their  honours  would  make  the  necessary 
allowance. 

Although  Rhoad  was  not  sworn  at  the  time  he  used  these  expressions,  he 
was  summoned  on  this  trial,  and  it  was  a  high  misdemeanour — whether  it  was 
indictable  or  not,  he  would  not  say — but  it  was  a  very  imprudent  disposition  to 
encourage  or  even  suffer.  In  Salkeld,  153,  Cook's  case,  Chief  Justice  Holt 
holds,  that  if  a  man  ought  not  to  be  compelled  to  prove  that  he  is  a  party, 
neither  should  he  be  allowed  to  prove  that  he  his  not  a  party,  by  his  own  evi- 
dence. This  applies  to  Rhoad  giving  evidence,  in  which  his  character  is  con- 
cerned; 4  State  Trialst  747-8,  the  case  appears  more  fully;  such  conduct  is 
here  declared  to  be  scandalous,  a  misdemeanour,  and  the  man  ought  not  to  be 
an  any  jury.  By  four  witnesses,  neither  inconsistent  with  themselves,  nor 
with  each  other,  Mr.  Lewis  said  this  fact  was  clearly  proved,  and  he  thought 
incontrovertibly  so  ;  of  the  respectability  of  those  witnesses  he  knew  nothing ; 
but  nothing  disrespectful  had  been  proved,  and,  consequently,  not  their  in- 
competency. 

Judge  Peters  said  that  he  did  not  know  about  their  swearing  false- 
ly, nor  could  he  say  anything  about  Mayer ;  but  of  the  others,  he  well 
knew  that  one  was  extremely  stupid,  and  the  others  deeply  prejudiced, 
on  which  account,  their  evidence  should  be  carefully  scrutinized,  and 
carefully  received. 

The  necessity  of  great  precaution  and  care,  Mr.  Lewis  was  willing 
to  admit ;  but  this  stupidity  was  a  good  apology  for  their  not  revealing 
the  fact  until  it  was  drawn  from  them.  Their  ignorance,  indeed,  was 
deducible  from  the  whole  of  their  conduct,  and  the  opposition  they 
jnade  to  the  government,  but  it  did  not  strike  at  their  credibility ;  un- 
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informed,  and  misinformed  as  they  were,  their  verity  might  be  good- 
They  were  under  indictments,  and  therefore  perhaps  afraid  to  speak ; 
besides,  coming  from  diflferent  parts  of  the  country,  they  knew  not 
John  Fries ;  but  let  their  ofiFence  or  situation  be  what  it  may,  they  may 
be  honest  men,  and  men  of  truth  and  integrity,  and,  therefore,  they 
must  stand  upon  as  good  a  footing  as  witnesses  could  stand. 

We  must  take  it  for  granted,  then,  said  Mr.  Lewis,  that  the  joror  made 
these  declarations ;  and  if  so,  according  to  the  law  of  England  and  of  the 
United  States,  he  is  disqualified  from  the  office ;  otherwise,  that  most  inrala* 
able  right,  tricU  by  jury^  would  be  eminently  impaired. 

Mr.  Lewis  then  examined  some  authorities  which  had  been  quoted  by  the 
prosecuting  counsel,  some  of  which  were  irrelevant,  and  some  he  thought  not 
at  all  applicable.  With  respect  to  the  case  of  Ann  Clifton,  as  quoted  from 
the  Pennsylvania  practices,  the  juror  declared  that  "  he  did  not  know  how 
anybody  could  do  otherwise  than  bring  her  in  guilty,  but  he  did  not  speak  at 
a  juryman,**  The  court  were  of  opinion,  it  was  not  sufficient  to  grant  a  new 
trial.  The  objection  of  the  court  was,  not  because  it  was  a  capital  case,  bat 
they  gave  as  a  reason,  that  these  words  were  not  sufficient  to  vitiate  a  juror; 
his  mind  as  a  juror,  he  declared,  was  still  open  to  conviction. 

It  was  stated,  that  the  application  ought  not  to  be  listened  to,  because  the 
prisoner  had  the  challenge  of  sixty-eight  in  effect  out  of  the  whole  panel; 
how  this  was  meant  to  be  applied  he  could  not  discover,  but  one  fact  was 
plain,  that  the  smaller  number  there  were  summoned  above  thirty-five,  the 
better  choice  there  was  for  the  prisoner,  and  therefore  the  whole  number  can- 
not  be  made  to  exceed  sixty,  agreeably  to  common  law.  Mr.  Lewis  then 
observed,  that  one  remqrk  of  Mr.  Rawle,  that  Mr.  Rhoad  was  the  last  they 
could  challenge,  but  they  would  rather  have  him  than  trust  to  the  next,  was  a 
plain  implication  that  they  were  ignorant  of  the  fact,  instead  of  militatiog 
against  the  motion.  In  order  to  remove  every  suspicion  of  inaccuracy  from 
the  former  testimony,  he  said,  he  had  happily  been  able  to  procure  one  who.«e 
respectability  could  not  be  questioned,  and  which  he  should  now  introduce  \o 
the  court. 

Here,  an  additional  witness  was  introduced,  to  sustain  the  facts  al- 
ready sworn  to  on  the  part  of  the  prisoner. 

Mr.  Lewis  resumed  his  argument  in  favour  of  the  evidence,  which,  he  saiJ. 
had  not  the  last  witness  come  forward,  the  others  being  suspected,  would  h:ive 
been  a  question,  whether  the  negative  testimony  of  Sir.  Rhoad,  in  which  he 
was  a  party,  or  the  positive  testimony  of  four  others  who  were  not  conrcriiei!, 
had  the  most  weight.  But  now,  taking  it  for  granted  that  Rhoad  is  mistaken, 
it  can  be  only  accounted  for  in  two  ways:  iirsl,  that  his  memory  failed  him; 
or  secondly,  that  he  was  extremely  prejudiced.  Imputing  nothing  corrupt  to 
him,  still  we  cannot  allow  him  to  be  less  so  than  any  one  of  the  five  witne?st*s 
we  have  brought  to  controvert  his  assertions;  allowing  him  not  to  be  free  from 
prejudice,  he  cannot  be  supposed  to  be  capable  of  judging  for  himself. 

Mr.  Lewis  concluded  by  examining  at  great  length  the  other  reasons  sub- 
mitted on  the  motion  for  a  new  trial. 

After  some  additional  evidence  had  been  introduced  of  the  same  na- 
ture as  that  already  noticed  : 

Judge  Peters  observed,  that  the  opinion  of  Lord  Chief  Justice 
Trcvy,  in  jState  Trials,  vol.  iv.,  was  much  to  the  point;  but  that  question 
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was  not  determined  by  the  court.  In  a  question  of  so  much  national 
importance  as  the  present,  Judge  Peters  thought  it  his  duty  to  give  an 
opinion.  When  a  man  lives  in  the  county  where  insurrection  has  hap- 
pened, his  impressions  of  injury  from  the  repetitions  of  such  scenes  will 
be  stronger  than  might  be  expected  in  other  men,  and,  therefore,  all 
that  Rhoad  said  about  it  being  unsafe  for  the  friends  of  government  to 
Kve  there,  is  accounted  for,  and  no  way  improper  for  him  to  speak.  I 
think  Bhoad  an  honest  man,  and  do  not  think  he  had  any  malice  against 
Fries  more  than  any  of  the  rest ;  but  I  think  he  must  have  forgotten. 
That  which  appeared  to  strike  Mr.  Lewis  with  such  force,  does  not  ap- 
pear to.  me  important.  I  think  the  proceedings  might  have  been  more 
regular,  but  yet  I  think  they  were  regular  enough  to  stamp  the  event 
with  a  sufficient  sanction.  The  proceedings  were  much  the  same  as  the 
Court  of  Oyer  and  Terminer,  when  the  sheriff  summons  a  number  more 
than  is  wanted,  in  order  to  have  them  ready,  and  when  twelve  are 
wanted,  they  are  taken  out  of  that  number.  This  venire  issued  by  the 
same  course  as  all  others  do,  perhaps  not  knowing  the  offences  would 
be  capital,  but  it  appearing  otherwise  afterwards,  agreeably  to  act  of 
Congress  some  were  summoned  from  the  proper  counties.  The  venire 
says  the  number  is  not  to  exceed  sixty,  yet  these  words  do  not  desig- 
nate more  than  those  in  the  practice  of  England  which  directs  twelve, 
but  twenty-four  is  generally  returned.  To  be  sure  the  court  might 
have  given  the  order,  but  I  do  not  see  how  this  could  be  done  without 
the  defendant  lying  in  jail,  or  a  special  court  being  held.  There  is 
some  weight,  to  be  sure,  in  the  arguments  on  that  point,  but  they  are  not 
so  important  as  they  were  held  up  to  be.  The  marshal  having  ready 
a  certain  number,  when  the  issue  was  joined,  then,  and  not  before,  was 
the  number  who  did  appear  made  to  appear  in  court.  The  panel  was 
returned,  and  furnished  to  Fries,  on  which  the  trial  was  suffered  to  pro- 
ceed, and  on  that  account  I  think  it  appears  it  was  approved  of  by  the 
court,  which  is  a  sufficient  designation. 

Judge  Iredell. — The  question  which  the  court  have  now  to  decide 
is  certainly  as  important  a  one  as  ever  was  before  a  court.  With 
regard  to  any  interest  the  government  could  be  supposed  to  have  in 
the  event,  or  the  feelings  of  private  humanity  or  compassion  as  men, 
for  the  very  unhappy  situation  of  the  prisoner — these  must  both  be 
sacrificed  to  that  impartial  justice  which  our  duty  preremptorily  com- 
mands us  to  exercise  accorcUng  to  the  best  of  our  capacities.  Sure  I 
am  that  it  is  always  my  disposition  so  to  be  influenced,  as  I  am  con- 
vinced it  is  also  of  the  judge  with  whom  I  have  the  honour  to  sit  on  the 
bench. 

It  is  admitted,  I  believe  on  both  sides,  that  it  is  in  the  power  of  the 
court  in  criminal  cases  to  grant  a  new  trial  in  favour  of  the  prisoner, 
though  they  cannot  to  his  prejudice,  and  it  must  be  readily  admitted 
that  it  must  be  the  most  obvious  considerations,  which  could  possibly 
render  it  the  duty  of  the  Court,  lest  they  too  readily  grant  a  new  trial : 
for  if  the  power  is  placed  in  a  court,  it  is  proof  that  it  must,  or  might 
be  sometimes  exercised,  and  if  ever  proper  occasion  arise  for  the  exer- 
cise of  it,  it  must  depend  on  some  particular,  strikingly  applicable  cir- 
cumstances. 

With  regard  to  4;he  particular  circumstance  now  brought  forward, 
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that  one  of  tbe  jurrmen  made  certain  deelarationa  nnfaiouraMe  lirtti 
justice  a  prisoner  has  a  right  to  ezpecty  I  nrast  confem  that  ntil  Am 
evidence  yesterday  given  by  Mr.  Tone,  I  wps  not  satisfied  that  he  hsi 
said  any  such  thbg  which  could  give  the  court  foil  ground  toA>elieye  Ul 
improperly  biassed,  so  as  to  admit  jnst'canse  for  a  new  trial;  but  dtt 
testimony  corroborating  the  testimony  of  those  before  given  on  whid 
independently,  we  comd  place  bnt  httle  dependence,  strikes  me  witi 

Se9t  force,  otherwise  I  shonld  have  entertained  some  doubt, 'Owing  t 
eir  different  relations  of  apparently  the  same  event.     Tlus  cantioi 
was  invigCNrated  by  the  very  excellent  character  iriaeh  the  jnror  hm 
borne.    From  this  I  have  every  reason  to  believe  that  he  has  not  wil 
folly  done  anything  wrong,  nor  sworn  to  anything,  which  ha  does  no 
believe  to  be  true.    From  the  relation,  it  was  di^colt  to  arrange  th 
particnlar  parts  of  the  conversation,  so  as  to  make  it  accord  at  any  in 
terval  of  time,  on  which  acconnt  .1  was  extremely  deairoQS  that  Mr 
Bhoad  and  Mr.  Yohe  shonld  be  confronted,  and  qnestions  put  to  reminc 
each  other  of  the  facts,  so  as  both  might  accord ;  but  it  does  appear  thti 
Mr.  Bhoad's  memory  is  extremely  defective  in  some  material  pomts 
and,  therefore,  without  any  imi^eachment,  we  may  presome  it  was  i 
grossmistakei  ItistheclearoiwionofthecoariinjSkn^ 
uiat  if  a  juryman,  not  out  of  particular  malice  against  the  individual, 
but  from  any  other  cause,  appears  to  have  formed  a  predetermined  opin- 
ion, he  was  not  fit  to  be  a  juryman,  and  it  was,  theraore^  good  cause  d 
challenge.    In  that  case  the  expressions  used  were  much  similar  to  Ae 
present  case:  that  opinion  appears  to  be  grounded  upon  the-supposition 
that  where  a  man,  from  any  ill  motives,  or  othervn$e^  forms  an  optmoB 
strongly  on  his  mind,  an  improper  bias  is  extremely  difBeult  to  get  dear 
of,  and  will  influence  an  honest  man  unwarily  to  give  a  wrong  verdict, 
and  to  these  circumstances  every  man  is  liable.     It  is  impossible  for 
me  to  resist  the  impression,  from  the  number  of  depositions  prodocei 
that  Mr.  Rhoad  must,  at  different  times,  have  used  expressions  simibr 
to  those  related  by  Mr.  Yohe,  but  I  can  readily  conceive  that  such  ex- 
pressions were  used  with  an  innocent  intention,  and  without  meaning 
to  prejudice  himself  from  afterwards  serving  as  an  honest  juryman;  jet 
I  cannot  be  certain  but  it  might  originate  from  a  predisposed  opinion 
of  the  ffuilt  of  the  man,  and,  therefore,  it  must  render  him. less  able  to 
discriminate  facts ;  but  if  no  such  idea  of  guilt  did  exist,  according  to 
'  the  authority  stated,  it  would  be  good  cause  of  challenge,  if  known,  boc 
if  not  known  until  after  verdict  is  given,  it  would  then  be  sufficient  time, 
for  what  is  good  cause  of  challenge  previous  to  trial,  is  good  ground  fo 
a  motion  after  verdict.     It  is  very  much  to  be  regretted  that  the  vit- 
nesses  who  heard  these  declarations  did  none  of  Uiem  commumeate  ik 
to  the  counsel  or  the  prisoner  before  the  jury  were  sworn,  because  he 
might  have  been  set  aside,  and  much  unnecessary  public  expense  and 
distress  to  the  unfortunate  man,  besides  delay  of  the  execution  of  jus- 
tice, in  this  particular  case,  been  prevented. 

It  being  admitted  that  the  court  may  grant  a  new  trial  in  criminal 
cases  upon  sufficient  cause  to  show,  and  it  following  that  they  ougb 
to  do  it  if  shown,  I  further  think  that  if  there  is  cause  of  challenge 
before,  there  is  equal  cause,  if  it  is  proved  that  the  juror  was  biassed 
to  order  it,  after  verdict  is  pronounced,  whatever  delay  or  income 
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ttetice  may  result  therefrom ;  for  that  can  be  no  reason  to  withhold  a  pri- 
Tilege  to  which  a  prisoner  is  entitled.  From  these  views,  I  think  it  my 
daty  to  TOte  for  a  new  trial  in  the  present  case,  as  the  fact  appears  too 
dear  to  be  controverted.  In  this  event,  there  will  be  still  an  opportu- 
nity for  the.  prisoner  to  be  freed,  and  justice  be  done  between  himself 
and  his  country. 

With  regard  to  the  point  of  law,  if  my  mind  had  not  been  clear  on 
the  evidence  respecting  the  juror,  I  should  have  been  decidedly  against 
a  new  trial,  and  accordingly  should  have  taken  the  trouble  more  fully 
to  have  delivered  my  sentiments ;  it  being  so,  I  shall  now  make  but  a 
few  general  remarks.  As  to  the  point,  that  the  record  should  evince 
the  proceedings  of  the  court,  otherwise  they  are  invalid,  with  reasons 
why  trial  could  not  be  held  in  the  county,  I  think  there  is  no  necessity 
of  the  reasons  appearing  on  the  record  of  court.  If  the  question  had 
stood  simply  upon  this  ground,  it  would  have  been  immaterial ;  but  it 
did  not^  Application  was  made  to  the  court,  after  several  indictments 
were  found,  alleging  that  the  trials  ought  to  be  held  in  the  county, 
whereupon  the  court  declared  its  opinion,  that  **  great  inconvenience" 
prevented  a  compliance  with  the  motion :  but  further,  it  appeared  to  be 
gone  oijt  of  the  power  of  the  court,  because  the  indictment  had  been 
found  in  thifii  court,  which  must  be  considered  a  part  of  the  trial ;  and 
the  law  means  the  whole  proceeding  shall  be  in  one  place,  so  that  the 
indictment  must  have  been  found  in  that  county,  otherwise  the  trial  by 
jury  could  not  be  held  there.  These  were  the  r^asotis  which  operated 
to  influence  the  court  to  refuse  the  application.  In  this  dilemma,  it 
was  impossible  fot  the  court  to  say  the  trial  should  not  proceed  here; 
and,  had  it  been  removed,  a  new  indictment  could  not  have  been  found; 
if  it  had,  the  trial  could  not  proceed  upon  two  indictments.  The  only 
time  for  considering  this  question,  I  believe,  was,  when  this  man  was 
charged  with  the  offence,  before  he  was  committed,  or  even  after  the 
court  sat,  and  before  the  indictment  was  brought  into  court.  If  it  had 
been  the  opinion  of  the  judge  who  committed  him,  that  the  trial  could 
be  held  there,  then  it  could  have  been  referred  to  the  Supreme  Court, 
vho,  if  they  had  been  of  the  same  opinion,  would  have  ordered  a  spe- 
cial court.  But  from  the  state  of  that  county,  no  one  can  believe  that  a 
trial  could  have  been  held  there  in  any  way  conducive  to  justice,  or  so 
as  to  make  the  proceedings  of  the  court  such  as  they  ought  to  be,  be- 
cause the  President  has  declared,  by  proclamation,  that  the  law  could 
not  be  executed  without  military  assistance,  which  I  never  wish  to  see 
guard  a  court  of  justice  as  matter  of  choice,  though  unavoidable  neces- 
utymay  sometimes  make  it  prudent. 

With  regard  to  the  summoning  the  jury,  it  is  to  be  observed,  that 
the  practice  now  used,  was  an  established  usage  of  this  court  for  many 
years  past,  which  is  a  sanction  suflScient,  if  no  positive  law  nullifies  it. 
The  venire,  issued  in  this  form,  in  my  opinion,  did  issue  with  the  sanc- 
tion of  the  court,  and  had  the  same  effect  as  though  the  express  order 
of  the  court  had  been  annexed.  It  appears  that  it  was  not  known,  at 
the  time  the  venire  issued,  that  any  cases  were  punishable  with  death, 
and  of  course  not  necessary  to  include  a  special  provision  for  twelve  to 
come  from  the  county.  Mr.  Lewis  made  a  concession,  which,  if  right, 
did  away  the  whole  of  this  objection :  he  said,  that  upon  the  marshal's 
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receiving  information  (whetlier  it  oame  from  the  jodge  or  not)  lkst*$ 
case  puniflkable  with  death  had  odcnrred,  he  had  a  right,  withioat  any 
order  from  tiie  conri,  written  or  yerbal,  to  snmmon  a  greater  nmnber 
of  men  than  in  other  cases:  the  words  of  the  law  are^  not  that  he  shouU 
smnmon  twelve,  but  twelve  at  least ;  but  he  observed  that  .this  should 
not  exceed,  but  be  included  in  the  number  sixty.  I  do  not  know  whit 
authority  he  had  to.  limit  the  number  to  sixty,  in  this  or  any  other 
case.  Tne  law  intends  that  a  prisoner  shall  have  a  chance  of  men  bom 
his  own  neighbourhood;  certamly, then  the  greater  the- number  whick 
comes  from  it,  his  chance  is  proportionably  increased;  therefore  it  eai 
never  prejudice  the  prisoner.  I  think  that  if  the  marshal  jshould  extaii 
the  discretion  riven  to  him  to  an  unnecessarynumber,  it  would  operate  to 
the  vexation  of  the  persons  summoned,  imd  they  ajone  would  have  caim 
to  complain.  Formerly,  by  law,  a  sheriff  was  durected  to  summon  twelie^ 
but,  by  usage,  he  actually  did  summon  twenty-four,  yet  all  above  tk 
twelve  appeared  to  acquiesce,  and  it  could  not  be  of  disadvantage;  lo 
in  the  grand-jury  for  twenty-four^  fortyrcight  was  summoned:  the  power 
was  assumed,  and  not  complained. of.  I  presume  that  if  the  marslnl 
had  authority  to  return  lliat  number,  without  a  venire  or  precept,  be 
was  not  limited  as  to  number ;  and  that  when  they  came  here,  they 
formed  the  jury  attending  court.  I  am  farther  of  opinion,  that  when 
the  panel  was  presented  to  the  prisoner,  that  pan^el  contained  the  fiU 
sanction  of  the  court,  as  much  as  though  ihey  had  riven  the  order. 

So  far  as  to  substance.    With  respect  to  form,  the  words  are,  after 
joining  the  issue,  '^  let  the  jury  come/'   ^That  is  a  direction  given  by 
the  court  to  the  marshal  to  summon  the  jury;  but  as  it  would  be  incoa- 
venient  for  him  to  summon  the  jury  after  this  order,  which  is  for  bim 
to  do  it  without  delay,  those  jurors  already  summoned  appear  in  court, 
80  that  if  it  was  entered  upon  rei^ord,  it  would  appear  that,  after  the 
prisoner  was  arraigned,  and  issue  joined,  the  marshal  had  directed  these 
men  to  come,  and  they  had  come.    It  appears  to  me  that,  whether  the 
marshal  summoned  the  jurors  of  his  own  accord,  or  whether  thcj  were 
summoned  under  the  express  order  of  the  court  after  issue  was  joined, 
in  substance  and  in  form  the  law  is  so  far  complied  with  as  to  do  per- 
fect justice.     Though  I  am  not  certain  that  my  opinion  on  these  points 
of  law  is  right,  not  having  had  much  time  to  examine,  yet  I  am 
strongly  of  that  opinion  at  present;  however,  I  have  thought  less  anil 
said  less  upon  them  than  if  the  main  object  of  the  motion  rested  on  it. 

Sensible  of  the  importance  of  the  (Question,  and  that  if  life  is  once 
lost,  it  can  never  be  recovered ;  leaving  aside  the  question  which  in- 
volves doubt,  and  resting  on  the  facts  which  have  appeared  before  the 
court,  I  deem  it  my  duty  to  say  that  A  new  trial  ocqht  to  be 

GRANTED. 

Judge  Peters  then  said:  Although  I  am  not  perfectly  satisfied  with 
the  testimony,  which  is  contradict^  by  the  juror  on  his  oath,  I  will 
allow  it  to  bo  taken  for  granted,  and  meet  the  question  on  principle.  1 
am  in  sentiment  against  granting  the  motion  for  a  new  trial.  Because, 
1.  The  juror  said  no  more  than  all  friends  to  the  laws  and  the  govern- 
ment Were  warranted  in  thinking  and  saying  as  the  facts  appeared  then 
to  the  public.    Fries  being  generally  alleged  to  be  the  most  prominent 
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diarscter,  it  was  on  this  account,  and  not  with  special  or  particular 
malice^  that  Rhoad's  declaration  was  made. 

2.  If  a  joror  was  rejected  on  account  of  such  declarations,  trials, 
where  the  community  at  large  are  intimately  aflFected  by  crimes  of  such 
general  importance  and  public  notoriety,  must  be  had,  in  all  proba- 
bility, by  those  who  only  openly  or  secretly  approved  of  the  conduct  of 
criminals.  This  would  be  unjust  and  improper,  as  it  affects  the  govern- 
ment in  its  public  prosecutions.  Little  success  could  be  expected  from 
proceedings  against  the  most  atrocious  offenders,  if  great  multitudes 
were  implicated  in  their  delusions  or  guilt. 

3.  It  is  natural  for  all  good  citizens,  when  atrocious  crimes,  of  a 
public  nature,'  are  known  to  have  been  committed,  to  express  their 
abhorrence  and  disapprobation  both  of  the  offences  and  the  perpetra- 
tors. It  is  their  duty  so  to  express  themselves.  This  is  not  like  the 
case  of  murder,  or  any  offence  against  an  individual ;  or  where  several 
are  cbarged,  and  none  remarkably  prominent.  In  this  latter  case, 
selecting  one  out  of  the  mass  might  evince  particular  malice. 

4.  I  have  no  doubt  that  declarations  of  an  opposite  complexion  could 
be  proved;  and  yet  the  jurors  were  unanimous  in  their  verdict.  The 
defendant  has  had  a  fair,  and  I  think  an  impartial  trial. 

But  as  &  division  in  the  court  might  lessen  the  weight  of  the  judg- 
ment if  finally  pronounced,  and  the  sreat  end  of  the  law  in  punish- 
ments being  example,  I,  with  some  reluctance,  yield  to  the  opinion  of 
Judge  Iredell.  Although  justice  may  be  delayed,  yet  it  will  not  failj 
either  as  it  respects  the  United  States  or  the  prisoner. 
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J  0  H  N    F  RI  E  S. 

IN  THE  CIRGUIT  COURT  OF  THE  UNTTED  STATES  FOR 

THE  PENNSYLVANIA  DISTRICT. 

PHILADELPHIA,  APRIL  29,  1800.  « 


The  prisoner  was  arraigned,  and  pleaded  not  guilty  to  the  following 
indictment,  (the  first  having  been  withdrawn  by  the  district  attorney.) 

In  the  Circuit  Court  of  the  United  States  of  America,  in  and  for 
the  Pennsylvania  District  of  the  Middle  Circuit. 

The  Grand  Inquest  of  the  United  States  of  America,  in  and  for  the 
Pennsylvania  District,  upon  their  respective  oaths  and  affirmations,  do 
present,  that  John  Fries,  late  of  the  county  of  Bucks,  in  the  State  and 
District  of  Pennsylvania,  yeoman,  owing  allegiance  to  the  United  States 
of  America,  wickedly  devising,  and  intending  the  peace  and  tranquil- 
lity of  the  said  United  States  to  disturb,  and  to  prevent  the  execution 
of  the  laws  thereof  within  the  same,  to  wit,  a  law  of  the  said  United 
States,  entitled,  "An  act  to  provide  for  the  valuation  of  lands  and 
dwelling  houses,   and    the  enumeration  of  slaves  within  the  United 
States,"  and  also  a  law  of  the  said  United  States,  entitled  "An  act  to 
lay  and  collect  a  direct  tax  within  the  United  States,"  on  the  7th  day 
of  March,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety-nine,  in  the  county  of  Northampton,  in  the  State  and  district 
aforesaid,   and    within    the  jurisdiction    of  this  court,  wickedly  and 
traitorously  did  intend  to  levy  war  against  the  said  United  States, 
within  the  same,  and  to  fulfil  and  bring  to  effect  the  said  traitorous 
intention  of  him,  the  said  John  Fries,  he,  the  said  John  Fries,  afte^ 
wards,  that  is  to  say,  on  the  said  seventh  day  of  March,  in  the  said 
year  of  our  Lord  one  thousand  seven  hundred  and  ninety-nine,  in  the 
said  State,  district  and  county  aforesaid,  and  within  the  jurisdiction 
of   this  court,  with  a  great  multitude  of  persons,  whose  names  are 
to  the  said  Grand  Inquest  unknown,  to  a  great  number,  to  wit,  to 
the  number  of  one  hundred  persons,  and  upwards,  armed  and  arrayed 
in  a  warlike  manner,  that    is  to    say,  with  guns,  swords,  and  other 
warlike    weapons,    as    well    offensive  and  defensive,  being    then  and 
there  unlawfully  and  traitorously  assembled,  did  traitorously  assemble 
and  combine  against  the  said  United  States,  and  then  and  there  ifith 
force  and  arms,  wickedly  and  traitorously,  and  with  the  wicked  and 
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traitorous  intention  to  oppose  and  prevent,  by  means  of  intimidation 
ind  violence,  the  execution  of  the  said  laws  of  the  said  United  States, 
within  the  same,  did  array  and  dispose  themselves  in  a  warlike  and 
hostile  manner  against  the  said  United  States,  and  then  and  there, 
with  force  and  arms,  in  pursuance  of  such  their  traitorous  intention, 
he,  the  said  John  Fries,  with  the  said  persons  so  as  aforesaid,  traitor- 
ously assembled,  armed  and  arrayed  in  manner  aforesaid,  wickedly 
and  traitorously  did  levy  war  against  the  said  United  States.  * 

And  further  to  fulfil  and  bring  to  effect  the  said  traitorous  intention 
of  him,  the  said  John  Fries,  and  in  pursuance  and  in  execution  of  the 
said  wicked  and  traitorous  combination  to -oppose^  resist  and  prevent 
the  said  laws  of  the  United  States  from  being  carried  into  execution, 
in  the  State  and  District  aforesaid,  he,  the  said  John  Fries,  afterwards, 
to  wit:  on  the  said  seventh  day  bf  March,  in  the  said  year  of  our  Lord 
one  thousand  seven  hundred  and  ninety-nine,  in  the  State,  district  and 
count/  aforesaid,  and  within  the  jurisdiction  of  this  court,  with  the 
said  persons,  whose  names  to  the  Grand  Inquest  aforesaid  are  unknown, 
did  wickedly  and  traitorously  assemble  against  the  said  United  States, 
with  the  avowed  intention  by  force  of  arms  and  intimidation,  to  pre- 
vent the  execution  of  the  said  laws  of  the  said  United  States,  within 
the  same ;  and  in  pursuance  and  execution  of  such  their  wicked  and 
traitorous  combination  and  intention,  he,  the  said  John  Fries,  then 
and  there,  with  force  and  arms,  with  the  said  persons  to  a  great  num- 
ber, to  wit,  the  number  of  one  hundred  persons  and  upwards,  armed 
and  arrayed  in  a  warlike  manner,  that  is  to  say,  with  guns,  swords,  and 
other  waflike  weapons,  as  well  oiFensive  as  defensive,  being  then  and 
there  unlawfully  and  traitorously  assembled,  did  wickedly  and  traitor- 
ously resist  and  oppose  the  marshal  of  the  said  United  States,  in  and  for 
the  said  Pennsylvania  District,  in  the  execution  of  the  duty  of  his  office 
of  marshal  aforesaid,  and  then  and  there  with  force  and  arms,  with  the 
said  great  multitude  of  persons,  so  as  aforesaid  unlawfully  and  traitor- 
ously assembled,  and  armed  and  arrayed  in  manner  aforesaid,  he,  the 
Bttid  John  Fries,  wickedly  and  traitorously  did  oppose  and  resist,  and  pre- 
vent, the  said  marshal  of  the  said  United  States  from  executing  the  law- 
ftd  process  to  him  directed  and  delivered  against  sundry  persons,  inhabit- 
ants of  the  county  aforesaid  and  district  aforesaid,  and  charged  upon 
oath  before  the  Judge  of  the  District  Court  of  the  said  United  States, 
for  the  said  district,  with  having  entered  into  a  conspiracy  to  prevent 
the  execution  of  the  said  law  of  the  United  States,  entitled  "An  act  to 
lay  and  collect  a  direct  tax  within  the  United.  States,**  which  process 
duly  issued  by  the  said  Judge  of  the  said  District  Court  of  the  district 
aforesaid,  the  said  marshal  of  the  said  United  States,  then  and  there 
had  in  his  possession,  and  was  then  and  there  proceeding  to  execute  as 
by  law  he  was  bound  to  do ;  and  so  the  said  Grand  Inquest,  upon  their 
respective  oaths  and  affirmations  aforesaid,  do  say,  that  the  said  John 
Fries,  in  manner  aforesaid  as  much  as  in  him  lay,  wickedly  and  traitor- 
ously did  prevent,  by  means  of  force  and  intimidation,  the  execution  of 
the  said  laws  of  the  said  United  States,  in  the  said  State  and  District 
of  Pennsylvania. 

And  further  to  fulfil  and  bring  to  efiect  the  said  traitorous  intention 
of  him  the  said  John  Fries,  and  in  pursuance  and  in  execution  of  the 
aaid  wicked  and  traitorous  combination  to  oppose,  resist  and  prevent  the 
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execntioD  of  the  said  laws  of  the  said  United  States,  in  the  State  and 
district  aforesaid,  he,  the  said  John  Fries,  afterwards,  to  wit,  on  the  said 
seventh  day  of  March,  in  the  said  year  of  our  Lord  one  thousand  sevei] 
hundred  and  ninety-nine,  in  the  State,  district  and  county  aforesaid^ 
.  and  within  the  jurisdiction  of  this  court,  with  the  Said  persons  whose 
names  to  the  Grand  Inquest  aforesaid  are  unknown,  did  wickedly  and 
traitorously  assemble  against  the  .said  United  States  with  the  avowed  in- 
tention, by  means  of  force  and  intimidation,  to  prevent  the  execution  ol 
the  said  laws  of  the  said  United  States,  in  the  State  and  district  aforesaid, 
and  in  pursuance  and  in  execution  of  such  their  wicked  and  traitoroiu 
combination  and  intention,  then  and  there  in  the  State,  district  and 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force 
and  arms,  with  a  great  multitude  of  persons,  to  wit,  the  number  of  one 
hundred  persons  and  upwards,  armed  and  arrayed  in  a  warlike  manner, 
that  is  to  say,  with  guns,  swords  and  other  warlike  weapons,  as  well 
offensive  as  defensive,  being  then  and  there  unlawfully  and  traitorously 
assembled,  he,  the  said  John  Fries,  did  traitorously,  with  foree  and  arms 
and  against  the  will  of  the  said  marshal  of  the  said  United  States,  in  and 
for  the  district  aforesaid,  liberate  and  take  out  of  his  custody  sundry 
persons  by  him  before  that  time  arrested,  and  in  his  lawful  custody 
then  and  there  being,  by  virtue  of  lawful  process  against  them  issued 
by  the  said  judge  of  the  District  Court  of  the  said  United  States,  tor 
the  said  Pennsylvania  District,  on  a  charge  upon  oath  of  a  conspiracj 
to  prevent  the  execution  of  the  said  law  of  the  said  United  States,  en- 
titled ^^An  act  to  lay  and  collect  a  direct  tax  within  the  United 
States;"  and  so  the  Grand  Inquest  aforesaid,  upon  their  respectire 
oaths  and  afiKrmations  aforesaid,  do  say,  that  the  said  John  Fries,  tf 
much  as  in  him  lay,  did  then  and  there,  in  pursuance  and  in  execotion 
of  the  said  wicked  and  traitorous  combination  and  intention,  wickedlj 
and  traitorously,  by  means  of  force  and  intimidation,  prevent  the  exe 
cution  of  the  said  law  of  the  said  United  States,  entitled  "An  act  to 
provide  for  the  valuation  of  lands  and  dwelling  houses,  and  the  enume 
ration  of  slaves,  within  the  United  States,**  and  the  said  law  of  the 
said  United  States,  entitled  "An  act  to  lay  and  collect  a  direct  tax 
within  the  United  States,**  in  the  State  and  district  aforesaid,  con- 
trary to  the  duty  of  his  said  allegiance,  against  the  Constitution,  peace 
and  dignity  of  the  said  United  States,  and  also  against  the  form  of  the 
act  of  the  Congress  of  the  said  United  States,  in  such  case  made  and 
provided. 

WILLIAM  RA^VXE, 

Attorney  of  the  United  States  for  the  Pennsylvania  District. 

Mr.  Lewis  and  Mr.  Dallas,  before  engaged  to  act  for  the  prisoner,  on 
account  of  the  conduct  directed  by  the  court  to  be  observed  by  the 
counsel,  withdrew  their  assistance;  so  that  the  prisoner  was  left  without 
counsel ;  and  on  being  asked  by  the  court  if  he  would  wish  to  hive 
some  assigned,  he  did  not  accept  the  offer.* 

•  The  "conduct  directed  by  the  court."  which  led  to  the  withdrawal  of  Mr.  Dallai  ami 
Mr.  Lewis,  afterwards  became  the  subject  of  ilie  first  of  the  articles  of  impeachmect,  m 
which  Judge  Chase  was  tried  before  the  Senate  of  the  United  States Jn  February,  IH>5.  A 
fkir  view  of  the  transaction  may  be  gathered  from  the  answer  of  Judge  Chase,  «ad  the  ia&- 
mony  of  Mr.  Dallas  and  Mr.  Eawle. 
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Thursday,  April  24. — Before  the  jurors  were  sworn  in,  they  were 
individaally  asked  (upon  oath)  these  questions:   "Are  you  any  way 

JuDOB  Cbasi*!  jtimter* — ^The  first  articles  relate  to  his  snipposed  misoonduct  in  the  trial 
of  John  Fries,  for  treason,  befgre  the  Circuit  Court  of  the  United  States,  at  Philadelphia,  in 
April  and  May,  1800;  and  alleges  that  he  presided  at  thnt  trial,  and  that,  '*  unmindful  of  the 
sotemn  duties  of  his  office,  and  contrary  to  the  sacred  obligation  by  which  he  stood  bound  to 
discharge  them,  (kithfully  and  impartially,  and  without  respect  to  persons,"  he  did  then,  **  in 
his  judicial  capacity,  conduct  himself  in  a  manner  highly  arbitrary,  oppressive,  aufl  unjust." 

This  general  accusation,  too  vague  in  itself  for  reply,  is  supported  by  three  specific  charges 
of  misoondnot 

I 

1st. -In  delivering  an  opinion,  in  writing,  on  the  question  of  law,  on  the  construction  of 
which  the  defence  of  the  accused  materially  depende<I;  which  opinion,  it  is  alleged,  tended 
'^to  prejudice  the  minds  of  the  jury  against  the  case  of  the  said  John  Fries,  the  prisoner, 
before  coimael  had  been  heard  in  his  favor. 

2d.  **  In  r^tricting  the  counsel  for  the  said  John  Fries,  from  recurring  to  such  English 
tuthorities  as  they  believed  apposite ;  or  from  citing  certain  statutes  of  the  United  States, 
Which  they  deemed  illustrative  of  the  positions  upon  which  they  intended  to  rest  the  defence 
of  their  client" 

3d:  *'In  debarring  the  prisoner  from  his  constitutional  privilege  of  addressing  the  jury 
(through  his  ooonsel)  on  the  law,  as  well  as  on  the  fact,  which  was  to  determine  his  guilt 
or  innocence,  and  at  the  same  time  endeavouring  to  wrest  from  the  jury  their  indisputable 
rif^t  to  hear  argument,  and  determine  upon  the  question  of  law,  as  well  as  the  question  of 
fret,  involved  ip  the  verdict  which  they  were  required  to  give." 

This  first  article  then  concludes,  that  in  consequence  of  this  irregular  conduct  of  this 
lespondeot,  "the  said  John  Fries  was  deprived  of  the  right  secured  to  liim  by  the  eighth 
article  amendatory  of  the  Constitution;  and  was  condemned  to  death,  without  having  been 
heard  by  counsel,  in  his  defence." 

By  the  eighth  article  amendatory  to  the  Constitytion,  this  respondent  supposes  is  meant 
the  nxth  amendment  to  the  Constitutien  uf  the  United  States;  which  secures  to  the  accused, 
in  all  criminal  prosecutions,  the  right  to  have  the  assistance  of  counsel  for  his  defence. 

In  answer  to  these  three  charges,  the  respondent  admits  that  the  Circuit  Court  of  the  United 
Statesijfor  the  District  of  Pennsylvania,  was  held  at  Philadelphia,  in  that  district,  in  the  months 
of  April  and  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  ;  at  which  court  John 
Fries,  the  person  named  in  the  said  first  article,  was  brought  to  trial,  on  an  indictment  for 
treason  against  the  United  States ;  and  that  this  respondent  tlien  held  a  commission  as  one 
of  the  associate  justices  of  the  Supreme  Court  of  tlie  United  States ;  by  virtue  of  which  office 
he  did,  pursuant  to  the  laws  of  the  United  States,  preside  at  the  above  mentioned  trial,  and 
"was  assisted  therein  by  Richard  Peters,  Esq.,  then,  and  still  District  Jiidge  of  the  United 
States,  for  the  District  of  Pennsylvania ;  who,  as  directed  by  the  laws  of  the  United  States, 
sat 'as  assistant  judge  at  the  said  trial. 

Witli  respect  to  the  opinion  which  is  alleged  to  have  been  delivered  by  this  respondent 
at  the  above  mentioned  trial,  he  begs  leave  to  lay  before  this  honourable  court  the  tnie  state 
of  that-  transaction,  and  to  call  its  attention  to  some  facts  and  considerations,  by  which  his 
conduct  on  that  subject  will,  he  presumes,  be  fully  justified. 

The  Constitution  of  the  Unite<l  States,  in  the  third  section  of  the  third  article,  declares  that 
''treason  against  the  United  States  shall  consist  on/y  in  levying  toaragaimtthem^  or  in  adhering 
to  their  enemies,  giving  them  aid  and  comfort." 

By  two  acts  of  Congress,  the  first  passed  on  the  third  day  of  March,  1791,  and  the  second 
on  tlie  eighth  day  of  May,  1792,  a  duty  was  imposetl  on  spirits  distilled  witliin  the  United 
States,  and  on  stills,  and  various  provisions  were  made  for  its  collection. 

In  the  year  1794,  an  insurrection  took  place  in  four  of  the  western  counties  of  Pennsyl- 
vania, with  a  view  of  resisting  and  preventing  by  force  the  execution  of  these  two  statutes; 
and  at  a  Circuit  Court  of  the  United  States,  held  at  Philadelphia,  for  the  District  of  Penn- 
sylvania, in  the  month  of  April,  in  the  yi;ar  1795,  by  William  Patterson,  Esq.,  then  one  of 
the  associate  justices  of  the  Supreme  Court  of  the  United  States,  and  the  above  mentioned 
Richard  Peters,  then  District  Judge  of  the  United  States  for  the  District  of  Pennsylvania,  two 
persons,  who  had  been  concerned  in  the  above  named  insurrection,  namely,  Philip  Vigol  and 
John  Mitchell,  were  indicted  for  treason  of  levying  war  against  the  Unite<l  States,  by  resisting 
and  preventing  by  force  the  excjcution  of  the  two  last  mentioned  acts  of  Congress;  and  were, 
after  a  full  and  very  solemn  trial,  convicted  on  the  indictments,  and  sentence<l  to  death. 
They  were  afterwards  pardoned  by  George  Washington,  tlien  President  of  the  United 
States. 

In  the  first  of  these  trials,  that  of  Vigol,  the  defence  of  the  prisoner  was  conducted  by  very 
able  counsel,  one  of  whom,  William  Lewis,  Esq.,  is  the  same  person  who  appeared  as 
counsel  for  John  Fries;  in  the  trial  now  under  consideration.     Neitlier  that  learned  gentle* 
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related  to  the  prisoner?"  They  all  answered,  "No."  "Have  you 
ever  formed  or  delivered  an  opinion  as  to  the  guilt  or  innocence  of 

man  nor  his  able  colleague  then  thought  proper  to  raise  the  question  of  law,  whether 
resisring  and  preventing  by  armed  force  the  execution  of  a  particular  law  of  the  United 
States  be  a  **  levying  of  war  against  the  United  States,''  according  to  the  true  meanins  of 
the  Constitution;  although  a  decision  of  this  question  in  the  negative  must  haTe  acquitted 
the  prisoner.  But  in  the  next  trial,  that  of  Mitchell,  this  question  was  raised  oo  the  part  of  the 
prisoner,  and  was  very  fully  and  ably  discussed  by  his  counsel ;  and  it  was  solemnly  deter- 
mined by  the  court,  both  the  judges  concurring,  **  that  to  resist  or  prevent  by  armed  force, 
the  execution  of  a  particular  law  of  the  United  Suites,  is  a  levying  of  war  against  the  United 
States,  and  consequently  is  treason,  within  the  true  meaning  of  the  Constitution."  The  deri' 
sion,  according  to  the  best  established  principles  of  our  jurisjirudence,  became  a  precedent 
for  all  conns  of  equal  or  inferior  jurisdiction ;  a  precedent  which,  although  rtot  alx^niuteiy 
obligatory,  ought  to  be  viewe<]  with  very. great  respect,  especially  by  the  court  in  whicb  it 
was  made,  and  ought  never  to  be  departed  from,  but  on  the  fullest  and  clearest  convictioo 
of  its  incorrectness. 

On  the  9th  of  July,  1798,  an  act  of  Congress  was  passed*  providing  lor  a  valuation  of 
lands  and  dwelling  houses,  and  an  enumeration  of  slaves  throughoat  the  United  States ;  and 
directing  the  appointment  of  commissioners  and  assessors  for  carrying  it  into  executioo:  Ami 
on  the  4th  day  of  July,  in  the  same  year,  a  direct  tax  was  laid  by  another  act  of  Congress 
of  that  date,  on  the  lands,  dwelling  houses,  and  slaves,  so  to  be  valued  and  enumerated. 

In  the  months  of  February  and  March,  A.  D.  1799,  an  insurrection  took  place  in  tbeooan* 
tics  of  Bucks  and  Northampton,  in  the  State  of  Pennsylvania,  for  the  purpose  of  resisting  iinJ 
preventing  by  force,  the  execution  of  the  two  last-mentioned  acts  of  Congress,  and  jmiuru- 
larly  that  for  the  valuation  of  lands  and  dwelling  houses.  John  Fries,  the  person  menuoued 
in  the  article  of  impeachment  now  under  consideration,  was  apprehended  and  oomminnl 
to  prison,  as  one  of  the  ringleaders  of  tliis  insurrection ;  and  at  a  Circuit  Court  of  the  Unitnl 
States,  held  at  Philadelphia,  in  and  for  the  District  of  Pennsylvania,  in  the  month  of  April  .i 
P.  1799,  he  was  brought  to  trial  for  this  offence,  on  ari  indictment  for  treason,  by  lerying 
war  against  the  United  States,  before  James  Iredell,  Esq.,  then  one  of  the  associate  jiutioei 
of  the  Supreme  Court  of  the  United  States,  who  presided  in  the  said  omirt.  according  to  lav, 
and  the  above  mentioned  Richard  Peters,  then  District  Judge  of  the  United  States,  for  the  Dis- 
trict of  Pennsylvania,  who  sat  in  the  said  Circuit  Court  as  assistant  judge. 

In  this  trial,  which  was  conducted  with  great  solemnity,  and  occupied  nirie  dajrs,  tbe 
prisoner  was  assisted  by  William  Lewis  and  Alexander  James  Dallas,  Esqs.,  two  very  able 
and  eminent  counsellors;  the  former  of  M'hom,  William  Lewis,  is  the  person  who  assrirA 
as  al>ove  mentioned,  in  conducting  the  defence  of  Vigoi,  on  a  similar  imhcmient.    llu^ 
gentlemen,   finding    that  the  facts  alleged  were  fully  and  undeniably  provetl,  by  a  ^er/ 
minute  and  elaborate  examination  of  witnesses,  tliought  proper  to  rest  the  t-ase  of  the  pri- 
soner on  the  question  of  law,  which  had  been  determined  in  the  cases  of  Vig«.>l  and  Miuheil 
alx)ve  mentioned,  and  had  then  been  acquiesced  in,  but  which  they  tliought  f»roj)er  again  to  r«i-^. 
They  contended  "  that  to  resist  by  force  ofarms  a  particular  law  of  the  United  States,  d«x**  ii;-! 
amount  to  levying  war  against  the  United  States,  within  the  true  meaning  of  the  Con5titiiti"'n, 
and  therefore  it  is  not  treaMn^  but  a  riot  only."      This  question  they  argued  at  great  leii;:th, 
and  with  all  the  force  of  their  learning  and  genius;  and  after  a  very  full  di^cu-•^ion  at  iue 
bar,  and  the  most  mature  deliberation  by  the  court,  the  learned  and  excclletit  judge  who  then 
j)resi(led,  and  who  was  no  less  distiiifruis-hed  by  his  humanity  and  terulerness  towards  j»fr?*'iis 
tried  before  liini,  than  by  his  extensive  knowledge  and  great  talents  as  a  lawyer.  proiH^im-eil 
the  opinion  of  himself  and  his  colleague,  "that  to  resist  or  prevent  by  force  the  executi":.t'f 
a  particular  law  of  the  United  States,  does  not  amount  to  levying  war  against  thern,  wiili:n 
the  true  mi-aning  of  the  Constitution,  and  does  not  therefore  constitute  the  crime  of  tre-.i<*>ri.'* 
thereby  adding  the  weight  of  another  and  more  solemn  decij»ion  to  the  prcceiient  which  iiaJ 
been  e8tablir»lied  in  the  above-mentioned  cases  of  Vigol  and  Mitchell. 

Under  this  oj)inion  of  the  court  on  the  question  of  law,  the  jury,  having  no  doubt  as  in  tiie 
facts,  fouiid  the  said  John'Fries  guilty  of  treason,  on  the  above-meiitione<l  indictment.  But 
a  new  trial  was  granted  by  the  court,  not  by  reason  of  any  doubt  as  to  the  corrtN-tness  of  the 
decision  on  the  question  of  law,  but  solely  on  the  ground,  as  this  resjHjndent  hath  unde^?^^■l 
and  believes,  that  one  of  the  jurors  of  the  petit  jury,  after  he  was  summoned,  but  before  Le 
was  sworn  on  the  trial,  had  made  some  declaration  tmfavourable  it)  the  prisoner. 

The  yellow  fever  having  appeared  In  Philadelphia  in  the  s^umIner  of  the  yt*ar  1"*.»M,  tli«» 
nlxive  mentioned  Richard  Peters,  then  District  Judge  of  the  United  States  for  ihe  Di?tri\':  ''f 
Pennsylvania,  did,  according  to  law,  appoint  the  next  Circuit  C(»url  of  that  di<irict,  to  U*  hf'i 
at  Norristown  therein:  Pur^uant  to  which  a{)pointment.  a  Circuit  Court  was  held  ai  N- fi*- 
town  aforesaid,  in  and  for  the  said  district,  on  the  llth  day  of  ()olob«*r,  in  the  hist-nK'iii>"ci'»i 
year,  before  Bushrod  Washington,  £sq.,  tlien  one  of  the  a»sociuie  justices  of  tbe  Supreme 
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the  prisoner,  or  that  he  ought  to  be  punished?  The  answer  gene- 
rally was,  "Not  to  my  knowledge."     Some  of  the  jurors  said  they 

Court  of  the  United  States,  and  the  ahove-mentioned  Richard  Peters;  at  which  court  no  pro- 
oeedinf(s  were  had  on  the  aforesaid  indictment  against  John  Fries,  because,  as  tliis  respond- 
ent hath  been  informed  and  believes,  tlic  commission  of  the  mari>hal  of  the  said  District 
bad  expired,  before  he  summoned  the  jurors  to  attend  at  the  said  court,  and  had  not  been 
renewed;  by  reason  of  which  no  legal  panel  of  jurors  could  be  formed. 

On  the  11th  day  of  April,  A.  D.  1800,  and  from  that  day  until  the  2d  day  of  May  in  the 
iwne  year,  a  Circuit  Court  of  the  United  States  was  held  at  Philadelphia,  in  and  for  tlie  District 
of  Pennsylvania,  before  this  respondent,  then  one  of  the  associate  justices  of  the  Supreme  Court 
of  the  United  States,  and  the  a1x>ve-mentioned  Richard  Peters,  then  District  Judge  of  the 
United  States  for  the  Drstriot  of  Pennsylvania.  At  this  court,  the  indictment  on  which  the 
laid  John  Fries  had  been  convicte<l  as  above  mentioned,  was  quashed  ex-officio  by  William 
Rawle,  Esq.,  then  Attorney  of  the  United  States  for  the  District  of  Pennsylvania,  and  a  new 
indknoient  was  by  him  preferred  against  the  said  John  Fries,  for  treason  of  levying  war 
igaiost  the  United  States,  by  resisting  and  preventing  by  force,  in  the  manner  above  set  forth, 
the  execution  of  the  above-mentioned  acts  of  Congress,  for  the  valuation  of  lands  and  dwell- 
ing houses  and  the  enumeration  of  slaves,  and  for  levying  Qind  collecting  a  direct  tax.  This 
indictment,  of  which  a  true  copy  marked  exhibit  No.  I,i8  herewith  exhibited  by  this  respond- 
ent, who  prays  that  it  may  be  taken  as  a  part  of  this  his  answer,  being  found  by  the  grand 
jary  on  the  16th  day  of  April,  1800,  the  said  John  Fries  was  on  the  same  day  arraigned 
thereon,  and  plead  not  guilty.  William  Lewiis  and  Alexander  James  Dallas,  Esqrs.,  the 
same  persons  who  had  conducted  his  defence  at  his  fbrmer  trial,  were  again  at  his  request 
assigned  by  the  court  as  his  counsel :  and  his  trial  was  appointee!  to  be  had  on  Tuesday,  the 
St2d  day  of  the  last-mentioned  month  of  April. 

After  this  indictment  vras  fbund  by  the  grand  jury,  this  respondent  considered  it  with 
great  care  and  deliberation,  and  finding,  from  the  three  overt  acts  of  treason  which  it  charged, 
HfStX  the  question  of  law  arising  upon  it,  was  the  same  question  which  had  already  been  de- 
cided twice  in  the  same  court,  on  solemn  argument  and  deliberation,  and  one  in  that  very  case, 
he  considered  the  law  as  settled  by  those  decisions,  with  the  correctness  of  which  on  full 
eonsideration  he  was  entirely  satisfied ;  and  by  the  authority  of »which  he  should  have  deemed 
himself  bouiKl,  even  had  he  regarded  the  question  as  doubtful  in  itself.  They  are,  moreover, 
in  perfect  conformity  with  the  uniform  tenor  of  decisions  in  the  courts  of  England  and  Great 
Britain,  from  the  Revolution  in  1688,  to  the  present  time,  whioh,  in  his  opinion,  added 
greatly  to  their  weight  and  authority. 

And  surely  we  need  not  urge  to  this  honourable  court  the  correctness,  the  importance, 
and  the  absolute  necessity  of  adhering  to  principles  of  law  once  established,  and  of  consider- 
iiig  the  law  as  finally  settled,  after  repeated  and  solemn  decisions  by  courts  of  competent 
jurisdiction.  A  contrary  principle  would  unsettle  the  basis  of  our  whole  system  of  juris- 
prudence, hitherto  our  safeguard  and  our  boast ;  would  reduce  the  law  of  the  land,  and  sub- 
ject the  rights  of  the  citizen,  to  the  arbitrary  will,  the  passions,  or  the  caprice  of  the  judge  in 
each  particular  case ;  and  would  substitute  the  varying  opinions  of  various  men,  instead  of 
that  fixed,  permanent  rule  in  which  the  very  essence  of  the.  law  consists.  If  this  respond- 
ent erred  in  regarding  this  point  as  settled,  by  the  repeated  and  solemn  adjudications  of  his 
predecessors,  in  the  same  court  and  in  the  same  case ;  if  he  erred  in  supposing  that  a  prin- 
ciple, established  by  two  solemn  decisions,  was  obligatory  upon  him,  sitting  in  the  same  court 
where  those  decisions  had  been  made ;  if  he  erred  in  believing  that  it  would  l>e  the  highest 
presumption  in  him  to  set  up  his  opinion  and  judgment  over  tliat  of  his  colleague,  who  had 
twice  decided  the  same  question,  and  of  two  of  his  predecessors,  who  justly  rank  among  the 
ablest  judges  that  have  ever  adorned  a  court;  if  in  all  this  he  erred,  it  is  an  error  of  which 
he  cannot  be  ashamed,  and  which  he  trusts  will  not  be  deemed  criminal  in  the  eyes  of  this 
honourable  court,  of  his  country,  or  of  that  posterity  by  which  he,  his  accusers,  and  his 
judges,  must  one  day  be  judged. 

Under  the  influence  of  these  considerations,  this  respondent  drew  up  an  opinion  on  the 
law  arising  from  the  overt  acts  stated  in  the  said  indictment,  which  was  conformable  to  the 
decisions  before  given  as  above  mentioned,  and  which  he  sent  to  his  colleague,  the  said 
Richard  Peters,  for  his  consideration.  That  gentleman  returned  it  to  this  respondent,  with 
■ome  amendments  afiecting  the  form  only,  but  not  in  any  manner  touching  the  substance. 
The  opinion  thus  agreed  to,  this  respondent  thought  it  proper  to  communicate  to  the 
prisoner's  counsel;  several  reasons  concurred  in  favour  of  this  communication. 

In  the  ftr^  place,  this  respondent  considered  himself  and  the  court  as  bound  by  the 
authority  of  the  former  decisions;  especially  the  last  of  them,  which  was  on  the  same  case. 
He  considered  the  law  as  settled,  and  had  every  reason  to  believe  that  his  colleague  viewed 
it  in  the  same  light.  It  was  not  suggested  or  understood  that  any  new  evidence  was  to  be 
offered ;  and  he  knew  that  if  any  should  be  oflered,  which  could  vary  the  case,  it  would 
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had  given  their  sentiments  generally,  disapprohatory  of  the  transaction, 
but  not  as  to  the  prisoner  particularly.     These  were  admitted. 

render  wholly  inapplicable  both  the  opinion  and  the  fbimer  decisiona  on  which  it  wta 
founded.  And  he  could  not  and  did  not  suppose,  that  the  priaoner*8  counsel  would  be  de> 
sirous  of  wasting  very  precious  time  in  addressing  to  the  court  a  useless  argument  on  a 
point  which  that  court  held  itself  precluded  fVom  deciding  in  their  favour.  He  therefore 
conceived  that  it  would  be  rendering  the  counsel  a  service  and  a  fkvour,  to  apprise  tbem 
beforehand  of  the  view  which  the  court  had  taken  9f  tlie  subject :  so  as  to  let  them  see  in 
time  the  necessity  of  endeavouring  to  produce  new  testimony,  which  might  vary  the  cafe, 
and  take  it  out  of  the  authority  of  former  decisions. 

SeamdTy.  There  were  more  than  one  hundred  civil  causes  then  depending  in  the  said 
court,  as  appears  by  the  exhibit  marked  No.  1,  which  this  respondent  prays  may  be  taken 
as  part  of  this,  his  answer.  Many  of  those  causes  had  already  been  subjected  to  great  de- 
lay,  and  it  was  the  peculiar  duty  of  this  respondent,  as  presiding  judge,  to  take  care  that  as 
little  time  as  possible  should  be  unnecessarily  consumed,  and  that  every  convenient  ami 
proper  dispatch  should  be  given  to  the  business  of  the  citi/ens.  He  did  believe  that  an 
early  communication  of  the  court's  opinion  might  tend  to  the  saving  of  time,  and,  cooje- 
quently,  to  the  dispatch  of  business. 

Thirdly.  As  the  court  held  itself  bound  by  the  former  decisions,  and  could  not  therefore 
alter  its  opinion  in  consequence  of  any  argument;  and  as  it  was  the  duty  of  the  ooun  to 
charge  the  jury  on  the  law,  in  all  cases  submitted  to  their  consideration ;  he  knew  that  this 
opinion  must  not  only  be  made  known  at  some  period  or  other  of  the  trial,  but  must,  at  the 
end  of  the  trial,  be  expressly  delivered  to  the  jury  by  him,  in  a  charge  from  the  beoeb. 
And,  he  could  not  suppose  and  cannot  yet  imagine,  that  an  opinion,  which  was  to  be  tbos 
solemnly  given  in  charge  to  the  jury,  at  the  close  of  the  trial,  could  make  any  additional 
impression  on  ^heir  minds,  fVom  the  circumstance  of  its  being  intimated  to  the  counsrl  be- 
fore the  trial  began,  in  the  hearing  of  those  who  might  be  afterwanls  sworn  on  the  jury. 

And,  kuily,  it  was  then  his  opinion,  and  still  is,  that  it  is  the  duty  of  every  court  of  this 
country,  and  was  his  duty  on  the  trial  now  under  consideration,  to  guard  the  jury  against 
erroneous  impressions  respecting  the  laws  of  the  land.  He  well  knows  that  it  is  the  right 
of  juries  in  criminal  cases,  to  ^ve  a  general  verdict  of  acquittal,  which  cannot  be  set  asiiie 
on  account  of  its  being  contrary  to  law,  and  that  hence  results  the  power  of  juries  to  decide 
on  the  laws  as  well  as  on  the  facts,  in  all  criminal  cases.  This  power  he  holds  to  be  a 
sacred  part  of  our  legal  privileges,  which  he  never  has  attempted,  and  never  will  atte^lp^ 
to  abridge  or  to  obstruct.  But  be  also  knows  that,  in  the  exercise  of  this  power,  it  is  th<» 
duty  of  the  jury  to  govern  themselves  by  the  laws  of  the  land,  over  which  they  have  no 
di.-pensiriR  jower;  and  their  rijiht  to  expect  and  receive  from  our  court  all  the  assistanvv 
which  it  can  give,  for  riphiiy  understanding  the  law.  To  withhold  this  assistniKy*,  in  any 
manner  whatever;  to  forbear  to  give  it  in  that  way  which  may  be  most  effectual  fnr  pr<^ 
serving  the  jury  from  error  and  mistake,  would  be  an  aljandonment  or  forget fu I ne«ji  of  (hrr 
which  no  judjio  could  justify  to  his  conscience  or  to  the  laws.  In  this  case,  therefore,  wlier- 
the  question  of  law  arising  on  the  indictment  had  been  finally  settietl  by  authoritative  iKti- 
5ions,  it  was  the  duty  of  the  court,  and  especially  of  this  respondent  as  presiding  jiil^i-. 
early  to  apprise  the  counsel  and  the  jury  of  these  decisions,  and  their  effect,  so  as  to  save 
tlie  former  from  the  danger  of  making  an  improper  attempt  to  mislead  the  jury  in  a  manor 
of  law,  and  the  jury  from  having  their  minds  pre-occnpied  by  erroneous  impression*. 

It  was  for  these  reasons  that,  on  the  22d  day  of  April,  1H'>0,  wlien  the  said  John  Fri<»« 
was  brouKhi  into  court,  and  placed  in  the  prisotier's  box  for  trial,  but  before  ihe  petit  jury 
was  im|)anne!ed  to  try  him,  tliis  resfwrnlent  informe<l  the  above  mentione«l  William  Lewi*, 
one  of  his  counsel,  the  aforesaid  Alexander  James  Dallas  not  l>Mng  then  in  court,  **  that  ilio 
court  had  deliberately  considered  the  indictment  against  John  Fries  for  trens*>n.  an.!  th-^ 
three  several  overt  acts  of  treason  stated  therein.  That  the  crime  of  txensi^n  wa-*  iKfin^i 
by  the  Consiitution  of  the  United  States;  that,  as  the  Federal  legislature  had  the  fi»iwi»r  '.•-> 
make,  alter,  or  repeal  laws,  so  the  judiciary  only  had  the  power,  and  it  was  their  f?iiry.  f- 
declare,  expt)und,and  interpret,  the  Constitution  and  laws  of  the  United  States.  Tliat  it  un* 
the  duty  of  the  court,  in  nil  criminal  cases,  to  state  to  the  petit  jtiry  their  opinion  i>f  th**  Inw 
nri^inp  on  the  facts;  Imt  the  jurj'.  in  all  criminal  cases,  were  to  decide  both  the  law  aH-l  tb* 
facts,  on  a  consideration  of  the  whole  case.  That  there  must  be  some  con>tructive  exi*>?l' 
tion  of  the  terms  use<l  in  the  Constitution,  'levying  wnr  against  the  United  States.'  That 
the  question,  what  a(rt8  amounted  to  levying  war  ngain««t  the  United  StiUes,  or  lh'»  einvTO- 
ment  thereof,  was  a  question  of  law,  and  had  been  ilecid^d  by  Ju<lges  Pattenoii.  and  Pft»TN 
in  the  cases  of  Vigol  and  Mitchell,  and  by  Judges  Iredell  and  Peters,  in  the  c«*<»  of  Ji-hn 
Fries,  prison<?r  at  the  l»ar,  in  April,  1700.  That  Jud};o  Peters  remainctl  i>f  the  sanjc  o;-!*.;.  r. 
which  he  hail  twice  before  delivered,  and  he,  this  respondent,  on  long  and  great  rnn^i  l-n- 
tion,  concurred  in  the  opinion  of  Judges  Patterson,  Iredell,  aud  Peters.     That  to  prevcut  un- 
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One  of  the  jurors  (Mr.  Taggert)  after  he  was  sworn,  expressed  him- 
sdf  to  the  court  to  be  very  uneasy  under  his  oath ;  he  then  meant  tha| 

neonsary  delajr,  and  to  save  time  on  tke  .trial  of  John  Fries,  and  to  prevent  a  delay  of  jus- 
tice in  the  great .  number  of  civil  causes  depending  for  trial  at  that-  term,  the  court  had 
drawn  up  in.writing  their  opinion  of  the  law,  anting  on  the  overt  acts,  stated  in  the  indict- 
tneoc  against  John  Fries;  and  had  direct^  David  Caldwell,  their  clerk,  to  make  out  three 
copies  of  their  opinion,  one  to  be  delivered  tt)  the  attorney  of  the  district,  one  to  the  counsel 
for  the  prisoner,  and  one  to  the  petit  jury,  after  they  should  have  been  impanneled  and 
beard  the  imlictment  read  to  them  by  the  cleric,  and  afVer  the  district  attorney  should  have 
stated  to  thctm  the  law  on  the  overt  acts  alleged  in  the  indictment,  as  it  appeared  to  him." 

After  these  observations,  this  respondent  delivered  one  of  the  above-mentioned  copies  to 
the  aforesaid  William  Lewis,  then  attending  as  one  of  the  prisoner's  counsel,  who  read 
part  of  it,  and  then  laid  it  down  on  the  table  before  him.  Some  observations  were  then 
made  on  the  subject  by  him  and  the  above<mentioned  Alexander  James  Dallas,  who  had 
then  ocrnie  into* court ;  but  this  respondent  doth  not  ik>w  recollect  those  observations,  and  can* 
not  ondertake  to  state  them  accurately. 

And  this  respondent  further  saith,  that  the  paper  marked  exhibit  No.  2,  and  herewith 
exhibited,  which  he  prajrs  leave  to  make  part  of  this  his  answer,  is  a  true  copy  of  the  ori- 
pnal  opinion,  drawn  up  by  him  and  concurred  in  by  the  said  Richard  Peters,  as  above  sot 
forth,  which  original  opinion  is  now  in  the  possession  of  this  respondent,  ready  to  be  pro- 
duced to  this  bonoarabie  court  He  may  have  erred  in  forming  this  opinion,  and  in  the  time 
aad  mariner  of  making  it  known  to  the  counsel  for  the  prisoner.  If  he  erred  in  forming  it, 
he  erred  in  common  with  his  colleague  and  with  two  of  his  predecessors;  and  he  presumes 
to  hope  chat  an  error  which  has  never  been  deemed  criminal  in  them,  will  not  be  imputed 
is  a  crime  to  him,  who  was  led  into  it  by  their  example  and  their  authority.  If  he  erred  in 
the  time  and  manner  of  making  known  this  opinion,  he  feels  a  just  confidence  tliat  when 
the  reasons  which  he  has  alleged  for  his  conduct,  and  by  which  it  seemed  to  him  to  be  fully 
jostided.  shall  oothe  to  be  carefully  weighed,  they  will  be  sufficient  to  prove,  if  not  that  this 
condoot  was  perfectly  regular  and  correct,  yet  that  he  might  sincerely  have  considered  it  as 
light;  and  that  in  a  case  where  so  much  doubt  may  exist,  to  have  committed  a  mistake  is  not 
to  have  oommitted  a  crime. 

And  this  respondent  further  answering,  insists,  that  the  opinion  thus  delivered  to  the  pri- 
soner** oonnteU  viz :  that  "  any  insurrection  or  rising  of  any  body  of  people  within  the 
United  States,  for  the  purpose  of  resisting  or  preventing  by  force  or  violence,  under  any  pre- 
tence whatever,  the  execution  of  any  statute  of  the  United  States,  for  levying  or  collecting 
taxes,  or  for  any  other  object  of  a  general  or  national  concern,  is  levying  war  against  the 
United  States,  within  the  contemplation  and  true  meaning  of  the  Constitution  of  the  United 
States,**  is  a  legal  and  correct  opinion,  supported  not  only  by  the  two  previous  decisions  above 
mentioned,  but  also  by  the  plainest  principles  of  law  and  reason,  and  by  the  uniform  tenor 
of  legal  adjudications  in  England  and  Greet  Britain,  from  the  Revolution  in  1688  to  this  time. 
It  ever  was,  and  now  is  his  opinion,  that  the  peace  and  safety  of  the  national  federal  go- 
vernment must  be  endangered  by  any  other  con£truction  of  the  terms  "  levying  war  against 
the  United  States,"  dsed  by  the  fedetat  Constitution;  and  he  is  confident  that  no  judge  of  the 
federal  government,  no  judge  of  a  superior  state  court,  nnr  any  gentleman  of  established 
reputation  for  legal  knowledge,  would  or  could  deliberately  give  a  contrary  opinion. 

It,  however,  this  opinion  were  erroneous,  this  respondent  would  be  far  less  censurable 
than  his  predecessors,  by  whose  example  he  was  led  astray,  and  by  whose  authority  he  con- 
sidered himself  hound.  Was  it  an  error  to  consider  himself  bound  by  the  authority  of  thei^ 
previous  decisions?  If  it  were,  he  was  led  into  the  error  by  the  uniform  course  of  judicial 
proceedings  in  this  country  and  England,  and  is  supported  in  it  by  one  of  the  fundamental 
principles  of  our  jurisprudence.     Can  such  an  error  be  a  crime  or  misdemeanour? 

If,  on  the  other  hand,  the  opinion  be  in  itself  correct,  as  he  believes  and  insists  that  it  is, 
could  the  expression  of  a  correct  opinion  on  the  law,  whenever  and  however  made,  mislead 
the  jury,  infringe  their  rights,  or  give  an  improper  bias  to  their  judgment  ?  Could  truth  ex- 
cite impvoper  prejudice?  Could  the  jury  be  less  prepared  to  hear  the  law  discussed,  and  to 
decide  on  it  correctly,  because  it  was  correctly  stated  to  them  by  the  court?  And  is  not  that 
a  new  kind  of  offence,  in  this  country  at  least,  which  consists  in  telling  the  truth,  and  giving 
a  oorrect  expcMttion  of  the  laws? 

As  to  the  second  specific  charge  adduced  in  support  of  the  first  article  of  impeachment, 
which  accuses  this  respondent  ^of  restricting  the  counsel  for  the  said  Fries,  from  recurring  to 
such  English  authorities  as  they  believed  apposite,  or  from  citing  certain  statutes  of  the 
United  States,  which  they  deemed  illustrative  of  the  positions  upon  which  they  intended  to 
rest  the  defence  of  their  client,"  this  respondent  admits  that  he  di(l,on  the  above  mentioned 
trial,  express  it  as  his  opinion  to  the  aforesaid  counsel  for  the  prisoner,  **  that  the  decisions 
in  England*  in  cases  of  indictments  for  treason  at  common  law,  against  the  person  of  the 
ought  nol  to  be  zead  to.theJujy,  on  trials  for  treason  imder  the  Conslitution  and  sta- 
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lie  never  had  made  up  his  mind  that  the  prisoner  should  be  hung,  but 
jverj  often  had  spoken  his  opinion  that  he  was  very  culpable;  he  did 

tutes  of  the  United  States;  because  such  decisions  could  nor  infomi,  bnt  might  miflrad  aod 
deceive  the  jury ;  that  any  decisions  on  cases  of  treason,  in  the  courts  of  Enf^lanJ,  before  the 
Revolution  of  1688,  ought  to  have  very  liftle  influence  in  the  courts  of  the  United  StatM ;  that 
he  vtrould  permit  decisions  in  the  courts  of  England  or  of  Great  Britain,  sinoe  the  said  it\o- 
lution,  to  be  read  to  the  court  or  jury  for  the  purpose  of  showing  what  acts  have  bt*en  coa* 
sidered  by  those  courts  as  a  constructive  levying  of  war  against  the  king  of  that  coiinlrj.  io 
his  legal  capacity,  but  not  against  his  person ;  because  levying  war  against  Mm  gtmrnmtii 
was  of  the  same  nature  as  levying  war  against  tht  governmunt  o/tke  Uniied  Saiu;  but  ibst 
such  decisions,  nevertheless,  were  not  to  be  considered  as  authorities  binding  on  ihe  courts 
and  juries  of  this  country,  but  merely  in  the  light  of  opinions  entitled  to  great  respect  as  hav- 
iiig  been  delivered,  af\er  full  consideration,  by  men  of  great  legal  learning  and  ability." 

These  are  the  opinions  which  he  did  on  that  occasion  deliver  to  the  counsel  ibr  the  pri> 
soner,  and  which  he  then  thought,  and  still  thinks,  it  was  hia  duty  to  deliver.     The  couo- 
sellurs  admitted  to  practice  in  any  court  of  justice,  are,  in  bis  opinion,  and  aocotding  lo  uni* 
versal  practice,  to  be  considered  as  officers  of  such  courts  and  ministers  of  justice  therein,  and 
as  such,  subject  to  the  direction  and  control  of  the  court,  as  to  their  conduct  in  its  presence, 
and  in  conducting  the  defence  and  criminals  on  trial  before  it.     As  counsel,  they  owe  u>  the 
person  accused,  diligence,  fidelity  and  secrecy,  and  to  the  court  and  jury,  due  and  conect  ia- 
formation,  according  to  the  best  of  their  knowledge  and  ability,  on  eyery  matter  of  law  whirb 
they  attempt  to  adduce  in  argument.     The  court,  on  the  other  hand,  hath  power,  and  is 
bound  in  duty,  to  decide  and  direct  what  evidence,  whether  by  records  or  by  precedeots  of 
decisions  in  courts  of  justice,  is  proper  to  be  admitted  Ibr  the  establishment  of  any  mailer  of 
law  or  fact     Consequently,  should  counsel  attempt  to  read  to  the  jury,  as  a  law  still  in  force, 
a  statute  which  had  been  repealed,  or  a  decision  which  had  been  reversed,  or  the  jodgmenii 
of  courts  in  countries  whose  laws  have  no  connectk>n  with  ours,  it  would  be  dte  duty  of  ibe 
court  to  interpose,  and  prevent  such  an  imposition  from  being  practiced  on  the  jury.    Fii 
these  reasons  this  respondent  thinks  that  his  conduct  was  corre<!t  in  expressing  to  the  coud* 
scl  for  Fries  the  opinions  stated  above.     He  is  not  bournl  to  answer  here  lur  the  correctam 
of  those  principles,  though  he  thinks  them  incontestable ;  but  merely  for  the  correctness  of  bif 
motives  in  delivering  them.    A  contrary  opinion  would  convert  this  hornxirable  ooun  from  ■ 
court  of  impeachment  into  a  couVt  of  appeals;  and  would  lead  directly  to  the  stnofeaU 
surdity,  that,  whenever  the  judgment  of  an  inferior  court -should  be  reversed  on  appeal  «i 
writ  of  error,  the  judges  of  that  court  must  be  convicted  of  high  crimes  and  misdeineaDOun 
and  tnrnt'd  out  of  office ;  that  error  in  judgment  is  a  punishable  offence,  and  tlwil  criin«*s  mvf 
be  committed  without  any  criminal  intention.     Against  a  doctrine  so  al)isunl  and  mischit'vou* 
so  contrary  to  every  notion  of  justice  hitherto  entertained,  so  utterly  subversive  of  all  tbat 
part  of  our  system  of  jurisprudence  which  has  l)een  wisely  and  Immanely  esiablislie'l  i-A 
the  protection  of  innocetu-e,  this  respondent  deems  it  his  duty  now,  and  on  every  fit  ttTca<?'-ri. 
to  enter  his  protest  and  lil\  up  his  voice  j  and  he  trusts  that,  in  the  discharge  (»f  this  iIuit.:iv 
finitely  more  important  to  his  country  than  to  himself,  he  shall  find  approhution  and  siipK-rt 
in  the  heart  of  every  American,  of  every  man  throughout  the  world,  who  knows  the  bi<.*>S' 
ings  of  civil  liberty,  or  respects  the  principles  of  univerbal  justice. 

It  is  only,  then,  for  the  correctness  of  his  motives  in  delivering  these  opinions,  that  he  can 
now  Ix?  called  to  answer;  and  this  correctness  ought  to  be  presumed,  unless  tlie  ctmirar  j  »|»- 
pear  by  some  direct  proof,  or  by  some  violent  presumption  arising  from  hi*  general  cwilui 
on  the  trial,  or  from  the  glaring  impropriety  of  the  opinion  itself.  For  he  admits  tlmt  ca!« 
may  be  supposed  of  an  opinion  delivered  by  a  judge  so  palpably  erroneous,  unjust  ai)«l  i-p- 
pressive,  as  to  jireclude  the  possibility  of  its  having  proceeded  from  ignorarK*e  or  mi>taict'. 

Do  the  Of)inions  now  under  considemtion  bear  any  of  these  marks?  Thislionourabic  a«iri 

need  not  be  informed  that  there  has  exisle<l  in  England  no  such  thing  as  trea^H)  at  c*»m- 

mon  law,  since  the  year  1300,  when  the  statute  of  the  2ftth  Edward  111.  chap.  2,  declarjni 

what  alone  should  in  future  be  judged  treason,  was  passed.     Is  it  perfectly  clenr  iliat  iKv-j- 

sions  made  before  that  statute,  4 OO  years  ago.  when  England,  togetlier  with  xi\e  rest  of  tu- 

rope,  was  still  wrapped  in  the  deepest  gloom  of  ignorance  and  barbarism  :  when  the  *ysfc*m 

of  English  jurisprudence  was  still  in  its  infancy;   when  law,  justice  and  reason,  were  |*^rr- 

petuaily  trampled   under  foot  by  feudal  oppre.esion  and   feudal  anarchy;  when. under  aa 

able  and  vigorous  monarch,  everything  was  adjudged  to  be  treason  which  he  thiHigfat  lit  t- 

call  so,  and  under  a  weak  one  nothing  was  considered  as  treason  which  turbulent,  (owrrtiiu 

and   rebellious  nobles   thought  fit  to  j)crpetrate — is  it  perfectly  clear   that  dev^-iskms  ma-ie 

at  such  a  time,  and  under  such  circumstances,  ought  to  be  received  by  the  courts  of  thi^cno 

try  as  authorities  to  govern  their  decisions,  or  lights  to  guide  the  understanding  of  j^irii-?'  I* 

it  perfectly  clear  that  decisions  made  in  England,  on  the  subject  of  treason,  beft>re  the  RfU^u- 

tion  of  1G88,  by  which  alone  the  balance  of  the  Engli^  constitution  vas  adjusted^  aul  Uje 
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Bot,  when  he  took  the  oath,  conceive  it  so  strict,  and  therefore  wished, 
if  possible,  to  be  excused.  The  court  informed  the  juror  it  was  inipa|^ 
flible  to  excuse  him,  now  he  was  sworn. 

Efifdish  liberties  were  fixed  on  a  firm  basis;  decisions  made  either  daring  the  furious  civil 
wars^  in  which  two  dvill  fnmiUes  contended  for -the  crown ;  when,  in  the  vicissitudes  of  war, 
death  ai|d  oonftscation  in  the  forms  of  law,  continually  walked  in  the  train  of  the  victors,  and 
•etionfl  were  treasonable  or  praise-worthy,  according  to  the  preponderance  of  the  party  by 
whose  adherents  they  were  perpetrated ;  (hiring  the  reigns  of  three  able  and  arbitrary  mo- 
iMirchs  who  8iiecee<led  this  dreadful  conflict,  and  relaxed  or  invigorated  the  law  of  treason, 
aooordiiig  to  their  anger,  their  policy,  or  their  caprice;  or  during  those  terrible  struggles  be- 
tween the  principles  of  liberty,  not  yet  well  defined  or  understood  on  one  hand,  and  arbitra- 
ly  power  insinuating  itself  under  the  forms  of  the  Constitution  on  the  other;  struggles  which 
presented  at  some  times  die  wildest  anarchy,  at  others  the  extremes  of  servile  submission, 
and  af\er  having  brought  one  king  to  the  scaffold,  ended  in  the  expulsion  of  another  from  his 
dmnie?  Is  it  clear  that  deci:[^ions  on  the  law  of  treason,  made  in  times  like  these,  ought  not 
<Nily  10  be  received  as  authoritiee  in  the  courts  of  this  country,  but  also  to  have  great  influ- 
ence on  their  decisions?  Is  it  clear  that  decisions  made  in  England,  as  to  what  acts  wilt 
•moont  to  levying  war  against  the  king,  personally,  and  not  against  his  government,  are  ap- 
plicable to  the  Cohstitmion  and  laws  of  this  country!  Is  it  clear  that  such  English  decisions 
Qo'the  subject  of  treason,  as  are  applicable  to  our  Constitution  and  taws,  are  to  be  received  in 
oar  courts,  not  merely  as  the  opinions  of  learned  and  able  men,  which  may  enlighten  their 
jodgmenC,  bat  as  authorities  which  ought  to  govern  absolutely  their  decisions!  Is  all  this  so 
olemr,  that  a  jndge  eould  not  honestly  and  sincerely  have  tlKMight  the  contra^yl  That  he 
ooold  not  have  expressed  an  opinion  to  the  contrary,  witliout  corrupt  or  improper  motives! 
If  it  be  not  thus  cleAr,  then  must  it  be  admitted  that  this  respondent,  sincerely  and  honestly, 
•od  in  the  best  of  his  judgment,  considered  these  decisions  as  wholly  inadmissible,  or  admis- 
libie  only  for  the  purposes  and  to  the  extent  which  he  pointed  out. 

And  if  he  did  so  consider  them,  was  it  rK)t  his  duty  to  prevent  them  from  being  read  to 
tiio.  jury,  except  under  tliose  restrictions,  and  for  those  purposes!  Would  his  duty  permit 
him  to  sit  silemly, and  see  the  jury  imposed  on  and  misled!  To  sit  silently  and  hear  a 
book  read  to  them  as  containing  the  law,  which  he  knew  did  not  contain  the  law!  Such 
stlence  would  have  rendered  him  a  party  to  the  deception,  and  woidd  have  justly  subjected 
him  to  all  the  eontumely  which  a  oonsctentiou?  and  courageous  discharge  of  his  duty  has  so 
vmmeritedly  brought  on  his  name. 

With-  respect  to  the  statutes  of  the  United  States,  which  he  is  charged  with  having  pre- 
vented the  prisoner's  counsel  from  citing  on  the  aforesaid  trial,  he  denies  that  he  prevented 
any  act  of  Congress  from  being  cited,  either  to  the  oourt  or  jury,  on  the  said  trial ;  or  declared 
at  any  time,  that  he  would  not  permit  the  prisoner  s  counsel  to  read  to  the  jury,  or  to  the 
otxirt,  any  act  of  Congress  whatever.  Nor  does  he  remember  o^r  believe,  that  he  expressed 
on' the  said  trial  any  disapproliation  of  the  conduct  of  the  Circuit  Court  before  whom  the  said 
ease  was  first  tried,  in  permitting  the  act  of  Congress  relating  to  crimes  less  than  treason, 
commonly ;calle<l  the  miHiion  aet^  to  be  read  to  the  jury.  He  admits,  indeed,  that  he  was 
then  and  still  is  of  opinion,,  tliai  the  said  act  of  Congress  wliolly  was  irrelevant  to  the  issue, 
in  the  trial  of  John  Fries,  and,  therefore,  ought  not  to  have  been  reml  to  the  jury,  or  regarded 
by  them.  This  opinion  may  be  erroneous,  txrt  he  trusts  that  tlie  following  reations  on  which 
it  was  founde<l,  will  be  considered  by  this  honourable  court,  as  sufficiently  strong  to  render 
it  possible,  and  even  probable,  that  such  an  opinion  might  be  sincerely  held  and  honestly 
^expressed:  1st.  Tliat  Congress  did  not  intend  by  the  sedition  law  to  define  the  crime  of 
treason  by  "levjring  war."  Treason  and  sedition  are  crimes  very  distinct  in  their  natures, 
and  subject  to  very  different  punishments;  the  former  by  death,  and  the  latter  by  fine  and 
imprisonment.  2dly.  The  sedition  law  makes  a  onriibinntion  or  conspiracy,  with  intent  to 
impede  the  operatkin  of  any  law  of  the  United  States,  or  the  advising  or  attempting  to  pro- 
ctire  any  insurrection  or  riot,  a  high  misdemeanour,  punishable  by  fine  and  imprisonment; 
iMit  a  combination  or  conspiracy,  with  intent  to  prevent  the  execution  of  a  law,  or  with  intent 
to  raise  an  insurrection  for  that  purpose,  or  even  with  intent  to  commit  treason,  is  not  treason 
by  •*  levying  war''  against  the  Uniteil  States,  unless  it  be  followed  by  an  attempt  to  carry  such 
oomlanation  or  conspiracy  into  effect,  by  actual  force  or  violence.  3tlly.  The  Constitution  of 
the  United  States  is  the  fundamental  and  supreme  law,  and  having  defined  the  crime  of 
treason.  Congress  could  not  give  any  legislative  interpretation  or  cx{>osition  of  that  crime,  or 
of  the  part  of  the  Constitution  by  which  it  is  defined.  4thly.  The  judicial  authority  of  the 
Unite<l  States  is  ak)ne  vested  with  power  to  expound  their  Constitution  and  laws. 

And  this  respondent,  further  answering,  saitli,  that  after  the  above  mentioned  proceedings 

had  taken  place  in  the  said  trial,  it  was  postponed  until  the  next  day,  Wednesday,  April  23d, 

ISOO;  when,  at  the  meeting  of  the  court  this  respondent  told  both  the  above-mentioned 

gpiinsri  for  the  prisoner,  *^tbai  to  prevent  any  misunderstanding  of  anything  that  had  parsed 
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The  court  informed  the  prisoner,  that  he  had  a  right  to  ehall< 
thirty-five  without  showing  cause,  and  as  many  more  as  he  could  8 

the  day  before,  he  would  inform  them  that,  although  the  court  retained  the  same  opin 
the  law,  arising  on  the  overt  acts  charged  in  the  indictment  against  Fries  yet  the  co 
would  l)e  permitted  to  offer  arguments  to  the  court  for  the  purpose  of  showing  thena 
they  were  mistaken  in  the  law  ;  and  that  the  court,  if  satisfied  that  they  had  erretl  in  op 
would  correct  it ;  and,  also,  that  the  counsel  would  be  permi^cd  to  argue  belbre  tli< 
jury,  that  the  court  were  mistaken  in  tlie  law."  And  this  respondent  added,  that  ibe 
had  given  no  opinion  as  to  the  facts  in  the  case,  about  which  both  tbe  oounael  bad  da 
tliat  there  would  be  no  controversy. 

AAer  some  observations  by  tbe  said  William  Lewis  and  AlezarKler  James  Dallas 
both  declared  to  the  court,  **that  they  did  not  any  longer  consider  themselves  as  thecc 
for  John  Fries,  tlie  prisoner."  This  respondent  ihen  asked  the  said  John  Fries,  wbetfa 
wished  the  court  to  appoint  other  counsel  for  his  defence?  He  refUsed  to  have  ocber 
sel  assigned ;  in  which  he  acte<l,  ax  this  respopdent  believes  and  avers,  by  tbe  advice  < 
said  William  Lewis  and  Alexander  James  Dalbu:  whereupon  the  conrt  oideied  thi 
triul  to  be  had  on  the  next  day,  Thursday,  the  24th  of  April,  1800. 

On  tliat  day  the  trial  was  proceeded  in;  and  beibre  the  jurors  were  sworn,  they  we 
the  direction  of  the  court,  severally  asked  on  oath,  whether  they  were  in  any  way  related 
prisoner,  and  whether  they  had  ever  formed  or  delivered  any  opinion  as  lo  his  gailc  or 
cence,  or  that  he  ought  to  be  pimished?  Three  of  them  answering  in  the  affinnaiive. 
withdrawn  from  the  panel.  The  said  John  Fries  was  then  inibrmed  by  the  oouii,  tt 
had  a  right  to  challenge  thirty-ftve  of  tbe  jury,  without  showing  any  cause,  €>r  chal 
against  them,  and  as  many  more  as  he  could  show  cause  of  challenge  against.  He  d 
cordingly  challenge  peremptorily  thirty-ibur  of  the  jury,  and  the  trial  piooeeiled.  I 
evening,  the  court  adjourned  till  tbe  next  day,  Friday,  the  25tb  of  April ;  when,  mUt 
district  attorney  had  stated  the  principal  lacts  proved  by  the  wimesses,  and  bail  applic 
law  to  those  facts,  this  respondent,  with  the  concurrence  of  his  colleague,  the  said  Ri 
Peters,  delivered  to  the  jury  the  charge  contained  and  expressed  in  exhibit  marked  J 
and  herewith  filed,  which  he  prays  may  be  taken  as  part  of  this  bis  answer. 

Immediately  aAer  the  petit  jury  had  delivered  the>f  verdict,  this  respondent  infcrnK 
said  Fries,  from  the  bench,  that  if  he^or  any  person  for  him,  could  show  any  legal  gi 
or  sufiiciont  cause  to  arrest  the  judgment,  ample  time  would  be  allowed  him  for  tha 
pose.  But  no  cause  being  shown,  sentence  of  death  was  passed  on  the  said  Fries  on  t 
day  of  May,  1 800,  the  last  day  of  tbe  term ;  aiMi  be  was  aAerwards  paidmiad  by 
A(lams,  then  President  of  the  United  Slates. 

And  this  respondent,  further  answering,  saith,  that  if  the  two  instances  of  roisrorx!ue 
stated  in  support  of  the  general  charge  contained  in  the  firbt  article  of  im|>eachmeiTt, 
true  as  oileged,  yet  the  inference  drawn  from  them,  viz.  **that  the  said  Fri«*s  was  h 
deprivetl  of  the  benefit  of  counsel  for  his  defence,'*  >:*  not  true.  He  insists  that  the  saiil 
was  deprivetl  of  the  l)enefit  of  counsel,  not  by  any  mi:»rondact  of  tlirs  res]»oiHleDt,  bm  1 
conduct  and  advice  of  the  above-mentioned  William  I^wis  and  Alexander  James  I 
who,  having  been,  with  their  own  consent*  assigned  by  the  court  as  counsel  for  the  pri 
withdrew  lirom  his  defence,  and  advi:«e<l  him  to  refuse  other  counsel  when  nffere«I  a 
by  the  court,  under  pretence  that  the  Irw  had  been  prejudge<l,  and  their  l>l)erty  of  cotjJi 
the  defence,  according  to  their  owil  judgment,  improperly  restrjcte<l  by  this  re8|X>n<lrrii 
in  reality  becnuite  they  knew  the  law  and  the  facts  to  be  against  them,  and  the  c»se 
desperate,  and  supposed  that  their  withdrawing  themselves  under  this  prptence.  might  < 
odium  against  the  court;  might  give  ri^e  to  an  opinion  that  the  prisoner  had  not  been 
tried;  and  in  the  event  of  a  conviction,  which,  from  their  knowledge  of  the  law  and  the 
tliey  knew  to  be  almost  certain,  mi^ht  aid  the  prisoner  in  an  application  to  tbe  Presiile 
a  pardon.  That  such  was  the  real  motive  of  the  sakl  jmsoner's  counsel,  for  deprivins 
client  of  legal  a}>sis>tancc  on  this  trial,  this  respondent  is  fully  persuaded,  a n< I  expiHt."  to 
appear,  not  only  from  the  circumstances  of  the  case,  but  from  tlieir  own  frequent  and  ] 
declarations. 

As  little  can  this  respondent  be  justly  charge*!  with  having,  by  any  conduct  of  }i».  t 
voured  to  "wrest  from  the  jury  their  indisputable  right  to  heor  argument,  and  dftej 
upon  the  question  of  law  as  well  as  the  r}uestion  of  fact  involved  in  tlie  venlit-t  whii^h 
were  re<juired  to  give."  He  denies  that  he  diti  at  any  time  declare  that  the  afnre-a»l 
sel  should  not  at  anytime  »<ldress  th«»  jury,or  did  in  any  manner  binder  tl»em  fri*n  t^l 
ing  the  jury  on  the  law  as  well  as  on  the  facts  arising  in  the  case.  It  was  expres»Iy  s 
in  the  copy  of  his  opinion  delivered  asaljove  set  forth  to  WilliHm  Lewis,  that  the  pjry 
right  to  determine  tho  law  as  well  as  tht^  fact:  and  the  sai4l  William  Lewis  niid  .Ah'X 
James  Djillas  were  expressly  inf()rme<l,  be/(.)re  they  declared  their  n*9olutiun  to  alxindc 
defence,  that  ihey  were  at  liberty  to  argue  the  law  to  the  jury.     This  respondent  btl 
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OftQse  for.  Thirty-four  were  challenged,  and  the  following  admitted  and 
sworn  on  the  jury:  Samuel  Wheeler,  foreman;  Henry  Pepper,  John 

that  the  said  William  Lewis  did  not  read  the  opinion  delivered  to  him  as  aforesaid,  except  a 
Teiy  small  part  at  the  beginning  of  it,  and  of  course,  acted  u|x>n  it  without  knowing  its  con- 
tents: andjthat  the  said  Alexander  James  Dallas  read  ik>  part  of  the  said  opinion  until  about 
a  fear  aj^o,  when  he  saw  a  very  imperfect  copj,  made  in  court  by  a  certain  W.  S.  Biddle. 

And  this  respondent,  further  answering,  saith,  that,  according  to  the  Constitution  of  the  United 
Slates,  cmUoffUen  thereof,  and  no  other  persons,  are  subject  to  impeachment;  and  they  only 
for  treason,  bribery,  corruption  or  other  high  crime  or  misdemeanour,  consisting  in  some  act 
done  or  ooramitted,  in  violation  of  some  law  forbidding  or  commanding  it ;  on  conviction  of 
which  act,  they  mnut  be  removed  from  office ;  and  may,  after  conviction,  be  indicted  and 
poDtshed  therefor,  according  to  law.  Hence,  it  clearly  results,  that  no  civil  officer  of  the 
United  Sfmtes  can  be  impeached,  except  for  some  offence  for  which  he  may  be  indicted  at 
law ;  and  that  no  evidence  can  be  received  on  an  impeachment  except  such  as,  on  an  indict- 
nent  at  law,  for  tlie  same  offence,  would  be  admissible.  That  a  judge  cannot  be  indicted 
or  ponisbed  according  to  law,  for  any  act  whatever  done  by  him  in  his  judicial  capacity,  and 
ID  a  matter  of  which  he  has  jurisdiction,  through  error  of  judgment  merely,  without  corrupt 
iDOiives,  however  manifest  his  error  may  be,  is  a  principle  resting  on  the  plainest  maxims  of 
reason  and  justice,  supported  by  the  highest  legal  aut|iority,  and  sanctioned  by  the  universal 
tense  of  mankind.  He  hath  already  endeavoured  to  show,  and  he  hopes  with  success,  that 
til  the  opinions  delivered  by  him  in  the  course  of  the  trials  now  under  consideration,  were 
correct  in  themselves,  and  in  the  time  and  manner  of  expressing  them ;  and  tliat  even  ad- 
nittiiig  them  to  have  been  incorrect,  there  was  such  strong  reason  in  their  favour,  as  to 
ismore  fnrni  his  conduct  every  suspicion  of  improfier  motives.  If  these  opinions  were  in- 
correct, his  mistake  in  adopting  them,  or  in  the  time  or  manner  of  expressing  them,  cannot 
be  imputed  to  him  as  an  offence  of  any  kind,  much  less  as  a  high  crime  and  misdemeanour, 
for  nrhich  he  ought  to  be  removed  from  office ;  unless  it  can  be  shown  by  clear  and  legal 
evidence,  that  he  acted  from  corrupt  •motives.  Should  it  be  considered  that  some  impropriety 
is  attached  to  his  conduct,  in  the  time  and  mode  of  expressing  any  of  these  opinions,  still  he 
tpprehends,  that  a  very  wide^ifference  exists  between  such  impropriety,  the  casual  effects 
of  boman  infirmity,  and  a  high  crime  and  misdemeanour  for  which  he  may  be  impeached, 
and  most  on  conviction  be  removed  from  office. 

Finally,  this  respondent,  having  thus  laid  before  this  honourable  court  a  true  state  of  bis 
esse,  so  for  as  respects  the  first  article  of  impeachment,  declares,  upon  the  strictest  review  of 
his  conduct  during  the  whole  trial  of  John  Fries  for  treason,  that  he  u'as  not  on  that  occasion 
onmiiKlfiil  of  the  solemn  duties  of  his  office  as  a  judge ; — that  he  faithfully,  and  impartially, 
and  according  to  the  best  of  his  ability  and  understanding,  discharged  those  duties  towards 
the.  said  John  Fries ;  and  that  he  did  not  in  any  manner,  during  the  said  trial,  conduct  him- 
self arbitrarily,  unjustly,  or  oppressively,  as  he  is  accused  by  the  hoixMirable  the  House  of 
Representatives. 

And  the 'Said  Samuel  Chase,  for  plea  to  the  said  first  article  of  impeachment,  saith,  that  he 
is  not  guilty  of  any  high  crime  or  misdemeanour,  as  in  and  by  the  said  first  article  is  alleged  | 
and  this  he  prays  may  be  inquired  of  by  this  honourable  court,  in  such  manner  as  law  and 
justice  shall  seem  to  them  to  require. 

Evidence  on  the  part  of  the  United  States. 

Alszavdxk  Jamks  Dallas  sworn. 

Mr.  NicHOLSoir.  Please  to  state  your  knowledge  relative  to  the  trial  of  Fries. 

Mr.  Dallas.  I  will  endeavour  to  be  as  correct  as  I  can  in  stating  the  facts  relative  to  the 
trial,  and  also  the  order  in  which  tltey  took  place,  as  well  as  the  langqage  used ;  but  from 
the  length  of  time  which  has  elapsed  since  the  trial,  it  is  probable  I  may  be  mistaken  in 
some  part  of  my  relation,  as  to  the  language  and  the  order  in  which  the  facts  took  place.— 
When  the  prisoners  who  were  charged  with  having  committed  an  insurrection  in  the  Conn- 
ries  of  Bocks  and  Northampton,  were  brought  to  Philadelphia,  Mr.  IngersoU  and  myself 
were  applied  to  by  some  gendemen  in  Philadelphia,  to  undertake  their  defence.  Mr.  Inger^ 
soil  being  at  the.  time  Attorney-General  of  the  State  of  Pennsylvania,  determined  not  to 
defend  them.  About  this  time  Mr.  Lewis  was  also  spoken  to,  and  engaged  in  their  defence. 
This  produced  a  meeting  at  the  jail  where  the  prisoners  were,  and  we  gave  the  necessary 
information  relative  to  a  preparation  for  trial.  A  Mr.  Ewing,  a  gentleman  of  the  bar,  had 
been  employed  to  defend  some  of  the  prisoners,  and  undertook  the  defence  of  Fries  with  us. 
This  was  the  first  trial,  the  circumstances  of  which  have  been  related. 

On  the  morning  of  the  second  trial,  I  did  not  enter  the  court  until  some  time  afier  it  was 
called.  Fries  was  then  in  the  box  assigned  for  the  prisoners.  I  pressed  towards  the  bar, 
inrhen  my  attention  was  attracted  by  an  animated  conversation  which  was  taking  place 
between  Mr.  Lewis  and  Mr.  Edward  Tilghman. — When  Mr.  Lewis  observed  me,  he  met 
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Taggert,  Cornelius  Comegys,  Ephraim  Clark,  Thomas  Baily,  Lawrence 
Cauffman,  John  Edge,  Charles  Deshler,  Henry  DuboiB,  Isaac  Dehaven, 
John  Balliot. 

Counsel  for  the  prosecution,  Mr.  Rawle,  Mr.  Ingersol. 

me,  and  related  what  he  has  stated  here ;  he  said  that  Jodj^  Chase  had  declared  that  the 
court  had  made  up  their  minds  with  respect  to  tlie  law  relarive  to  treston,  and  had  ordered 
three  copies  of  the  opinion  to  be  made  out;  one  for  the  attorney  of  the  district ;  one  for  iha 
prisoner's  counsel ;  and  a  third  for  the  jury  to  take  out  with  them.  AAer  having  ejbcbanged 
our  sentiments,  we  entere<l  the  bar  together ;  something  fell  from  the  dourt,  which  caiuevi  a 
reply  from  Mr.  Lewis.  I  believe  the  question  was,  whether  we  were  ready  to  pruceed 
with  the  defence  ?  Mr.  Lewis  observed  that  there  were  no  doubts  as  to  the  facts,  and  as 
the  court  had  made  up  their  minds  as  to  the  law,  he  did  not  expect  that  he  should  be  aUe 
to  change  them ;  and  that  he  should  decline  acting  as  counsel  for  Fries.  I  at  this  time 
addressed  the  court,  and  recapitulated  what  had  been  told  me  by  Mr.  Lewis,  thinking  that 
there  might  be  some  mistake,  for  although  I  was  certain  that  Mr.  Lewis  would  not  lisre 
related  anything  that  was  not  true,  yet  I  deemed  it  probable  that  I  mii^it  have  misunderstood 
hinL 

After  a  moment's  pause,  in  order  that  I  might  be  corrected  if  in  an  error,  I  proceeded,  and 
delivered  some  general  remarks  as  to  the  powers  of  the  court  and  jury  in  criminai  cases; 
and  concluded  by  stating  to  the  court  my  determination  not  to  consider  myself  as  counsel 
for  the  prisoner  any  longer,  under  the  opinion  which  the  court  had  given. 

I  remember  to  have  heard  Judge  Peters  say  to  Judge  Chase,  **  I  told  yoo  so ;  I  knew  they 
would  take  the  stud."  Judge  Peters  also  on  the  same  day  expressed  a  wish  that  we  would 
proceed  with  the  defence,  and  to  take  any  range  we  pleased.  The  bar  and  the  audicDoe 
appeared  extremely  surprised  at  the  transactions  of  the  day.  On  the  second  day,  it  becaaie 
the  subject  of  altercation  whether  we  had  a  right  to  address  the  jury  upon  the  law.  Jmlge 
Chase  then  said,  that,  although  he  had  before  stated  that  we  must  not,  yet  that  we  might 
address  the  jury  on  the  law,  but  it  would  be  at  the  hazard  of  our  reputation.  This  had  the 
contrary  effect  rather  than  to  induce  me  to  proceed.  In  the  evening  of  that  day,  Mr.  Lewis 
and  myself  visited  Fries  at  the  prison.  Wo  stated  to  him  that  we  had  two  objecu  in  virw ; 
the  first  was  that  of  saving  his  life,  and  the  second  to  maintain  our  privileges  as  members  of 
the  bar.  We  told  him  that  under  the  then  existing  circumstances,  we  had  do  hopes  of  sn 
acquittal,  as  there  were  no  doubts  as  to  the  fhcts,  and  the  court  having  made  up  tbeir 
opinion  as  to  the  law,  and  the  jury  having  heard  the  declaration  of  the  court,  which  woukl 
influence  their  verdict.  And  we  told  him  that  if  he  would  consent  to  our  withdrawiu; 
from  his  dofence,  and  refuM*  to  accept  other  counsel,  it  would  be  a  strong  reiximmemlatK'n 
to  the  Pre>ideni  for  a  pardon.  He  appeared  at  first  extremely  alarmed,  but  after  ^oiuetirae 
he  agreed  to  our  proposition.  We  told  him,  at  the  same  time,  that  if  he  insisted  on  it,  we 
would  proceed  to  delbiid  hini  at  every  hazard. 

On  the  next  day.  we  lx)il»  slated  to  the  court  that  we  were  no  longer  his  oouns«*l,  upon 
which  both  Judge  Peters  and  Judge  Chase  s|)oke  in  the  manner  in  which  Mr.  Lewis  hta 
stated  it.  We  (letermine<l  to  adhere  to  our  determination  of  withdrawing.  Judge  Ch^^e 
then  5>aitl  tliat  we  might  think  to  einl^arrass  the  court,  but  we  should  tind  ourd^lvt^  ini^iaLfn. 
He  then  asked  Fries  if  he  wished  other  counsel  assigned  him.  The  pri«ion*?r  replie<l  tiiat 
he  did  not  know  what  wa;*  best  for  him  to  do,  but  would  leave  it  entirely  in  the  court 
Judge  Cha.'»e  then  observed,  that,  by  the  blessing  of  God,  they  would  do  him  as  much  ju?uce 
as  the  counsel  who  had  been  assigned  him. 

I  then  leA  the  court,  and  I  l^elieve  Mr.  Lewis  did  also. 

On  the  first  trial  of  Fries,  we  were  allowed  to  address  the  jury  both  on  the  law  and  rn\ 
the  fact — to  read  what  authorities  we  pleased,  lx)th  l>efore  antl  aAer  the  Revolution  in  Erig- 
land,  and  also  the  statutes  of  Congress,  in  order  to  show  that  Fries  had  only  been  guilty '.'fa 
riot.  Our  law  points  were,  that  the  Constitution  had  defined  the  law  coiKvrning  treasi  n, 
and  that  the  legislature  nor  the  judges  had  the  power  of  defining  it.  We  argued  th.il  li.e 
judges  before  the  Revolution  in  England,  held  iheirolliee  at  the  pleasure  of  the  crown,  an  I. 
therefore,  would  make  anything  treason.  We  t(X)k  up  the  cofinnon  law  decisions  U">  slu'W, 
not  what  was  the  law,  but  what  had  been  their  decisions.  We  citinl  the  casK»  of  tlic  man 
whose  stag  the  king  killed,  and  who  wished  the  horns  of  the  slag  in  the  king's  U»lly.  .ml 
also  that  of  the  innkeeper  who  kept  the  sign  of  the  crown,  and  who  saiil  he  would  make  liii 
son  heir  to  the  crown,  in  order  to  show  the  great  lengths  to  which  the  <U)ctrine  of  i"^'n- 
struclive  treason  was  carried.  We  then  contended  that,  although  the  judges  sirK'ethe  Rcvih 
lution  in  England,  had  be<*ome  independent  of  the  crown,  yet  they  con>idereil  thcnis<*lve*  a> 
lK)und  by  these  decisions  of  their  predecessors,  and,  therelorc,  ought  not  to  be  c«)n'»idfr"*i  ■> 
authorities  to  govern  our  courts  on  the  subject  of  treason.  Wc  al.«*n  reail  the  >tntiitr*$  tifO-ii- 
gress,  particularly  the  first  section  of  the  act  called  the  Sedition  Z/iir,  in  order  to  >how  ihst 
the  legislature  of  the  United  Stales  hud  declared  the  olfcuce  of  which  Fric*s  waa  chaq^  k> 


WITHBRAWAL  OF  COUNSBL. — MR.  RAWLB'S  8TATBMENT.  623 

Mr.  Rawle  then  opened  the  charge  exhibited  in  the  indictment.  He  ob- 
lenred  that  the  jury  must  be  aware  of  the  very  unpleasant  duty  he  had  to 

bare  cominined  to  hart  been  only  a  riot,  and  punishable  with  fine  and  imprisonment  We 
attempted  to  show  a  difierenee  between  the  cnae  of  Fries  and  the  Western  insurrection,  and 
I  was  8iir|>rised  tiiat  the  eases  should  have  been  decided  to  be  similar.  After  a  new  trial 
waa  giauted,  my  attention  was  almost  entirely  directed  to  the  object  of  showing  a  difierenco 
between  the  two  cases  at  the  second  trial.  This  is  all  that  I  recollect  of  the  circumstances; 
but  whateTer  might  hare  been  my  conduct  in  order  to  save  the  life  of  the  prisoner,  yet  I 
never  bad  the  least  intention  of  bringing  the  court  into  odium. 

Mm.  NiCBOUov.  Was  the  jury  present  at  the  time  that  Judge  Chase  declared  that  the 
ooonsel  on  the  question  of  law  must  address  themselves  to  the  court? 

Mm.  Dallas.  I  know  not  whether  he  made  this  declaration  on  the  first  day,  as  I  before 
staled  that  I  was  not  in  court  at  the  time,  and  it  was  related  to  me  by  Mr.  Lewis. 

Mm.  NicBOLSov.  When  the  judge  observed  that  you  might  proceed  at  the  hazard  of  your 
leputatioa,  were  the  papers  withdrawn? 

Mm.  Dallas.  I  know  not;  but  I  think  the  judge  observed  that  they  were. 

William  Ra'wlb,  affirmed. — Qua.  Were  you  present  at  the  trial  of  Fries  ! 

jtn».  I  was. 

QiteM,  What  took  place  on  that  occasion  ? 

•Aia.  The  Circuit  Court  of  the  United  States  for  the  District  of  Pennsylvania,  met  on  the 
11th  of  April,  rSOO.  As  the  proceedings  against  John  Fries  were  considered  as  not  to  be 
revived,  withoat  the  interposition  of  an  act  of  Congress,  it  appeared  best  to  me  to  move  tlio 
ooart,  on  the  first  day  of  their  session,  to  quash  the  indictment  against  him.  This  I  accord- 
ingly did,  and  the  court  granted  my  motion.  Upon  the  same  day  the  court  charged  the 
grand  jury,  and  I  sent  up  to  them,  anioi^g  others,  an  indictment  against  John  Fries,  which 
vas  returned  a  true  bUL  Od  the  l^th  of  April,  John  Fries  was  brought  to  the  bar,  arraigned, 
and  plead  not  guilty.  I  can't  say  whether  Messrs.  Lewis  and  Dallas  were  on  that  day  as* 
signed  him  by  the  court  as  counsel,  or  whether  they  continued  to  act,  having  been  his  counsel 
on  the  first  trial.  Copies  of  the  indictment  were  furnished  to  Fries  and  his  coimsel.  The 
trial  was  then  postponed  on  account  of  the  abstenoe  of  a  material  witness,  and  it  was  not 
assigned  for  the  day  which  Messrs.  Lew4S  and  Dallas  have  given  testimony  of,  and  which 
has  been  called  the  first  day  of  the  trial.  Fries  might  have  been  in  the  box,  through  mis- 
take, because,  that  1  had  on  a  certain  day  directed  tlie  marshal  to  bring  up  a  number  of  per- 
sons, charged  with  seditious  practices,  and  Fries  might  have  been  brought  with  them. 
Shortly  al^er,  the  court  met  Judge  Chase  observed,  that  the  court  had  made  up  their 
minds  as  to  the  law  of  treason,  and  to  avoid  being  misunderstood,  they  t»ad  reduced  their 
Opinion  to  writing,  and  that  they  had  direc*ted  three  copies  of  the  opinion  to  be  made  out; 
one  for  the  district  attorney,  another  for  the  counsel  for  the  prisoner,  and  a  third  for  the  jury, 
to  be  delivered  to  them  af^er  the  case  had  gone  through,  on  the  part  of  the  prosecution.  As 
these  words  were  pronounced,  several  papers  were  thrown,  I  know  ix)t  whether  by  the 
court  or  the  clerk.  I  took  up  one  of  them  and  began  to  read ;  but  casting  my  eyes  up,  I  saw 
Mr.  Lewis  on  the  opposite  side  of  the  table,  with  one  of  the  papers  in  his  hand,  which  he 
looked  at  with  apparent  indignation,  and  then  threw  it  on  tiie  table.  I  cannot  call  to  my 
recollection  anything  further  that  passed  Isetween  the  counsel  and  the  court  on  that  day.  I 
perceived  much  agitation  among  the  gentlemen  of  the  bar;  but  having  a  great  burthen  of 
criminal  proMcutions  on  my  hands,  I  could  hear  nothing  until  the  court  rose.  In  the  course 
of  that  morning,  twenty-one  persons  were  brought  to  the  bcu-  for  seditious  combinations,  and 
submitted  lo  the  court.  The  court  rose  early  in  the  day,  and  requested  me  not  to  examine 
the  witnesses  on  those  cases  6f  sedition.  Al\er  the  court  rose,  I  understood  that  the  counsel 
for  Fries  meant  to  decline  acting  in  his  defence.  I  have  an  indistinct  recollection  of  hearing 
this  from  Mr.  Dallas,  boon  uftor  I  got  home  on  that  day,  Judge  Chase  and  Judge  Peters 
came  to  my  house.  We  went  into  another  room  from  that  in  which  I  was  sitting,  when 
Judge  Peters  began  byexpresbinp;  an  apprehension  that  the  counsel  for  Fries  would  decline 
acting  for  him.  Judge  Chase  observed  that  he  could  not  suppose  that  that  would  be  the 
case.  I  supported  the  opinion  of  Judge  Peters,  and  stated  that  the  gentlemen  of  the  Ixir  of 
Philadelphia  were  very  independent,  and  that  in  my  opinion  the  counsel  for  Fries  would 
not  proceed,  unless  the  papers  were  withdrawn,  and  they  were  permitted  to  go  on  in  their 
usual  way.  Judge  Chase  observed  that  he  was  sorry  that  the  0])inion  had  been  considered 
in  the  light  it  was,  and  that  it  was  not  intended  to  preclude  the  counsel  from  going  on  in  tlia 
usual  manner,  provided  they  thought  proper.  Both  the  judges  then  requested  me  to  obtain 
all  the  copies  of  the  opinion  which  had  been  taken,  which  I  readily  promised  to  comply 
with.  I  recollected  to  have  seen  Messrs.  Tilghrnan  and  Ross  taking  aipies  of  the  opinion.  I 
Mrent  to  their  houses  and  reqoested  them,  which  they  gave  to  me  immediately,  and  I  took 
them  to  Mr.  Caldwell,  the  clerk  of  the  court.  I  asked  him  whether  he  knew  of  any  otlier 
persons  taking  a  copy,  and  he  answered  that  he  believed  that  Mr.  William  Meredith  had  j 
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perform :  he  felt  an  extreme  difficulty  of  situations-called  forth  by  his  da 
io  exhibit  a  charge  against  the  prisoner  at  the  bar  of  the  highest  magnitod 

npon  which  I  requested  hira  to  go  to  Mr.  Meredith,  and  tiy  to  obtain  it.  I  did  not  at  t) 
time  know  that  Mr.  Biddle,  who  was  then  a  student  of  mine,  had  taken  a  copy ;  nor  d» 
then  recollect  that  I  had  one  of  them  myself.  I,  therefore,  did  not  hand  it  to  the  clerk,  1 
have  it  now  in  my  possession.  The  papers  which  were  thrown  down  did  not  appear 
me  to  be  read  by  any  persons  but  those  who  copied  them ;  and  I  entertained  an  anxious  ho 
on  the  next  day,  that  the  gentlemen  who  were  concerned  as  counsel  ibr  Friea  would  prooe 
in  his  defence,  and  be  satisfied. 

I  will  now,  with  the  permission  of  the  court,  refer  to  lome  original  QOtea  which  I  tc 
upon  the  remaining  part  of  the  transaction. 

On  the  23d  day  of  April,  John  Fries  was  brought  to  the  bar.  The  court  then,  addressi 
themselves  first  to  me,  and  then  to  the  counsel  for  Fries,  asked  if  we  were  ready  to  prooe 
with  the  trial?  to  which  I  answered  affirmatively.  Mr.  Lewis  then  observed,  that  if  he  h 
been  employe^d  by  the  prisoner,  he  would  think  himself  boimd  to  proceed ;  but  having  be 
assigned  as  his  counsel — (He  was  here  interrupted  by  Judge  Chase,  who  said  **  You  are  i 
bound  by  the  opiniop  delivered  yesterday,  but  are  at  liberty  to  contest  it  on  both  sides.**)  3 
Lewis  answered,  that  he  had  understood  that  the  court  had  made  up  their  minds  as  to  t 
law,  and  a  a  the  prisoner's  counsel  had  a  right  to  address  the  jury  both  oq  the  law  and  t 
fact,  it  would  place  him  in  too  degrading  a  situation  to  argue  the  case  af\er  what  had  pas« 
and,  therefore,  he  would  not  proceed  with  the  defence.  Judge  Chase  answered  with  i 
patience^  **  You  are  at  liberty  to  proceed  as  you  think  propier.  Address  the  jury  and  lay  doi 
the  law  as  you  think  proper.**  Mr.  Lewis  answered,  with  cortsiderable  warmth,  ^  I  v 
never  address  myself  to  the  court  upon  a  question  of  law  in  a  criminal  case."  He  th 
went  into  a  lengthy  argument  upon  the  law  of  high  treason  in  England,  previous  to  their  rei 
lution,  and  contended  that  the  courts,  since  that  period,  had  considered  themselves  as  bow 
by  those  decisions  which  were  made  prior  to  it.  Judge  Chase  observed,  that  the  couu 
must  do  as  they  please.  Mr.  Dallas  tlien  rose,  and  went  into  a  general  view  of  the  grout 
which  had  been  taken  by  Mr.  Lewis,  and  concluded  with  his  determination  not  to  prooe 
as  counsel  for  Fries.  Judge  Chase  observed,  **No  opinion  has  been  given  as  to  the  te 
of  the  case.  I  would  not  suffer  the  witnesses  against  those  persons  charged  with  seditio 
combinations,  to  be  examined  before  the  trial  of  Fries  came  on,  lest  their  evidence  mig 
have  been  heard  by  some  of  the  jury.  As  to  the  law;,  I  know  that  the  trial  before  took 
considerable  time,  and  that  cases  at  common 'law,  and  decisions  in  England  before  the  Rci 
lution  on  the  law  of  treason,  such  as  the  case  of  the  man  whose  stag  the  king  killed,  ai 
wished  the  horns  of  the  stag  in  the  king's  belly,  and  the  case  of  tlie  innkeeper,  who  kc 
the  sign  of  the  crown,  and  who  said  he  would  make  his  son  heir  to  the  crown.  These  cai 
ought  not,  and  shall  not  go  ti)  the  jury.  There  is  no  case  which  can  corae  before  me  < 
which  I  have  not  a  decided  opinion  as  to  the  law ;  otherwise  I  should  not  be  fit  to  presi 
here.  I  have  always  conducted  myself  with  candour,  gentlemen,  and  meant  to  have  *av« 
you  trouble  by  what  I  did.  Is  it  not  respectable  for  counsel  to  say  that  they  have  a  rig 
to  offer  what  they  please  to  the  jury  ?  What!  would  you  cite  decisions  in  Rome,  in  Turkc 
or  in  France  ?  You  will  now  proceed,  and  stand  acquitted  or  condemned  in  your  own  co 
sciences  as  you  conduct  the  defence,  and  go  on  in  your  own  way.  The  case  will  beoj>en< 
by  the  attorney — the  manner  must  be  regulated  by  the  court."  Judge  Peters  addetl,  lb 
the  papers  were  all  withdrawn.  Mr.  Lewis  said,  the  paper  was  withdrawn,  but  the  ix 
pressions  remained  with  tlie  jury;  he,  therefore, should  not  act  A  pause  then  ensued  ibr 
few  moments,  when  Judge  Chase  said:  "  You  can't  bring  the  court  into  difficulties,  geotl 
men ;  you  do  not  know  me  if  you  think  so."  He  then  caused  the  avenue  to  the  prisoner's  b 
to  be  cleared,  and  asked  Fries  whether  he  was  ready  for  his  trial,  or  whether  he  wished  c<h 
counsel  assigned  him.  Fries  appeared  very  much  alarmed,  and  replied,  that  he  did  n 
know  what  to  do.  I  then  informed  the  court  that,  as  tbis  was  a  remarkable  cn^o.  1  hope 
the  trial  would  be  postponed  until  the  next  day,  which  was  readily  acquiesced  in  by  \i 
court,  and  Fries  was  remanded  to  prison.  On  the  next  day  he  was  again  brou)U)t  to  \\ 
bar,  and  asked  whether  he  would  have  counsel  assigned  him;  he  replied  with  muoh  fin 
ness  that  he  would  look  to  the  court  to  be  his  counsel.  Judge  Chase  then  answerer 
**  Then  by  the  blessing  of  God,  the  court  will  he  your  counsel,  and  will  do  you  as  mw 
justice  as  those  who  were  your  counsel." 

The  jury  wore  then  called,  and  Judge  Chase  took  particular  pains  to  inform  Fries  of  b 
right  to  challenge,  and  tlmt  he  might  challenge  thirty-five  without  showing  any  cause,  ami : 
many  more  as  he  could  show  cause  against.  Af^cr  the  jurors  had  been  passed  by  Fth 
Judge  Chase,  after  asking  them  whether  they  were  related  to  the  prisoner,  asked,  "•  whether  tb( 
had  delivered  an  opinion  as  to  the  guilt  of  Fries,  or  that  he  ought  to  be  punished."  The  fii 
juror  answered  in  the  negative,  and  was  sworn  on  the  jury.  The  second  observed,  that  in 
conversation  whidi  he  lately  had,  he  had  declared  that  Fries  ought  to  be  puni^ed — he  «i 
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who  now  stood  to  answer,  unattended  by  any  legal  advice;  he  felt  impressed 
with  the  necessity  of  sticking  more  than  usually  close  to  the  line  of  his  duty, 

directed  by  the  court  to  be  set  aside.  The  question  was  then  directed  to  be  put  by  the  clerk 
to  each  juror  in  this  manner:  "  Have  you  formed  or  delivered  an  opinion  relative  to  the  guilt 
of  the  prisoner  t''  This  was  put  to  three  jurors ;  when,  by  the  direction  of  the  court,  it  was 
changed,  and  put  as  follows :  .**  Have  you  formed  and  delivered  an  opinion  relative  to  the  g^ilt 
of  the  prisoner?"  Three  persons  answered  affirmatively,  and  were  set  faUle.  The  prisoner 
challenged  thirty  four.  Twelve  jurors  having  been  passed,  were  sworn.  John  Fries  called 
DO  witnesses,  but  at  the  end  of  the  examination  of  every  one  on  the  part  of  the  prosecution, 
Judge  Chase  reihinded  him  of  his  right  to  put  questions  to  them ;  but  charged  him  not  to  put 
any  one  which  might  criminate  himself.  Afler  the  evidence  closed,  Itiddressed  the  jury  in 
as  brief  a-manner  as  I  could,  consistent  with  my  duty.  The  court  then  charge^  the  jury,  and 
they  retired  to  their  room,  and  in  about  half  an  hour  returned  with  a  verdict  of  "  GUILTY." 
These  are  the  general  facts  which  took  place.  If  I  am  asked  any  question,  I  will  endeavour 
to  answer  iL 

QtuatioHi  by  Mr,  Jtandolph. 

Qun.  Did  you  hear  Mr.  Lewis,  when  he  threw  down  the  paper  which  was  handed  him, 
declare  that  his  hand  should  not  be  polluted  by  a  prejudicated  opinion? 

Jitu.  I  have  no  recollection  of  hearing  Mr.  Lewis  say  anything  at  the  lime. 

Quct.  Mr.  Lewis  declared  that  he  would  not  address  the  court  on  a  question  of  law  in  a 
criminal  case.  Did  you  bear  any  opinion  given  by  the  court,  which  warranted  Mr.  Lewis 
in  the  opinion  that  he  was  to  be  precluded  from  addressing  the  jury  on  the  law  ? 

jSnM,  The  court  said  that  thcyVould  not  suffer  such  cases  as  I  have  mentioned  to  be  read 
10  the  jory,  to  mislead  them,  but  I  did  not  hear  the  court  say  that  the  counsel  should  not  ad- 
drees  the  jury  on  the  law. 

QMCt.  You  have  stated  that  both  the  judges  came  to  your  house,  soon  ailcr  you  returned 
iiom  court  the  first  day.    Was  that  their  place  of  abode  ? 

dfnt.  It  was  not 

QMCt.  You  have  stated  that  Judge  Peters  declared  his  apprehensions  that  the  counsel  for 
Pries  would  not  proceed  in  his  defence,  and  that  you  concurred  in  opinion  with  him.  Had 
you  any  reason  for  apprehending  it  but  your  knowledge  of  the  independence  of  the  bar  of 
Philadelphia? 

jSns.  1  think  I  understood,  from  some  of  the  gentlemen  of  the  bar,  that  the  counsel  for 
Fries  meant  to  decline  acting,  and  1  havean  impression  on  my  mind  that  I  heard  something 
of  that  kind  fall  from  Mr.  Dallas. 

Qiief.  Did  you  express  to  the  judges  this  knowledge  ? 

jim.  I  believe  I  did  not 

Qfiet'  Did  you  ever  know  an  opinion  to  be  given  in  a  criminal  case  before  counsel  wer^ 
heard? 

•^ns.  I  never  have,  except  so  &t  as  charges  to  grand  juries  may  be  termed  opinions  on 
the  law. 

Ones.  Did  much  conversation  take  plaice  on  the  subject  of  this  opinion  ? 

•JfK.  Situated  as  I  was,  I  can't  undertake  to  say  that  I  had  any  conversation  on  the  subject, 
until  the  court  rose. 

Qiui.''  Do  you  suppose  that  the  conduct  of  the  court  and  counsel  attracted  the  notice  of  the 
jury? 

Jhu.  From  the  number  of  persons  summoned,  I  conceive  that  a  number  of  them  knew 
not  what  was  going  on. 

Qua.  From  what  did  you  infer  the  indignation  of  Mr.  Lewis,  if  you  did  not  hear  any  ex- 
preseionq  that  he  used  ? 

•dm.  From  his  countenance. 

Qitft.  Did  that  attract  the  attention  of  the  court  at  the  time? 

•Aif.  If  they  were  looking  at  him,  it  must  have  attracted  their  attention. 

Quts.  Did  yon  bear  Judge  Chase  say  that  the  counsel  must  address  themselves  to  the  court 
on  the  question^  of  law  ? 

^n«.  I  have  no  recollection  of  hearing  anything  of  that  kind  fall  from  Judge  Chase.  In 
criminal  cases,  however,  there  are  a  number  of  motions  which  must  be  made,  exclusively  to 
the  court ;  such  aa  a  motion  to  quash  an  indictment 

Questioni  by, Mr.  Nkholton. 

Were  your  notes  of  the  conversations  which  took  place,  made  in  the  order  of  time  in  which 
they  took  place  ? 

Jim.  Precisely  so. 

Que$.  What  was  there  in  Judge  Chase's  conversation  that  induced  Mr.  Lewis  to  think 
that  he  should  be  precluded  from  reading  the  statutes  of  the  United  States  to  the  jury? 

•tfnr.  I  know  not  why  Mr,  Lewis  thougtit  so,  unless  from  the  strenuous  opposition  which 
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which  he  should  endeavour  to  discharge  as  faithfully  as  possible.     And  he 
trusted  that,  while  the  jury  felt  their  relation  to  their  unfortunate  fellow-ciii- 

was  made  to  thQiii,  on  the  first  trinl  of  Fries,  on  the  part  of  the  United  States.     Judge  Chase 
said,  that  no  case  could  come  before  liim  on  which  he  had' not  an  opinion  on  the  lew. 

Ques.  Was  there  anything  in  the  conduct  of  the  court  which  induced  Mr.  Lewis  to  h^lirre 
that  he  was  to  be  precluded  from  arguing  the  law  to  the  jury,  and  caused  him  so  often  ») 
declare,  that  he  would  not  address  himself  to  the  court  in  a  criminal  easel 

Jlns.  It  appeared  to  me  to  be  a  misapprehension  of  Mr.  Lewis.  He  supposed  that  it  was 
intcnded-to  withdraw  the  question  of  law  from  the  jury,  and  I  thought  the  court  did  not  sec 
him  right  as  explicitly  as  they  might  hav6  done. 

Queitioru  by  Mr.  Randolph. 

You  say,  Mr.  Rawle,  that,  af\er  the  papers  wbre  called  in,  yoa  entertained  an  anxions 
hope,  that  the  counsel  woukl  be  induced  to  proceed  with  the  defence  of  the  prisoner.  I 
wish  to  know  your  reasons  for  having  such  a  hope,  and  why  you  became  the  agent  o(  the 
court? 

Ans.  My  reasons  were,  that  I  did  not  wish  to  be  put  in  the  situation  in  which  I  wa«  after- 
wards placed,  and  in  which  I  never  wish  my  jrr^test  enemy  to  experience  the  pain  ulii. b 
I  felt,  that  of  being  obliged  to  prosecute  a  man  arraij^ned  for  a  capital  offence,  and  w)io  wai 
without  the  assistance  of  professional  gentlemen.  I  therefore  was  anxious  that  the  ooun:ii>i 
for  Fries  should  proceed  in  his  defence,  and  save  me  from  so  painful  a  situation. 

Ques.  Did  you  take  any  notes  of  the  transactions  which  took  place  on  the  first  day  of  the 
trial? 

^nt.  I  did  not 

William  Ravok  cross-exathined  by  Mr.  Harper. 

Q^e8.  Did  Judge  Clrase  say  anything  to  restrict  the  counsel  from  citing  any  statutes  of  (be 
United  States? 

•^n<.  He  did  not,  in  my  hearing. 

Ques.  Did  he  say  that  be  disapproved  of  the  conduct  of  the  court  in  the  first  trial  of  Fries! 

^n«.  He  did  not 

Q^e8.  Have  you  the  paper  now  which  Judge  Chase  threw  dowD? 

jins.  I  have. 

(He  here  productd  the  opinion,  and  Mr.  Harper  read  it  to  the  cowrt^ 

Quee.  Did  not  the  court,  a(ler  the  jury  liad  returned  a  verdict  of  guilty  against  Fries,  infom 
him  that,  if  he  had  anything  to  say  in  arrest  of  judgment,  he  would  be  heard  ? 
w^TU.  They  did,  and  the  answer  of  Fries  was,  that  he  had  nothing  to  say. 

The  pa[)er  containing  the  opinion  of  the  court,  as  handed  to  the  counsel  for  the  ilefeitcf 
and  referred  to  in  the  alx)ve  testimony,  is  as  follows : 

The  prisoner,  John  Fries,  stands  indicted  for  levying  war  against  the  Unitctl  State*.  Tn? 
constitutional  definition  of  treason  is  a  question  of  law.  Every  proposition  in  auy  5tatute 
(whetl)cr  more  or  less  distinct — whether  easy  or  difficult  to  comprehend),  is  always  a  qw-*- 
tion  of  law.  What  is  the  true  meaning  and  true  import  of  the  statute,  and  whether  ih»*  ca^^ 
stated  comes  within  the  statute,  is  a  question  of  law,  and  not  of  fact.  The  question  oaaa 
indictment  for  levying  war  a^nst  (or  adhering  to  the  enemies  of),  the  United  i^iates.  i* 
**  whether  the  facts  stated  do  not  amount  to  levying  war.'^ 

It  is  the  duty  of  the  court  in  this,  and  in  all  criminal  cases,  to  state  to  the  jury  their  opinion 
of  the  law  arising  on  the  facts ;  but  the  jury  are  to  decide  on  the  present,  and  in  all  caf«, 
both  the  law  and  the  facts,  on  their  consideration  of  the  whole  case. 

The  court  heard  the  indictment  read  on  the  arraignment  of  the  prisoner,  some  <lays  past, 
and  just  now  on  his  trial,  ami  they  attended  to  the  overt  acts  stated  in  the  indictment 

It  is  the  opinion  of  the  court  that  any  insurrection  or  rising  of  any  body  of  |H!Of>le,  within 
the  United  States,  to  attain  or  effect,  by  force  or  violence,  any  object  of  a  great  public  nature, 
or  of  public  and  general  (or  national)  concern,  is  a  levying  war  against  the  United  Suiti^ 
within  the  contemplation  and  Constitution  of  the  United  States. 

On  this  general  poffition,  the  court  are  of  opinion  that  any  stwh  insurrection  or  nnnz  t« 
resist  or  to  prevent  by  force  or  violence^lhe  execution  of  any  statute  of  the  United  Sute^  loc 
levying  or  collecting  taxes,  duties,  imposts  or  excises;  or  for  Rwy other  purpose  (under  any  pre- 
tence, as  that  the  statute  was  unequal,  burthensome,  oppressive,  or  unconstitutional),  u  a 
levying  war  against  the  United  States  within  the  Constitution. 

The  reason  for  this  opinion  is,  that  an  insurrection  to  resist  or  prevent  hj  force  the  exero- 
tion  of  any  statute,  has  a  direct  tendency  to  dissolve  all  the  bonds  of  society,  to  destroy  al^•^ 
dcr  and  all  laws,  and  also  all  security  for  the  lives,  liberties,  and  property  of  the  citizen*  f.'C 
the  United  States. 

The  court  are  of  opinion  that  military  weapons  (as  puns  and  swords,  mentioned  in  tbe 
indictment),  are  not  necessary  to  make  such  insurrection  or  rising  amount  to  Uvyimg  Kvr,  be- 
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sen  at  the  bar,  they  would,  at  the  same  time,  make  all  suitable  allowance  for 
any  errors  which  might  appear  on  his  (Mr.  Rawle's)  part,  though  it  was  sin- 
cerely his  desire  to  avoid  any,  either  in  laying  down  the  facts  or  the  law, 
which  he  should  do  under  the  direction  of  the  court;  and  he  hoped  that  the 
jury  would  carefully  sift  and  examine  the  law  and  testimony  which  his  duty 
called  upon  him  to  advance,  in  order  to  substantiate  the  charge. 

Mr.  Rawle  then  proceeded  to  open  the  charge.  He  said,  he  should  be  able 
to  prove,  that  John  Fries,  the  prisoner  at  the  bar,  did  oppose  the  execution  of 
two  laws  of  the  United  States,  to  effectuate  which  he  was  provided  with  men« 
who,  as  well  as  himself,  were  armed  with  guns,  swords,  and  other  warlike 
weapons,  which,  by  their  numbers  and  military  appearance,  were  sufficient  to 
accomplish  their  purpose,  which  was,  not  only  to  intimidate  the  officers  of 
the  government  appointed  to  execute  the  above  laws  themselves,  but  to  release 
from  the  custody  of  the  Marshal  of  Pennsylvania  a  number  of  persons  who 
were  held  in  prison  by  the  said  marshal,  and  to  prevent  him  executing  process 
upon  others.  All  this  was  done,  as  stated  in  the  indictment,  by  a  combination 
and  conspiracy  to  oppose  those  laws,  by  a  large  body  of  armed  men,  of  whom 
the  prisoner  at  the  bar  was  the  chief,  and  commander. 

Mr.  Rawle  then  proceeded,  undet  the  direction  of  the  court,  to  state  the 
law.  The  treason  whereof  the  prisoner  was  charged  was,  *Me vying  war 
against  the  Utiited  States."     U,  S,  Const.,  ^rt.  3,  See.  3. 

What,  he  asked;  was  levying  war  against  the  United  States? 

He  conceived  himself  aifthorized,  upon  good  authority,  to  say,  levying  war 
did  not  only  consist  in  open,  manifest,  and  avowed  rebellion  agains  tthe  go- 
vernment, with  a  design  of  overthrowing  the  Constitution;  but  it  may  consist 
in  assembling  together  in  numbers,  and  by  actual  force,  or  by  terror,  opposing 
any  particular  law  or  laws.  Again,  there  can  be  no  distinction  as  to  the  kind 
or  nature  of  the  law,  or  the  particular  object  for  which  the  law  was  passed* 
since  all  are  alike  the  acts  of  the  legislature,  who  are  sent  by  the  people  at 
large  to  express  their  will.  Force  need  not  be  used  to  manifest  this  spirit  of 
rebellion,  nor  is  it  necessary  that  the  attempts  should  have  been  successful, 
to  constitute  the  crime.  The  endeavour,  by  intimidation,  to  do  the  act,  whether 
it  be  accomplished  or  not,  amounts  to  treason,  provided  the  object  of  those 

cause  numbers  may  supply  t^e  want  of  military  weapons:  and  other  instruments  may  effect 
the  intended  mischief.  The  Itgal  guiU  of  levying  war  m^y  bo  incurred  without  the  use  of 
military  weapons,  or  military  array. 

The  coqrt  are  of  opinion  that  tlie  assembling  bodies  of  men, armed  and  arrayed  in  a  war* 
like  manner,  for  purposes  only  of  a  private  nature,  is  not  treaf(m,  although  the  judges  and 
peace  officers  should  be  insulted  or  resisted,  or  even  great  outrage  committed  to  the  persons 
and  property  of  our  citizens. 

The  true  criterion  to  determine  whether  aeU  committed  are  a  treason  or  a  less  offenet  (as  a 
lipt)  is  quo  ammo  the  people  did  assemble.  When  the  intention  is  universal  or  general,  as 
to  effect  some  object  of  a  general  public  nature,  it  will  be  treason,  and  cannot  be  considered 
construed  or  reduced  to  a  riot.  The  commission  of  any  number  offekmies^  riots  or  other  mis- 
demeanours, cannot  alter  their  nature^  so  as  to  make  them  amount  to  treason  ;  and,  on  the  other 
band,  if  the  inUntion  and  aits  combined  amo^nt  to  treason,  they  cannot  be  sunk  down  to  a 
fekmy  or  rioL  The  intention  with  which  any  acts  (as  felonies,  the  destruction  of  houses,  or 
the  like)  are  done,  will  show  to  what  class  of  crimes  the  case  belongs. 

The  court  are  of  opinion  that,  if  a  body  of  people  conspire  and  meditate  an  insurrection,  fs 
rttial  or  oppose  the  execution  of  any  statute  of  the  United  States  by  force,  they  are  only  guilty 
of  a  high  misdemeanour ;  but  if  they  proceed  to  carry  such  intention  into  execution  by  force, 
they  aire  guilty  of  the  treason  of  levying  uHir  ;  and  the  quantum  of  the  force  employed  neither 
lessens  nor  increases  the  crime — whether  by  one  hundred  or  one  thousand  persons,  is  wholly 
immaterial. 

The  court  are  of  opinion,  that  a  combination  or  conspiracy  to  levy  war  against  the  United 
States  is  not  treason,  unless  combined  with  an  attempt  to  carry  such  combination  or  conspiracy 
ioto  execution ;  some  actual  force  or  violence  must  be  used  in  pursuance  of  such  design  to  levyi 
war,  but  that  it  is  altogether  immaterial  whether  the  force  used  is  sufficient  to  effectuate  th» 
object  f  way  force  coemected  with  the  intention  will  constitute  the  crime  of  levying  war. 


628  NORTHAMPTON  INSURRECTION. — ^FREBS'  SBCOKD  TBIAL. 

concerned  in  the  transaction,  is  of  a  general  nature,  and  not  applied  to  a  spe- 
cial or  private  purpose. 

In  order  to  effect  the  ohject  of  those  embarked  in  crimes  of  this  high  nature, 
it  is  well  known  that  various  means  are  necessarily  employed ;  various  acts 
may  be  perpetrated  to  accomplish  the  main  end :  they  may  proceed  by  the 
execution  of  some  enormous  crimes,  as  burglary,  arson,  robbery,  or  murder, 
either,  or  all  of  them  ;  but  even  if  one  or  all  of  these  crimes  were  committed, 
except  the  purpose  should  be  of  a  general  nature,  they  may  form  distinct  and 
heinous  offences ;  but  the  perpetrators  may  not  be  guilty  of  treason.  If  a 
particular  friend  of  the  party  had  been  in  the  custody  of  the  marshal ;  if  evea 
a  number  sufficient  for  the  purpose  shoi^ld  step  forward  and  rescue  such  a 
person,  if  it  was  not  with  a  view  to  rescue  prisoners  generally^  it  would 
amount  to  no  more  than  a  rescue;  but,  if  general^  it  is  treason.  The 
Tiews  of  the  party  fix  the  crime,  and  therefore  only  the  design  is  necessary 
to  be  known. 

To  prove  that  this  doctrine  was  well  established  in  the  United  States,  Mr. 
Hawle  turned  to  2  Dallas,  346  and  355,  stating  the  opinions  of  the  court  in 
ihe  cases  of  Vigol  and  Mitchel,  charged  with,  and  convicted  for,  treason.  The 
attack  on  Gen.  Neville*s  house  was  of  this  general  nature,  because  he  was  an 
'Officer  appointed  to  execute  the  obnoxious  law ;  and  being  to  the  officer  and 
not,  to  the  man  that  they  objected,  it  was  thought  to  be  treason,  and  that  de- 
cision was  well  grounded. 

He  observed,  that  the  clause  in  our  Constitution  was  foupded  on  a  statute 
'which  was  passed  in  England,  to  prevent  the  ever*increasing  and  ever-varying 
number  of  treasons,  upon  the  general  and  undefined  opposition  to  royal  pre- 
rogative :  the  situation  of  things  was  such,  previous  to  that  period,  as  to  call 
forth  from  the  statesman,  from  the  philosopher,  and  from  the  divine,  even  in 
those  dark  ages,  the  most  vehement  complaints :  in  attendance  to  these  rea- 
sonable and  just  murmurs,  the  statute  was  passed. 

Mr.  Rawle  was  then  producing  an  authority,  when  Judge  Chase  said,  the 
-court  would  admit,  as  a  general  rule,  of  quotations  which  referred  to  what 
constituted  actual  or  constructive  levying  war  against  the  King  of  Great  Britain, 
in  his  regal  capacity  ;  or,  in  other  words,  of  levying  war  against  his  govern- 
ment, but  not  against  his  person,  because  it  was  of  the  same  nature  as  levying 
war  against  the  United  States  would  be  applied  here :  so  was  that  pari  c^^lled 
adhering  to  the  king's  enemies: — they  may,  any  of  them,  be  read  to  the  jury, 
and  the  decisions  thereupon — not  as  authorities  whereby  we  are  bound,  but  as 
the  opinions  and  decisions  of  men  of  great  legal  learning  and  ability.  But 
even  then,  the  court  would  attend  carefully  to  the  time  of  the  decisions,  and 
in  no  case  must  it  be  binditig  upon  our  juries. 

Mr.  Rawle  quoted  Hawkins^  b.  1,  chap.  17,  sec.  23,  as  an  authority  of  au- 
thenticity to  prove,  that  not  only  those  who  rebelled  against  the  king,  by  taking 
up  arms  with  the  avowed  design  of  dethroning  him,  but  those  who  withstood 
his  lawful  authority,  and  who  endeavoured  to  oppose  his  government;  viho 
withstood  the  king's  forces,  or  attacked  any  of  his  fortresses — those,  in  fine, 
whose  avowed  object  was  of  a  public  and  general,  and  not  of  a  private  and 
personal  nature,  were  guilty  of  high  treason.  He  also  read  Sir  John  Friemrs 
case  from  //o//,  681,  and  Daraarree  and  Pinchases' case,  8  State  Trialsy^SO. 

Judge  Chase  begged  the  counsel  to  read  only  those  parts  of  the 
cases  which  referred  to  what  could  bo  treason  in  the  United  States,  and 
nothing  which  related  to  compassing  the  king's  death.  It  would  l»e 
found,  he  observed,  by  an  attention  to  the  last  case,  that  because  the 
intention  was  a  rising  to  demolish  all  meeting-houses,  generally,  it 
was  considered  to  be  an  insurrection  against  the  Toleration  Act,  by 
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numbers  and  open  force,  setting  the  law  at  defiance.     This  would  bo 
found  to  be  the  opinion  in  Foster j  213. 

Mr.  Rawie  said,  that  he  conceived  that,  even  if  the  matter  made  a  grievance 
of,  was  illegal,  the  demolition  of  it  in  this  way  was,  nevertheless,  high  treason, 
because  of  the  people  so  assembled  taking  the  law  into  their  own  hands  ; 
thus,  in  Foster^  it  would  be  seen  that  demolishing  all  bawdy-houses,  as  such, 
was  high  treason,  as  much  as  demolishing  all  meeting-houses,  being  equally 
an  usurped  authority.  He  also  read  Douglas^  570,  Lord  George  Gordon's  case, 
when  it  was  Lord  Mansfield's  opinion  that  any  attempt,  by  violence,  \o  force 
the  repeal  of  a  law,  or  to  prevent  its  execution,  is  levying  war,  and  treason. 

He' considered,  from  those  few  authorities,  that  he  was  justifiable  in  saying 
that  a  rising,  with  intent  by  force  to  prevent  the  execution  of  a  law,  as  well  as 
laws  in  general,  preventing  the  marshal  executing  his  warrants,  and  preventing 
the  other  oflicers  charged  with  the  execution  of  the  laws  in  question,  amounted 
to  levying  war,  agreeably  to  the  Constitution  of  the  United  States. 

Mr.  Rawle  then  proceeded  to  state  the  most  prominent  facts  which  could 
be  produced  in  the  course  of  the  evidence,  in  which  it  would  fully  appear,  he 
presumed*  that  John  Fries,  the  prisoner,  was  the  most  active  in  his  opposition 
to  those  laws  and  to  every  attempt  to  carry  them  into  efilect ;  that  he  in  every 
instance  showed  his  aversion  of,  and  opposition  to,  the  assessors,  and  determi- 
nation by  threats  and  menaces  to  prevent  them  doing  their  duty,  and  that 
whenever  any  force  was  used,  or  terrific  appearances  held  up,  he  was  the 
commander,  and  gave  the  orders  to  his  men,  who,  at  times  in  great  numbers, 
joined  him:  and  that  finally,  by  threats  and  intimidation,  equally  the  same  in 
the  eyes  of  the  law  as  force,  he,  the  prisoner,  did  attain  his  object,  to  wit,  the 
release  of  a  number  of  prisoners  who  were  confined  for  opposing  the  execu- 
tion of  the  law,  and  were  actually  in  custody  of  the  marshal  in  a  house  at 
Bethlehem,  which,  by  reason  of  his  having  prisoners  there,  and  his  having  an 
armed  potse  to  protect  his  lawful  authority,  was  to  all  intents  a  fortress  of  the 
United  States  ;  and  further,  that  he  did,  completely  for  a  iime,  prevent  the 
execution  of  the  laws  intended,  in  those  parts,  and  thus  did  bid  defiance  to  all 
lawful  authority. 

Judge  Chase  then  said  to  the  prisoner : 

John  Fries,  you  will  attend  to  all  the  evidence  that  will  be  brought 
against  you;  will  attend  to  their  examination,  and  ask  any  questions 
you  please  of  the  several  witnesses,  or  of  the  court;  but  be  careful  to 
ask  no  questions  wherein  you  may  possibly  criminate  yourself,  for  re- 
member, whatever  you  say  to  your  own  crimination,  is  evidence  with 
the  jury;  but  if  you  say  anything  to  your  justification,  it  is  not  evidence. 
The  court  will  be  watchful  of  you;  they  will  check  anything  that  may 
injure  yourself:  they  will  be  your  counsel,  and  give  you  every  assist- 
ance and  indulgence  in  their  power. 

[The  evidence  adduced  on  this  trial  is  of  so  similar  a  character  to 
that  reported  on  the  former  occasion,  as  to  render  a  report  of  it  unne- 
cessary.    The  defendant  produced  no  testimony.] 

Mr.  Rawle  said  he  felt  himself  so  very  peculiarly  situated  in  this  case,  that  he 
would  wish  the  opinion  of  the  court.  The  unfortunate  prisoner  at  the  bar 
appeared  to  answer  to  a  charge,  the  greatest  that  could  be  brought  against  him, 
without  the  assistance  of  counsel,  or  any  friend  to  advise  with.  To  me,  said 
Mr.  R.,  the  evidence  against  the  prisoner  is  extremely  strong.  It  will  be  re- 
collected, that,  in  opening  the  evidence,  1  informed  the  jury  what  points  1  shall 
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prove :  I  opened  mj  ideas  of  constructive  law,  and  prodneed  a  ftw  aQlbori- 
ties  in  snpport  of  my  opinions.    I  believe  it  will  be  found,  thai  in  no  miaieriai 

rnnt  have  I  failed  to  substantiate  what  I  first  gave  notieo  that  I  eooU  prove, 
therefore  conceiveMhe  charges  are  folly  confirmed.  i 
But  although,  if  this  trial  was  conducted  in  the  osoal  way,  snd  eounsel  were 
ready  to  advocate  the  cause  of  the  prisoner,  it  would  now  be  proper,  on  ny 
part,  to  sum  up  the  evidence  as  produced  to  the  jury,  anci  apply  it  to  the  law, 
in  order  to  see  whether  the  ccime  was  fixed  or  not.  Under  the  present  cireum- 
stances,  I  feel  very  great  reluctance  to  fulfil  what  would,  in  other  circomstances, 
be  my  bounden  duty,  lest  it  should  appear  to  be  going  further  than  the 
rigid  requisition  of  my  oflBce  compels  me  to.  I  therefore  shall  rest  the  evi- 
dence and  the  law  here,  unless  the  court  think  that  my  office  as  public  prese- 
eutor,  demands  of  me  to. do  it,  or  that  I  should  not  fulfil  my  duty  wiihoot 
doing  it. 

Judge  Chasb. — ^It  ^8  not  unfrequent  for  a  prisoner  to  appear  in 
a  court  of  justice  without  Counsel,  but  it  is  uncommon  -for  a  prisoner 
not  to  accept  of  legal  assistance.    It  is  the  peculiar  leni^  of  our 
laws  that  makes  it  Uie  duty- of  a  court  to  assign  counsel  to  the  person 
accused.     With  respect  to  your  situation,  sir,  it  is  a  matter  entire!/ 
discretionary  with  you  whether  you  will  state  the  evidence  and  appij 
it  to  the  law  or  not.   There  is  great  justice  due  to  a  prisoner  arraigDed 
on  a  charge  so  important  as  the  present:  there' is  great  justice  ibo 
due  to  the  government.     On  thd  one  hand,  ah  innocent  person  sliall 
not  be  xpade  to  suffer  for  want  of  le^  assistance;  on  the  other,! 
guilty  person  shall  not  escape  through  an  undue  indulgence,  or  tbe 
failure  of  the  accuser  in  a  duty  his  office  may  require  of  him.    If 
you  do  not  please  to  proceed,  I  shall  consider  it  my  duty  to  apply 
the  law  to  the  facts.    The  prisone)r  may  therefore  offer  what  he  pleases 
to  the  jury. 

Prisoner. — I  submit  to  the  court  to  do  me  that  justice  which  is 
right. 

Judge  Chase. — That  I  will,  by  the  blessing  of  God,  do  you  CYcry 
justice. 

Judge  Peters. — Mr.  Attorney,  while  you  are  justifiable  in  con- 
sidering the  situation  of  the  prisoner,  that  he  might  n<Jt  suffer  by 
any  partial  impressions  you  may  make  on  the  jury,  there  is  another 
consideration  deserving  attention — there  is  justice  due  to  the  United 
States.     Though  I  see  no  difficulty  in  resting  it  here,  yet,  possibly, 
persons  who  may  have  come  into  court  since  the  trial  commenced^ 
may  expect  something  of  a  narrative  of  the  transactions,  and  such 
a  narrative  may  be  of  great  help  to  the  jury.     I  wish  it  to  be  done 
for  the  due  execution  of  public  justice,  and,  God  knows,  I  do  it  not 
with  a  desire  to  injure  the  prisoner,  for  I  wish  not  the  conviction 
of  any  man.     It  is  a  painful  task,  but  we  must  do  our  duty.    Still 
I  think  you  are  at  liberty  to  fulfil  your  own  pleasure. 

Mr.  Rawle  would,  then,  under  a  solemn  impression  that  it  was  his  duty, 
take  up  some  part  of  the  time  of  the  court  and  jury  in  relation  to  the  prisoner 
at  the  bar,  a  task  rendered  far  more  painful  on  his  part,  from  the  circumstance 
of  the  prisoner's  appearing  there  (unexpectedly)  without  counsel  to  plead  hit 
cause.     In  as  few  words  as  possible,  he  would  endeavonr  to  collect  the  moit 
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prominent  featurea  of  the  testimony  which  had  been  prodnccd,  and  to  apply 
it  to  the  law. 

As  he  stated  before,  Mr.  Rawle  said,  levying  war  in  the  United  States 
against  the  United  States,  was  a  crime  defined  by  the  Constitution  ;  in  relation 
to  the  republican  form  of  government  existing  among  us,  it  could  only  consist 
in  an  opposition  to  the  will  of  the  society,  of  which  we  all  are  members,  de- 
clared and  established  by  a  majority ;  in  short,  an  opposition  to  the  acts  of 
Congress,  in  whole  or  in  part,  so  as  to  prevent  their  execution,  either  by  col- 
lecting numbers,  by  a  display  of  force^  or  by  exhibiting  that  degree  of  intimi- 
dation which  should  operate,  in  either  way,  upon  -those  charged  with  the 
execution  of  the  law,  either  throughout  the  United  States  or  in  any  part 
tliereof,  to  procure  a  repeal  or  a  suspension  of  the  law,  by  rendering  it  imprac- 
ticable to  carry  such  law  or  laws  into  effect  in  the  place  so  opposing,  or  in  any 
other  part.  This  offence  he  considered  to  be  strictly  treason  against  the 
United  States. 

The  question,  then,  is,  how  far  the  case  of  the  prisoner  and  his  conduct 
merit  this  definition  ?  In  order  to  be  informed  of  that,  it  was  necessary  to 
call  to  recollection  the  evidence,  so  collected,  as  to  display  the  train  and  pro- 
gress which  marked  its  footsteps  from  its  first  dawning  till  its  arrival  at  the 
i^tal  deed  denominated  treason. 

It  will  first  be  observed  by  the  testimony  of  several  respectable  witnesses 
(Messrs.  Heckavelter,  Ramich,  Sdiymer,  Ormiond,  and  Williamson),  that  at- 
tempts were  made  and  executed,  by  a  combination,  in  which,  unfortunately 
for  him,  the  prisoner  at  the  bar  was  very  active,  to  prevent  the  assessors  from 
doing  the  duty  required  of  them  when  they  accepted  their  office,  and  that  this 
combination  existed  both  in  Northampton  and  Bucks  counties,  and  to  such  a 
degree  that  it  was  impossible  to  carry  the  law  into  eflfi^ct.  In  Lower  Milford, 
more  particularly,  we  have  the  evidence  of  four  respectable  gentlemen  (Mr. 
Chapman,  a  principal  assessor,  and  Mr.  Rodrick,  Mr.  Foulke,  and  Mr.  Childs, 
three  assessors),  who  were  employed  in  the  execution  of  those  laws.  These 
gentlemen  say  that  they  met  with  such  opposition  at  an  early  period  of  the 
insurrection,  as  deterred  Samuel  Clarke  from  undertaking  the  business  at  all, 
although  he  had  taken  upon  him  the  oflice.  From  this  difliculty,  Messrs. 
Foulke,  Rodrick  and  Childs  determined  that  they  would  proceed  to  assess 
Lower  Milford  township  together,  which  'they  attempted,  and  did  not  desist 
until  compelled  by  the  extreme  opposition  which  their  respective  testimony 
relates  to  have  happened  on  the  5th  and  6th  of  March,  in  their  progress  to, 
and  at  Quaker  town,  which  ill  usage  is  all  corroborated  by  other  witnesses. 
This  spirit  of  opposition  to  the  laws,  as  exhibited  generally,  is  also  related  by 
Mr.  Henry  and  Col.  Nichols,  the  marshal,  wherein  it  appears  that  process 
could  not  be  served,  and  that  witnesses  could  not  be  subpoenaed,  being  deterred 
from  the  threats  made  to  them  by  this  extensive  combination  ;  and  that,  in  the 
serving  of  process,  personal  abuse  was  given,  as  well  as  to  the  assessors  who 
attempted  to  execute  the  law.  In  short  the  law  was  prostrate  at  the  feet  of 
a  powerful  combination. 

Mr.  Rawle  here  called  to  view  the  occurrences  in  Bucks  county,  as  de- 
posed-by  Messrs.  Foulke,  Rodrick,  Chapman,  Thomas,  MitcheUand  Wiedner, 
exhibiting  a  disposition  to  insurrection  by  a  great  number  of  persons, and  who 
engaged  in  its  acts;  he  referred  to  the  meetiug  at  Jacob  Fries%  where  John 
Fries,  the  prisoner  at  the  bar,  expressed  himself  as  determining  to  oppose 
and  continue  hostile  to  the  laws;  also  to  the  circumstance  afterwards  near 
Singmaster*s,  where  Mr.  Rodrick  made  his  escape,  and  where,  as  well  as  at 
other  times,  the  prisoner  forbade  those  officers  to  proceed,  tinder  threats  of 
personal  danger.  It  appeared  Mr.  Rodrick  had  given  offence,  not  by  his 
conduct,  but  because  he  came  from  a  distance  of  ten  or  twelve  miles  into 
that  township  to  prosecute  his  duty.     However,  the  assessors  met  the  next 
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day,  but  were  stopped  at  Quaker  town,  where  they  were  extremely  abused. 
To  be  sure,  while  the  prisoner  at  the  bar  was  in  the  room,  and  whenever 
he  was  present,  their  abuse  was  suspended ;  when  he  absented  himself,  it 
was  renewed.  The  papers  were  taken  from  Mr.  Childs,  and  also  from  Mr. 
Foulke,  but  returned,  because  they  were  not  the  identical  papers.  Here  it 
must  be  observed,  in  justice  to  the  prisoner,  that  one  more  of  his  few  good 
actions  appeared,  which  Mr.  Rawle  wished  in  his  heart  had  been  more  nu- 
merous. Fries  assisted  Mr.  Foulke  to  get  out  of  the  house  the  back  way, 
and  advised  him  to  keep  out  of  the  way  of  the  men. 

On  the  evening  of  that  day  they  went  up  to  Miller's  town :  here  Mr. 
Rawle  called  to  mind  the  message  delivered  by  John  Dillinger  for  conveniniir 
the  meeting  the  next  day ;  this  message  was  the  fruits  of  a  consultation  held 
at  the  house  of  Jacob  Fries,  after  they  left  Quaker  town,  when  they  deter- 
mined to  proceed  to  Miller's  town  the  next  morning.     The  next  mominf 
they  met  and  went  on  as  far  as  Ritters,  where  it  appeared  they  were  stopped 
for  a  short  period  by  young  Marks,  who  had  been  sent  forward,  with  infer* 
mation  that  the  prisoners  were  gone  on  to  Bethlehem :  a  doubt  being  started 
whether  they  would  not  be  too  late,  it  was  debated,  and  at  last  determined  to 
go  forward:  of  this  latter  opinion  was  the  prisoner  at  the  bar.     It  was  in  erj- 
dence  that  none  of  those  people  knew  the  prisoners  whom  they  were  going  to 
release :  this,  Mitchel  and  others  swore^ 

Here   Mr.  Rawle  thought  commenced  the  overt  act  in  the  indictmeot. 
Hitherto  only  the  general  opposition  to  the  law,  and  the  intention  with  which 
the  after  conduct  was  perpetrated,  appeared.     They  proceeded  to  Bethlehen), 
and  here  the  officer  of  militia,  the  man  who  derived  his  power  from  the  peo- 
ple, the  prisoner.  Captain  John  Fries,  whose  duty  it  was  to  support  the  lav 
and  Constitution  of  the  United  States,. made  a  most  distinguished  figure.   At 
Bethlehem  it  appeared  that  the  prisoner  was  to  step  forward  to  efiect  the  5or- 
render  of  the  prisoners,  and  of  course  to  lay  prostrate  the  legal  arm  of  the 
United  States.     These  prisoners  .were  in  the  lawful  custody  of  the  marshal; 
he  had  lawful  process  against  them  from  the  district  judge  ;  they  were  in  the 
house  appointed  for  their  safe  keeping  until  they  should  be  removed  ;  he  kept 
guard  over  them,  and  in  order  to  execute  his  office,  he  had  provided,  by  viriu 
of  the  powers  given  to  the  sheriff  in  the  several  counties  agreeable  to  law.  an 
armed  force  called  a  posse  comitatus,  or  the  power  of  the  county.     This  fon.'^ 
(about  sixteen  or  seventeen)  he  supposed  sufficiently  great  to  prevent  the  pf* 
soners  in  his  charge  being  liberated ;  it  appeared,  however,  in  the  sequel  thai 
they  were  not  sufficient  for  that  purpose.     The  prisoner  with  an  armed  force 
arrived  at  Bethlehem,  and  proceeded  on  his  mission  to  the  marshal:  he  huvia 
sword  when  he  marched  his  men  into  the  town ;  but  it  appeared  that  he  leU 
it  when  he  entered  on  his  other  business,  to  wit,  demanding  the  surrender  ol 
the  prisoners  ;  the  marshal  answered,   that  he  could  not  deliver  them  up. 
John  Fries  then  returned  to  his  men  ;  and  from  the  testimony  of  Miirhtl 
Barnet,  and  Sehlaugh,  (this  was  an  important  part  of  his  conduct,)  he  saiJ. 
"They  must  be  taken  by  force ;  the  marshal  says  he  cannot  deliver  them  up; 
if  you  are  willing,  we  will  take  them  by  force:  I  will  go  foremost;  if  I  drop, 
then  take   your  own  command."     Words  were  followed  by  actions  ;  thi-y 
went  into  the  house,  and  the  prisoners  were  given  up. 

This,  Mr.  Rawle  thought,  was  an  unquestionable,  full  and  complete  proof 
of  the  commission  of  the  overt  act ;  and  that  overt  act  is  hish  treason,  as  h:d 
in  the  third  and  fourth  counts  of  the  indictment,  to  wit,  that  they  did  f>i/for'f 
prt vent  the  marshal  from  executing  lawful  process  to  him  directed:  and, 
secondlt/,  that  they  did  deliver^  and  take  from  him  certain  persons^  whom 
he  had  in  lawful  custody  ;  and,  further,  this  was  done  by  force  and  arni'^, 
by  men  arrayed  in  a  warlike  manner,  and  by  a  number  exceeding;  one  huu- 
dred  persons.     This  the  indictment  justly  calls  levying  war,  and  treason. 
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To  him,  Mr.  Rawie  said,  there  was  no  doubt  but  the  act  of  levying  war  was 
completed  in  the  county  of  Bucks,  independently  of -all  those  actions  at  Beth- 
lehem ;  for  there  the  prisoner  and  others  were  armed,  and  arrayed  with  all 
the  appearances  of  war — with  drums  and  fifes,  and  at  times  firing  their 
pieces;  and  this  to  oppose  the  laws  and  prevent  their  execution ;  and  there, 
by  this  force,  they  executed  one,  and  the  main  part  of  their  plan ;  they  there 
did  set  the  law  at  defiance.  That  was  part  of  their  grand  object,  and  was 
done  with  a  general,  and  not  with  a  particular  view,  an  essential  ingredient 
in  treason.  Whether  these  actions  were  to  be  considered  as  a  separate  act  of 
treason,  or  whether  they  were  to  evince  the  intentions  of  the  party,  it  certainly 
must  be  considered  as  testimony,  and  such  as  must  have  an  important  weight 
towards  the  verdict. 

^Gentlemen,  said  Mr.  Attorney,  you  will  consider  how  far  the  individual 
witnesses  are  deserving  your  credit.  If  you  consider  them  worthy  of  being 
believed,  and  if  the  facts  related  apply  to  the  law  which  I  submitted  to  your 
consideration,  and  which,  from  the  silence  of  the  court,  I  think  you  must  con- 
sider as  accurate — if  not,  I  shall  stand  corrected  by  the  court — there  can  be 
but  little  doubt  upon  your  minds,  that  the  prisoner  is  guilty :  if  it  be  not  so, 
in  your  opinion,  you  must  find  him  otherwise. 

I  have  endeavoured  to  do  my  duty  with  integrity.  I  have  advanced  nothing 
but  what  appears  to  me  to  be  clearly  substantiated ;  but  with  you,  gendemen, 
and  with  the  court,  I  leave  the  truth  of  the  opinion. 

Court.  John  Fries,  you  arc  at  liberty  to  say  anything  you  please 
to  the  jury. 

Prisoner.  It  was  mentioned,  that  I  collected  a  parcel  of  people  to 
follow  up  the  assessors ;  but  I  did  not  collect  them.  They  came  and 
fetched  me  out  from  my  house  to  go  with  them. 

I  have  nothing  to  say,  but  leave  it  to  the  court. 

Judge  Chase  then  addressed  the  jury  as  follows.^ — Gentlemen  of 
the  Jury:  John  Fries,  the  prisoner  at  the  bar,  stands  indicted  for  the 
crime  of  treason,  of  levying  war  against  the  United  States,  contrary 
to  the  Constitution. 

By  the  Constitution  of  the  United  States  (Art.  3,  sec.  3),  it  is  de- 
clared, "  that  treason  against  the  United  States  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort." 

By  the  same  section  it  is  further  declared,  "that  no  person  shall  be 
convicted  of  treason,  unless  on  the  testimony  of  two  witnesses  to  the 
same  overt  act,  or  on  confession  in  open  court;"  and  that  "the  Con- 
gress shall  have  power  to  declare  the  punishment  of  treason." 

Too  much  praise  cannot  be  given  to  this  constitutional  definition  of 
treason,  and  the  requiring  such  full  proof  for  conviction ;  and  declar- 
ing, that  no  attainder  of  treason  shall  work  corruption  of  blood  or  for- 
feiture, except  during  the  life  of  the  person  attainted. 

This  constitutional  definition  of  treason  is  a  question  of  law.  Every 
proposition  in  any  statute  (whether  more  or  less  distinct,  whether  easy 
or  diflBcult  to  comprehend)  is  always  a  question  of  law.  What  is  the 
true  meaning  and  true  import  of  any  statute,  and  whether  the  case 
stated  comes  within  it,  is  a  question  of  law,  and  not  of  fact.  The 
question  in  an  indictment  for  levying  war  against  (or  adhering  to  the 
enenues  of)  the  United  States,  is,  whether  the  facts  stated  do,  or  do 
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not  amottnt  to  levying  war,  within  the  ooniemplntion  and  constmction 
of  the  Constitution. 

It  is  the  duty  of  the  court  in  tins  case,  and  in  all  criminal  cases,  to 
state  to  the  jury  their  opinion  of  the  law  arising  on  the  fiscts;  but  the 
jury  are  to  decide  on  the  present,  and  in  all  criminal  cases,  both  the  law 
and  the  facts,  on  their  consideration  of  the  whole  case. 

It  is  the  opinion  of  the  court,  that  any  insurrection  or  rising  of  any 
body  of  the  people,  within  the  United  States,  to  attain  or  effect  by 
force  or  yiolence  any  object  of  a  great  public  nature,  or  of  public  and 
general  (or  national)  concern,  is  a  leyymg  of  war  against  the  United 
States,  within  the  contemplation  and  construction  of  the  Constitution. 

On  this  general  position  the  court  are  of  opinion,  that  any  such  in- 
surrection or  rising  to  resist,  or  to  prevent  by  force  or  violence,  the 
execution  of  any  statute  of  the  United  States,  ror  levying  or  collecting 
taxes,  duties,  imposts,  or  -excises;  or  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  or  for  any  other  object,  of  «  generti 
nature  or  national  concern,  under  any  pretence,  as  that  the  statute  vu 
uiijust,  burthensome,  oppressive,  or  unconstitutional,  is  a  levying  war 
against  the  United  States,  within  the  contemplation  and  construction 
of  the  Constitution.     The  reason  for  this  opinion  is,  that  an  in8arre^ 
tion  to  resist  or  prevent,  by  force,  the  execution  of  any  statute  of  tie 
United  States,  has  a  direct  tendency  to  disssolve  all  the  bands  of  society, 
to  destroy  all  order  and  all  laws,  And  also  all  security  for  the  liro^ 
liberties  and  property  of  the  citizens  of  the  United  States. 

The  court  are  of  opinion,  that  military  weapons  (as  guns  and  swords, 
mentioned  in  the  indictment)  are  not  necessary  to  make  such  insane 
tion  or  rising  amount  to  a  levying  war,  because  numbers  may  supply  the 
want  of  military  weapons,  and  other  .instruments  may  effect  the  in- 
tended mischief.  The  legal  guilt  of  levying  war  may  be  incuneJ 
without  the  use  of  military  weapons  or  military  array. 

The  court  are  of  opinion  that  the  assembling  bodies  of  men,  armed 
and  arrayed  in  a  warlike  manner,  for  purposes  only  of  a  private  na- 
ture, is  not  treason,  although  the  judges,  or  other  peace  oflScers,  shouW 
be  insulted  or  resisted,  or  even  great  outrages  committed  to  the  persons 
or  property  of  our  citizens. 

The  true  criterion  to  determine  whether  acts  committed  arc  treason, 
or  a  less  offence  (as  a  riot),  is  the  quo  animOj  or  the  intention,  with 
which  the  people  did  assemble.     When  the  intention  is  universal  or 
general,  as  to  effect  some  object  of  a  general  public  nature,  it  will  be 
treason,  and  cannot  be  considered,  construed,  or  reduced  to  a  riot. 
The  commission  of  any  number  of  felonies,  riots,  or  other  misdemeanours, 
cannot  alter  their  nature,  so  as  to  make  them  amount  to  treason;  and, 
on  the  other  hand,  if  the  intention  and  acts  combined  amount  to  treasoD, 
they  cannot  be  sunk  down  to  a  felony  or  riot.     The  intention  with  which 
any  acts  (as  felonies,  the  destruction  of  property,  or  the  like)  are  done, 
will  show  to  what  class  of  crimes  the  case  belongs. 

The  court  are  of  opinion,  that  if  a  body  of  people  conspire  anJ 
meditate  an  insurrection  to  resist  or  oppose  the  execution  of  any  statute 
of  the  United  States  by  force,  that  they  are  only  guilty  of  a  high  mis- 
demeanour; but  if  they  proceed  to  carry  such  intention  into  execution 
by  force,  that  they  are  guilty  of  the  treason  of  levying  war,  and  the 
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qaantum  of  the  force  employed  neither  lessens  nor  increases  the 
crime — whether  by  one  hundred  or  one  thousand  persons,  is  wholly  im- 
materiaJ. 

The  court  are  of  opinion,  that  a  combination  or  conspiracy  to  levy 
war  against  the  United  States  is  not  treason,  unless  combined  with  an 
attempt  to  carry  such  combination  or  conspiracy  into  execution ;  some 
actual  force,  or  violence  must  be  used,  in  pursuance  of  such  design  to 
levy  war;  but  that  it  is  altogether  immaterial  whether  the  force  used  is 
sufficient  to  eflFectuato  the  object — any  force  connected  with  the  inten- 
tion will  constitute  the  crime  of  levying  war. 

This  opinion  of  the  court  is  founded  on  the  same  principles,  and 
is,  in  substance,  the  same  as  the  opinion  of  the  Circuit  Court  for  this 
district,  on  the  trials  (in  April,  1795)  of  Vigol  and  Mitchell,  who  were 
both  found  guilty  by  the  jury,  and  afterwards  pardoned  by  the  late 
President. 

At  the  Circuit  Court  for  the  district  (April  term,  1799),  on  the  trial 
of  the  prisoner  at  the  bar,  Judge  Iredell  delivered  the  same  opinion, 
and  Fries  was  convicted  by  the  jury. 

To  support  the  present  indictment  against  the  prisoner  at  the  bar, 
two  facts  must  be  proved  to  your  satisfaction : 

First.  That  some  time  before  the  finding  of  the  indictment,  there 
was  an  insurrection  (or  rising)  of  a  body  of  people  in  the  County  of 
Northampton^  in  this  State,  with  intent  to  oppose  and  prevent,  by 
means  of  intimidation  and  violence^  the  execution  of  a  law  of  the 
United  States,  entitled,  "  An  Act  to  provide  for  the  valuation  of  lands 
and  dwelling  houses,  the  enumeration  of  slaves  within  the  United 
States;'*  or,  of  another  law  of  the  United  States,  entitled,  "An  Act  to 
lay  and  collect  a  direct  tax  within  the  United  States;"  and  that  some 
acts  of  violence  were  committed  by  807ne  of  the  people  so  assembled, 
with  intent  to  oppose  and  prevent,  by  means  of  intimidation  and  vio- 
lence, the  execution  of  both,  or  of  one  of  the  said  laws  of  Congress. 

In  the  consideration  of  this  fact,  you  are  to  consider  and  determine 
with  what  intent  the  people  assembled  at  Bethlehem,  whether  to  effect, 
by  force,  a  public  or  a  private  measure. 

The  intent  with  which  the  people  assembled  at  Bethlehem,  in  North- 
ampton, is  a  necessary  ingredient  to  the  fact  of  assembling,  and  to  bo 
proved  like  any  other  fact,  by  the  declarations  of  those  who  assembled, 
or  by  acts  done  by  them.  When  the  question  is,  "What  is  a  man's 
intent?"  it  may  be  proved  by  a  number  of  connected  circumstances^  or 
by  a  single  fact. 

If,  from  a  careful  examination  of  the  evidence,  you  shall  \>Q*convinced 
that  the  real  object  and  intent  of  the  people  assembled  at  Bethlehem 
was  of  a  public  nature  (which  it  certainly  was,  if  they  assembled  with 
intent  to  prevent  the  execution  of  both  of  the  above-mentioned  laws  of 
Congress,  or  either  of  them),  it  must  then  be  proved  to  your  satisfac- 
tion, Uiat  the  prisoner  at  the  bar  incited,  encouraged,  promoted,  or 
assisted  in  the  insurrection,  or  rising  of  the  people,  at  Bethlehem,  and 
the  terror  they  carried  with  them,  with  intent  to  oppose  and  prevent, 
by  means  of  intimidation  and  violence,  the  execution  of  both  the  above- 
mentioned  lawsi  of  Congress,  or  either  of  them ;  and  that  some  force 
was  used  by  some  of  the  people  assembled  at  Bethlehem. 
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In  the  consideration  of  this  fact,  the  court  think  proper  to  assist 
your  inquiry  by  giving  you  their  opinion. 

In  treason,  all  the  participes  criminis  are  principals;  there  are  no 
accessaries  to  this  crime.     Every  act,  which,  in  the  case  of  /t7o«y, 
would  render  a  man  an  accessary,  will,  in  the  case  of  treason,  maie 
him  a  principaL     To  render  any  person  an  accomplice  and  princiinl 
in  felony^  he  must  be  aiding  and  abetting  at  the  fact;  or  ready  to  affi.>rtl 
assistance,  if  necessary.     If  a  person  be  present  at  a  felony,  aiding 
and  assisting,  he  is  a  principal.     It  is  always  material  to  consider  whe- 
ther the  persons  charged  are  of  the  same  jyarty,  upon  the  same  pursuit, 
and  under  the  expectation  of  mutual  defence  and  support.    All  persons 
present^  aiding,  assisting,  or  abetting  any  treasonable  act^  arc  prinei- 
pals.     All  persons,  who  are  present  and  countenancing,  and  are  readr 
to  afford  assistance,  if  necessary,  to  those  who  actually  commit  anj 
treasonable  act^  are  also  j>r/nceprtZ«.     If  a  number  of  persons  assemble 
and  set  out  upon  a  common  design,  as  to  resist  and  prevent,  by  force, 
the  execution  of  any  law,  and  some  of  them  commit  acts  of  force  and 
violence,  with  intent  to  oppose  the  execution  of  any  law,  and  otiicrs 
are  present  to  aid  and  assist,  if  necessary,  they  are  all  ]>rincipah.   If 
any  man  joins  and  acts  with  an  assembly  of  people,   his  intent  is 
always  to  be  considered  and  adjudged  to  be  the  same  as  theirs:  andtke 
law,  in  this  case,  judgeth  of  the  intent  by  the  fact.     If  a  number  of 
persons  combine  or  conspire  to  effect  a  certain  purpose,  as  to  oppose, 
by  force,  the  execution  of  a  law,  any  act  of  violence  done  by  any  one 
of  them,  in  pursuance  of  such  combination,  and  with  intent  to  effect 
such  object,  is,  in  consideration  of  law,  the  act  of  all  who  are  present 
when  such  act  of  violence  is  committed.     If  persons  collect  together  to 
act  for  one  and  the  same  common  end,  any  act  done  by  any  one  f>f 
them,  with  intent  to  effectuate  such  common  end,  is  a  fact  that  mavK* 
given  in  evidence  against  all  of  them;  the  act  of  each  is  evidence  agubt 
ALL  concerned. 

I  shall  not  detain  you  at  this  late  hour  to  recapitulate  the  facts:- 
you  have  taken  notes,  and  they  have  been  stated  with  accuracy  a:.l 
great  candor  by  Mr.  Attorney. 

I  will  only  remark,  that  all  the  evidence  relative  to  transaction^  l-^"- 
fore  the  asscmblin<x  of  the  armed  force  at  Bethlehem,  are  onlv  toj'uti^fy 
you  of  the  intent  with  which  the  body  of  the  people  assembled  there. 
If  either  of  the  three  overt  acts  (or  open  deeds)  stated  in  the  imlvt- 
ment,  is  proved  to  your  satisfaction,  the  court  are  of  opinion,  tliat  it 
is  sufficient  to  maintain  the  indictment ;  for  the  court  are  of  opinion 
that  every  overt  act  is  treasonable. 

As  to  accomplices — they  are  legal  witnesses,  and  entitled  to  creJit. 
unless  destroyed  by  testimony  in  court. 

If,  upon  consideration  of  the  whole  matter  (law  as  well  as  fact),  y^n 
are  not  fully  satisfied,  ?i»/^Ao?<^  any  doubt,  that  the  prisoner  is  guilty  <i 
the  treason  charged  in  the  indictment,  you  will  find  him  not  //"i'«V''« 
but  if,  upon  consideration  of  the  tchole  matter  (law  as  well  as/'/»-M.  y«»u 
are  convinced  that  the  prisoner  is  guilty  of  the  treason  charged  in  ih: 
indictment,  you  will  find  him  guilty. 

The  jury  retired,  for  the  space  of  two  hours,  and  brought  in  tlnir 
verdict,  GUILTY. 
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After  the  verdict  was  given,  Judge  Chase,  with  great  feeling  and 
isibility,  addressed  the  prisoner^  observing  that,  as  he  had  no  counsel 
the  trial,  if  he,  or  any  person  for  him,  could  point  out  any  flaw  in 
»  indictment,  or  legal  ground  for  arrest  of  judgment,  ample  time 
uld  be  allowed  for  Uiat  purpose, 

Friday,  May  2d. — The  court  this  morning  called  before  them  Charles 
tshler,  a  juror  on  the  above  trial  of  John  Fries,  who,  on  the  first 
ming  of  the  said  trial,  on  the  adjournment  of  the  court,  separated 
•m  the  jury  and  retired  to  his  lodgings.  Mr.  Ilopkinson,  on  behalf 
Mr.  Deshler,  produced  bis  own  affidavit,  and  that  of  two  others, 
ich  proved  that,  on  the  said  evening,  Charles  Deshler  was  inadver- 
itly  separated  from  his  brethren  by  the  crowd,  in  going  out  of  the 
7  box;  that  he  did  not  know  to  what  place  the  jury  had  adjourned : 
it  he  then  proceeded  to  his  lodgings,  where  he  cautiously  avoided  all 
aversation  respecting  the  trial  depending. 

The  court,  satisfied  by  this  representation  of  the  innocence  of  Mr. 
»hler,  ordered  that  he  be  discharged,  and  that  the  before-mentioned 
idavit  be  entered  on  the  record  of  the  court. 

The  prisoner  being  set  at  the  bar.  Judge  Cha&e,  after  observing  to 
&  other  defendants  that  what  he  had  to  say  to  Fries,  would  apply 
nerally  to  them,  proceeded: — 

John  Fries — you  have  been  already  informed,  that  you  stood  con- 
;ted  of  the  treason^  charged  upon  you  by  the  indictment  on  which 
u  have  been  arraigned,  of  levying  war  against  the  United  States, 
mhave  had  a  legal,  fair,  and  impartial  trial,  with  every  indulgence 
at  the  law  would  permit.  Of  the  whole  panel,  you  peremptorily 
atlenged  thirty-four,  and  with  truth  I  may  say,  that  the  jury  who  tried 
u  were  of  your  otvn  selection  and  choice.  Not  one  of  them  before  had 
er  formed  and  delivered  any  opinion  respecting  your  guilt  or  inno- 
nee.  The  verdict  of  the  jury  against  you  was  founded  on  the  testimony 
many  creditable  and  unexceptionable  witnesses.  It  was  apparent  from 
e  conduct  of  the  jury,  when  they  delivered  their  verdict,  that  if  inno- 
Iff,  they  would  have  acquitted  you  with  pleasure;  and  that  they  pro- 
(unced  their  verdict  against  you  with  great  concern  and  reluctance, 
)m  a  sense  of  duty  to  their  country,  and  tifull  conviction  of  your  guilt. 
The  crime  of  which  you  have  been  found  guilty  is  treason;  a  crime 
nsidered,  in  the  most  civilized  and  the  most  free  countries  in  the 
)rld,  as  the  greatest  that  any  man  can  commit.  It  is  a  crime  of  so 
tep  a  dye,  and  attended  with  such  a  train  of  fatal  consequences,  that 
can  receive  no  aggravation;  yet  the  duty  of  my  station  requires 
at  I  should  explain  to  you  the  nature  of  the  crime  of  which  you  are 
►nvicted ;  to  show  the  necessity  of  that  justice  which  is  this  day  to  be 
[ministered,  and  to  awaken  your  mind  to  proper  reflections  and  a  due 
nse  of  your  own  condition,  which,  I  imagine,  you  must  have  reflected 
K)n  during  your  long  confinement. 

You  are  a  native  of  this  country — you  live  under  a  constitution  (or 
rm  of  government)  framed  by  the  people  themselves;  and  under 
ws  made  by  yo%ir  representatives,  faithfully  executed  by  independent 
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and  impartial  judges.     Your  government  secures  to  every  member 
the  community  equal  liberty  and  equal  rights;  by  which  equality 
liberty  and  rights^  I  mean,  that  every  person,  without  any  regard 
wealth,  rank,  or  station,  may  enjoy  an  equal  share  of  civil  liberty,  a 
equal  protection  of  latc^  and  an  equal  security  for  his  person  and  ji 
perty.     You  enjoyed,  in  common  with  your  fellow-citizens,  all  th* 
rights. 

If  experience  should  prove  that  the  Constitution  is  defective,  it  pi 
vidcs  a  mode  to  change  or  (imend  it,  without  any  danger  to  public  ord( 
or  any  injury  to  social  rights. 

If  Congress,  from  inattention,  error  in  judgment,  or  want  of  infom] 
tion,  should  pass  any  law  in  violation  of  the  Constitution,  or  burdo 
some  or  oppressive  to  the  people,  a  peaceable,  safe  and  ample  remeti 
is  provided  by  the  Constitution,  The  people  themselves  have  estal 
lished  the  mode  by  which  such  grievances  are  to  be  redressed ;  and  n 
other  mode  can  be  adopted  without  a  violation  of  the  Constitution  ani 
of  the  laws.  If  Congress  should  pass  a  law  contrary  to  the  Comtitu 
tion^  such  law  would  be  voidj  and  the  courts  of  the  United  States  pof 
BOSS  complete  authority,  and  are  the  only  tribunal  to  decide,  wberlier 
any  law  is  contrary  to  the  Constitution,  If  Congress  should  pass  lur- 
densome  or  oppressive  laws,  the  remedy  is  with  their  constituents,  from 
whom  they  derive  their  existence  and  authority.  If  any  law  is  made 
repugnant  to  the  voice  of  a  majority  of  their  constituents,  it  is  in  their 
power  to  make  choice  of  persons  to  repeal  it ;  but  until  it  is  repealed,  it 
is  the  duty  of  every  citizen  to  submit  to  it,  and  to  give  up  his  privatem- 
timents  to  the  ptiblic  will.  If  a  law  which  is  burdensome,  or  even  oppres- 
sive in  its  nature  or  execution^  is  to  be  opposed  hj  force;  and  obedience 
cannot  be  compelled,  there  must  soon  be  an  end  to  all  government  in 
this  country.  It  cannot  be  credited  by  dispassionate  men,  of  any 
information,  tliat  Congress  will  intentionally  make  laws  in  violation '  t 
the  Constitution,  contrary  to  their  sacred  trust,  and  solemn  obligation 
to  support  it.  None  can  believe  that  Congress  will  wilfully  or  int'n- 
tionally  impose  unreasonable  and  unjust  burdens  on  their  constituent?, 
in  which  they  must  participate.  The  most  ignorant  man  must  know, 
that  Congress  can  make  nd  lata  that  will  not  affect  them  equalltj^  ii 
every  respect^  with  their  constituents.  Every  law  that  is  detrimental 
to  tlieir  constituents  must  prove  hurtful  to  themselves.  From  the*< 
considerations,  every  one  may  see,  that  Congress  can  have  no  intern 
in  oppressing  their  fellow-citizens. 

It  is  almost  incredible,  that  a  people  li\'ing  under  the  best  and  mili 
est  government  in  the  whole  world,  should  not  only  be  dissatisfied  am 
discontented,  but  should  break  out  into  open  resistance  and  oppoaitioi 
to  its  laws. 

The  insurrection  in  1794,  in  the  four  western  counties  of  this  Stat 
(particularly  in  Washington),  to  oppose  the  execution  of  the  laws  o 
the  United  States,  which  laid  duties  on  stills,  and  spirits  distilled 
witliin  the  United  States,  is  still  fresh  in  memory:  it  originated  froB 
prejudices  and  misrepresentations  industriously  disseminated  and  dif 
fused  against  those  laws.  Either  persons  disaffected  to  our  govern 
ment,  or  wishing  to  aggrandize  themselves,  deceived  and  misled  th< 
ignorant  and  uninformed  class  of  the  people.     The  opposition  com 
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Denced  in  meetings  of  the  people,  with  threats  against  the  oflScers, 
rhich  ripened  into  acts  of  outrage  against  them^  and  were  extended 
0  private  citizens.  Committees  were  formed  to  systematize  and  inflame 
he  spirit  of  opposition.  Violence  succeeded  to  violence,  and  the  col- 
Bctor  of  Fayette  county  was  compelled  to  surrender  his  commission 
nd  official  books;  the  dwelling  house  of  the  inspector  (in  the  vicinity 
f  Pittsburgh)  was  attacked  and  burnt;  and  the  marshal  was  seized, 
nd  obtained  his  liberty  on  a  promise  to  serve  no  other  process  on  the 
7t$t  Bide  of  the  Alleghany  mountain.  To  compel  submission  to  the 
1W9,  the  government  were  obliged  to  march  an  army  against  the  in- 
argcnts,  and  the  expense  was  above  one  million  one  hundred  thousand 
oUars.  Of  the  whole  number  of  insurgents  (many  hundreds)  only  a 
w  were  brought  to  trial;  and  of  them  only  two  were  sentenced  to  die 
Vigol  and  Mitchell),  and  they  were  pardoned  ly  the  late  President. 
Lltnough  the  insurgents  made  no  resistance  to  the  army  sent  against 
hem,  yet  not  a  few  of  our  troops  lost  their  lives,  in  consequence  of 
heir  great  fatigue,  and  exposure  to  the  severity  of  the  season. 

This  great  and  remarkable  clemency  of  the  government  had  no  effect 
pen  yoUj  and  the  deluded  people  in  your  neighbourhood.  The  rise,  pro- 
iress,  and  termination  of  the  late  insurrection  bear  a  strong  and  strik- 
ag  analogy  to  the  former;  and  it  may  be  remembered  that  it  has  cost 
he  United  States  80,000  dollars.  It  cannot  escape  observation,  that 
ho  ignorant  and  uninformed  are  taught  to  complain  of  taxes,  which  are 
lecessary  for  the  support  of  government,  and  yet  they  permit  them- 
elves  to  be  seduced  into  insurrections  which  have  so  enormously  in- 
reased  the  public  burthens,  of  which  their  contributions  can  scarcely  be 
alculated. 

When  citizens  combine  and  assemble  with  intent  to  prevent  by  threats, 
itimidation  and  violence,  the  execution  of  the  laws,  and  they  actually 
arry  such  traitorous  designs  into  execution,  they  reduce  the  govern- 
lent  to  the  alternative  of  prostrating  the  laws  before  the  insurgents, 
r  of  taking  necessary  measures  to  compel  submission.  No  government 
an  hesitate.  The  expense,  and  all  the  consequences,  therefore,  are  not 
nputable  to  the  government,  but  to  the  insurgents.  The  mildness  and 
snity  of  our  government  are  as  striking  on  the  late  as  on  the  former 
narrection.  Of  nearly  one  hundred  and  thirty  persons  who  might 
mve  been  put  on  their  trial  for  treason^  only  five  have  been  prosecuted 
nd  tried  for  that  crime. 

In  the  late  insurrection,  you,  John  Fries,  bore  a  conspicuous  and  lead- 
jg  part.  If  you  had  reflected,  you  would  have  seen  that  your  attempt 
ras  as  weak  as  it  was  wicked.  It  was  the  height  of  folly  in  you  to  sup- 
ose  that  the  great  body  of  our  citizens,  blessed  in  the  enjoyment  of  a 
ree  republican  government  of  their  own  choice,  and  of  all  rights  civil 
nd  religious ;  secure  in  their  persons  and  property;  and  conscious  that 
he  laws  are  the  only  security  for  their  preservation  from  violence,  would 
ot  rise  up  as  one  man  to  oppose  and  crush  so  ill-founded,  so  unpro- 
oked  an  attempt  to  disturb  the  public  peace  and  tranquillity.  If  you 
onld  see  in  a  proper  light  your  own  folly  and  wickednesSy  you  ought 
ow  to  bless  God  that  your  insurrection  was  so  happily  and  speedily 
nelled  by  the  vigilance  and  energy  of  our  government,  aided  by  the 
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patriotism  and  activity  of  your  fellow-citizens,  who  left  their  homes  and 
Dusiness  and  embodied  themselves  in  the  support  of  its  laws. 

The  annual,  necessary  expenditures  for  the  support  of  any  extensive 
government  like  ours  must  be  great;  and  the  sum  required  can  onlyle 
obtained  by  taxes^  or  loans.  In  all  countries  the  levying  taxes  is  unpo- 
pular, and  a  subject  of  complaint.  It  appears  to  me  that  there  was 
not  the  least  pretence  of  complaint  against,  much  less  of  opposition  anJ 
violence  to,  the  law  for  levying  taxes  on  dwelling-houses;  and  it  be- 
comes you  to  reflect  that  the  time  you  chose  to  rise  up  in  arms  to  op- 
pose tne  laws  of  your  country,  was  when  it  stood  in  a  very  critical  site- 
ation  with  regard  to  France,  and  on  the  eve  of  a  rupture  with  that 
country. 

I  cannot  omit  to  remind  you  of  another  matter,  worthy  of  your  con- 
sideration. If  the  marshal,  or  any  of  the  posse,  or  any  of  the  four 
friends  of  government  who  were  with  him,  had  been  killed  by  you,  or 
any  of  your  deluded  followers,  the  crime  of  murder  would  have  been 
added  to  the  crime  of  treason. 

In  your  serious  hours  of  reflection,  you  ought  to  consider  the  conse- 
quences that  would  have  flowed  from  the  insurrection,  which  you 
incited,  encouraged,  and  promoted,  in  the  character  of  a  captain  of 
militia,  whose  incumbent  duty  it  is  to  stand  ready  (whenever  required), 
to  assist  and  defend  the  government  and  its  laws,  if  it  had  not  been 
immediately  quelled.  Violence,  oppression  and  rapine,  destruction, 
waste,  and  murder,  always  attend  the  progress  of  insurrection  and  re- 
bellion ;  the  arm  of  the  father  would  have  been  raised  against  the  son;  . 
that  of  the  son  against  the  father ;  a  brother's  hand  would  have  been  ] 
stained  with  brother's  blood;  the  sacred  bands  of  friendship  would  have 
been  broken,  and  all  the  ties  of  natural  affection  would  have  been  dis- 
solved. 

The  end  of  all  jmnishment  is  example;  and  the  enormity  of  y-^' 
crime  requires  tliat  a  severe  example  should  be  made  to  deter  other? 
from  the  commission  of  like  crimes  in  future.     You  have  forfeitdl  v- 1: 
life  to  justice.    Let  mc,  therefore,  earnestly  recommend  to  you  most  ^n- 
ously  to  consider  your  situation — to  take  a  review  of  your  past  lifcanl 
to  employ  the  very  little  time  you  are  to  continue  in  this  world  in  en- 
deavors to  make  your  peace  with  that  God  whose  mercy  is  eciual  to  bL^ 
justice.     I  suppose  that  you  are  a  Christian  ;  and  as  Buch  I  address  y^'O- 
Be  assured,  my  guilty  and  unhappy  fellow-citizen,  that  without  scri'-us 
repentance  of  all  your  sins,  you  cannot  expect  happiness  in  the  world  to 
come ;  and  to  your  repentance  you  must  add/rt^YA  and  hope  in  the  me- 
rits and  mediation  of  Jesus  Christ.     These  are  the  onhf  terms  on  which 
pardon  and  forgiveness  are  promised  to  those  who  profess  the  CAni/MW 
religion.     Let  me,  therefore,  again  entreat  you  to  apply  every  moment 
you  have  left  in  contrition,  sorrow  and  repentance.     Your  ilat/  of  /'/»' 
is  almost  spent;  and  the  7ii[^ht  of  death  fast  approaches.     Look  up  to 
the  Father  of  mercies,  and  God  of  comfort.     You  have  a  great  an-l  im- 
mense work  to  perform,  and  but  little  time  in  which  you  must  fini>h  it. 
There  is  no  repentance  in  the  grave,  for  after  death  comes  judgment: 
and  as  you  die,  so  you  must  be  judged.     Bi/  repentanec  and  faiths  y'-i 
are  the  object  of  God's  mercy;  but  if  you  will  not  repent,  and  haw  faith 
and  dependence  upon  the  merits  of  the  death  of  Christ,  but  die  a  hard- 
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ened  and  impenitent  sinner,  you  will  be  the  object  of  God's  justice  and 
vengeance.  If  you  will  sincerely  repent  and  believe,  God  has  pro- 
nounced his  forgiveness ;  and  there  is  no  crime  too  great  for  his  mercy 
and  pardon. 

Although  you  must  be  strictly  confined  for  the  very  short  remainder 
of  your  life,  yet  the  mild  goveriiment  and  laws  which  you  have  endea- 
voured ta  destroy,  permit  you  (if  you  please)  to  converse  and  commune 
with  ministers  of  the  gospel ;  to  whosd  pious  care  and  consolation,  in 
fervent  prayers  and  devotion,  I  most  cordially  recommend  you. 

What  remains  for  me  is  a  very  painful,  but  a  very  necessary  part  of 
my  duty.  -  It  is  to  pronounce  that  judgment,  which  the  law  has  ap- 
pointed for  crimes  of  this  magnitude.  .The  judgment  of  the  law  is, 
and  this  Court  doth  award  ^^  that  you  be  hanged  by  the  neck  until 
dtad:'^  and  I  pray  God  Almighty  to  be  merciful  to  your  soul ! 


PROCLAMATION. 

By  John  Adams,  President  of  the  United  States  of  America. 

Philadelphia,  May  23. 

Whereas,  the  late  wicked  and  treasonable  insurrection  against  the 
just  authority  of  the  United  Statcts,  of  sundry  persons  in  the  Counties 
of  Northampton,  Montgomery,  and  Bucks,  in  the  State^of  Pennsylvania, 
in  the  year  one  thousand  seven  hundred. and  ninety-nine,  having  been 
speedily  suppressed,  without  any  of  the  calamities  usually  attending 
rebellion ;  whereupon  peace,  order,  and  submission  to  the  laws  of  the 
United  States  were  restored  in  the  aforesaid  counties,  and  the  ignorant, 
misguided,  and  misinformed  in  the  counties,  have  returned  to  a  proper 
sense  of  their  duty;  whereby  it  is  become  unnecessary  foV  the  public  good 
that  any  future  prosecutions  should  be  commenced  or  carried  on  against 
any  person  or  persons,  by  reason  of  their  being  concerned  in  the  said 
insurrection : — wherefore  be  it  known,  that  I,  John  Adams,  President 
of  the  United  States  of  America,  have  granted,  and  by  these  presents 
do  grant,  a  full,  free,  and  absolute  pardon,  to  all  and  every  person  or 
persons  concerned  in  the  said  insurrection,  excepting  as  hereinafter 
excepted,  of  all  treasons,  misprisions  of  treason,  felonies,  misdemeanours, 
and  other  crimes  by  them  respectively  done  or  committed  against  the 
United  States ;  in  either  of  the  said  counties,  before  the  twelfth  day  of 
March,  in  the  year  1799;  excepting  and  excluding  therefrom  every 
person  who  now  standeth  indicted  or  convicted  of  any  treason,  mis- 
prision of  treason,  or  other  o£Fence  against  the  United  States ;  whereby 
remedying  and  releasing  unto  all  persons,  except  as  before  excepted, 
all  pains  and  penalties  incurred  or  supposed  to  be  incurred  for  or  on 
account  of  the  promises. 

Given  under  my  hand,  and  the  seal  of  the  United  States  of  America, 
at  the  City  of  Philadelphia,  this  twenty-first  day  of  May,  in  the  year 
of  our  Lord  eighteen  hundred,  and  of  the  independence  of  the  said 
States  the  twenty-fourth. 

JOHN  ADAMS. 
41 


642  KOBTHAMPTOK  INSUBKBCTION. — ^FRIBB'  CASB. 

This  paper,  which  was  followed  by  the  pardon  of  Fries  hiraself,  was  the  cause  of  much 
dissension  in  Mr.  Adams*  cabinet,  and  among  his  immediate  sapportera. 
The  petitions  on  which  it  rested  are  as  foUoH^s : 

PETITION  OF  JOHN  FRIES. 

To  the  President  of  the  United  States : 

The  petition  of  John  Fries  respectfully  sUoweth : — That  your  prisoner  is  one  of  those  deluded 
and  unfortunate  men,  who  at  the  circuit  court  of  this  district,-faaTe  been  ooDTicted  of  treum 
a^inst  the  United  States,  for  which  offence  he  is  now.  under  sentence  of  death.  Iii  ibii 
awful  situation,  impressed  with  a  just  sense  of  the  crime  which  he  has  committed,  and  with 
the  sincerity  of  a  penitent  offender,  he  entreats  mercy  and  pardon  frona  him  on  whose  dete^ 
mination  rests  the  fate  of  an' unfortunate  man.  He  solicits  the  interference  of  the  Preiidrat 
to  save  him  from  an  ignominious  death,,  and  to  rescue  a  large  and  hitherto  happy  ftmily, 
from  future  misery  and  ruin.  If  the  prayer  of  his  petition  should  be  granted,  he  will  »hov 
by  a  future  course  of  good  conduct,  his  gratitude  to  his  offended  country,  by  a  steady  and  to 
tire  support  of  that  excellent  constitution  and  laws  which  it  has  been  his  misfortune  to  rio- 
late  and  oppose. 

JOHN  FRIES. 

PkOaddphia  Priaon,  May,  1800. 

The  subscribers  most  respectfully  recommend  the  petitioner  to  the  President  of  the  United 
States.  They  are  warmly  attached  to  the  Constitution  and  laws  of  their  country,  which  ihej 
will,  on  every  occasion,  and  at  every  hazard,  manifest  their  zeal  to  defend  and  support  Bat 
when  they  reflect  on  the  ignorance,  the  delusion,  and  the  penitence  of^e  persons  involved 
in  the  late  insurrection,  their  pity  supersedes  every  vindictive  sentiment,  and  they  sincereljr 
think  that  an  exercise  of  mercy  will  have  a  more  salutary  effect  than  (he  punishment  of  the 
convicts.  It  is  on  this  ground  that  the  subscribers,  knowing  the  humanit^  as  well  as  tbe  for- 
titude of  the  Presidefnt,  venture  to  claim  his  attention  on  the  present  awful  oocasioB,  in  ftroor 
of  the  wretched  father  of  a  numerous  family. 

The  views  of  Mr.  Adams  at  the  outset  may  be  gathered  from  the  following  letters: 

Ma.  Adams  to  Mm.  Wolcott. 

(Gibbs'  Adm.  of  Wash,  and  Ad.,  233). 

QKmry,  jfpn/26,  1799. 
If  a  rcnl  reformation  should  take  place  in  Northampton  county,  in  conse^jucncc  of  a  con- 
scientious conviction  of  their  error  and  crime,  it  would  be  happy  j  but  a  cessation  of  oppc«i' 
tion  from  fear  only,  may  last  no  longer  than  the  terror. 

I  am,  sir,  your  mo«t  obedient 
JOHN  ADAMS. 

Mn.  WoLCOTT  TO  Ma.  Adams. 
(2  Gibbb'  Adm.  of  Wash,  and  Ad.,  240). 

PhUa,,May  11/A,  1799. 

After  a  very  laboured  trial,  Fries,  who  led  the  armed  party  at  Bethlehem,  has  been  ccn- 
vicied  oC  treason.     He  continued  trnnqiiil  until  the  verdict  of  the  jury  was  returned,  vH^d 
and  since  he  has  been  much  affected.     His  composure  during  trial  was  not  owinjr  lostupH* 
ity,  for  though  an  illiterate  man,  he  is  not  deficient  in  sagacity.      He  confidently  ejipt-cteiiw 
Ih*  acquitted,  ami  his  hopes  are  supposed  to  have  been  founded  on  the  opiniou  of  Mr.  Levi  is 
who,  on  all  occasions,  since  the  commencement  of  the  trial,  has  declared  that  the  offt-ncciii^ 
not  amount  to  treason.     Both  of  the  judges  were  decided  in  their  definitions  of  liie  crinw. 
and  the  evidence  was  complete,  lx)lh  as  to  the  acts  done,  and  of  the  intention  to  prevent  the 
execution  of  the  law.    It  is  admitted  on  all  hands,  that  the  trial  has  beet^air  and  impartial; 
the  jury  was  respectable,  and  two  of  them  were  persons,  upon  the  bias  of  wliose  political 
sentiments,  calculations  favourable  to  the  prisoners  were  made.    Tl>e  jury  rect'ive<i  the  charge 
at  about  six  o'clock  in  the  evening,  when  the  court  adjourned  till  teiu   At  the  time  appointed 
the  verdict  was  returned — guilty.  ^ 

I  am  told  this  morninj?  of  a  circumstance  which  proves  that  the  jury*were  governed  by 
humane,  delicate,  and  honorable  sentiments.  When  they  retired,  it  was  a;rree<!  that  uitiiout 
previous  argument  among  themselves,  the  opinion  of  each  person  sliould  be  given  by  baj»: 
By  this  trial  it  was  found  that  the  jury  were  unanimous. 
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Mm.  AiiAxt  TO  Mr.  Wolcott. 

(2  Gibbs*  Adm.  of  Wash,  and  Ad.,  266.) 

Qmney,  May  17,  1799. 

I  thank  you,  sir,  for  the  favonr  of  the  1 1th,  which  I  received  last  night  The  terminatioii 
of  the  trial  of  Fries,  is  an  important,  an  interesting,  and  an  affecting  event  I  am  unable  to 
conjecture  the  grounds  of  Mr.  Lewis*  opinion,  and  wish  I  had  a  sketch  of  them.  Is  Fries 
a  native'  or  a  foreigner?  Is  he  a  man  of  property  and  independent,  or  is  he  in  debtf 
What  has. been  his  previous  life?  industrious  or  idle,  sober  or  intemperate  1 

It  is  of  importance  to  discover,  if  possible,  the  great  men  alluded  to  by  Fries  in  his  obser- 
vation to  Mr.  Wood,  as^  at  the  bottom  of  the  busineto,  and  the  evidence  of  any  agitator 
among  the  insurgents  ought  to  be  collected. 

It  is  of  moment,. also,  to  ascertain  whether  the  insurgents  had  any  general  views,  or  ex* 
tensive  communications  with  others  ot  similar  dispositions  in  other  counties,  or  correspond- 
ences with  other  states.  We  ought  also  to  inquire  whether  Fries  is  the  most  culpable 
among  the  guilty,  if  that  can  be  known.  It  highly  concerns  the  peopie  of  the  United 
States  and  especially  the  Federal  government,  that  in  the  whole  progress  and  ultimate  oon- 
clusion  of  this  ^affair,  neither  humanity  be  unnecessarily  afflicted,  nor  public  justice  essen- 
tially violated,  nor  the  public  safety  endangered. 

I  have  the  hoifour  to  be.  Sir,  your  most  obedient  and  humble  servant, 

JOHN  ADAMS. 

Mr.  Hamilton,  in  his  letter  on  the  public  conduct  of  Mr.  Adams,  p.  41,  in  treating  of  the 
parckm,  says: — 

**  The  last  material  occurrence  in  the  administration  of  Mr.  Adams,  of  which  I  shall  take 
notice,  is  the  pardon  of  Fries,  and  other  principals  in  the  late  insurrection  in  Pennsylvania. 

It  is  a  fact,  that  a  very  refractory  spirit  has  long  existed  in  the  western  counties  of  that 
State.  Repeatedly,  have  its  own  laws  been  opposed  with  violence,  and  as  often,  according 
to  my  information,  with  impunity. 

It  is  also  a  fact  which  everybody  knows,  that  the  laws  of  the  Union,  in  the  vital  article 
of  revenue,  Iiave  been  twice  resisted  in  the  same  state,  by  combinations  so  extensive  and 
under  circumstances  so  violent,  as  to  have  called  for  the  employment  of  military  force,  once 
under  the  former  President,  and  once  under  the  actual  President;  which,  together,  cost  the 
United  States  nearly  a  million  and  a  half  of  dollars. 

In  the  first  instance  it  happened,  that  by  the  early  submission  of  most  of  the  leaders  upon 
an  invitation  of  the  government,  few  offenders  of  any  consequence  remained  subject  to 
prosecution.  Of  these,  either  from  the  humanity  of  the  jurors-  or  some  de^ciency  in  the 
evidence,  not  one  was  capitally  convicted.  Two  poor  wretches  only  were  sentenced  to  die, 
one  of  them  little  short  of  an  idiot,  the  other,  a  miserable  fellow  in  the  hindmost  train  of 
rebellion;  both,  being  so  insignificant  in  all  respects,  that  after  the  lenity  shown  to  the 
chiefs,  justice  would  have  worn  the  mien  of  ferocity,  if  she  had  raised  her  arm  against 
thenl. 

The  sentiment  that  their  punishment  ought  to  be  remitted  was  universal;  and  the  Presi* 
dent,  yielding  to  the  speciaj  considerations,  granted  them  pardons. 

In  the  last  inst^ince,  some  of  the  most  important  of  the  oflfenders  were  capitally  convicted, 
one  of  them,  by  the  verdict  of  two  successive  juries.  The  general  opinion  of  the  friends  of 
the  government  demanded  an  example,  as  indispensable  to  its  security. 

The  opinion  was  well  founded.  Two  insurrections  in  the  same  state,  the  one  upon  the 
heels  of  the  other,  demonstrated  a  spirit  of  insulx)rdination  or  disafifection  which  required  a 
strong  corrective.  It  is  a  disagreeable  fact,  forming  a  weighty  argument  in  the  question, 
that  a  large  part  of  the  population  of  Pennsylvania,  is  of  a  composition  which  peculiarly  fits 
it  for  the  intrigues  of  factious  men,  who  may  desire  to  disturb  or  overthrow  the  government 
And  it  is  an  equally  disagreeable  fact,  that  disaffection  to  tlie  national  government  is  in  no 
other  slate  more  general,  more  deeply  rooted,  or  more  envenomed. 

The  late  Governor  Mifflin  himslelf  informed  me  that,  in  the  first  case,  insurrection  had 
been  organized,  dowd  to  the  very  liberties  of  Philadelphia,  anil  tiiat,  had  not  the  Governor 
anticipated  it,  a  general  explosion  would  speedily  have  ensued. 

It  ought  to  be  added,  that  the  impunity  so  often  experienced,  had  made  it  an  article  in 
the  creed  of  those,  who  were  actuated  by  the  insurgent  spirit,  that  neither  the  general  nor 
the  state  government  dared  to  inflict  capital  punishment 

To  destroy  this  persuasion,  to  repress  thfs  dangerous  spirit,  it  was  essential  that  a  salu- 
tary rigour  should  have  been  exerted,  and  that  those  who  were  under  the  influence  of  the 
one  and  the  other,  should  be  taught  that  they  were  the  dupes  of  a  fatal  illusion. 

Of  this  Mr.  Adams  appeared  so  sensible,  that  while  the  trials  were  pending,  he  more 
than  once  imprudently  threw  out,  that  the  accused  must  found  their  hopes  of  escape,  either 
in  their  innocence,  or  in  the  lenity  of  the  juries ;  since  from  him,  in  case  of  conviction,  they 
would  have  nothing  to  expect    And,  a  very  shoit  time  before  he  pardoned  them,  he  de* 
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dared,*  with  no  small  ostentation,  that  thtf  mistaken  clemency  of  Washington  on  the  forma 
occasion,  had  been  the  cause  of  the  second  insurrection,  and  that  he  would  take  rare  there 
should  not  be  a  third,  by  giving  the  laws  their  full  course  a^minst  the  convicted  offrn<lers. 

Yet  he  thought  proper,  as  if  distrusting  the  courts  and  of&cers  of  the  United  Stale*,  to 
resort,  through  the  Attorney-General,  to  the  council  of  the  culprits,  tor  a  atatement  of  their 
cases ;  in  which  was  found,  besides  some  objections  of  form,  the  novel  doctrine,  disaTowed 
by  every  page  of  our  law  books,  that  treason  does  not  consist  of  resistance  by  force  to  i 
public  law,  unless  It  be  an  act  relative  to  the  militia,  or  other  military  force. 

And  upon  this,  or  some  other  ground  not  easy  to  be  comprehended,  he  of  a  sudden  d^ 
parted  from  all  his  former  declarations,  and  against  the  unanimous  advice  of  his  mini<ten. 
with  the  Attorney  General,  came  to  the  resolution,  which  he  executed,  of  pardmung  all  those 
which  had  reoeivetl  sentence  of  death. 

No  wonder  that  the  public  was  thunder  struck  at  such  a  result,  that  the  friends  of  gorem* 
xneiit  regarded  it  as  a  virtual  dereliction;  it  was  impossible  to  commit  a  greater  error.  Tbe 
particular  situation  of  Pennsylvania,  the  singular  posture  of  human  a^irs,  in  which  there 
is  so  strong  a  tendency  to  the  diiiorganiza'tion  of  the  government,  the  turbulent  and  malig* 
nant  humours  which  exist,  and  are  so  industriously  nourished  throughout  the  United  States; 
everything  loudly  dcmande<1  that  the  executive  should  have  acted  with  exemplary  vigour, 
and  should  have  given  a  striking  demonstration,  that  condign  punishment  woukl  be  tbe  kx 
of  the  violent  opposers  of  the  laws. 

The  contrary  course,  which  was  pursued,  is  the  most  inexplicable  part  of  Mr.  Adaio!' 
.conduct  It  shows  him  so  much  at  variance  witli  hirnself,  as  well  as  with  aound  polier. 
that  we  are  driven  to  seek  a  solution  for  it  ni  some  system  of  conces5ion  to  his  politicil 
enemies ;  a  system  the  most  fatal  for  himself  and  for  the  cause  of  public  order,  of  any  tbst 
he  could  possibly  devise.  It  is  by  temporizings  like  these,  tfiat  men  at  the  head  of  affairs. 
lose  the  respect  both  of  friends  and  foes;  it  is  by  temporizings  like  these,  that  in  times &f 
fermentation  and  commotion,  governments  are  prostrated,  which  might  easily  have  ben 
upheld  by  an  erect  and  imposing  attitude.*' 

*'  The  conduct  of  the  President,'  (in  reply  to  this  it  is  urged  in  an  answer  to  Mr.  Hamiltoo'f 
letter  by  **  A  Citizen  of  New  York,"  p.  25,)  "in  the  pardoning  of  Fries  and  others,  is  trulr 
meritorious.  Notwithstanding  the  censure  that  his  enemies  have  issued  against  biou 
he  exercised  a  prerogative  of  mercy,  and  restored  a  number  of  unfortunate  victims  to  tLrir 
families,  their  friends,  and  the  world.  Public  indignation  would  have  been  aroused  by  tbeir 
execution,  and  consequences  of  an  alarming  nature  would  have  ensued,  in  which  ereo 
government  itself  would  have  received  a  wound.  The  genius  of  a  republic  is  mildness :  tk 
wheel,  the  gibbet,  the  guillotine,  may  answer  an  advantage  under  the  reign  of  terrur;  but 
with  freemen  tliey  are  objects  of  horror  and  detestation.  They  suit  the  calamitous  tei^n^-i 
a  Caligula,  and  not  tlje  enlightened  period  in  which  you  deinniid  their  exercis<». 

Recollect,  sir,  that  this  manly  resistance  to  these  laws,  originated  in  a  persuasion  that  ihf." 
operated  unequally,  and  plundered  the  public  indirectly;  that  excisemen  and  publio  c-^K-erj 
consumed  the  greatest  portion  of  a  tax  that  was  coIle<*ied  hy  threats,  by  insults,  and  op|rt^- 
sion  ;  a  tax  that  exposed  the  circumstances  of  men  by  daily  visitations  and  nocturnal  search**' 
a  tax  that  has  emanated  from  the  criminal  sentiment,  that  there  is  a  swinish  multitude  w.'< 
must  be  governed  by  deception;  and  who  would  raise  up  their  heads  a^inst  dirtv-t  ai»['.."i- 
tion.  The  public  mirnl,  at  the  time  of  resistant^  to  the  tax,  was  extremely  agiuit«^d.  it  «»' 
penetrated  with  a  sense  of  its  injustice  and  the  extent  of  its  oppression.  Tlie  inilitarjr  ii>3' 
was  raised  on  that  occasion,  was  in  tenfold  adequate  to  suppress  the  insurrection.  O"' 
their  approach  to  East  Town  disaffection  was  gone,  and  only  a  few  scattered  indiviluai^ 
could  be  seized  as  the  violaters  of  the  laws.  The  return  of  the  military  was  attendci  ^''^ 
circumstances  of  disgrace,  that  will  only  be  recorde*!  in  the  pages  of  infamy  and  crim-:- 
Every  place  they  halted  at  some  act  of  madness,  licentiousness,  or  folly  was  perpetrated,-' 
the  lasting  dishonour  of  the  citizen  soldier. 

Did  the  pardon  of  Mr.  Adams,  under  the  considerations  that  have  l)een  mentioned,  vrtrr. 
like  a  concession  to  his  political  enemies?  Can  that  be  deemed  a  temporizing  spirit  whitb  i> 
regulated  by  justice  and  tempered  by  an  amiable  clemency?  Could  he  lose  any  re*peit  t* 
executive  magistrate,  with  discerning  friends  or  the  warmest  enemies,  by  one  of  liie  nH>' 
agreeable  features  of  the  administration?  That  he  was  at  variance  with  himself  as  well  v 
with  sound  policy,  is,  perhaps,  no  more  than  the  vagrant  sentiment  of  a  sanguinary  htcitr. 
and  a  disappointed  enemy.  Cruel  measures  are  often  ruinous,  and  a  govenuneni  is  nt^r- 
better  established,  than  when  supported  by  the  enlightened  will  of  a  country.  Barbara 
awakens  enemies,  mercy  insi)ires  friendship  and  ameliorates  the  ht»art.  That  insurrcut- '. 
has  been  organized  down  to  the  very  lil)erties  of  Philadelphia,  is  tlie  suggesti4>n  ot"  z\n"f 
apprehension,  or  the  extravagant  sentiment  of  a  disordered  imagination.  That  .^Iif^..  • 
could  have   advanced  suoh  on   opinion,  will  not,  cannot  be  credited ;   but  the   dta  1  cr- 

•  or  these  two  facts,  my  eviilencc  in  inferior  to  that  which  supports  the  other  allegauoo  of  this  '.t'.:r 
yet  it  is  so  strong  that  I  feci  myself  warranted  to  slate  them. 
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be  qDOted  to  justify  a  falsehood,  whilst  the  living,  to  answer  certain  purposes,  maj  injure 
their  memory." 

Mr.  Pickering,  in  his  review  of  the  Cunningham  Correspondence,  p.  95,  adds  :— 

'^I  have  one  more  case  to  mention,  on  which  I  shall  be  sparing  of  comments,  and  content 
myself  with  a  brief  statement  of  facts:  it  is  the  case  of  Fries  of  Pennsylvania,  while  con- 
victed of  treason,  the  second  time,  on  a  new  trial,  ordered  on  a  supposed  incorrecmess  dis- 
covered aAer  the  first  conviction,  and  allowed  by  the  court,  though  not  afifecting  the  facts  on 
which  the  prosecution  had  taken  place,  npr  the  construction  of  the  law  applied  to  the  fiusts; 
in  other  words,  not  affecting  the  merits  of  the  case.  Judge  Ire<lell,  of  the  Supreme  Court  of 
the  United  States,  presided  on  the  ftrst  trial,  and  was  assisted  by  Judge  Peters,  the  District 
Judge  of  Pennsylvania.  On  the  second  trith  Judge  Cha^e  presided,  and  Judge  Peters  sat 
with  him.  The  first  trial  had  occupied  nine  days.  Judge  Chase  considered,  that  much 
irrelevant  matter  had  been  suffered  to  be  introduced  in  the  first  trial,  in  respect  to  cases  in 
English  books, occurring  in  times  and  under  circumstances  which  rendered  them  inadmissible 
on  trials  for  treason  under  the  Constitution  of  the  United  Slates ;  and  made  known  this  opinion 
in  writing,  that  such  cases  would  not  be  permitted  to  be  introduced  in  the  trial  of  Fries. 
Upon  this,  William  Lewis  and  A.  J.  Dallas,  of  counsel  for  Fries,  refused  to  act;  and  advised 
Fries  not  to  accept  of  any  other  counsel,  should  the  court  offer  to  assign  any ;  which  advice 
Fries  accepted.  On  the  24ih  of  April.  1800,  the  trial  commenced.  On  the  evening  of  the 
second  day,  the  evidence  was  closed;  and  the  Court  charged  the  jury;  who,  retiring  for  two 
hours,  brought  in  a  verdict  of  guilty.  On  the  second  day  of  May,  (the  last  day  of  the  session,) 
Fries  was  brought  into  court  and  received  sentence  of  death. 

Mr.  Lewis,  in  his  deposition  (to  be  used  on  the  impeachment  of  Judge  Chase),  states, 
that,  soon  ader  sentence  of  death  had  beerv  pronounced  on  Fries,  Thomas  Adams,  son  of  the 
President,  told  him,  that  *  his  father  wished  to  know  the  points  and  authorities  which  Mr. 
Dallas  and  he  had  intended  to  rely  on,  in  favour  of  Fries,  if  they  had  defended  him  on  the 
triaL  The  Attomey^General  of  the  United  States,  Charles  Lee,  made  the  like  request  to 
Mr.  Lewis  and  Mr.  Dallas.  These  gentlemen  made  their  statement  accordingly,  and  sent  it 
to  Mr.  Lee;  who,  on  the  19th  of  May,  acknowledged  the  receipt  of  it,  and  informed  them 
that  he  had  immediately  laid  the  same  before  the  President,  who  directed  him  to  return  to 
them  his  thanks  for  the  trouble  they  had  so  obligingly  taken.*  It  would  not  have  been 
difiicuU  to  anticipate  the  consequence  of  consulting,  in  this  case,  only  the  counsel  of  the  con* 
vict:  Fries  was  pardoned.  It  was  a  popular  act  in  Pennsylvania.  My  removal  from  office 
was  on  the  12th  of  the  same  month  of  May,  as  I  have  already  stated,  with  its  motives.  I 
content  myself  with  just  remarking,  tliat  Mr.  Adams  sought  not  any  information  in  this  caso 
tnm  the  persons  best  qualified  to  give  it  impartially — ^the  judges  of  the  court;  especially 
when  the  presiding  judge  was  Samuel  Chase,  his  old  congressional  friend,  of  whom  he  gives 
this  honourable  character:  ^Ihave  long  wished  for  a  fair  op|)ortunity  of  transmitting  to 
posterity  my  humble  testimony  lo  the  virtues  and  talents  of  tliat  able  and  upright  magis- 
trate and  statesman.'  Nor  would  it  have  been  amiss  to  have  applied  to  William  Rawle, 
district  attorney  of  Pennsylvania,  who  Imd  conducted  both  the  trials,  and  from  whose  fiiir 
mind  might  have  been  expected  information  quite  as  correct  as  that  which  could  be  derived 
(torn  the  counsel  of  the  convicL  But  if  to  pardon  was  the  object,  it  was  expedient  to  con- 
suit  the  counsel  only.  Mr.  Dallas  in  his  deposition  (also  taken  in  the  case  of  the  impeach- 
ment of  Judge  Chase)  avowed  the  leading  motive  with  him  and  Mr.  Lewis,  in  eventually 
refusing  to  act  as  counsel  for  Fries.  He  says, '  I  may  be  permitted,  likewise,  tod  isoharge 
a  duty  to  the  counsel,  as  well  as  to  all  the  parties  interesteJ,  in  observing,  that  Mr.  Lewis 
and  myself  were  greatly  influenced,  in  the  conduct  which  we  pursued,  by  our  opinion  of  the 
means  most  likely  to  save  the  life  of  Fries,  under  all  tlie  circumstances  of  the  case.*  Judge 
Chase  says,  they  refused  to  appear  for  Fries,  *  because  they  knew  the  law  and  the  fisict  to  be 
against  ihejn,,and  the  case  to  be  desperate:  and  supposed  that  their  withdrawing  themselves, 
(under  the  circumstances  above  intimated,)  in  the  event  of  a  conviction,  which  from  their 
^knowledge  of  the  law  and  the  facts  they  knew  to  be  almost  certain,  might  aid  the  prisoner 
in  an  application  to  tlie  President  for  a  pardon.' 

General  Hamilton  (in  the  letter  of  1800,  on  the  conduct  and  character  of  Mr.  Adams), 
DOticing  this  case  of  Fries,  and  the  extraordinary  step  of  consulting  only  tlie  culprit's  cotinsel, 
makes  this  reflection  on  the  pardon:  *  We  are  driven  to  seek  a  solution  for  it  in  some  system 
of  concession  to  his  political  enemies;  a  system  the  most  fatal  for  himself,  and  for  the  cause 
of  public  order,  of  any  that  he  could  possibly  devise.  It  is  by  temporizings  like  these,  that  in 
times  of  fermentation  and  commotion,  governments  are  prostrated,  which  might  easily  have 
been  upheld  by  an  erect  and  imposing  attitude.' 

The  reflections  of  Mr.  Adams  are  of  quite  a  different  complexion.  In  bis  tenth  letter  ia 
theEoiton  Patriot  (May  17,  1809),  remarking  on  his  responsibility  for  all  his  executive  acts, 
and,  therefore,  that  it  was  his  right  and  duty  to  be  governed  by  his  own  mature  and  uor 
biassed  judgment,  though  unfortunately  it  may  be  in  <iirect  contradiction  to  the  advice  of  all 
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his  ministers,  he  sajrs, '  This  was  mj  sitaation  in  more  than  one  instance.  It  had  heen  so  in 
the  nomination  of  Mr.  Gerry ;  it  was  aAer wards  so  in  the  pardon  of  Fries ;  two  measures 
that  I  recollect  with  infinite  satisfaction,  and  which  will  console  me  in  my  last  hour.* 

How  much  cause  ibr  satisfaction  and  consolation  in  the  case  of  Mr.  Gerry,  the  reader  will 
he  able  to  judge,  from  the  proceedings  exhibited  in  this  review  of  that  (^ntleroan  as  Mr. 
Adamses  minister  to  the  French  republic.  As  to  Fries,  he  having  been  at  the  head  of  i 
second  insurrection  in  Pennsylvania,  to  prevent,  by  force,  the  execution  of  the  laws  enacted 
by  Congress  ibr  levying  taxes  laid  in  pursuance  of  the  express  provisions  orthe  Constitution, 
and,  in  1798,  of  the  most  pressing  necessity,  for  the  common  defence  of  the  country,  and  the 
protectiim  of  its  great  and  essential  commercial  interests,  against  the  hostilities  of  the  French 
republic ;  under  these  circumstances,  the  public  welfare  appeared  to  demand  a  signal  ei* 
ample  of  inflexible  justice. 

We  see,  however,  that  in  various  acts  of  President  Adams,  combined  'whh  their  apparent 
motives,  he  can  glory,  and  draw  consolation,  where  other  men  would  find  cause  only  fcr 
profound  regret" 

The  letter  from  Mr.  Lewis  and  Mr.  Dallas,  on  the  grounds  on  which  a  new  trial  was  asked 
Ibr,  I  have  obtained  in  manuscript  from  the  papers  of  the  late  Mr.  Bawle. 

•Sim: 

**  In  compliance  with  your  request,  we  shall  now  proceed,  briefly,  to  communicate  the  pointi 
and  authorities,  which  we  intended  to  urge  in  the  case  of  the  United  States  against  Fries,  if 
the  conduct  of  the  court  had  not,  unexpectedly,  deprived  us  of  every  ho|>e  of  success  from 
these  means  of  defence. 

It  may  be  proper  to  premise  that  on  the  morning  appointed  for  the  trial,  the  presiding  judge, 
in  the  presence  of  the  prisoner,  the  jury,  and  a  numerous  audience,  delivered  to  the  clerk  • 
paper  which,  he  said,  contained  the  opinions  of  the  court,  formed,  after  mature  deliberation, 
upon  the  law  of  treason :  directed  copies  of  the  paper  to  be  given  to  the  attorney  of  the  dis* 
Irict  and  the  prisoner's  counsel;  and  declared  his  intention  to  present  a  copy  of  it  to  the  jurjr, 
as  soon  as  the  case  was  opened  on  the  part  of  the  United  States.  He  referred,  likewise,  in 
terms  of  disapprobation,  to  the  arguments  which  (as  he  was  informed)  bad  been  used  in 
favour  of  the  prisoner  on  the  former  trial,  and  announced  a  determination  to  pre^'ent  his 
counsel  from  citing  any  authorities  at  common  law,  or,  indeed,  any  authorities  prior  to  the 
English  Revolution.  The  cause  thus  prejudged ;  the  province  of  the  advcxnte  thus  cirruD* 
scribed ;  and  the  minds  of  the  jury  thus  prejudiced ;  we  deemed  it  a  duty  we  owed  lo  the 
prisoner,  to  the  public,  and  to  ourselves,  to  surrender  the  task,  which  the  court  had  pfeviou.*!/ 
assigned  to  us ;  for,  as  there  existed  no  controversy  in  relation  to  the  facts,  and  as  the  jurf 
w^ould  naturally  rely  on  the  jiidgment  of  the  court  in  relation  to  the  law,  we  had  not  the 
vanity  to  suppose,  that  any  elFort,  on  our  part,  could  do  more  than  give  to  the  trial  the  ic>nn 
and  ceremony  of  defence;  while  our  acquiescence  might  alford  some  sanction  to  the  est*')- 
lishment  of  a  precedent,  hostile  to  the  rights  of  the  citizens,  ruinous  to  the  trial  by  jury,  anJ 
degrading  to  the  character  of  the  profession. 

The  candour  and  humanity  wlii<h  have  induced  you  to  interpose  in  the  present  motle,  have 
also,  however,  influenced  our  decision  ;  and  if  you  will  allow  for  the  different  elfeci  oi  argu- 
ments publicly  delivered  before  a  jury  entitled,  in  a  capital  case,  to  decide  both  on  tlie  h«' 
and  the  fact  (with  whom  even  a  doubt  would  lead  to  an  acquittal),  we  confidently  oifer  fi' 
your  consideration  the  following  general  positions : 

I.  That  there  has  been  a  mis-trial. 

II.  That  offence  charge<l  is  not  treason. 

III.  That  a  new  trial  ought  to  have  been  awarded. 
I.  That  there  has  been  a  mistrial : — 

1.  By  the  Judiciary  act  it  is  declared  *that  in  all  cases  pnnishaWe  with  death,  the  trial 
shall  be  had  in  the  county  where  the  offence  was  comtnittetl,  or  whore  that  cannot  l»e  dotie 
without  great  inconvenience,  twelve  petit  jurors  at  least  shall  be  summoned  from  thence.' 
1  vol.  p.  67,  §  29,  Swift  g  edit. 

2.  The  offence  was  committed  by  Fries  in  the  county  of  Nortliampton,  but  his  trial  was 
in  the  county  of  Philadelphia. 

3.  The  language  of  the  act  is  mandatory  *the  trial  shall  be  had  in  the  county  where  the 
offence  was  comnutte<l ;'  and  some  'great  inconvenience'  must  appear /M</i>io//y  to  the  court, 
before  they  can  exercise  a  discretion  of  ordering  a  trial  in  any  other  county.  Nu  such  imtni- 
▼enience  was  suggested  on  the  record  or  even  stated  at  the  bar;  if  it  exi>te<l  in  the  pnxnt 
instance,  it  must  forever  exist  in  all  future  cases  and  the  law  be  rendered  altogether  vu»d. 

4.  It  is  true  that  an  ineffectual  motion  was  made  on  the  first  trial  to  chnnj;e  the  plav*e  of 
trial;  but  it  was  overruled  on  grounds  which  have  no  application  lothe  second  trwl .  For 

1st.  There  was  no  inconvenience  owing  to  the  riotous  stale  of  the  coimty  of  Nortlianii'b."»n. 
at  the  time  of  the  second  trial.     3  DaL  Rep.  513. 

2d.  And  the  court  (being  bound  to  notice  everything  that  was  essential  to  an  exerrise  of 
jurisdiction)  might  have  ordered  the  trial  in  the  proper  county  before  it  was  cummeuL-ed  m 
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Philadelphia,  hj  the  finding  of  a  new  indictment,  a  Nol.  Pros,  having  been  entered  on  the 
old  one. 

5.  For  any  mis-trial,  on  account  of  jury  process,  or  on  any  other  account,  the  verdict  must 
be  set  aside.     6  Co.  146 ;  Hawk,  P.  C.  R  2,  ch.  47,  §  11  j  Ibid,  B.  2,  ch.  27,  5  108. 

II.  Tljat  the  offence  charged  is  not  treason. 

1.  The  Constitution  defines  treason  to  be  'levying  war  against  the  United  States,*  &c.,  and 
the  act  of  Congress  infiicts  the  punishment  of  death  on  the  person  convicted  of  the  crime. 
1  vol.  p.  l6,CofMr^art.3,$3;  Ihid.  100,  S  1. 

2.  As  the  spirit  of  the  Constitution  is  opposed  to  implied  powers,  and  constructive  ex- 
positions, we  are  bound  to  take  the  plain  manifest  meaning  of  the  words  of  the  definition, 
independent  of  any  glossary  which  the  English  courts,  or  writers,  may  have  aflixed  to  the 
words  of  the  English  statute. 

3.  The  plain,  manifest  meaning  then,  is  'a  forcible  opixjsition  to  the  powers  of  the  govern- 
ment, with  the  mtept  to  subdue  and  overthrow  iu* 

4.  This  meaning  may  embrace  a  forcible  attack  upon  the  legislature  (or  perhaps  any 
other  principal  department)  to  cotr^l  the  repeal  of  a  law, 

5.  But  it  does  not  embrace  the  case  of  an  opposition  to  the  execution  of  a  particular  law. 

6.  It  seems,  indeed,  upon  principle,  to  be  a  confusion  of  crimes  to  include  in  the  same 
dass,  a  Ibrcible  attempt  to  subvert  and  overthrow  the  power  of  government,  and  a  mere  re- 
resistance  of  subordinate  agents,  in  carrying  a  particulair  law  or  regulation  into  efifeot  1  Haiti 
P.  C.  146;  jFoif.  219. 

7.  If  Fries  and  his  companions  had  opposed  in  arms,  the  troops  that  were  sent  against 
them,  it  would  clearly  have  been  an  act  of  treason :  but  in  the  condCict  which  they  pursued, 
we  can  only' perceive  sedition,  riot  and  rescue. 

8.  Such,  likewise,  has  been  the  legislative  construction  and  discrimination  between  the 
cases;  for,  unquestionably,  the  Penal  law  and  Sedition  act,  define  and  punish  the  offences 
committed  by  Fries  and  his  companions,  as  distinct  from  the  offence  of  treason ;  and  when 
an  offence  is  classed  under  a  particular  head  in  the  penal  code,  it  is  inconsistent  to  search  for 
it,  and  furnish  it  finder  another  head.     1  HaU,  P.  C.  146 ;  Foet.  200-201 ;  Keyl,  75. 

9.  But  even  if  the  English  decisions,  and  writers,  are  considered  as  giving  a  construction 
for  our  use,  to  the  same  words  employed  in  the  statute  of  Edward  III.  they  do  not  extend  so 
fiir  as  to  pronounce  an  opposition  to  the  execution  of  a  particular  law  to  be  treason,  by  levy- 
ing war. 

10.  At  common  law  there  is  not  a  single  case,  or  dictum  to  support  such  a  doctrine ;  though, 
indeed,  in  the  reign  of  Henry  YIIL  rescue  was  made  treason  by  a  statute,  which  was  after- 
wards repealed. 

1 1.  Under  the  statute  of  Edward  III.  there  have  been  many  wild  constructive  treasons 
by  levying  war;  of  which  Coke,  Hale  and  Blackstone  solemnly  complain;  but  none,  even  in 
the  bad  times  of  judicial  history  of  England,  have  gone  so  far  as  the  present  case.  4  Bladt. 
C.  69,  75,  88. 

12.  We  cannot  trace  a  single  instance  of  a  riot  in  opposition  to  the  execution  of  a  particu- 
lar law,  being  prosecuted  as  treason  in  England,  though  the  history  of  that  nation  abounds 
with  such  insurrections.     1  HaU  P.  C.  132 ;  lb.  133-4 ;  Foet,  254-58  ;  3  Intt,  22,  23. 

13.  The  constructive  cases  in  England,  turn  upon  universality  of  object,  in  opposition 
to  the  power  of  the  government  The  case  of  -^—  v,  ,  4  St.  TV.  844,  900,  was 
decided  on  that  ground;  for,  if  the  rising  had  been  to  suppress  all  bawdy  houses,  it  would 
have  been  equally  with  the  principle,  as  the  rising  to  suppress  all  meeting  houses.  So,  a 
rising  to  alter  or  reform  religion,  which  can  only  be  done  l^  force  or  the  Legislature,  is  trea- 
son. But  Lord  George  Gordon  s  trial  and  acquittal,  established  the  doctrine  for  which  we 
contend.  It  is  true.  Lord  Mansfield  there  declares  an  opposition  to  militia  law  to  be  trea- 
son. But  we  apprehend  the  reason  of-  this  is,  because,  in  effect  it  is  the  same  to  oppose  the 
militia,  or  the  execution  of  the  militia  law,  as  to  oppose  the  regular  forces,  which  has  always 
been  held  to  be  treason,  and  the  expression  used  by  Lord  Mansfield  is  confined  to  an  oppo- 
sition to  the  execution  of  this  particular  kind  of  law,  and  does  not  extend  to  any  other,  as 
would,  we  think,  have  been  the  case-,  had  the  rule  been  the  same  in  other  cases.  4  Blatk* 
C.  81 ;  I  Hatdc.  P.  C.  ch.  17,  §  28. 

UL  That  a  new  trial  ought  to  have  been  awarded. 

1.  After  the  jury  were  sworn,  and  the  evidence  partly  given,  one  of  the  jury  separated 
fiom  hitf  brethren,  and  slept  at  his  own  lodgings.    Affidavit  of  Mr.  Bamet, 

2.  During  this  separation,  be  conversed  with  one  person  on  the  subject  of  the  trial,  *  de- 
claring that  the  evidence  of  a  certain  witness  went  hard  against  the  prisoner;*  and  being 
told  by  another  [)erson,  that  *  he  supposed  the  evidence  would  go  hard  against  Fries.*    jS/' 

fidavit  of  haoc  Bouah, 

3.  Hence,  in  the  contemplation  of  the  law,  he  was  committed  by  an  expression  of  his 
own  opinion,  and  influenced  by  the  expression  of  the  opinion  of  another. 

4.  The  law  and  practice  of  PenDsyivauia,  (in  the  Federal  as  well  as  the  State  Courts,) 
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haTa  nnifonnly  opposed  the  separmtion  of  the  juiy  ia  a  capital  caae,  tboagh  oeoessity  hii 
corapelled  an  adjournment  of  the  Court. 

5.  The  law  of  England  is  peremptory,  that  a  jury  in  a  capital  case  cannot  be  dischai^cd 
without  giving  a  verdict,  and  that  thej  cannot  give  a  privy  verdict.  From  Fo9t.  2.%  §  '28,  it 
appears  that  the  meaning  of  the  expression  '^can't  be  discharged'  is,  that  the  jury  can't  be 
permitted  to  separate,  and  the  reason  why  a  privy  verdict  cannot  'bis  received  in  a  capitil 
case,  is  for  fear  of  tampering,  and  oorraption,  whic^  is  much  s^ronser  than  the  case  of  se|it< 
rating  before  they  have  agreed.  Co.  LiU.  227 ;  Hawk,  B,  2,  C.  47,  $  1,  3 ;  4  Btadk.  C^  360; 
2  &r.  984. 

6.  It  is  true,  that  in  civil  cases,  a  aeparating  works  only  a  punishment  of  the  ddinqural 
juror ;  and  in  misdemeanours,  the  rule  is  not  stric^y  enforced,  though  an  able  cnonsel  hu 
given  a  formal  opinion,  that  the  separation  woulcl  be  a  mis-trial  even  in  a  misdemeanour. 
Bama,  441 ;  10  StaU  Tnak,  407  (n);  Harg.  edit,  CanmHgi  CoMt. 

7.  The  cases  put  by  Hale,  will  he  found  Jo  admit  of  a  clear  explanation,  consistent  with 
present  position. 

1st  The  first  case  is  not  stated  to  have  been  a  capital  one,  and  if  it  was  a  capital  one,  tb« 
jury  was  discharged  in  consequence  of  the  separadon  and  a  new  jury  sworn.     2  Hale,  29S. 

2d.  The  second  is  either  a  case  of  n^isdemeanour  or  a  trespass ;  and  the  whole  proceeding 
was  matter  of  consent     2  Halt,  296. 

8.  But  the  law  has  been  adjudged.  On  the  question, '  whether  af\er  a  prisoner  is  upon  his 
trial,  and  the  evidence  of  the  prosecution  is  given,  the  jury  may  teparate  for  a  ftsnc,  which  is 
the  consequence  of  an  adjournment  to  another  day,'  the  judges  of  England  were  deckledif 
in  the  negative.    4  Staie  Trialt,  232 ;  Harg.  edit.  Li.  Ddamtrt't  Cau;  3  Imtt.  30. 

9.  And  on  the  principle  of  this  decision,  the  Lo^  High  Steward  declared  that  a  verdict 
and  judgment  given  af\er  such  separation  would  be  erroneous,  aiKl  liable  to  be  reversed. 

lU.  This  remained  the  law  of  the  land,  so  that  there  could  be  neither  an  adjoumroent  d 
the  Court,  nor  a  separation  of  the  jury,  in  a  capital  case,  till  the  late  (rials  of  Hardy,  Tooke, 
&C.  But  the  alteration  then  introduced  was  limited  by  the  necessity  that  called  for  it-— to  in 
adjournment  of  the  Court,  not  extended  to  a  separation  of  the  jury.  Accordingly,  in  nooeof 
the  instances  did  the  jury  separate. 

Wa  are,  sir,  your  most  obsdieht  hamble  servants, 

(Signed,)  WH.  LEWIS. 

A.  J.  DALLAS." 

The  reception  by  the  President  of  this  memorial,  is  thus  treated  by  Mr.  Pickering  in  a  ietw 
to  Mr.  Wolcott,  dated, 

Pkiladelpkia,  Jtme  24.  1800. 

In  conversation,  lately,  with  Mr.  Liston,  the  pardoning  of  the  three  persons.  Fries,  Gett- 
man  and  Hainey,  Northampton  insurgents,  convicted  of  treason,  and  sentenced  to  be  hiiniifJt 
M-asmenlioneti,  and  the  extraordinary  measure  of  the  President,  in  consulting  Mr.  Lewisarxi 
Mr.  Dallas,  lUe pritotur's  counsel,  instead  of  the  judges,  to  gel  information,  either  as  to  the  hw  or 
the  facts  in  thecase;  and,  that  Lewis  and  Dallas  gave  their  statement  and  opinion  in  writing, 
expressing  it  to  be  done  at  tlie  request  of  the  President  **  Yes,"  said  Mr,  Li>ion,  **  Mr.  Dnliw 
showed  me  their  letter  to  the  President;'  and  then  spoke  of  its  contents,  mentioning  tt»« 
opinion  of  those  gentlemen  to  the  best  of  my  recollection,  that  the  acts  of  tliose  in!>urgenis 
amounted  to  sedirion,  but  not  to  treason.  Rii  the  fact  of  Mr.  Dallas'  showing  the  letter  to 
Mr.  Liston,  was  the  principal  and  only  thing  you  desired  me  to  state,  and  of  that  I  am 
certain. 

With  sincere  respect  and  esteem,  &c., 

T.  PICKERING. 

In  connection  with  Fries,  a  series  of  parties,  supposed,  to  be  his  confetlerates,  were  io* 
dieted,  several  for  treason,  and  the  remainder  for  mis<lemeanoiirs  in  obstructing  the  rours'cf 
justice,  reports  of  the  prosecution  of  whom  may  be  given  in  atK>iiker  volume.  All  were  ulti- 
mately pardoned. 

Fries,  it  is  said,  opened  a  tin-ware  store  in  Philadelpliia,  where,  profiting  by  the  niyfcm 
his  notoriety  drew  to  him,  he  acquired  a  respectable  fortune,  and  a  respectable  chamctti. 
See  Sawyer's  Life  of  Randolph,  19. 
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DAVID  FROTHINGHAM, 


FOR  A 


LIBEL  ON  GENERAL  HAMILTON. 


NEW  YORK  OYER  AND  TERMINER,  1799* 


VjsliA  substance  of  the  indictment  was,  that  with  a  design  to  ii\jiire 

name  and  reputation  of  General  Hamilton,  and^  to  expose  him  to 

>lic  hatred  and  contempt,  and  to  cause  it  to  be  believed  that  he  was 

ifile  and  opposed  to  the  Republican  Government  of  the  United  States, 

defendant   had   published  a  libel,  in  which  it  was  alleged  that 

neral  Hamilton  was  at  the  bottom  of  the  efforts  to  purchase  the  Au- 

a;  that  Mrs.  Bache  had  refused  to  sell  her  paper  m  consequence  of 

said  efforts,  because,  in  the  hands  of  General  Hamilton,  or  his 

mtSj  it  would  be  employed  to  injure  republicanism;  and  secondly,  * 

.t  the  libel  insinuated  and  intended  to  cause  it  to  be  suspected,  that 

neral  Hamilton,  while  Secretary  of  the  Treasury,  had  corruptly 

iculated;  and,  lastly,  that  the  libel  insinuated,  and  intended  to  cause 

0  be  suspected,  that  Mr.  Listen^  the  British  minister,  and  General 
milton  were  united  in  an  effort  to  purchase  the  Aurora — that 
the  execution  of  this  design,  General  Hamilton  received  of  the  Bri- 

1  minister  secret  service  money  of  the  king  of  Great  Britain,  and 
.t  this  partnership  with  Mr.  Listen  in  the  purchase  of  Mrs.  Bache's 
)er,  was  to  answer  corrupt  purposes  of  the  British  mpnarch. 

rhe  case  was  opened  on  Nov.  16,  1799. 

The  counsel  on  the  part  of  the  prosecution  were  Mr.  Josiah  Hoff- 

n,  the  attorney-general,  and  Mr.  Golden,  assistant  attorney-general. 

;  BrockHolst  and  Mr.  Edward  Livingston  were  concerned  for  the 

endant.    Neither  Mr.  Golden,  nor  Mr.  E.  Livingston,  however,  took 

T  part  in  the  case. 

Fo  prove  the  publishing  of  the  paper  charged  as  a  libel,  the  assistant 

omey-general  was  examined.     He  said,  that  in  consequence  of  a 

^r  he  had  received  from  General  Hamilton,t  and  from  a  desire  to 

In  making  up  this  report,  I  have  relied  on — ^besides  the  minntes  of  the  court — ^the 
V  York  Spectator,  of  Nov.  25,  1709,  and  the  Aurora  of  the  same  date,  the  first  well 
wn  as  a  federal,  and  the  second  as  a  democratic,  organ. 

This  letter  was  as  follows: 

New  York,  Nov.  S,  1799. 
im — ^"Greenleafs  New  Daily  Advertiser"  of  this  morning  contains  a  publication  entitled 
itnct  of  a  letter  from  Philadelphia,  dated  September  20th,"  which  charges  me  with  beins 
le  **  bottom"  of  an  **efibrt  to  suppress  the  Aurora"  (a  newspaper  of  that  city),  by  pecit* 
y  means. 
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avoid  directing  the  prosecution  against  a  woman,  and  a  widow,  lie 
called  on  Mrs.  Greenleaf,  and  informed  her  that  if  she  would  point  out 
the  real  editor  or  conductor  of  her  paper,  he  alone  should  be  made 
responsible  for  the  offence.  That  Mrs.  Greenleaf  denied  she  was  at  all 
concerned  in  the  management  or  direction  of  her  press.  That  she  in- 
troduced the  defendant  as  the  person  who  was  accountable  for  whatever 
was  printed  under  her  name.  That  after  hearing  from  the  assistant 
attorney-general  the  object  of  his  visit,  and  after  having  examined  the 
libel  mentioned  in  the  indictment,  the  defendant  said,  he  expected  no 
one  but  himself  was  answerable  for  any  publication  which  appeared  in 
the  Argus,  observing,  however,  that  the  offensive  article  in  the  present 
case  was  copied  from  another  paper,  and  that  he  had  no  concern  in  its 
publication.* 

General  Hamilton  was  then  offered  as  a  witness  on  the  part  of  the 
prosecution,  First,  to  explain  some  of  the  innuendoes  in  the  indictment, 
and  secondly,  to  prove  that  every  part  of  it  was  false.  He  was  ob- 
jected to  by  the  defendant's  counseLf 

The.  court  admitted  Gen.  Hamilton  to  explain  the  innuendoes,  but  de- 
clared that  the  law  not  allowing  the  truth  or  falsehood  of  a  libel  to  be 
controverted  on  a  trial  for  that  offence,  they  would  exclude  all  testimony 
as  to  those  points  on  either  side,  even  if  there  were  consent  of  counsel! 

It  is  well  known,  that  I  have  long  been  the  object  of  the  most  malignant  calaronies  oftbe 
faction  opposed  to  oar  government,  through  the  medium  of  the  papers  deTOtad  to  their  Tievi 
Hitherto,  I  have  foreborne  to  resort  to  the  laws  for  the  punishment  of  the  authors  and  abef* 
tors,  and  were  I  to  consult  personal  considerations  alone,  I  should  continue  in  this  ooan^ 
repaying  hatred  with  contempt    But  public  motives  now  compel  me  to  a  diflereot  oooJoct 
*  The  designs  of  that  faction  to  overturn  our  government,  and,  with  it  the  great  pillars  of  sodil 
security  and  happiness,  in  this  country,  become  every  day  more  manifest,  and  have  of  bM 
acquired  a  degree  of  system  which  renders  them  formi<lable..   One  principal  engine  for 
effecting  the  scheme  is,  by  audacious  falsehoods,  to  destroy  the  confidence  of  the  penple  in 
all  those  who  are,  in  any  degree,  conspicuous  among  the  supporters  of  the  government;— »n 
engine  which  has  been  employed  in  lime  past  with  too  much  success,  and  which,  unl»« 
oountcracte<l,  in  future,  is  likely  to  be  attended  with  very  fatal  consequences.     To  oouoitract 
it  is,  therefore,  a  duly  to  the  commuiiify. 

Among  the  specimens  of  the  contrivance,  that,  which  is  the  subject  of  the  present  lf't*^ 
demands  peculiar  attention.  A  bolder  calumny;  one  more  absolutely  d  est  it  iiteof  fountiatii'O, 
was  never  propagated.  And  ils  dangerous  tendency  needs  no  commeut;  being  i--alciila»«^i 
to  inspire  the  belief  that  the  independence  and  liberty  of  the  press  are  endangered  by  ^^ 
intrigues  of  ambitious  citizens  aided  by  foreign  gold. 

In  so  flagrant  a  case,  the  force  of  the  laws  must  be  tried.  I  therefore  request  that  yxi 
will  take  immediate  measures  towards  the  prosecution  of  the  persons  who  conduct  thetru- 
closed  paper.  With  great  oonsiderniion,  I  am,  Sir, 

Your  obedient  servant, 
A.  HAMILTON. 
JosiAR  HoFFXAir,  Eso.^  Attorney-General ;  in  his  absence, 

C.  CoLDKN,  A.  A.  General. 

•  The  report  in  the  N.  Y.  Gazette  says: — "The  attorney-general  had  stated  to  the  jury,  in 
opening  the  cause,  that  he  would  not  avail  himself  of  the  law  which  [irohihitt'tl  ihe  dtf«?n;i- 
ant  from  giving  in  evidence  the  truth  of  the  libel.  He  now  challeng»Hl  the  defeiKlanttosliow 
thattliere  was  room  even  to  8us[>ect  that  any  part  of  the  otfensive  public^ition  wa>  true.  Tlifl 
defendant's  counsel  declind  to  do  this."  This,  however,  must  be  too  broadly  stated,  a*  it  ;* 
not  likely  that  in  a  ca^^e  so  hotly  contested  the  prosecution  would  close  without  proving  it^ 
innuendoes ;  and  then— on  the  defendant  not  asking  lo  goat  once  to  the  jury  on  the  grofiml  of 
a  failure  of  evidence,  but  declining  to  justify — taking  up  its  case  agam,  and  supplying;  the 
missing  testimony. 

f  The  re()ort  in  the  N.  Y.  Gazette  says,  that  the  defendant's  counsel  acknowledged  **  thnt  be 

did  not  pretend  to  have  any  testimony  whatever  to  the  truth  of  the  alie|^ti<Hi  in  ihepublK^* 

tion  charged  as  a  libel,  and  that  for  his  own  part  he  believed  it  to  be  a  mere  fabncauoa. ' 

Of  this  acknowledgment  no  trace  appears  in  the  report  in  the  Aurora. 

^  The  report  in  the  Aurora  says :— "  He  was  asked  what  was  generally  tmdersioood  b/ 
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The  defendant's  counsel  took  the  ground  that  Mrs.  Greenleaf  ought 
to  have  been  the  person  prosecuted  for  the  libel,  if  it  was  one,  and  not 
the  defendant,  who  was  only  her  journeyman ;  and  secondly,  that  the 
publication  was  no  libeL 

Mr.  Justice  Badcliff,  (with  whom  was  the  Mayor  and  Recorder,)  after 
cautioning  the  jury  against  the.  influence  of  party  spirit  in  a  case  so  apt 
to  excite  it,  stated  in  substance  that  this  was  a  prosecution  under  the 
common  law  of  our  country,  by  which  we  and  our  ancestors  had  been 
governed  from  the  earliest  times ;  that  according  to  that  law  he  who 
published  a  writing  or  printing,  or  even  a  picture  tending  to  expose  a 
man  to  hatred,  contempt  or  ridicule,  was  guilty  of  the  offence  charged 
against  the  defendant.  The  inquiry  of  the  jury,  he  said,  would  be 
whether  the  piece  mentioned  in  the  indictment  was  calculated  to  expose 
Gen;  Hamilton  to  the  hatred  and  contempt  of  his  fellow  citizens,  and 
if  it  was,  whether  the  defendant  had  published  it.  By  innuendoes  the 
indic^tment  had  explained  the  offensive  publication  to  mean  that  Gen. 
Hamilton  was  not  a  Republican;  that  he  had  corruptly  speculated 
while  he  was  Secretary  of  the  Treasury,  and  that  he  was  in  league  with 
the  British  Minister,  and  received  moneys  from  the  British  king  for  pur- 
poses inimical  to  the  form  of  the  government  which  was  adopted  by  the 
United  States,  and  which  by  the  Constitution  was  guarantied  to  each 
particular  state. 

The  words  might  mean  more  than  they  expressed,  and  it  was  the 
business  of  the  innuendoes  to  give  or  express  the  whole  or  true  mean- 
ings The  jury  were  to  judge  from  a  due  consideration  of  the  publica- 
tion, whether  such  was  the  case  in  this  indictment,  and  whether  the 
indictment  expressed  the  meaning  of  the  publication  as  it  would  be  taken 
by  men  of  common  understanding.  Upon  this  subject  the  court  were 
unanimous,  and  had  no  doubt.  They  were  of  opinion  that  the  innuen- 
does were  just,  and  that  the  matter  was  libellous.  Upon  the  second 
point  also  the  court  was  explicit,  that  the  defendant,  even  as  a  jour- 
neyman, was  liable  to  the  prosecution.  But  there  could  be  no  doubt 
as  to  the  distinct  manner  in  which  he  had  assumed  all  responsibility. 

The  jury,  after  being  out  about  two  hours,  returned  with  a  verdict  of 
guilty. 

The  judgment  of  the  court  was,  "  that  the  said  David  Frothing- 
ham,  the  aforesaid  defendant,  for  the  said  offence  whereof  he  is  con- 
victed, pay  a  fine  of  five  hundred  dollars,  and  that  he  be  imprisoned 
in  the  Bridewell  of  the  City  of  New  York,  for  the  term  of  four  ca- 
lendar months;  and  it  is  further  ordered,  that  he  stand  committed 
until  the  said  fine  be  paid,  and  until  he  enter  into  a  recognizance, 
himself  in  $1,000,  and  two  securities,  each  in  the  sum  of  $500,  or 
one  competent  security  in  the  sum  of  $1,000,  conditioned  for  the  good 
behaviour  of  the  said  defendant,  for  the  term  of  two  years  after  the 
expiration  of  the  said  imprisonment," 

merd  aervia  money fhe'ing  very  well  versed  in  tbe  vernacular  tongue.  He  ibund  some  difficulty 
in  the  eiplanation,  but  gave  it  as  his  opinion  that  it  meant  money  appropriated  by  a  govern- 
ment, generally,  for  corrvpt  purpoteSj  as  it  respected  the  country  and  government  in  which  it 
was  to  be  distributed,  but  in  support  of  the  government  which  gave  Ut  He  was  then  asked  if 
beconsiflered  the  jSurora  a$  hottile  to  the  government  of  the  United  States?  And  he  replied 
in  the  affirmative !    This  closed  the  testimony/' 


TRIAL 


OF 


ISAAC    WILLIAMS, 


FOR 


ACCEPTING  A  COMMISSION  IN  A  FRENCH  ARMED  VESSEL, 
AND  SERVING  IN  SAME  AGAINST  GREAT  BRITAIN. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  CONNECTICUT  DISTRICT. 

HARTFORD,  1799.* 


The  indictment  charged,  that  Isaac  Williams,  o^  Norwich,  in  the 
County  of  New  London,  in  said  district  of  Connecticnt,  a  citixen  of 
this  United  States,  did,  without  the  jurisdiction  of  any  particular  State, 
viz :   at  Guadaloupe,  in  the  West  Indies,  on  or  about  the  twentieth 
day  of  February,  A.D.  1797,  he,  the  said  Isaac  Williams,  then  being 
a  citizen  of  the  United  States,  accept  from  the  Republic  of  France, » 
foreign  state,  and  then  enemy  to  the  King  of  Great  Britain,  and  at 
open  war  with  said  king — said  king  then  was,  and  ever  since  hath  been, 
in  amity  with  said  United  States — a  commission  and  instructions  to 
commit  acts  of  hostility  and  violence  against  the  said  king  and  bis 
subjects,  all  of  which  is  contrary  to  the  twenty-first  article  of  the 
treaty    of  amity,   commerce,   and   navigation  then  existing   between 
Great  Britain  and  the  said  United  States,  &c. 

On  the  trial,  it  was  admitted  on  the  part  of  Williams,  that  he  had  com- 
mitted the  facts  alleged  against  him  in  the  indictment,  but,  in  his  defence, 
he  offered  to  prove  that,  in  the  year  1792,  he  received  from  the  Consnl- 
General  of  the  French  Republic,  a  warrant,  appointing  him  third-lieute- 
nant on  board  the  Jupiter,  a  French  seventy-four  gun  ship ;  that,  pursuant 
to  this  appointment,  he  went  on  board  the  Jupiter,  and  took  the  command 
to  which  he  was  appointed;  that  the  Jupiter  soon  after  sailed  for  France, 
and  arrived  at  Rochefort,  in  France,  in  the  autumn  of  the  same  year; 

•  The  report  in  the  text  is  substantially  taken  from  the  Connecticut  Conrantof  Septembec 
30,  1799,  the  record  having  been  resorlcil  to,  in  addition,  for  the  purpose  of  giving  grrtt^' 
precision.  The  charge  of  the  Chief  Justice  is  the  same  with  that  given  in  1  Turk.  hhck. 
part  i.  App.  43G,  and  in  3  Wheat,  82,  with  the  exception  that  the  omissioos  iu  the  latttf 
reports  are  supplied  in  the  text. 
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that  at  Rochefort  he  was  duly  naturalized  in  the  yarious  Bureaux  in 
that  place,  the  same  autumn,  renouncing  his  allegiance  to  all  other 
countries,  particularly  to  America,  and  taking  an  oath  of  allegiance 
to  the  Republic  of  France,  all  according  to  the  laws  of  said  Republic; 
that  immediately  after  said  naturalization  he  was  duly  commissioned 
by  the  Republic  of  France  appointing  him  a  second-lieutenant  on 
board  a  French  frigate  called  the  Gharont ;  and  that  before  the  ratifi- 
cation of  the  treaty  of  amity  and  commerce  between  the  United  States 
and  Great  Britain,  he  was  duly  commissioned  by  the  French  Republic 
a  second-lieutenant  on  board  a  seventy-four  gun  ship,  in  the  service  of 
said  republic;  and  that  he  has  ever  continued  under  the  government 
of  the  French  Republic  down  to  the  present  time,  and  the  most  of 
said  time  actually  residetit  in  the  dominions  of  the  French  Republic; 
that  during  said  period  he  was  not  resident  in  the  United  States  more 
than  six  months,  which  was  in  the  year  1796,  when  he  came  to  this 
country  for  the  purpose  merely  of  visiting  his  relations  and  friends; 
that,  for  about  three  years  past,  he  has  been  domiciliated  in  the  island 
of  Guadaloupe,  within  the  dominions  of  the  French  Republic,  and  has 
made  that  place  his  fixed  habitation,  without  any  design  of  again  re- 
turning to  the  United  States  for  permanent  residence.  The  Attorney 
fot  the  District  conceded  .the  above  mentioned  statement  to  be  true;  but 
objected  that  it  ought  not  to  be  admitted  as  evidence  to  the  jury,  be- 
cause it  could  have  no  operation  in  law  to  justify  the  prisoner  in  com- 
mitting the  facts  alleged  against  him  in  the  indictment.  This  ques- 
tion was  argued  on  both  sides  by  Mr.  Pierpont  Edwards  for  the  United 
States,  and  Mr.  I))avid  Daggett  for  the  prisoner. 

Judge  Law  f  district  judge)  expressed  doubts  as  to  the  legal  opera- 
tion of  the  eviaence;  and  gave  it  as  his  opinion,  that  the  evidence,  and 
the  operation  of  law  thereon,  be  left  to  the  consideration  of  the  jury. 
Judge  Ellsworth,  the  Chief  Justice  of  the  United  States,  stated  his 
yiews  nearly  in  the  following  language: 

The  common  law  of  this  country  remains  the  same  as  it  was  before 
the  Revolution.  The  present  question  is  to  be  decided  by  two  great 
principles;  one  is,  that  all  the  members  of  civil  community  are  bound 
to  each  other  by  compact.  The  other  is,  that  one  of  the  parties  to 
this  compact  cannot  dissolve  it  by  his  own  act.  The  compact  between 
our  community  ajid  its  members  is,  that  the  community  will  protect  its 
members;  and  on  the  part  of  the  members,  that  they  will  at  all  times 
be  obedient  to  the  laws  of  the  community,  and  faithful  in  its  defence. 
This  compact  distinguishes  our  government  from  those  which  are  founded 
in  violence  or  fraud.  It  necessarily  results,  that  the  members  cannot 
dissolve  this  compact,  without  the  consent  or  default  of  the  community. 
There  has  been  here  no  consent — no  default.  Default  is  not  pretended. 
Express  consent  is  not  claimed ;  but  it  has  been  argued,  that  the  con- 
sent of  the  community  is  implied  by  its  policy — ^its  conditions,  and  its 
acts. 

In  countries  so  crowded  with  inhabitants  that  the  means  of  subsist- 
ence are  difficult  to  be  obtained,  it  is  reason  and  policy  to  permit  emi- 
gration. But  our  policy  is  difierent;  for  our  country  is  but  sparsely 
settled,  and  we  have  no  inhabitants  to  spare. 

Consent  has  been  argued  from  the  condition  of  the  country;  because 
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we  were  in  a  state  of  peace.  But  though  we  were  in  peace  the  war 
had  commenced  in  Europe.  We  wished  to  have  nothing  to  do  with 
the  war;  but  the  war  would  have  something  to  do  with  us.  It  has  been 
extremely  difficult  for  us  to  keep  out  of  this  war;  the  progress  of  it  has 
threatened  to  inyolve  us.  It  has  been  necessary  for  our  government  to 
be  vigilant  in  restraining  our  own  citizens  from  those  acts  which  would 
involve  us  in  hostilities.  The  most  visionary  writers  on  this  subject  do 
not  contend  for  the  principle  in  the  unlimited  extent,  that  a  citizen  may 
at  any  and  at  all  times,  renounce  his  own,  and  join  himself  to  a  foreign 
country.  Consent  has  been  argued  from  the  acts  of  our  own  govern- 
ment, permitting  the  naturalization  of  foreigners.  When  a  foreigner 
presents  himself  here,  and  proves  himself  to  be  of  a  good  moral  cha- 
racter, well  affected  to  the  Constitution  and  government  of  the  United 
States,  and  a  friend  to  the  good  order  and  happiness  of  civil  society;  if 
he  has  resided  here  the  time  prescribed  by  law,  we  grant  him  the  pri- 
vilege of  a  citizen.  We  do  not  inquire  what  his  relation  is  to  his  own 
country;  we  have  not  the  means  of  knowing,  and  the  inquiry  would  be 
indelicate;  we  leave  him  to  judge  of  that.  If  he  embarrasses  himself 
by  contracting  contradictory  obligations,  the  fault  and  the  folly  are  his 
own.  But  this  implies  no  consent  of  the  government,  that  our  own*  citi- 
zens should  expatriate  thenaselves.  Therefore,  it  is  my  opinion  that 
these  facts  which  the  prisoner  offers  to  prove  in  his  defence,  are  totally 
irrelevant;  they  can  have  no  operation  in  law;  and  the  jury  ought  not 
to  be  embarrassed  or  troubled  with  them;  but  by  the  constitution  of  the 
court  the  evidence  must  go  to  the  jury. 

The  cause  and  the  evidence  were  accordingly  comniitted  to  the  jury. 
The  jury  soon  agreed  on  a  verdict,  and  found  the  prisoner  guilty.  The 
court  sentenced  him  to  pay  a  fine  of  one  thousand  dollars,  and  to  suffer 
four  months  imprisonment. 

The  defendant  was  also  indicted  before  the  court,  for  ha\'ing  on  the 
23d  of  September,  1797,  in  a  hostile  manner,  with  a  privateer  commis- 
sioned by  the  French  Republic,  attacked  and  captured  a  British  ship 
and  crew  on  the  high  seas,  contrary  to  the  twenty-first  article  of  the 
treaty  between  the  United  States  and  Great  Britain,  said  Williams  be- 
ing then  a  citizen  of  the  United  States,  the  French  Republic  being  then 
at  war  with  the  King  of  Great  Britain,  and  said  King  being  in  amity 
with  the  United  States.  Williams*  defence  on  the  first  indictment  being 
of  no  avail,  and  having  no  other  defence  to  this,  he  plea<led  guilty. 
The  court  sentenced  him  to  pay  a  fine  of  one  thousand  dollars,  and  to 
suffer  a  further  imprisonment  of  four  months.* 

•  Cobbett,  on  July  19,  1799,  thus  noticed  the  proceedings  wliich  led  to  this  trial : 

"Williams,  the  American  traitor. — St  Johns,  Antigua,  May  1.      The  sliip  William.  Cup- 
tain  Atkinson,  from  Lancaster  and  Cork,  bound  to  this  island,  has  been  taken  ami  carried 
into  Point  a  Pctrc.     She  sailed  from  Cork  on  the  14th  ult.;  and  on  the  17th»  lat.  7®  N..  and 
lonp.  59°  30'  W.,  in  cotnpany  with  the  ship  Betsy,  Captain  Fieek,  from   Glasgow,  feil  in 
with  a  French  privateer  schooner  of  10  puns,  full  of  men,  mostly  Americans,  and  ccm- 
manded  by  one  Williams,  an  American.     The  privateer  immediately  attacked  the   Bt-t.-v, 
which,  after  some  resistance,  struck,  and  was  sent  olf  for  Guadaioupe;  after  which  an  erV 
gagemcnt  commenced  between  the  William  and  the  privateer,  and  continued  for  fi\e  licur«, 
when  the  latter  M'as  obliged  to  sheer  olf.     A  gentleman  from  the  West  Indies,  wlio  IjlIc'.j 
Lad  the  misfortune  to  be  taken  by  the  French,  assures  us  that  he  is  personally  a«v]unirirrd 
with  Williams,  whose  Christian  name  is  Isaac,  a  native  of  Norwich,  State  of  Connecuout; 
and  that  he  has  treated  some  of  bis  countrymen,  that  fell  into  his  bands,  with  the  greater 
barbarity." 
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Mr.  Cbmmoey  Goodrich,  in  a  letter  to  Mr.  Wolcott,  Sept  28,  1799,  (2  Oibbti'  jidtnin.  of 
Wash,  tf  M.  266,)  says  :— 

**  Isaac  Williams,  the  noted  privateersman,  has  been  tried  on  two  indictments,  on  one  of 
the  articles  of  the  British  treaty,  for  accepting  a  commission  and  committing  hostilities 
against  the  British.  He  offered,  in  evidence,  residence  in  France  since  1792  (except  being 
here  on  a  visit  five  months),  and  an  act  of  naturalization ;  both  were  objected  to  as  not  being 
relevant,  on  the  ground  of  liis  being  an  American  by  birth,  and  his  allegiance  unchangeable. 
Judge  Law  was  for  admitting  it.  Judge  Ellsworth  decided  against  the  admission ;  so  it 
went  to  the  jury,  >vho  found  him  guilty. 

So  much  for  naturaliafation  acts.  He  is  sentenced  to  pay  a  fine  of  one  thousand  dollars 
on  each  indictment,  and  suffer  imprisonment,  on  each,  four  months.  A  bill  is  found  against 
Holt,  the  Bee  man.  The  Jacobins  are  impudent  and  cross.  They  think  they  gain  ground: 
they  are  mistaken." 


The  question  raised  in  the  text,  whethei*  a  citizen  may,  in  any  manner,  without  the  con- 
sent of  his  government,  cast  off  his  allegiance  to  his  native  country,  is  one  which  has  risen 
in  this  country  to  more  than  theoretical  importance.  The  very  liberal  policy  of  our  naturali- 
zation laws,  in  the  domestication  of  foreigners,  has  necessarily  a  tendency  to  render  com- 
plicated and  conflicting  their  duties  to  their  native  and  their  adopted  countries.  Occasions 
must  necessarily  arise  when  inconsistent  claims  to  the  services  and  the  obedience  of  the 
same  individuals  will  be  put  forward.  One  of  the  chief  causes  of  the  war  of  1812, 
was  the  disregard  paid,  by  the  British  Government,  to  the  naturalization  of  British  subjects 
in  Jthis  country.  Within  a  very  short  period,  the  matter  has  been  again  agitated  in  the 
masterly  dispatches  of  Mr.  Buchanan,  arising  from  the  detention  of  Bergen  and  Ryan,  during 
the  late  insurrection  in  Ireland.  The  claim  of  the  United  States  for  the  release  of  these 
parties' was  founded  on  the  assumption  that,  as  naturalized  citizens  of  this  country,  thej 
were  no  longer  subject  to  the  jurisdiction  of  England. 

The  tendency  of  the  public  mind  in  this  country  is  unquestionably  in  favour  of  the  right 
of  expatriation.  The' extravagant  extent  to  which  the  doctrine  of  perpetual  allegiance  has 
been  at  times  carried  in  England ;  the  grievances  suffered  by  us  from  the  practical  operation 
of  the  English  rule  during  the  early  part  of  this  century,  and  tlie  somewhat  migratory  habits 
of  our  people,  have  rendered  the  doctrine  distasteful;  while  the  apparent  inconsistency  with 
our  system  of  naturalization,  and  the  uniform  encouragement  afforded  by  the  government 
to  emigration,  have  been  thought  to  preclude  its  adoption  by  the  courts.  It  has  also,  as  has 
been  seen,  been  opposed  by  very  high  authority  in  the  Cabinet  and  in  Congress. 

But  wliatever  may  be  the  popular  feeling  on  the  subject,  the  question,  as  far  as  judicial 
decifiqn  extends,  scums  settled  in  accordance  with  tiie  view  expressed  by  C.  J.  Ellsworth 
in  the  text,  as  well  as  that  hinted  by  Judge  Wilson,  in  Henfield's  case,  (an/e,  p.  85,)  viz : 
that  no  citizen  of  the  United  States  can  tlirow  off  his  allegiance,  without  the  consent  of 
Congress.  ^ 

The  common  law  maxim  is,  nemo  potest  exuere  pairiam^nec  debitum  HgeatUia  efurare ;  that 
no  one  may  throw  off  his  country  or  abjure  his  allegiance.  Story'i  ccue^  Dyer,  29,  §  6;  1 
Black.  Com.  310  J  1  HoZe,  P.  C.  G8.  This  rule,  founded  on  the  feudal  relation  of  lord  and 
vaMffid,  stamps  ufwn  any  one  born  within  the  British  kingdom,  so  indelibly  the  character  of 
a  British  subject,  that  no  act  on  his  part  can  relieve  him  from  its  consequent  duties.  Enter- 
ing into  a  foreign  service  without  leave  of  the  sovereign,  or  refusing  to  leave  such  service 
when  required  by  proclamation,  is  a  misdemeanour.  (1  East.  P.  C.  81.)  No  matter  how 
solemn  a  mode  of  abjuration  is  adopted,  the  subject  is  still  liable  to  punishment  for  offences 
against  tlie  government.  The  case  of  JEnesLS  Macdonald  is  an  illustration  of  the  severity 
of  the  rule.  JEneas  Macdonald  was  a  native  of  Scotland.  At  a  very  early  period  he  had 
been  taken  to  France ;  had  passed  there  all  the  earlier  portion  of  his  life;  and  had  entered 
the  service  of  the  king  of  France.  He  took  part  in  the  rebellion  of  1745,  and  served  under 
the  Pretender  at  Culloden.  Being  taken  a(\er  that  battle,  he  was  indicted  for  high  treason. 
He  claimed  tlie  treatment  due  by  the  laws  of  war  to  an  alien  enemy.  But  the  judges  all 
held,  that  notwithstanding  his  removal  to  France,  he  still  remained  a  subject,  and  the  jury 
found  him  guilty  of  high  treason.  He  was  afterwards  pardoned  by  George  H.,  on  condi- 
tion of  leaving  the  kingdom,  and  never  again  bearing  arms  against  it.    {Fotter^  Cr,  L.  59.) 

The  publicists,  in  general,  speak  rather  vaguely  on  the  subject,  and  perhaps  somewhat 
confound  the  right  of  emigration  and  the  right  of  expatriation,  in  tliemselves  distinct.  Grotitu 
(jB.  2,  ch.  5,  §  24)  speaks  of  the  right  to  leave  the  state  at  pleasure,  as  a  natural  right,  but 
subjects  it  to  the  provisos,  that  we  ought  not  to  go  out  in  troops  or  large  companies;  nor 
where  there  is  a  large  public  debt,  without  paying  our  proportion;  nor  when  the  state  is 
engaged  in  war,  or  involved  in  difRculties  of  any  kind. 

Wicqttrfort  {de  rAmboMtideur^  ch.  11),  in  discussing  the  question  whether  a  prince  may 
employ  foreigners  in  service  in  their  native  country,  which  he  answers  in  the  affirmative, 
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BssertSf  that  tbe  citizen  has  a  perfect  right  to  emigrate;  and  that  a  complete  aeTenace  of  all 
ties  with  his  native  country  will  be  effected  by  the  taking  an  oath  of  allegiance  to  a  foreim 
country.  Burlamaqui  is  more  definite  in  his  remarks:  He  says,  (B.  2,  p.  2,  c  5,  $  125,) 
^'It  is  a  right  inherent  in  all  free  people,  that  every  man  should  have  tlie  liberty  of  remov- 
ing out  of  tlie  commonwealth,  if  he  think  proper.  In  a  word,  when  a  person  becomes  a 
member  of  a  state,  he  does  not  thereby  renounce  the  care  of  himself  and  his  ou-o  privaia 
afliairs.  Thus,  the  subjects  of  a  state  cannot  be  denied  the  liberty  of  seftUng  elsewhere,  in 
order  to  procure  those  advantages  which  they  do  not  enjoy  in  their  native  oountry.*'  Ha 
then  goes  on  to  qualify  the  exercise  of  this  right  in  certain  instances.  Expatriation,  be  coo- 
eiders,  should  not  take  place  without  tlie  permission  of  the  sovereign,  though  he,  on  his 
part,  ought  not  to  refuse  it  without  important  reasons;  nor  at  an  unseasonable  juncture;  nor 
when  the  state  is  particularly  interested  in  his  remaining  at  home;  nor  if  there  be  any  pro* 
vision  on  the  subject  in  the  laws  of  his  country,  for  he  argues,  **  we  have  oonaented  to  ihase 
laws,  by  becoming  members  of  the  state." 

The  most  systematic  and  practical,  on  this  subject,  of  these  writers  on  political  law  is 
Vattel.  He  asserts  an  absolute  right  in  the  citizen  to  emigrate,  whefe  he  is  unat>le  to  procure 
subsistence  in  his  native  country ;  if  the  body  of  the  society,  or  he  who  represents  it,  fails  to 
discharge  its  obligations  towards  him ;  or,  if  the  major  part  of  the  nation  attempt  to  enact 
laws  in  relation  to  matters  in  which  the  social  compact  cannot  oblige  any  one  to  submission, 
as  in  matters  of  religion.  He  claims  for  him  a  qualified  right,  where  it  is  not  advantageous 
to  remain,  to  quit  his  country,  on  making  it  a  compensation  for  what  it  has  done  in  his 
ifavour:  provided  it  be  not  at  such  a  juncture  that  he  cannot  leave  it  without  visible  injury, 
and  that  all  municipal  regulations  on  tbe  subject  be  complied  with. 

But  the  opinions  of  these  jurists,  whatever  weight  they  may  have  from  the  names  attached 
to  them,  are  obviously,  in  their  naked  state,  but  imperfect  rules  of  guidance.  It  will  tiot  be 
found  that,  in  their  full  extent,  they  have  been  followed  in  the  codes  of  any  state  in  mdlem 
times.  Mr.Whewell,  one  of  the  latest  and  most  judicious  writers,  indeed,  {Elem.  Mor.,  v.  iL 
p.  394,)  asserts  that  no  practical  legislation  has  recognized  that  theoretical  view  which  per^ 
mits  any  man,  on  coming  of  age,  to  choose  a  country  for  himself.  His  country,  he  says,  is 
his  mother,  in  spite  of  him. 

Perfect  freedom  of  intercourse,  and  mutual  citizenship,  existed  among  the  different  states 
of  Greece ;  but  whether  any  restriction  was  laid  on  emigration  beyond  these  limits,  is  not 
known.  The  numerous  colonies  which  proceeded  thence,  would  scecn  to  negative  the  sup* 
position. 

The  Roman  law  orr  this  subject  is  not  very  clear  or  definite.  Cicero,  in  his  oration  for 
Balbus  (c.  13),  boasts  that  the  freedom  of  the  Roman  citizen  was  such  that  neither  could  be 
be  exiled  from,  nor  compelled  to  remain  in,  the  republic  against  his  consent  Tliispiwero/" 
retaining  or  throwing  off  at  pleasure  rights  acquire<I,  he  calls  the  firmest  fournlaiion  of 
Roman  liljerty.  "Nequis  invitus  civitate  mntetur:  neve  in  civitate  maneat  invitiis.  !!« 
sunt  enim  firdamcnta  firmissima  nostre  libertatis,  sui  quemcjue  juris  et  rctiijoirJi  et 
dimettendi  esse  dominum."  The  jus  po^  /wiimt  was  denied  to  those  who  preferred  remain- 
ing in  the  country  of  their  capture ;  and  the  Digest  illustrates  this  {joint  by  the  exam|)le  of 
Rcgulus,  (Lib.  49,  tit.  15, 1.  3.)  No  one,  however,  could  be  the  citizen  of  two  stau?*;  if  !i« 
adopted  another  allepiance,  he  was  obliged  to  give  up  that  to  Rome.  {Cic. pro  Balb.^ii: 
Jb.  pro  Cacina^  36 ;  Heiuecc.  Ant.  Rmn.  Jur.  App.<,  lib.  i.,  c.  i.,  72.) 

A  different  rule  prevailed  at  a  later  period,  as  regards  the  Municipia  of  Italy.  Thoush 
the  liberty  of  changing  his  residence  M'as  not  denied  to  the  Municipes,  yet  his  former  obli- 
gations still  remained,  and  he  by  emigration  became  subject  to  the  burthens  of  two  iiovern- 
ments  instead  of  one.  The  claims  of  his  place  of  origin  could  in  nowise  be  thrown  asi-le- 
(Cum  te  Byblium  origine,  incolem  apud  Beritum  esse  proponas,  morito  apnd  utrasque  civi- 
tates  muneribus  fungi  compelleris.  Code^  lib.  iv.  tit.  38,1.  1.  Origine  propria  nen.infm 
posse  volunlate  sua  cxirni  rnanifestum  est.  lb.  I.  4,  See  also,  Dig.  lib.  00,  tit.  1,2.)  S* 
1  Mich.  Hist,  of  France,  49,  54. 

While  the  feudal  system  pre\Tiiled,  this  right  could  not  liave  existed,  as  the  relaiion?tup 
between  lord  and  vassal  could  not  be  dissolved  but  by  mutual  consent. 

One  of  the  earliest  practical  illustrations  of  the  principle,  in  mo<lem  Europe,  wa«  the 
execution  of  General  Patkul  by  Charles  XII.  Patkul  was  a  native  of  Livonia,  a  pruvince 
of  Sweden,  but  had  quitted  his  country  when  twelve  years  of  age.  He  had  cliwtiiij;ui,ht«d 
himself  in  the  service  of  the  king  of  Saxony.  He  determined  to  remain  there,  and  uitL 
the  consent  of  his  former  sovereign,  and  in  time  of  peace,  sold  his  former  posse^^i«>nJ  ic 
Livonia.  Afterwards,  he  was  taken  prisoner  in  an  engagement  between  the  Swedt-s  ani 
the  Saxons.  He  was  condemned  and  executed  for  the  crime  of  treason  by  the  order:'  ( f 
Charles.  Vattel  blames  the  conduct  of  the  Swedish  monarch  as  contrary  to  evrry  priii:ip!* 
of  justice,  contending,  with  some  show  of  reason,  that  whatever  may  be  the  abstract  iV-c- 
trine  on  the  subject,  Charles  had,  by  permitting  Patkul  to  sell  his  estates,  and  to  remain  in 
the  army  of  the  king  of  Saxony,  consented  to  his  expatriation. 

The  Code  Napoleon  has  provided  expressly  for  the  case.    There  arc  three  means  l? 
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which  a  native  of  France  may  he  de-naturalized  and  deprived  of  the  rights  of  citizenship. 
IsL  By  naturalization  in  a  foreign  country.  2d.  By  acceptance,  without  authority  of  the 
fovemmeot,  of  an  office  in  any  other  State.  3d.  By  domiciliation  in  a  foreign  country  with- 
out intention  of  return.  From  tliis  last  is  excepted  a  domicile  for  the  purjxyses  of  commerce. 
Notwithstanding  these  provisions,  no  Frenchman  may,  under  any  circumstances,  bear  arms 
againit  his  native  country,  without  subjecting  himself  to  the  penalties  of  trea^n.  Pailliet^ 
Man,  de  Droit  Francais,  17. 

In  Spain,  in  the  time  of  Wilcuefort,  there  was  a  custom  permitting  any  one  to  remove 
from  the  kingdom  at  his  pleasure,  and  to  throw  otf,  entirely,  all  allegiance  to  his  sovereign. 
(Wiquefort,  tU  «i^.)  In  Russia,  on  the  contrary,  no  one  can  leave  the  empire  without  per- 
mission from  the  Emperor,  and  all  subjects  in  a  foreign  country  arc  liable  to  bo  recalled  at 
any  moment 

Having  thus,  cursorily,  glanced  at  the  question  as  it  has  been  considered  in  other  countries, 
we  will  proceed  to  detail  its  history  in  the  United  States. 

That  the  Kifig  of  England  refused  to  permit  the  natumlization  of  aliens  in  the  colonies, 
tras  one  of  the  causes  of  complaint  enumerated  in  tlie  Declaration  of  Independence.     Be- 
fore the  adoption  of  the  Constitution,  two  States,  Pennsylvania  and  Virginia,  had  provisions 
in  their  Constitution  and  laws  in  favor  of  the  ri^ht  of  cmigmtion.     These  provi:>ions  were 
consi<Iered  as  destroying  the  common  law  rule.  {Murray  v.  McCarthy^  2  Munford  393 ;  Jadi' 
»n  Y.  Burntj  3  Binn.  83.)     That  rule,  therefore,  in  1789,  was  not  the  law  of  all  the  States 
that  adopted  the  Constitution,  which  seems  to  negative  the  idea  that  the  principle  was 
adopted  at  the  formation  of  our  Federal  government,  as  part  of  the  common  law  recognized 
imiversally  in  the  States.    The  diversity  prevailing  in  the  Colonies  and  States,  prior  to  1789, 
Would  alfurd  strength  to  the  argument  that,  in  the  national  government,  the  common  law 
rtile  of  perpetual  allegiance  did  not  prevail.  Sand/ord  Vice  Ch.  in  Lynch  v.  Clarke  {ISaiidf, 
ch.  Jl  5&3-C58). 

In  several  of  the  States,  since  the  adoption  of  the  Constitution,  decisions  affirmative  of 
the  right  of  expatriation  have  been  pronounced.  In  Murray  v.  McCarthy  (ut  »tip.),  the 
Court  of  Appeals  held  this  right  to  be  original  and  indefeasible,  and  the  statute  which 
^iQunciated  it  to  be  merely  an  alhrmancc  of  an  immutable  princ-iple.  In  Jackson  v.  Burm 
(^ut  siqt.^j C.  J.  Tilghman  considers  the  English  doctrine  to  lie  inconsistent  Mith  the  Constitu- 
tion of  Pennsylvania.  The  Court  of  Appeals  of  Kentucky  in  bilberry  v.  Hawkins^  0  Dana, 
178,  asserted  expatriation  to  be  a  fundamental  doctrine,  and  that  the  citizen,  where  there  is 
xio  statute  regulation  on  the  subject,  may  in  good  faith  abjure  his  allegiance. 

There  are,  however,  restrictions  under  which  ilio  j>ower  is  to  bo  exercised.  Where  a 
person,  who  was  appointed  consul  to  a  foreign  port,  declarcfl,  before  he  left  the  country,  that 
He  intended  to  resign  his  consulate  and  settle  in  a  foreign  country,  it  was  held  that  this  was 
lield  not  suflicient  evidence  of  expatriation.  (Woolrid^e  v.  IVilkiiis,  3  How.  Mm.  3G0.)  The 
rnere  taking  of  an  oath  of  allegiance  in  a  foreign  country,  without  a  bona  fide  change  of 
domicile,  is  no  abjuration  of  the  country  of  birth.  (FwA  v.  Stout^hton,  2  John.  Ca.  49.)  It  is 
thus  possible  to  have  two  allegiances  co-extensive  in  duration.  See  also  Lynch  v.  Clarke, 
Mt  tup. 

On  the  other  hand,  in  Massachusetts^  the  common  law  rule  is  said  by  C.  J.  Parsons  to 
exist  in  its  fullest  extent.  {^Aimlie  v.  Martin^  9  Ma»$.  401.) 

But,  it  is  obvious,  that  whatever  be  the  legislation  or  decisions  in  the  States,  these  cannot 
affect  or  furnish  a  rule  for  thcFeileral  government  The  allegiance  due  to  the  United  States 
id  a  paramount  one,  and  cannot  be  atTected  by  the  discharge  of  that  duo  to  a  State.  {Talbot 
v.  Janten,  3  Dall.  133.)  In  the  ca.se  of  the  Slate  v.  Hunt,  (2  Hill  S.  C.  R.  1,)  the  question 
to  whom  the  allejriance  of  the  citizen  was  due  in  the  finst  instance  was  very  thoroughly  dis 
cusse<l,  and  a  majority  of  the  Court  of  Appeals  of  So.  Car.  decided  that  tlie  allegiance  due  to 
the  United  States,  was  paramount  to  that  due  to  the  State.  Allegiance,  it  is  to  be  remarked, 
was  put  in  this  case  on  no  feudal  ground,  but  entirely  in  the  light  of  obedience  owing  to 
each  government  to  the  extent  of  its  constitutional  powers.  The  same  principle  as  that 
enunciated  in  the  previotiscase,  was  afFirmcil  witli  less  hesitation  by  Sand/ord  Vice  Ch.  in 
Lynch  v.  Clarke  {ut  tup.),  where  it  is  declared,  after  a  review  of  the  authority,  that  the 
United  States  alone  can  determine  upon  alienage  or  citizenship,  and  can  alone  bind  or  loose 
the  tie  of  allegiance. 

The  first  decision  in  the  United  Slates  courts  on  this  subject,  was  mnile  by  Judge  Bee  of 
S.  C.  of  the  District  Court  of  the  United  States  in  that  District,  in  Jansen  v.  Fruw  Chrig/iana 
Margarelha  {Bee  jldm.  25).  It  was  there  determined,  that,  although  a  citizen  of  the  United 
States  may  have  a  right  Vi  expatriate  himself  and  become  a  citizen  of  another  country,  he 
lias  no  right,  in  his  new  charm:ter,  to  injure  the  country  of  his  lir.-*t  allegiance  by  open  viola- 
tion of  her  treaties.  This  decision  was  aifirnie*!  in  the  Circuit  Court.  The  cnst?  was  then 
taken  up  to  the  Supreme  Conn  of  the  United  States,  under  the  name  of  Talitot  v.  J(ui»en^ 
(3  DalL  133,)  where  the  abstract  question  was  avoided  by  Chief  Justice  Kutlcdge,  in 
giving  the  opinion  of  the  court,  as  unnecessary  to  the  decision,  but  was  glanced  at  by  Judge 
Patterson  and  dwelt  upon  by  Judge  Iredell,  the  inclinatiun  of  both  of  whom  was  to  admit 

42 


658  WILLIAMS'  CASK. — EXPATRIATION. 

the  right,  though  in  a  guarded  and  reserved  way,  Judge  Iredell  taking  thtf  gnwmd  that, 
though  the  ri^lit  existed,  it  was  not  independent  and  in(le^c•n^ible,  but  wan  tlie  (>r>  ;  -r «  At- 
ject  of  icgislaiive  restniint,  and  check ;  aud  thai  even  where  there  has  been  no  !•..»'••''■••  n. 
it  was  to  bo  received  witli  the  qualifications  of  the  civilians,  by  which  no  man  cvul^  icave 
without  paying  liis  debts,  or  when  the  country  is  at  war. 

Next  cAine  the  case  in  the  text,  and  afterwards  Murray  v.  Charmin*r  Betsy  (J  Cri.,r\ 
64);  Mrltvaine  v.  Cox  (4  Ibid  209);  the  Belio  Corunna  (G  llTifar,  102);  and  thf  y-i.L',*. 
lima  Trinidad^  (1  Ibid.  283.)  In  tlio  first  two  of  these  the  quo&tion  was  a^ain  av4'ii>>!, 
and  in  the  last  it  was  alluded  to  as  still  open;  the  position,  however,  bein^  t'lke.i.  rl.r.: 
if  the  right  is  to  bo  recognized  at  all,  it  is  only  to  be  recognized  when  iniinilV-jif- !  !/ 
unequivocal  acts  of  the  party  himself,  tending  to  substantiate  his  intentiorts.  In  r.-iiNj 
StatcM  V.  Gillies  {Pet.  C.  C.  i2^  161),  Judge  Watihington  was  still  more  reservt-d,  li»*-iu- 1.: 
even  to  admit  that  allegiance  could  ever  Ije  thrown  off  without  prt^cJcnt  lci;i>l;iiivi-  j  ^r- 
mission.  In  /;i^/is  v.  Trustees  of  Sailors'  Snug  Harbour  (3  Peters,  l»0).  one  step  furtln  r  wn^ 
taken  :  it  Ixnng  intimated,  in  the  opinion  of  tlie  court  generally,  that  aneKiarit:^,  when  uri  :.?- 
solved  by  the  parties,  still  binds  {Ibid.  120);  an<l  it  being  declaretl  by  Jutic**  bti.ry.  i!.  ii 
allegiance  by  birth  is  at  c<^mnion  law  perpetual.  {Ibid.  102.)  At  la>t,  in  Sfuitiks  v.  Ih^y^Ht 
(Ibid.  242),  the  long  circuit  of  doubts  and  reservations  was  close<l,  and  the  court  f  .ur. !  ;i?'.-;f 
back  again  at  the  position  of  Williams'  case,  that  allegiance,  without  mutual  conot'ii?.  i-^  in- 
dissoluble. It  is  to  be  regretted,  however,  that  Judge  Jitory.  in  giving  tlie  opinion  of  tlj-  ii-iir. 
should  have  confined  himself  to  a  popular  Mutenient  of  the  doctrine  tlm*  rcachdl — !i;:ii.r;:; 
no  reference  whatever  to  the  i)aiufully  discordant  opinions  by  which  this  great  c]Uv:>u>.u 
had  been  previouaily  distressed. 

However  dista:iteful  it  may  have  been  in  a  political  point  of  view,  we  are  l<»uni',,  f'n-r^ 
fore,  now  to  hold  that  allegiance  does  not  shif\  at  will,  but  is  a  contnict  di-st.'hible  >>ii.y  l>y 
consent.  Nor.  is  it  to  bo  disguised  that  the  reinignanco  with  which  thi*  view  wa-*  vi-it-  i  in 
the  earlier  stages  of  tl)e  republic,  when  the  country  was  compo.<ed  of  nothing  eUo  thati  aiif  ii<. 
naturalized  or  revolutionized,  is  now  yielding  to  a  more  imperial  poljry.  Our  flag  i-*  wi  w  !^ 
trifled  with  by  receiving  a  mere  mercenary  or  coquettish  allegiance,  arisuuKHl  ibr  i:ie  yir- 
I)Osc  of  plimder  or  of  amusement,  and  abandoned  when  an  abandonment  suits  the  wMiu  -'r 
interest  of  the  ])urty.  It  may  now  be  urged  that  it  is  our  i)olicy  to  take  the  same  grriui.d  w.\\i 
the  leading  nations  of  the  world,  that  our  sovereignty  is  to  In;  retained  over  all  who  v..»lur.Mr:;y 
submit  to  it  until  we  consent  to  their  withdrawal.  Perhaps  in  this  view  the  ^ieci>il>n^  i  I  t:;* 
Supreme  Court,  however  at  variance  with  our  early  intere&t:(,  may  be  found  mo»t  ccMi?i?:L-..t 
■with  our  permanent  dignity. 

How  far  a  double  allegiance  may  be  recognized  wqs  discussed  in  Calvin's  case,  and  the 
existence  of  such  an  allegiance  approvetl  to  the  comitry  of  birth  and  the  oMiniry  of  i:  it  .- 
rali/aiion.  The  coriiplicaiod  considerations  arising  from  this  positi«m  have  y^i  ii.f  u-.-  *..■.■.  : 
by  tlie  conrt'i. 

Iniiepeiidently  of  the  late  corro>pondenc»^  in  the  case  of  Bi^r^'en.  alreaily  rif-rr  ■■ !  •■■.'.'.;.  r 
the  j»'|iular  Amerii;ui  (imitrine  i"?  ably,  thou  Ljli  briefly  niainlaiucil  \>y  Mr.  Bni-liait:i:!.:i  v-r.        :* 
and  elab'irat**  view  of  the  .-ainf  ^ide  I'f  tlit?  tjiieslji.in  is  UiXx*  found  in  a  pniiij'li  •  :  j-  .*  ; 
by  Mr.  ^[a-li.^n^'^  aiiniiiii.-«iraiiuM,at  the  time  of  the  iniprosnienl  «!illi''ulti<-.-.  arid  i.i  \.-  i.     • '- 
sKxkI  to  liave  been  written  hv  tlic  late  aocofiipji^hetl  Mr.  Ha  v.  then  District  Ar!r-»rii-v  ■  :  \  i:- 
ginia.  (..d!  Trfalist'on  Ilj  patriot  ion,  Wasliinjrton,  1&I-1.)     An  ari^inuent  to  the  saup-  .  :|.-.  •. "  -< 
fidl  in  its  eomnion  law  reasoning,  it  is  true,  but  peeulinrly  rieh  in  it?  eiiati.-rjs  fri.mi  i:;  •  •    >  .- 
lians,  was  alMHit  the  wiitie  time  [)ul  forth  by  a  writer  said  to  have  been  ^Ir.  Dui^Lvi  n-i.     .i  ' 
JCsxaij  on  Naturalization  and  jllie^^iaurc,  Wa>hingti»n,  Ibh'.)     Mr.  Niehohi*.  it  i*.  -ai  1...  .  ..  • 

bated  a  scries  of  essays,  under  the  name  (»f  .7m/i;i;{7/;;i,  attacking  . I udi^o  Kll>wir:;.  -    ■■    •:.. 
with  great  bitterness  which  are  to  be  fnund  in  the  I'lrt^inia  J-Uamintr,  anil  -7«/#-.  ;  >.    .  .N 
2  and  Nov.  4,  170'.»;  and  3Ir.  Oxiper's  fi-rtile  mind  uau  cxhau-ited  in  the  .-aine  ,  ru-.;  •  -.  ^  - 
Aurora  for  Nov.  7  and  Div.  7,  17'J'J.  an-i  Jan.  'Jl,  Ihou.      1  may  Ik*  permitt'-  I,  al--.  :    i -:  ' 
to  a  full  and  luminous  dis'inisition  on  the  whole  Mibj«n-t,  not  yet  publi^Iied,  Ijy  Mr    .'^I      :     • 
the  rhiludclphia  bar,  in  which  this  particular  point  is  treated  with  great  saLraci^y  ui.  1  [-  :: - 
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The  libellous  matter  complained  of  was  as  follows : — 
"  Nor  do  I  see  any  impropriety  in  making  this  request  of  Mr.  Adams. 
At  that  time  he  had  just  entered  into  office;  he  was  hardly  in  the 
infancy  of  political  mistake:  even  those  who  doubted  his  capacity 
thought  well  of  his  intentions.  Nor  were  we  yet  saddled  with  the 
expense  of  a  permanent  navy,  or  threatened,  under  his  auspices,  with 
the  existence  of  a  standing  army.  Our  credit  was  not  yet  reduced  so 
low  as  to  borrow  money  at  eight  per  cent,  in  time  of  peace,  while  the 
unnecessary  violence  of  official  expressions  might  justly  have  provoked 
a  war.  Mr.  Adams  had  not  yet  projected  his  embassies  to  Prussia, 
Russia  and  the  Sublime  Porte,  nor  had  he  yet  interfered,  as  President 
of  the  United  States,  to  influence  the  decisions  of  a  court  of  justice — 
a  stretch  of  authority  which  the  monarch  of  Great  Britain  would  have 
shrunk  from — an  interference  without  precedent,  against  law  and  against 
mercy.  This  melancholy  case  of  Jonathan  Robbins,  a  native  citizen  of 
America,  forcibly  impressed  by  the  British,  and  delivered  up,  with  the 
advice  of  Mr.  Adams,  to  the  mock  trial  of  a  British  court-martial,  had 
not  yet  astonished  the  republican  citizens  of  this  free  country;  a  case 
too  little  known,  but  of  which  the  people  ought  to  be  fully  apprised, 
before  the  election,  and  they  shall  be.*'t 

*  Mr.  Cooper,  imrnediately  after  the  trial,  published  a  report  of  it,  from  which,  together 
with  the  notes  of  Mr.  Rawle,  I  have  made  up  the  text 
j*  These  passages  were  oxiractod  from  the  following  publication: 

TO  THE  PUBLIC. 

To  THB  PBITTTSm. 

Sib, — I  should  not  condescend  to  answer  anonymous  slander,  but  the  information  on  which 
the  falsehoods  contained  in  the  following  paragraph  are  grounded,  must  have  been  origin* 
ally  derived  (rom  the  Pfesideut  LimselC    I  cannot  believe  him  capable  of  such  misrepro* 
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April  11, 1800.  The  bill  was  found  upon  the  ex  officio  action  of  tl: 
district  attorney,  there  having  been  no  previous  binding  over. 

scntation,  for  I  still  iliiiik  well  of  his  intentions,  bowever  I  mny  disapprove  of  lii*  r^.iiHm 
but  the  following  narrutivo  will  show  that  sonie  of  bis  underlings  are  cu|jabie  oi'  anyiLii 

From  the  Reading  Weekly  Mveriiaer  of  October  26,  1709. 

COXMUXICATIOX. 

*-Tliomas  Coo]>er's  aildrcss  to  the  readers  of  the  SunlHiryand  Northnmljerland  Cln7"rt.\ 
W'hirth  he  was  editor,  havini;  been  republished  in  this  h>tnte,  with  an  intrmluctinn  ap^'pl 
tory  of  the  pitjce,  a  corre>|)ondent  wishes  to  know  if  it  Ixj  the  same  Thomas  Ci"h.'p'*r. ; 
EnjiU.'-hnmn,  of  whom  the  following  anecdote  is  relaietl?  If  it  is,  evi:Ty  {Miper  dewu-i 
truth,  honour,  and  decency,  ou^ht  to  give  it  a  thorough  circulation. 

Not  many  months  ago,  it  is  said,  a  Mr.  Cooper,  an  KngliMnnan,  applitnl  to  the  PresI-!;; 
of  the  Uniteii  State.-*,  to  be  apiwinied  "agent  for  settling  the  respective  claims  €>f  the  c-iiii!- 
an.l  hnl»jei?ts  of  this  cfMintry  an<l  Great  Britain.''  In  his  letter,  he  informs  the  Pre?i.lfi:r.  ih 
altliough  he  (Thomas  Cooper)  liad  l>eeii  c«dlcd  a  democrat,  yet  his  rral  political  s'*iiti-..r. 
are  such  as  wouM  be  agreeable  to  the  President  and  government  of  the  Unitotl  Mm''-.. 
expressions  to  tlmt  elfect.  This  letter  was  aci'ompanicd  with  anotlicr  fnim  Dr.  .'(■— ; 
Priestley,  who  did  not  fail  to  a?*ure  the  President  of  the  pliability  of  his  friend  Cc-.ip  •: 
democratic  principles. — The  President,  it  is  said,  rejected  Cooj>ers  apiilicntjr.n  w.;!i  : 
duin,  and  Priestley's  with  still  stmnger  marks  of  surpri.<e,  saying,  it  is  >aid,  as  lie  tlirevv  v. 
letter  on  the  table,  does  ho  think  that  I  would  apiHiint  any  KngUrhninn  to  that  imi-i^rRi 
office  in  preference  to  an  American?  What  was  the  consequence  ?  When  Thomns  Ct^-:- 
found  his  application  for  a  lucnitive  ollice  under  our  President  rejected,  he  write*,  in  rrwii 
the  address  which  ay»peared  in  print,  and  Dr.  Priesjlley  exerted  his  infineni*e  in  i'i«jrr-.! 
this  very  address,  which  he  must  know  was  the  ollV*]>ring  of  disitpfxiintment  and  ri-vi". :;..•! 

The  address  is  as  cunning  and  in.^^idious  a  production  as  ever  appeared  in  tliir  Aiir  ra 
the  old  Chronicle,  and  as  for  impudence,  it  exceetis,  or  at  li*asl  e^juals,  Porcuf»ine  hilll^f 
Priestley  and  Cooper  are  both  calle<l  upon  to  deny  the  above  narrative.  A  rei*f^ir>e  u»  li 
letters  themselves,  would  establish  the  accuracy  of  tliis  anecdote,  even  to  a  syllable. " 

Yes;  I  am  the  Thomas  Cooper  alluded  to — luckily  possessctl  of  more  nccnmte  in^frm 
tion  tlian  the  malignant  writer  of  that  paragraph,  from  whatever  source  his  intelligence  w 
derived. 

AiKiut  tho  time  nf  the  ni)pointmcnt  of  commi.-sioners  under  tlie  Briii-h   ip-.-^ty.   D-* 
K'i.>.s.  who  Iwnl  stujiilcn&ly  l»ri>iiL'hl  aU.iiit  an  inUTii'iirse  of  civility  Ix'tvvci-n  Mr.  L.*'   :i  :  ■ 
itivc'lJ',  iirLfil  MJc  t«i  pt-nnii  him  to  npjily  on  my  Ix-half  to  tiiai  i:ciiiN-ui;u  .  ivr  •  '  i-  ■  j  * 
apiK)iiitnnMits  tiint  \\\\\>X  tJM-n  taki'  place.     IL*  l>^e^^cd  on  mc  tl.u  |l>l{y.  a?  Im;  t.-ii.. 
my  ci'niiiiiiig  niVM-lito  NiirtliiimUTiuiid,  his  earnest  wish  to  sec  me  "cltlod  in  I'i,:  ;.■      ; 
and  the  ihity  1  t»wi'd   my  liuiiiiy  to  bottf-r  my  .».itualioii  by  every  nn.*ans  in  n:y  pi ■%■.-■  :.     i 
Matnl  that  ^Ir.  Liston.  hr  km-w,  tlnuiLihl  highly  of  mc,  anil  tlK»ugh  the  |H,>>r  oi  tlic  i;-:i  .    • 
nii.~si«'ni.r  M'n-  pn-liahly  then  di^posctl  of,  there  must  hx'  an  H;:«'tit  fur  tlu'   IJriti'h  i    i.i.:^.   • 
an  olluv  which,  from  my  .situation  as  a  barri-t«T  in    Kngland.  anil   my  kiU'Wh-i^^v   •  ;    ■■  r 
caiiTile  traii-n<Mi(Mis,  I  was  peculiarly  liiti^d  lo  lill.     I  n'plifd,  that  he  pnilnbly  ovt-r  n'"  '  y. 
Li.'jtiin's  opinion  ami  his  own  inllut*in;e,  and  that,  at  all  event.'*,  my  known  }x>.'i!ii-.ii  ..;-i::; 
must  render  it  eipially  improjx'r  fr»r  Mr.  Linton  to  givr,  uihI  ti^r  mo  ti»  ain'p:.  }i,j\     v.. 
wlialcver  comiectid  with  iln^  IJritisli  iriicrc?ts.     That  Mr.  Li^lon  and   I  unNr-!.-' .'  i.i 
other  on  thi.*»  (juc-jtii'ii,  and  liail  Ijithcrto  avoiih-.l  all  |>oIitics  whatever.     TiiaT.  In-ii-.j  ;:i.  A..; 
rit.'an,  I  should  \\n\  oI.ji*ft  to  ai,y  olli(v  under  thisi  government,  if  1  coui-i  liiirly  ob:;ini  .! :  :  i 
that  I  would  nevi'r  con.-irnt  to  any  application  to  .^I^.  Li:<ton. 

Thrim,i:h  Mr.  Cok-nianV  interest,  3Ir.  Hall  of  Sunbury  was  comjMimcnte  I  wrh   t:,--    :' 
of  Inini;  apjiointi-d  auentof  Anu'ricnn  claims.     On  menti(»ning  to  Dr.  l*rir?liey.  .-n--  iwjy  • 
6upi>cr,  that  Mr,  Hall  had  <lcclined  it.  Dr.  Ro?s"s  persuasi«»ns  (x*curred   to  ni-'.  :tii  :    1   - .. 
that  sui-h  an  nilici'  ns  that  would  have  !>uite<l  me  very  well.     Dr.  PriefclU-y  ri-|;i-.-  :,  .:  •... 
wad  the  «'a>c,  he  thoujihl  h«?  had   Hitne   inlcrcst  with  ^Ir.  Adams.  wid»  whrmi   h--  I.  i  : 
l>?un  acquainted,  and  who  h:ul  always  exprc-^-MNl  him>elf  in  liTm^of  the  hi4ln'>i  iti-  ■,  .-"..; 
thar,  a>  he  n«"Vi'r  intern leil  to  a.-k  any  favour  of  Mr.  Adams  lur  hiuisrlf,  I  niijlit  :;>  m  .■ 
him  try  l<>r  nncc  to  a-k  one  Il»r  me.     On  my  ohji-j-iini;  that  Mr.  Adams'  puliti."*  nnl  :■;: 
were  pn>l»ai)ly  v»'ry  diHi-rcnt,  Dr.  Priestley  <h'clarcil  that  this, -<»  fir  from  Ix'ii:::  an  «i' j- .  'i  ■ 
might  1)*'  ail  indn«'«'nMM)t  in  luy  liiv(»nr:  Jor  if  *Mr.  Adanis  meant  to  Ik;  the  ridi-r  «■;  ;i  ti-i:: 
in-ti-ail  I'f  the  ha  Icj   nf  a  J)arfy.  he  would  lie  glad  ot"  an  0|>portuniTy  tu  e.\}iib;!  -n  h  ;.!i  .. 
nance   oi'  lihcral  <i  ndiitt.     At  Impth   1  <t)nMnlt'«l.  t'Xprc>>ly  n«jinsitni:r  Dr.  Prii  -t  .  .  »  .  •   i 
care  that  Mr.  Adam."  -h«'iild  not  nii"riake  my  jioiitics.     In  coii^e'purnee  of  thi-i  «•  ■.■,\  •  i?:.  . 
Dr.  P/iestlcy  wrote  the  ibliowmg  letter  j  noiu  few  nlouth^,  but  above  two  years  a.-  >. 
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Some  difficulty  arose  at  the  outset  concerning  the  right  of  the  defend- 
ant to  compel  the  attendance,  as  witnesses,  of  several  members  of  Con- 
gress (Congress  being  then  in  session),  and  of  the  President. 

Jugust  12,  1797. 
DsAK  Sim : — ^Tt  was  far  from  being  1117  intention  or  wish  to  trouble  you  with  the  request 
of  any  favours,  though  it  is  now  in  ]rour  power  to  grant  them ;  and  it  i^  not  at  all  probable 
that  1  shall  ever  take  a  second  liberty  of  the  kind.  But  circumstances  have  arisen  which  I 
think  call  upon  me  to  do  it  once,  though  not  for  myself,  but  a  friend.  The  office  of  agent  for 
American  claims  was  offered,  I  understand,  to  Mr.  Hall  of  Sunbury,  and  he  has  declined  iL 
If  this  be  the  case,  and  no  other  person  be  yet  fixed  upon,  I  shall  be  very  happy  if  I  could 
serve  Mr.  Cooper,  a  man  I  doubt  not  of  equal  ability,  and  possessed  of  every  other  qualifi- 
cation for  the  office,  by  recommending  him.  It  is  true,  that  both  he  and  myself  fall,  in  the 
language  of  our  calumniators,  under  tlie  description  of  democrats,  who  are  studiously  repre- 
sented as  enemies  to  what  is  called  government,  both  in  England  and  here.  What  I  have 
done  to  deserve  that  character,  you  well  know,  and  Mr.  Cooper  has  done  very  little  more. 
In  fact,  we  have  both  been  persecuted  for  being  friends  to  American  liberty,  and  our  pre- 
ference of  the  government  of  this  country  has  brought  us  both  hither.  However,  were  the 
accusations  true,  I  think  the  appointment  of  a  man  of  unquestionable  ability  and  fidelity  to 
his  trust,  for  which  I  would  make  myself  answerable,  would  be  truly  such  a  mark  of  sup«* 
riority  to  popular  prejudice  as  I  should  expect  from  you.  I,  therefore,  think  it  no  unfa* 
vourable  circumstance  in  the  recommendation.  That  you  will  act  according  to  your  best 
judgment,  I  have  no  doubt,  with  respect  to  this  and  otlier  affairs  of  infinitely  more  moment, 
through  which  I  am  persuaded  you  will  bring  the  country  with  reputation  to  yourself,  though 
in  circumstances  of  such  uncommon  difficulty,  perhaps  with  less  ea«o  and  satisfaction  thaa 
I  could  wish.     With  my  earnest  wishes  for  the  honour  and  tranquillity  of  your  presidency, 

I  am,  &c.  JOSEPH  PRIESTLEY. 

This  letter  was  accompanied  by  the  following  from  myself. 

Sim: — On  my  expressing  an  inclination  for  the  office  which  Mr.  Hall  has  declined.  Dr. 
Priestley  was  so  good  as  to  offer  his  services  with  you  on  my  behalf. 

Probably  tlie  office  will  be  filled  ere  tliis  letter  can  reach  you:  probably  there  maybe 
objections  to  nominating  a  person  not  a  native  of  the  country:  probably  the  objection  men- 
tione<l  by  Dr.  Priestley,  may  reasonably  be  deemed  of  weight  in  my  instance.  Be  all  this 
as  it  may,  I  see  no  impropriety  in  the  present  application  to  be  appointeil  agent  of  American 
claims,  for  it  is  still  possible  I  may  suppose  more  weight  in  the  objections  than  they  will 
be  found  to  deserve.  If  it  should  so  happen  that  I  am  nominated  to  that  office,  I  shall 
endeavour  10  merit  the  dharacter  the  Doctor  has  given  me,  and  your  esteem. 

I  am,  &c.,  THOMAS  COOPER. 

Is  this  the  letter  of  a  man,  or  not  t  I  do  not  appeal  to  the  cowardly  propagator  of  anony- 
mous falsehoods,  but  to  the  public.  What  is  there  in  it  of  vanity  or  servility  ?  Do  not 
these  letters  take  for  granted  that  I  am  a  democrat,  though  not  a  disturber  of  all  govern- 
ment t  and  that  what  I  am  I  shall  remain,  even  though  it  be  deemed  a  reasonable  objection 
to  my  appointment?  Is  this,  or  is  this  not,  adhering  to  my  principle,  whatever  becomes  of 
my  interest? 

Nor  is  it  true  that  my  address  originated  from  any  motives  of  revenge.  Two  years  elapsed 
from  tlie  date  of  those  letters,  before  I  wrote  anything  on  the  politics  of  tliis  country.  Nor 
did  I  recollect  them  at  the  time. — Nor  do  I  see  the  objection  to  taking  any  fair  means  of 
improving  my  situation.  This  is  a  duty  incumbent  on  every  prudent  man  who  has  a  family 
to  raise,  and  which  I  have  already  too  much  neglected  from  public  motives:  nor  can  any 
office  to  which  I  am  eligible  in  this  country,  recompense  me  for  the  offers  I  rejected  in  its 
favour.  But  it  is  not  in  the  power  of  promises  or  threats,  of  wealth  or  poverty,  to  extinguish 
the  political  enthusiasm  which  has  actuated  my  conduct  for  these  twenty  years. — ^The  pru- 
dence of  middle  age  and  the  claims  of  duty  may  make  me  cautious  of  sacrificing  my  in- 
terest, but  they  cannot  induce  me  to  sacrifice  my  principle. 

Nor  do  I  see  any  impropriety  in  making  this  request  of  Mr.  Adams.  At  that  time  ha 
had  just  entered  into  office ;  he  was  hardly  in  the  infancy  of  political  mistake ;  even  thosa 
who  doubted  his  capacity,  thought  well  of  his  intentions.  He  had  not  at  that  time  given  the 
public  to  understand  tliat  he  would  bestow  no  office  but  under  implicit  conformity  to  hii 
political  opinions.  He  had  iK)t  declared  that  "a  republican  government  may  mean  any- 
thing;" he  had  not  yet  sanctioned  the  abolition  of  trial  by  jury  in  the  alien  law,  or  en- 
trenched his  public  character  behind  the  legal  barriers  of  the  sedition  law.  Nor  were  we 
yet  saddled  with  the  expense  of  a  permanent  navy,  or  threatened  under  his  anspices  with 
the  existence  of  a  standing  army.  Our  credit  was  not  yet  reduced  so  low  as  to  borrow 
money  at  eight  per  cent,  in  time  of  peace,  while  the  unnecessary  violence  of  officMl  expiw- 


eiucrcu  material. 

April  19,  1800.  After  some  difficulty  in  obtaininj 
tbe  members  of  Congress  who  were  subprenaed,  vbicb 
to  have  been  given  under  a  waiver  of  the  supposed  ] 
considerable  altercation  between  Judge  Cbase  and 
regard  to  the  character  of  the  evidence  to  be  prod 
sworn,  and  Mr.  Kawlo  opened  the  case  to  the  ju 
follows: — 

The  defendant  elanila  charged  with  atlempls  which  th 
of  all  civilized  naiions  have  thought  it  right  at  all  timea  lo 
with  havinj;  publiahed  a  false,  scandalous  and  nialicbns  : 
ler  of  the  President  of  the  United  States,  with  an  intent 
and  contempt  of  the  people  of  this  country  against  the  n 

It  was  much  to  be  lamented  that  every  person  who  h: 
at  writing  should  think  he  had  a  right  to  attack  and  ovei 
and  oflicers  whom  the  people  of  this  country  had  thn 
Nor  was  it  to  be  endured  that  foul  and  infamous  falsehot 
and  published  with  impunity  against  the  President  of  the 
the  people  iliemaelvea  had  placed  in  that  high  office,  c 
acted  with  so  much  credit  to  himself  and  benelit  to  thei 
stands  charged  in  the  indictment  as  follows — (here  Mr. 
jnent:} — It  was  a  sense  of  public  duty  that  called  for  i 
was  necessary  that  an  example  should  be  made  to  deter 
jng  the  people  by  such  false  and  defamatory  publications. 
liarity  in  the  manner  also  of  this  publication:  we  generally 
who  lake  these  liberties  endeavour  to  avoid  punishment 
selves  under  fictitious  signatures,or  by  concealing  their  ni 
ant  acted  very  differently.  Being  of  the  profession  of  th< 
cation  and  literature,  he  availed  himself  of  those  adrantaj 

tions  might  justly  havs  provoked  a  war.  Nor  liad  the  political  • 
sons  Ibe  pleaBUtej  of  private  society,  lieen  Ibulcred  liy  (iioss  wl 
frienda  and  adherema;  oor  bad  tlie  eminent  service!  oT  Hr.  Hum 
o-ired  thpic  reward.  Mr.  Atlami  bait  nut  yet  projocteU  his  erab 
•nd  the  Sublime  Forte;  nor  had  he  fut  inlerr»Hl,  «>  Present  oT  tb 

<^IIM>  Ihe  <livi>«i>-<nri>  miirt  nriii«i.-i>       A  •rmr<.|.  nt  HiHlinnrv  whir 
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disseminating  his  dangerous  productions  in  a  remote  part  of  the  country  where 
he  had  gained  influence.  Such  conduct  must  have  arisen  from  the  basest  motives. 
It  would  be  proved  to  the  jury  that,  at  the  time  of  this  publication,  the  defendant 
went  to  a  magistrate  and  acknowledged  it  to  be  his  production,  in  the  same 
formal  manner  as  if  it  had  been  a  deed. 

A  conduct  so  grossly  improper  had  occurred  in  no  instance  within  his  recol- 
lection, and  the  manner  constituted  no  slight  aggravation  of  the  offence.  In- 
deed, it  was  high  time  for  the  law  to  interfere  and  restrain  the  libellous  spirit 
which  had  been  so  long  permitted  to  extend  itself  against  the  highest  and  most 
deserving  characters. 

To  abuse  the  men  with  whom  the  public  has  entrusted  the  management  of 
their  national  concerns,  to  withdraw  from  them  the  confidence  of  the  people,  so 
necessary  for  conducting  the  public  business,  was  in  direct  opposition  to  the 
duties  of  a  good  citizen.  Mischiefs  of  this  kind  were  to  be  dreaded  in 
proportion  as  the  country  around  is  less  informed,  and  a  man  of  sense  and 
education  has  it  more  in  his  power  to  extend  the  mischief  which  he  is  inclined 
to  propagate.  Government  should  not  encourage  the  idea,  that  they  would  not 
prosecute  such  atrocious  conduct ;  for  if  this  conduct  was  allowed  to  pass  over, 
the  peace  of  the  country  would  be  endangered. 

Error  leads  to  discontent,  discontent  to  a  fancied  idea  of  oppression,  and 
that  to  insurrection,  of  which  the  two  instances  which  had  already  happened 
were  alarming  proofs,  and  well  known  to  the  jury. 

That  the  jury,  as  citizens,  must  determine  whether,  from  publications  of 
this  kind,  the  prosperity  of  the  country  was  not  endangered  ;  and  whether  it 
was  not  their  duty,  when  a  case  of  this  nature  was  laid  before  them  and  the 
law  was  applicable,  to  bring  in  such  a  verdict  as  the  law  and  the  evidence 
would  warrant ;  and  show,  that  these  kinds  of  attacks  on  the  government  of 
the  country  were  not  to  be  suffered  with  impunity. 

Mr.  Rawle,  after  reading  the  section  of  the  Sedition  Act  applicable 
to  the  caae  on  trial,*  proceeded  to  call  John  Buyers,  who  testified  as 
follows: 

I  know  this  paper ;  Mr.  Cooper  brought  it  to  me  on  the  evening  of 
the  6th  of  December,  1799,  at  my  house  at  Sunbury.  lie  came  to  me 
at  the  door  of  my  house.  Asked  me  to  walk  in.  We  walked  in.  This 
was  between  candle-light  and  day-light.  He  asked  for  a  candle.  He 
perused  this  paper  which  I  have  in  my  hand,  pointed  to  his  name,  and 
said,  ** This  is  my  name,  and  I  am  the  author  of  this  piece.*' 

There  was  nothing  further  parsed,  only  he  said,  "This  may  save  you 
trouble  another  time."     I  knew  very  well  what  he  meant  by  it. 

Cross-examined  by  Mr.  Cooper. — Had  not  you  and  I  been  in  the 
habit  of  frequently  joking  with  each  other  upon  political  subjects? 

A71S.  0  yes — very  often. 

Mr.  Rawle  here  read  that  part  of  the  publication  which  is  included 
in  the  indictment,  for  which  reason  it  is  omitted  here. 

Mr.  Cooper  then  addressed  the  jury  as  follows : — 

Tf  it  were  true,  as  it  is  not  true,  that,  in  the  language  of  the  attorney-general 
of  the  district,  I  have  been  guilty  of  publishing  with  the  basest  motives  a  foul 
and  infamous  libel  on  the  character  of  the  President;  of  exciting  against 
him  the  hatred  and  contempt  of  the  people  of  this  country,  by  gross  and  ma- 
licious falsehoods — then,  indeed,  would  it  be  his  duty  to  bring  me  before  this 
tribunal,  it  would  be  yours  to  convict,  and  the  duty  of  the  court  to  punish  me* 

*  See  for  act  ante,  p.  337. 
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But  I  hope,  in  the  course  of  this  trial,  I  shall  be  enabled  to  prove  to  Toor 
satisfaction,  that  I  have  published  nothing  which  truth  will  not  justify.  That 
the  assertions  for  which  I  am  indicted  are  free  from  malicious  imputation,  and 
that  my  motives  have  been  honest  and  fair. 

You  will  observe,  Gentlemen  of  the  Jury,  that  the  law  requires  it  to  be 
proved  as  a  necessary  part  of  the  charge,  that  the  passages  for  which  I  am 
indicted  should  be  false  and  scandalous,  and  published  from  malicious  motires: 
and  before  you  will  be  able,  consistently  with  your  oaths,  to  convict  upon  this 
indictment,  you  must  be  thoroughly  satisfied  that  both  these  parts  of  the  charge 
are  well  founded.  Nor  does  it  appear  to  me  that  the  expression  of  the  act, 
to  bring  the  President  into  contempt,  can  be  fulfilled,  if  the  accusation,  as  in 
the  present  instance,  related  to  an  examination  of  liis  public  conduct,  and  no 
improper  motives  arc  imputed  to  him.  And  that  I  have  carefully  avoided 
imputing  any  impropriety  of  intention  to  the  President,  even  in  the  very  paper 
complained  of;  that  the  uniform  tenor  of  my  conduct  and  language  has  been 
to  attribute  honesty  of  motive  even  where  I  have  strongly  disapproved  of  the 
tendency  of  his  measures,  I  can  abundantly  show. 

You,  and  all  who  hear  me,  well  know  that  this  country  is  divided,  and  al- 
most equally  divided,  into  two  grand  parties;  usually  termed,  whether  pro- 
perly or  improperly.  Federalists  and  Anti-Federalists :  and  that  the  govern- 
ing powers  of  the  country  are  ranked  in  public  opinion  under  the  former 
denomination — of  these  divisions,  the  one  wishes  to  increase,  the  other  to 
diminish,  the  powers  of  the  executive;  the  one  thinks  that  the  people  (the 
democracy  of  the  country)  has  too  much,  the  other  too  little,  influence  on  the 
measures  of  government:  the  one  is  friendly,  the  other  hostile,  to  a  standing 
army  and  a  permanent  navy :  the  one  thinks  them  necessary  to  repel  invasions 
and  aggressions  from  without,  and  commotions  within;  the  other,  that  a  well- 
organized  militia  is  a  sufficient  safeguard  for  all  that  an  army  could  protect, 
and  that  a  navy  is  more  dangerous  and  expensive  than  any  benefit  derived 
from  it  can  compensate ;  the  one  thinks  the  liberties  of  our  country  endan- 
'  gered  by  the  licentiousness,  the  other,  by  the  restrictions  of  the  press.  Such 
are  some  among  the  leading  features  of  these  notorious  divisions  of  poliiit'al 
party.  It  is  evident^  Gentlemen  of  the  Jury,  that  each  will  view  with  a  j(  i- 
lous  eye  the  positions  of  the  other,  and  that  there  cannot  but  be  a  bias  amor.ir 
the  partisans  of  the  one  side,  against  the  principles  and  doctrines  inculcated  ^y 
the  other.  In  the  present  instance,  1  fear  it  cannot  but  have  its  effects ;  t"i»r, 
without  impeachinf^  the  integrity  of  any  person  directly  concerned  in  tiio  pro- 
gress of  the  present  trial,  I  may  fairly  state  that,  under  the  Sedition  ]>;i\v,  a 
defendant,  such  as  I  stand  before  you,  is  placed  in  a  situation  unknown  in  any 
other  case. 

Directly  or  indirectly,  the  public,  if  not  the  private,  character  of  the  Pre- 
sident of  the  United  Slates  is  involved  in  the  present  trial.  Who  nominates 
the  judges  who  are  to  preside?  the  juries  who  are  to  jndcfe  of  the  evidenre  * 
the  marshal  who  has  the  summoning  of  the  jury?  the  President.  Suppose 
a  case  of  arhitraiion  concerning  the  property  of  any  one  of  you,  wh^rc  tlic 
adverse  party  should  claim  the  right  of  nominating  the  persons  whos<>  \oi:\\ 
opinions  are  to  decide  the  law  of  the  question,  and  of  the  very  man  who  shall 
have  the  appointment  of  the  arhitrators — what  would  you  say  to  such  a  iri.i!  ? 
and  yet  in  fact  such  is  mine,  and  such  is  the  trial  of  every  man  who  has  the 
misfortune  to  be  indicted  under  this  law.  But  although  I  have  a  right  to  pre- 
sume something  of  political  bias  against  my  opinions,  from  the  court  who  try 
me,  to  you  who  sit  there  as  jurymen,  I  am  still  satisfied  you  will  feel  that  you 
have  some  character  to  support  and  some  character  to  lose;  and  whatevtr 
your  opinions  may  be  on  the  sul)jects  alluded  to  in  the  indictment,  you  will 
reverence  as  you  ought  the  sacred  obliiralion  of  the  oath  you  have  taken. 

Gcnilemeu  of  the  Jury,  I  acknowledge,  as  freely  as  any  of  you  can,  the 
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.necessity  of  a  certain  degree  of  confidence  in  the  executive  government  of  the 
country.  But  this  confidence  ought  not  to  be  unlimited,  and  need  not  be  paid 
np  in  advance ;  let  it  be  earned  before  it  be  reposed ;  let  it  be  claimed  by  the 
evidence  of  benefits  conferred,  of  measures  that  compel  afiprobation,  of  conduct 
irreproachable.  It  cannot  be  exacted  by  the  guarded  provisions  of  sedition 
laws,  by  attacks  on  the  freedom  of  the  press,  by  prosecutions,  pains  and 
penalties  on  those  which  boldly  express  the  truth,  or  who  may  honestly  and 
innocently  err  in  their  political  sentiments.  Let  this  required  confidence  be 
the  meed  of  desert,  and  the  public  will  not  be  backward  to  pay  it. 

But  in  the  present  state  of  aflfairs,  the  press  is  open  to  those  who  will  praise, 
while  the  threats  of  the  law  hang  over  those  who  blame  the  conduct  of  the 
men  in  power.  Indiscriminate  approbation  of  the  measures  of  the  executive 
is  not  only  unattacked,  but  fostered,  and  received  with  the  utmost  avidity ; 
while  those  who  venture  to  express  a  sentiment  of  opposition  must  do  it  in 
fear  adid  trembling,  and  run  the  hazard  of  being  dragged  like  myself  before 
the  frowning  tribunal,  erected  by  the  Sedition  Law.  Be  it  so ;  but  surely  this 
anxiety  to  protect  public  character  must  arise  from  fear  of  attack. — That  con- 
duct which  will  not  bear  investigation  will  naturally  shun  it;  and  whether  my 
opinions  are  right  or  wrong,  as  they  are  stated  in  the  charge,  I  cannot  help 
thinking  they  would  have  been  better  confuted  by  evidence  and  argument  than 
by  indictment.  Fines  and  imprisonment  will  produce  conviction  neither  in 
the  mind  of  the  suflferer  nor  of  the  public. 

Nor  do  I  see  how  the  people  can  exercise  on  rational  grounds  their  elective 
franchise,  if  perfect  freedom  of  discussion  of  public  characters  be  not  allowed. 
Electors  are  bound  in  conscience  to  reflect  and  decide  who  best  deserves  their 
suffrages ;  but  how  can  they  do  it,  if  these  prosecutions  in  terrorem  close  all 
the  avenues  of  information,  and  throw  a  veil  over  the  grossest  misconduct  of 
our  periodical  rulers? 

After  having  offered  these  preliminary  remarks,  I  shall  give  an  account  of 
the  paper  on  which  I  am  accused,  and  then  proceed  to  examine  the  charges 
of  the  indictment  in  the  order  in  which  they  are  laid :  much  that  I  intended 
to  have  advanced  I  must  relinquish,  that  I  may  not  trespass  too  long  on  your 
time,  or  weaken  the  effect  of  my  own  defence  by  fatiguing  your  attention. 

The  scored  paper  now  handed  to  me  by  the  attorney-general,  suggests  an 
observation  which,  though  trite,  is  material.  Upon  the  plan  usually  adopted 
in  these  tx-officio  accusations,  a  good  Christian  might  easily  be  proved  an 
arrant  atheist.  **The  fool  hath  said  in  his  heart,  there  is  no  God."  Take 
the  four  last  words,  and  they  are  atheistical :  take  the  sentence,  and  it  is  Scrip- 
ture. So,  take  the  marked  passages  in  this  paper,  and  they  may,  perhaps,  be 
forced  into  something  like  improper  imputation  against  the  President:  take 
the  paper  itself,  and  the  very  first  paragraph  is  a  plain  and  positive  approba- 
tion of  his  intention.  Though  I  must  acknowledge  that,  however  upright  I 
might  formerly  have  believed  his  motives  of  action,  I  cannot,  upon  reflection, 
pay  that  tribute  to  his  conduct  or  his  motives  on  the  present  occasion. 

The  general  circumstances  that  gave  rise  to  the  paper  I  now  ^Uf  are  these: 
Dr.  Priestley,  a  man  whose  name  implies  a  greater  combinsyiCQf  Ij^arning, 
science,  and  ability,  of  important  discovery,  of  exertion  mSSib  MAefit  of 
mankind,  and  of  private  integrity,  than  any  other  m(B  IJO^^^ng  can  boast— 
whose  conduct  towards  me,  in  the  instance  detailed JrinHppape&^li^raise 
sufliicient  to  bear  up  my  mind  against  any  consequenjJUJWiie^^  tpv  |iresent 
trial  can  produce — had  long  been  an  acquaintance  and  an  intimate  acquaint- 
ance of  Mr.  Adams,  in  England  and  in  this  country.  The  letters  of  the  latter 
to  Dr.  Priestley  are  full  of  strong  expressions  of  friendship  and  esteem.  Re- 
lying upon  this  long  intercourse  of  cordiality  between  them.  Dr.  Priestley 
urged  me  to  permit  him  to  write  to  Mr.  Adams  on  the  subject  of  a  vacancy 
mentioned  in  this  paper,  and  which,  as  you  will  have  it  before  you  when  you 
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retire,  I  shall  not  read  at  length.     This  application  was  from  one  friend  to 
another;  upon  the  face  of  it  a  confidential  communication;  alihoueh  contain- 
ing nothing  but  whatonight  do  credit  to  all  the  parties  concerned.    Mr.  Adams, 
however,  did  not  think  it  so  confidential;  and  from  some  disclosure  on  his 
part,  has  been  founded  the  base  and  cowardly  slander  which  dragged  me  in 
the  first  instance  before  the  public  in  vindication  of  my  moral  and  political 
character,  and   has  at  length  dragged   me  before  this  tribunal,  to  protect,  if  I 
can,  my  personal  liberty  and  my  private  fortune,  against  the  legal  attack  of 
an  eX'Officio  information.     Hence,  it  is  evident,  gentlemen  of  the  jury,  that 
this  is  not  a  voluntary,  but  an  involuntary  publication  on  my  part:   it  has  ori- 
ginated, not  from  motives  of  turbulence  and  malice,  but  from  self-defence;  not 
from  a  desire  of  attacking  the  character  of  the  President,  but  of  vindicating 
my  own.     And  in  what  way  have  I  done  this?     My  motives,  my  private 
character,  my  public  character,  were  the  object  of  falsehood    and  calumny, 
apparently  founded  on  information  of  high  authority.     In  reply,  I  give  credit 
to  the  intentions  of  the  President:  I  say  nothing  of  his  private  character;  and 
I  attack  only  the  tendency  of  measures  notorious  to  the  world,  which,  having 
been  known   to   disapprove   publicly,  I  was  charged  with   being  ready,  from 
motives  of  interest,  to  approve  privately.     I  think,  gentlemen,  you  cannot 
help  feeling  this  contrast  of  behaviour,  and  if  the  President  is  satisfied  with 
his  side  of  the  picture,  I  am  mine. 

The  first  article  selected  for  accusation  is,  that,  at  the  time  I  allude  to, 
he  icas  hut  in  the  infancy  of  political  mistake.  Why  this  expression  should 
have  been  fixed  on  as  seditious,  I  know  not,  unless  it  be  that  quern  deus  vult 
perdere  priits  dementat;  for  have  we  advanced  so  far  on  the  road  to  despot- 
ism in  this  republican  country,  that  we  dare  not  say  our  President  may  he 
mistaken?  Is  a  plain  citizen  encircled  at  once  by  the  mysterious  attribute  of 
political  infallibility  the  instant  he  mounts  the  presidential  chair?  If  so,  then 
indeed  may  it  be  seditious  to  say  he  is  mistaken;  but  before  yon  can  con- 
demn me  for  this  kind  of  sedition,  vou  must  become  catholic  believers  in  this 
new-fangled  doctrine  of  infallibilitv.  I  know  that  in  England  the  king  cnn 
do  no  wrong,  but  I  did  not  know  till  now  that  the  President  of  the  Tnited 
Slates  had  the  same  attribute. 

I  have  said  (and  I  am  accused  for  saying  it)  "//m^  even  those  irho  douhfed 
his  capacity  thought  well  of  his  intentions.^^  Is  it  a  crime  to  d(»ubt  the  ri- 
pacily  of  the  President?  Suppose  I  had  said  that  there  wore  some  who  (JiJ 
not  give  him  credit  for  capacity  suHicient  for  the  ofTico  he  holds,  is  thut  a 
crime?  Or  if  in  liicm,  is  it  a  crime  in  me,  who  have  not  said  it  .^  Nor  ran 
the  word  capacity  here  be  fairly  construed  into  any  other  tlian  a  comparaiive 
meaning;  for  surely  no  one  who  has  read  his  Defence,  as  it  is  called,  of  ilie 
American  Constitution,  or  who  roflects  that  he  has  had  abilities  enough  to 
raise  himself  to  his  present  situation,  can  say  that  he  is  devoid  either  of  in- 
dustry or  talents.  But  those  who  voted  for  his  opponent  must  have  believed 
Mr.  Adams  of  inferior  capacity  to  that  gendeman.  Of  that  number  was  I: 
of  that  number  was  at  least  one-half  of  the  people  of  the  United  Siatfs.  If 
it  be  a  erimif^hus  to  have  tliought  and  thus  to  have  spoken,  I  fear  I  shall  con- 
tinue irt  this^teilect  incorrigible.  But  if  of  two  constructions  tht?  oni:  i^ 
absurd,  improbgHl  and  unfavourable,  surely  it  should  be  rejected  in  favour  of 
that  mtnh'inm  wMHiivas  most  likely  to  have  occurred,  and  which  in  its  etTc^^ts 
will  do  leail  injttrf^lo  a  defendant  like  myself.  This  is  common,  this  is 
legal  charity. 

Aor  had  we  yet,  under  his  auspices,  been  saddled  with  the  ex])en^e  of  a 
permanent  navy. 

Gentlemen,  is  it  true  or  not  that  we  are  saddled  with  the  expense  of  a  pT- 
manent  navy?     Is  it  necessary  that  I  should  enter  into  a  detail  of  auihoriii'-s 
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lo  prove  that  the  snn  shines  at  noon-day  ?    But  farther,  is  it  true  that  we  incur 
this  expense  under  his  auspices  and  sanction  ? 

I  have  before  me  two  publications  :  the  one  the  Gazette  of  the  United  States^ 
published  by  Mr.  Fenno  in  this  city ;  and  another,  in  a  form  more  portable 
and  convenient,  purporting  to  be  a  selection  of  addresses  and  answers  to  and 
from  the  President  during  the  summer  of  1798.  Not  having  been  able  to 
procure  ofiice  copies  of  the  documents  I  wished  to  refer  to,  I  must  offer  in 
evidence  such  publications  as  I  can  find ;  that  class  of  publications,  upon 
which  in  fact  the  mind  of  the  public  is  usually  made  up ;  and  upon  whose 
authority  the  electors  of  this  country  determine  the  characters  whom  they 
honour  with  their  suffrage.  Indeed,  if  the  opinion  that  fell  from  the  court 
this  morning  be  accurate,  that  no  man  should  hazard  an  assertion  but  upon 
sufficient  and  legal  evidence,  and  if  documents  from  the  public  offices  in  proof 
of  notorious  facts  are  required  as  such  evidence,  then  are  the  mouths  of  the 
pcK>ple  completely  shut  up  on  every  question  of  public  conduct  or  public 
character:  but  I  cannot  help  thinking  it  a  fair  and  reasonable  position,  that  a 
defendant  in  such  a  case  ^s  this  should  be  permitted  to  offer  to  the  jury  any 
evidence  that  appears  to  him  a  sufficient  ground  for  his  assertion,  and  let  them 
decide  on  its  credibility. 

Judge  Chase. — What  is  it  that  you  say,  sir,  fell  from  the  court? 
They  have  not  yet  decided  what  was  or  what  not  proper  evidence  for 
you  to  adduce.    The  court  said,  if  you  thought  the  public  documents  at 

iour  service,  you  were  mistaken.  If  you  undertake  to  publish,  without 
aving  proper  evidence  before  you  to  justify  your  assertions,  you  do  it 
at  your  own  risk.  Most  assuredly,  in  common  traverses,  you  could  not 
offer  the  evidence  you  mention.  But  we  acknowledge  that,  in  such  a 
case  as  this,  greater  latitude  may  be  given.  If  you  say  the  President 
did  write  a  letter,  you  must  prove  it.  We  should  incline  to  admit  ga- 
zettes and  acts  of  public  authority  and  notoriety :  you  might  read  the 
speech  of  the  President  to  both  Houses  of  Congress  in  evidence.  If 
you  want  to  prove  that  the  President  advocated  a  navy,  you  may  read 
the  journals  of  Cotigress  or  any  authentic  public  document. 

Mr.  Cooper. — If  I  am  defeated  in  my  endeavours  to  procure  these  docu- 
ments, I  must  offer  such  evidence  as  I  can  procure;  and  where  there  is  no 
reasonable  suspicion  or  assignable  motive  why  the  publications  I  offer  should 
misrepresent  the  transactions  I  allude  to,  the  probability  is  in  favour  of  their 
accuracy ;  especially  when  the  printers  of  them  are  severely  punishable  for 
wilful  misrepresentation  or  gross  mistake  in  detailing  the  public  acts  of  govern- 
ment. 

Judge  Peters. — I  admit  a  great  many  things  from  Mr.  Cooper,  who 
IB  without  counsel,  which  I  would  not  admit  from  others. 

Judge  Chase. — You  may  read  anything  and  everything  you  please. 

Mr.  Cooper  then  went  on  to  argue  at  great  length,  from  a  copious  collection 
from  the  public  documents  of  the  day,  that  the  policy  of  the  President  had 
been  to  saddle  upon  the  country  a  permanent  navy  and  army,  and  to  keep 
down  the  liberties  of  the  citizens  by  his  arbitrary  interference  in  the  case  of 
Jonathan  Robbins.     He  then  said : — 

Gentlemen,  I  have  gone  through  all  the  charges,  and  I  am  satisfied  that  I 
have  brought  in  support  of  my  assertions  the  best  evidence  the  nature  of  my 
case  would  admit  of.  It  is  true,  by  resorting  to  Danbury  for  depositions  and 
to  Charlestown  for  records,  I  might  have  made  the  evidence  in  the  last  charge 
more  complete ;  but  I  did  not  and  do  not  think  them  necessary  to  produce 
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further  conviction  on  your  minds  than  you  feel  on  the  subject  already.  This 
is  an  important  point  under  the  law  in  question.  If  such  strictness  of  testi- 
mony is  required,  there  is  an  end  at  once  of  all  political  conversation  in  pro- 
miscuous society.  The  time,  the  labour,  the  difficulty*  the  expense,  the 
harassment  and  fatigue  of  mind  as  well  as  of  body,  which  such  doctrine  would 
occasion  to  every  citizen  whom  a  corrupt  administration  might  determine  to 
ruin,  would  be  an  engine  of  oppression  of  itself  sufficiently  powerful  to  estab- 
lish a  perfect  despotism  over  the  press ;  and  would  be  a  punishment  for  inno- 
cence before  trial,  too  severe  to  be  inflicted  on  sedition  itself.  I  think  yon 
must  feel  the  truth  of  these  remarks:  the  proceedings  on  this  trial  irresistibly 
suggest  them. 

Gentlemen,  if  the  assertions  I  have  made  are  true,  whatever  the  motives  of 
them  may  be,  you  cannot  find  me  guilty.  But  I  think  it  impossible,  if  you 
consider  the  paper  altogether,  that  you  can  ascribe  the  publication  of  it  to 
malice:  it  is  on  the  force  of  it  not  voluntary,  but  compelled.  I  have,  in  the 
very  outset  of  the  paper,  spoken  well  of  the  President :  I  have  been  in  the 
habit  of  thinking  his  intentions  right,  and  his  public  conduct  wrong:  and  that 
this  has  been  the  general  tenor  of  my  language  and  behaviour,  I  believe  I  can 
even  now  bring  proof  enough  from  among  my  friends  and  my  neighbours. 

Judge  Chase. — This  is  not  necessary:  it  is  your  conduct,  not  your 
character,  that  is  in  question.  If  this  prosecution  were  for  a  crime 
against  the  United  States,  you  might  give  evidence  to  your  character, 
and  show  that  you  have  always  been  a  good  citizen ;  but  this  is  an  in- 
dictment for  a  libel  against  the  President,  where  your  general  character 
is  not  in  question. 

Mr.  Cooper. — I  am  satisfied.  I  shall  fatigue  the  jury  no  longer ;  but  rest 
my  defence  here. 

Mr.  Rawle,  in  reply,  said :  Gentlemen  of  the  jury,  the  defence  yon  have 

just  heard  is  one  of  the  most  extraordinary  and  unexampled  I  ever  remember 

to  have  witnessed  in  a  court  of  justice.     It  is  no  less  than  to  call  into  decision 

whether  Thomas  Cooper,  the  defendant,  or  the  President  of  the  United  Sutes, 

to  whom  this  country  has  thought  proper  to  confide  its  most  imj)ortant  interests, 

is  best  qualified  to  judge  whether  the  measures  adopted  by  our  ffovernmcnt  are 

calculated  to  preserve  the  peace  and  promote  the  happiness  of  America.    Tlii5, 

however,  does  not  seem  to  me  the  real  point  which  you  are  to  try;  and  1  shall 

therefore  (under  direction  of  the  court)  proceed  to  state  what  /conceive  to  be 

the  question  which  you,  gentlemen  of  the  jury,  are  now  called  upon  to  dtier- 

mine.     Thomas  Cooper  is  charged  in  the  indictment  with  having  published  a 

false,  scandalous  and  malicious  libel,  with  intent  to  defame  the  President  of 

the  United  States,  and  to  bring  him  into  contempt  and  disrepute,  and  to  excite 

against  him  the  hatred  of  the  good  people  of  this  country.     In  the  act  which 

defines  this  offence  and  points  out  the  punishment,  a  liberality  of  defem^e  is 

given,  unknown,  I  believe,  in  any  other  country  where  the  party  is  tried  l">r  a 

libel  on  the  government.    Here  the  defendant  is  allowed,  under  the  third  seriion 

of  that  act,  to  give  in  evidence  the  truth  of  the  matters  charged  as  a  libel  in  the 

publication,  and  the  jury  have  a  right  to  determine  the  law  and  the  fact  under 

the  direction  of  the  court.     The  true  spirit  of  the  law  is   that  the  defendant 

shall  not  be  found  guilty  of  publishing  defamatory  writings,  unless  they  be 

false,  nor,  although  tliey  may  be  faUe,  shall  he  be  considered  as  guilty  under 

the  law,  unless  the  intent  of  the  publication  appear  to  be  malicious. 

That  such  publication  has  proceeded  upon  a  knowledge  of  the  truth,  he  is 
permitted  to  give  as  matter  of  evidence;  and  if  true,  it  must  be  allowed  to  ^a 
far  to  satisfy  the  minds  of  the  jury  that  the  malicious  motives  imputed  to  liim 
are  not  true.     In  private  actions  for  slander,  where  a  man  seeks  pecuniary 
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redress  for  the  injurj  his  character  has  sustained,  the  defendant  is  entitled  to 
giTC  in  evidence,  as  a  defence  to  the  action,  the  truth  of  the  words  spoken  or 
the  written  libel;  and  if  the  truth  of  the  assertions  be  proved,  it  will  amount 
to  a  justificatioD.  There  is  no  difference,  then,  between  the  defence  that  may 
be  set  up  to  an  action  of  slander,  or  libel  on  a  private  person,  and  that  which 
it  permitted  under  the  law  whereon  this  indictment  is  grounded. 

The  defendant  has  undertaken  to  satisfy  the  mind  of  the  jury  that,  in  this 
publication,  he  had  no  malicious  intention  against  the  President  of  the  United 
States ;  I  join  issue  with  him  on  the  point,  and  request  your  particular  attention 
to  it.  He  alleges  that  he  did  not  impute  improper  motives  to  the  President, 
and  attempts  to  substantiate  his  allegation  by  referring  you  to  his  declaration 
ID  the  outset,  where  he  says  that  "  I  cannot  believe  him  (the  President)  capable 
of  such  gross  misrepresentations,  for  I  still  think  well  of  his  intentions,  how- 
erer  I  may  disapprove  of  his  conduct ;"  but  to  this  I  shall  add  that  he  goes  on 
and  concludes  with  a  paragraph,  evincing  in  the  clearest  manner  a  settled  de- 
sign to  persuade  the  public  that  the  President  of  the  United  States  is  not  fit 
for  the  high  office  he  bears,  and  of  this  you  must  be  fully  convinced  from  the 
whole  tenor  of  the  expressions  which  have  been  read  to  you  in  the  indictment. 

It  is  very  far  from  my  views  to  press  hard  upon  any  part  of  his  long  address 
to  you,  or  to  make  use  against  him  of  any  unguarded  expression,  which,  on 
more  deliberate  consideration,  he  might  have  omitted  or  corrected;  yet,  when  I 
cannot  but  observe,  from  the  whole  tenor  of  his  present  argument,  as  well  as 
from  his  publication,  that  his  object  is  not  so  much  to  convince  you,  gentlemen 
of  the  jury,  that  his  assertions  are  true,  as  to  cast  an  unmerited  reflection  on 
the  general  character  and  conduc^of  the  President,  I  cannot  help  suspecting 
him  of  the  motives  he  disclaims,  and  I  must  do  my  duty  by  exposing  the  de- 
sign as  well  as  the  fallacy  of  the  justification  he  has  set  up. 

The  defendant  has  used  a  little  observation  respecting  the  separating  in  the 
indictment  the  text  from  the  context,  as  I  believe  he  was  pleased  to  term  it; 
and  argued  that  by  this  means  the  most  upright  intentions  and  laudable  expres- 
sions might  be  perverted  from  their  true  and  obvious  meaning.  Such  an  in- 
sinuation, however,  is  not  calculated  to  influence  your  minds.  In  framing  an 
indictment,  it  is  my  duty  to  leave  out  matters  of  little  importance,  and  to  intro- 
duce those  circumstances  only  that  are  truly  and  legally  reprehensible :  and  he 
well  knows  that  he  can  read,  if  he  pleases,  the  whole  of  the  publication,  and 
that  you  will  have  it  with  you  when  you  consider  of  your  verdict.  You  will 
judge,  therefore,  whether  by  this  observation,  it  was  his,  or  whether  it  is  my 
design  to  confound  and  perplex  the  sense. 

Whether  the  reflections  he  has  thrown  upon  the  conduct  of  government,  in 
so  many  instances  throughout  his  defence  as  well  as  in  his  publication,  evince 
the  regard  he  professes  to  entertain  for  the  intentions  of  the  President,  is  to 
me,  as  it  will  be  to  you,  extremely  dubious;  nor  have  those  professions  been 
confirmed  by  the  singular  manner  in  which  he  has  cited  and  selected  the  pas- 
sages on  which  his  defence  has  been  grounded.  Throughout  the  quotations 
he  has  made,  particularly  from  the  addresses  to  the  President,  and  the  answers 
to  them,  there  has  been  a  scries  of  misrepresentations,  which  it  will  be  my  duty 
to  observe  upon  when  I  come  to  consider  that  part  of  the  charge  and  his  vin- 
dication of  it.  But  it  is  fair  to  observe  that  if,  from  the  perusal  of  partial 
extracts  and  passages  selected  from  various  publications,  he  has  thought  proper 
to  publish  a  libel,  such  as  that  for  which  he  is  indicted,  against  the  character 
of  our  President,  there  is  no  excuse  for  his  conduct;  if,  on  the  other  hand,  he 
had  the  whole  of  the  publications  before  him;  and  has  extracted  from  them 
partially  and  unfairly,  his  conduct  is  still  more  reprehensible,  and  there  is  the 
less  excuse,  as  it  is  evident,  and  as  you,  gentlemen  of  tlie  jury,  must  have 
observed,  that  he  is  a  man  of  talents  and  letters. 
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Mr.  Rawle  then  proceeded  to  consider  at  great  length  the  several  pninlf 
of  justification  started  by  Mr.  Cooper,  and  then  said :— Gentlemen,  voq  have 
attended  to  the  words  of  this  charge  in  the  indictment,  and  you  cannot  but  be 
impressed  that  they  convey  on  the  face  and  in  the  very  tenor  of  them,  a  con- 
clusive proof  of  a  mala  mens,  of  a  malicious  and  deliberate  intention  to  injure 
the  character  of  the  President :  no  man  can  read  them  without  recei? iog  ihii 
impression  from  t)ie  perusal. 

I  have  not  touched  on  the  article  respecting  the  embassies  to  Pnissii, 
Kussia,  and  the  Porte ;  because  I  did  not  think  it  of  importance  sufficient  to 
occupy  much  of  your  time.  Indeed,  I  believe  no  embassy  was  ever  sent  to 
Russia.  There  is  enough  for  your  consideration  against  the  defendant,  with- 
out  dwelling  on  these  lesser  articles  of  the  indictment. 

Gentlemen,  I  have  no  personal  animosity  against  Mr.  Cooper ;  but  I  hare 
instituted  this  prosecution  because  I  thought  it  my  duty  so  to  do,  ind  I  muM 
make  those  remarks  which  the  same  duty  calls  forth. 

The  defendant  has  endeavoured  to  show  that  his  publication  was  withoQt 
malice  ;  but  his  conduct  with  Buyers,  and  his  expressions  in  that  publicatioDt 
prove  otherwise:  the  nature  of  his  defence,  though  he  has  stated  his  opinioa 
of  the  good  intentions  of  the  President,  evidently  shows  that  he  meant  to  justifjr 
his  own  conduct  and  language  throughout.  You,  gentlemen  of  the  jury,  under 
the  direction  of  the  court,  will  decide  whether  he  has  presented  to  you  sudi 
a  justification  as  will  entitle  him  to  your  verdict  in  his  favour. 

Judge  CuASE  then  charged  the  jury  as  follows: — Gentlemen  of  the 
jury — When  men  are  found  rash  enough  to  commit  an  offence  such  as  the 
traverser  is  charged  with,  it  becomes  tho  duty  of  thj  government  to 
take  care  that  they  should  not  pass  with  impunity.  It  is  my  duty  to 
state  to  you  the  law  on  which  this  indictment  is  preferred,  and  the 
substance  of  the  accusation  and  defence. 

Thomas  Cooper,  the  traverser,  stands    charged  with    having  pub- 

IIsIkmI  a  false,  scandalous  and  malicious  li])el  against  the  J^rt-sideiit  of 

tho  United  States,  in  his  ofllcial  character  as  Presidoiit.      Then*  :>  ii) 

civilized  country  that  I  know  of,  that  does  not  punisli  such  nfioiuvs; 

and  it  is  necessary  to  tho  ])eaco  and  welfare  of  this  country,  that  ihtsj 

ofloncos  sliould  meet  with  their  proper  })unislnnent,  since  ours  is  a  gn\i'rii- 

ment  founded  on  tho  opinions  and  confidence  of  tho  ]km)J)1o.     The  llojav- 

sentatives  and  the  Pro^idont  are  chosen  by  tho  pecude.    It  is  a  govt-ru- 

ment  made  by  thonisolvos;  and  their  officers  are  chosen  by  themsflvo*; 

and,  tlioreforo,  if  any  im])roper  law  is  enacted,  the  people  have  it  in  their 

power  to  obtain  tho  repeal  of  such  law,  or  even  of  the  Constitution  itroif, 

if  found  defective,  since  provision  is  made  for  its  amendment.     Our 

government,  therefore,  is  really  republican ;  the  people  are  truly  ropro- 

Bontod,  since  all  i)OWer  is  derived  from  them:  it  is  a  government  '.'f  ro- 

prosontati(m  and  responsibility:  all  officers  of  tho  government  are  linLiC 

to  be  displaced  or  removed,  or  their  duration  in  office  limited  ]»y  eUr- 

tions  at  fixed  periods:  there  is  one  department  only,  the  judiciary,  wLicii 

is  not  subject  to  such  removal;  their  offices  being  held  '"  duriii;:  l''»«'1 

beliaviour,"  and  therefore  they  can  only  be  removed  for  misb.-liavi-.ur. 

All  governments  which  I  have  ever  read  or  heard  of  puni>h  ID^'l-J 

against  themselves.     If  a  man  attempts  to  destroy  the  confidence  •=:* 

the  peoj)le  in  their  officers,  their  supreme  magistrate,  and  their  leL'i>^:i- 

ture,  he  effectually  saps  tho  foundation  of  the  government.     A  rej^:'*- 

lican  government  can  only  be  destroyed  in  two  ways;  the  introduciii'ii 
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of  luxury,  or  the  lioentiousness  of  the  press.  This  latter  is  tlie  more 
•low,  but  most  sure  and  certain,  means  of  bringing  about  the  destruction 
of  the  goyemment.  The  legislature  of  this  country,  knowing  this 
maxim,  nas  thought  proper  to  pass  a  law  to  check  this  licentiousness 
of  the  press:  by  a  clause  in  that  law  it  is  enacted — (Judge  C.  here 
read  the  second  section  of  the  Sedition  Law.) 

It  must,  therefore,  be  observed,  gentlemen  of  the  jury,  that  the  intent 
must  be  plainly  manifest :  it  is  an  important  word  in  the  law ;  for  if  there 
is  no  such  intent  to  defame,  &c.,  there  is  no  offence  created  by  that  law. 

Thomas  Cooper,  then,  stands  indicted  for  having  published  a  false, 
scandalous  and  malicious  libel  upon  the  President  of  the  United  States, 
with  intent  to  defame  the  President,  to  bring  him  into  contempt  and 
disrepute,  and  to  excite  against  him  the  hatred  of  the  good  people  of 
the  United  States.  This  is  the  charge.  The  traverser  has  pleaded  not 
guilty,  and  that  he  has  not  published,  &c.,  with  these  views :  he  has 
also  pleaded  in  justification  (which  the  law  provides  for),  that  the  mat- 
ters asserted  by  him  are  true,  and  that  he  will  give  the  same  in  evi- 
dence. 

It  is  incumbent  on  the  part  of  the  prosecution  to  prove  two  facts: 

1st.  That  the  traverser  did  publish  the  matters  contained  in  the 
indictment. 

2d.  That  he  did  publish  with  intent  to  defame,  &c. 

For  the  intent  is  as  much  a  fact  as  the  other,  and  must  be  proved  in 
the  same  manner  as  other  facts;  and  must  be  proved  as  stated  in  the 
law  of  Congress — the  mere  publication  is  no  offence;  and  in  making  up 
your  verdict,  though  you  consider  them  separately,  you  must  take  the 
whole  tenor  and  import  of  the  publication,  since  the  offence  is  committed 
by  the  two  coupled  together. 

First,  then,  as  to  the  publication. 

The  fact  of  writing  and  publishing  is  clearly  proved ;  nay,  in  fact,  it 
is  not  denied:  it  is  proved  to  have  taken  place  at  Sunbury,  a  consider- 
able distance  from  the  seat  of  government :  It  appears  from  the  evidence 
that  the  traverser  went  to  the  house  of  a  justice  of  the  peace  with  this 
paper,  whom,  of  all  others,  he  ought  to  have  avoided :  for  he  must 
know  that  it  was  the  duty  of  the  justice  of  the  peace  to  deliver  it  im- 
mediately to  those  who  administer  the  government.  He  did  so.  It  was 
indecent  to  deliver  such  a  paper  to  a  justice  of  the  peace,  and  the  man- 
ner in  which  it  was  delivered  was  yet  more  outrageous — if  it  was  done 
in  joke,  as  the  traverser  would  wish  to  imply,  it  was  still  very  improper 
— ^but  there  was  the  same  solemnity  in  his  expression,  "  this  is  my 
name,  and  I  am  the  author  of  this  handbill,''  as  if  the  traverser  was 
going  to  part  with  an  estate.  This  conduct  showed  that  he  intended 
to  dare  and  defy  the  government,  and  to  provoke  them,  and  his  subse- 
quent conduct  satisfies  my  mind  that  such  ivas  his  disposition.  For 
he  justifies  the  publication  in  all  its  parts,  and  declares  it  to  be  founded 
in  truth:  it  is  proved  most  clearly  to  bo  his  publication.  It  is  your 
business  to  consider  the  intent  as  coupled  with  that,  and  view  the  whole 
together.  You  must  take  that  publication,  and  compare  it  with  the 
indictment;  if  there  are  doubts  as  to  the  motives  of  the  traverser,  he 
has  removed  them ;  for,  though  he  states  in  his  defence  that  he  does  not 
arraign  the  motives  of  the  President;  yet  he  has  boldly  avQwcd  that  his 
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own  motives  in  tliis  publication  were  to  censure  the  conduct  of  the 
rresident,  which  his  conduct,  as  he  thought,  deserved.  Now,  gontlomen, 
the  motives  of  the  President,  in  his  official  capacity,  are  not  a  suhjcct  of 
inquiry  with  you.  Shall  we  say  to  the  Prer^ident,  you  are  not  fit  for  the 
government  of  this  country?  It  is  no  apology  for  a  man  to  say,  that 
he  believes  the  President  to  be  honest,  but  that  he  has  done  acts  which 
prove  him  unworthy  the  confidence  of  the  people,  incapable  of  executing 
the  duties  of  his  high  station,  and  unfit  for  the  important  office  to  which 
the  people  have  elected  him:  the  motives  and  intent  of  the  traverser, 
not  of  the  President,  are  the  subject  to  be  inquired  into  by  you. 

Now  we  will  consider  this  libel  as  puldished  by  the  defendant,  and 
observe  what  were  his  motives.  You  will  find  the  traverser  speaking  of 
the  President  in  the  following  words:  *'Even  those  who  doubted  his 
capacity,  thought  well  of  his  intentions."  This  the  traverser  might 
suppose  would  be  considered  as  a  compliment  as  to  the  intentions  of  the 
President;  but  I  have  no  doubt  that  it  was  meant  to  carry  a  sting  with 
it  which  should  be  felt ;  for  it  was  in  substance  saying  of  the  President, 
"  you  may  have  good  intentions,  but  I  doubt  your  capacity." 

He  then  goes  on  to  say,  '*  Nor  were  we  yet  saddled  with  the  expense 
of  a  permanent  navy,  nor  threatened,  under  his  (tlie  President's!  aus- 
pices, with  the  existence  of  a  standing  army.     Our  credit  was  not  yet 
reduced  so  low  as  to  borrow  money  at  eight  per  cent,  in  ii/ne  ofpeare," 
Now,  gentlemen,  if  these  things  were  time,  can  any  one  doubt  what 
cflfect  they  would  have  on  the  public  mind?     If  the  people  believed 
those  things,  what  would  be  the  consequence?    What  I  the  President  of 
the  United  States  saddle  us  with  a  permanent  navy,  encourage  a  stand- 
ing army,  and  borrow  money  at  a  large  premium?     And  are  we  told, 
too,  that  this  is  in  time  of  peace?     If  you  believe  tliis  to  be  true,  what 
oi)ini<>n  can  you,  geiitl(?nien,  form  of  the  President?     Om?  i>l».sorv:u!«.n 
must  strike  you,  viz.:  That  these  char'^es  are  mndemU  (<iily  a^rain-t  :!ie 
President,  but  against  yourselves  wlir)  elect  the  House  of  Kepreseiitativ'.*, 
for  these  acts  cannot  be  done  without  iirst  having  boon  appn>Vi'd  «■('  'y 
Congress.     Can  a  navy  be  built,  can  an  army  be  raided,  or  luuiu-y  i".r- 
rowed,  without  the  consent  of  Congress? 

The  President  is  further  charged  for  that  "the  unnecos^^arv  vi.il-.ii'.'i? 
of  his  oilieial  expressions  might  Jiiifth/  have  provoked  a  war."  This  is 
a  very  serious  charge  indeed:  what,  the  I'rosident,  by  uniieefssary  vi- 
lence,  plunge  this  country  into  a  war  I  and  liiat  a  Jufft  war  ?  li  caini  -t 
be — I  say,  goiitlomon,  again,  if  you  lieliove  this,  what  opini»»n  eaTi  y  --i 
form  of  the  Pivsidont?  Certahdy  the  worst  vou  can  form:  v-iii  ^\''\\  I 
certainly  consider  him  totally  unfit  for  the  hi;:h  station  which  lu*  hn-  ^j 
hoiiourahly  filled,  and  with  such  benefit  to  his  country. 

The  traverser  states  that,  under  the  auspices  of  the  Presid»/nt,  "••-ur 
credit  is  so  low  that  we  are  oljlincd  to  borrow  nn.»ney  at  oiirlit  vcr  o.-:;:. 
in  time  of  ])oaoo.''  1  cannot  suppress  my  feoling'=«  at  this  gr"->  a::.ic'v 
upon  the  President.  Can  this  be  true?  Can  you  bclievi*  it  :  Ari-  \<': 
now  in  time  of  j>eace?  Is  there  no  war?  Xo  hostilities  witii  rr.ti.cj'r 
Has  she  not  captured  our  vessels  and  i»lundred  us  of  our  ]»r«'p'.T:y  i  » 
the  amount  of  millions?  Has  not  the  intercourse  born  ]iruhi''it-  1  ^\::!: 
Ijor?  Have  wo  not  arnuMl  f»ur  vessels  to  defend  our«»rlve-.  an!  !.  iV*^ 
we  not  captured  several  of  her  yesscls  of  war?    Although  no  i^ruia! 
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declaration  of  war  has  been  made,  is  it  not  notorious  that  actual  hos- 
tilities have  taken  place  ?  And  is  this,  then,  a  time  of  peace  ?  The  very 
expense  incurred,  which  rendered  a  loan  necessary,  was  in  consequence 
of  the  conduct  of  France.  The  traverser,  therefore,  has  published  an 
untruth,  knowing  it  to  be  an  untruth. 

The  other  part  of  the  publication  is  much  more  offensive:  I  do  not 
ftllude  to  his  assertions  relating  to  the  embassies  to  Prussia,  Russia,  and 
the  Sublime  Porte.  They  are  matters  of  little  consequence,  and,  there- 
fore, I  shall  pass  over  them.  The  part  to  which  I  allude  is  that  where 
the  traverser  charges  the  President  with  having  influenced  the  judiciary 
department.  I  know  of  no  charge  which  can  be  more  injurious  to  the 
President  than  that  of  an  attempt  to  influence  a  court  of  judicature; 
the  judicature  of  the  country  is  of  the  greatest  consequence  to  the 
liberties  and  existence  of  a  nation.  If  your  Constitution  was  destroyed, 
80  long  as  the  judiciary  department  remained  free  and  uncontrolled,  the 
liberties  of  the  people  would  not  be  endangered.  Suffer  your  courts  of 
judicature  to  be  destroyed:  there  is  an  end  to  your  liberties.  The  tra- 
verser says  that  this  interference  was  a  stretch  of  authority  that  the 
monarch  of  Great  Britain  would  have  shrunk  from:  an  interference 
without  precedent,  against  law  and  against  mercy.  Is  not  this  an 
attack,  and  a  most  serious  attack  on  the  character  of  the  President? 

The  traverser  goes  on  thus — "This  melancholy  case  of  Jonathan 
Bobbins,  a  native  of  America,  forcibly  impressed  by  the  British,  and 
delivered,  with  the  advice  of  Mr.  Adams,  to  the  mock  trial  of  a  British 
court-martial,  had  not  yet  astonished  the  republican  citizens  of  this  free 
country.  A  case  too  little  known,  but  of  which  the  people  ought  to  be 
fully  apprised  before  the  election,  and  they  shall  be.''  Now,  gentle- 
men, there  are  circumstances  in  this  publication  which  greatly  aggra- 
vate the  offence.  The  traverser  does  not  only  tell  you  that  the  Presi- 
dent interfered  to  influence  a  court  of  justice  without  precedent  against 
law  and  against  mercy;  but  that  he  so  interfered  in  order  to  deliver  up 
a  native  American  citizen  to  be  executed  by  a  British  court-martial 
under  a  mock  trials  against  law  and  against  mercy.  Another  circum- 
stance is  adduced  to  complete  the  picture.  He  tells  you  that  this  Rob- 
bins  was  not  only  an  American,  but  a  native  American,  forcibly  im- 
pressed by  the  British ;  and  yet  that  the  President  of  the  United  States, 
without  precedent,  against  law  and  against  mercy,  interfered  with  a 
court  of  justice,  and  ordered  this  native  American  to  be  delivered  up 
to  a  mock  trial  by  a  British  court-martial.  I  can  scarcely  conceive  a 
charge  can  be  made  against  the  President  of  so  much  consequence,  or 
of  a  more  heinous  nature.  But,  says  Mr.  Cooper,  he  has  done  it;  I 
will  show  you  the  case  in  which  he  has  done  it;  it  is  the  case  of  Jona- 
than Bobbins.  It  appears  then  that  this  is  a  charge  on  the  President, 
not  only  false  and  scandalous,  but  evidently  made  with  intent  to  injure 
his  character,  and  the  manner  in  which  it  is  made  is  well  calculated  to 
operate  on  the  passions  of  Americans,  and  I  fear  such  has  been  the 
effect.  If  this  charge  were  true,  there  is  not  a  man  amongst  you  but 
would  hate  the  President;  I  am  sure  I  should  hate  him  myself  if  I  had 
thought  he  had  done  this.  Upon  the  purity  and  independence  of  the 
judges  depend  the  existence  of  your  government  and  the  preservation 
of  your  liberties.  They  should  be  under  no  influence — they  are  only 
43 
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accountable  to  God  and  their  own  consciences — ^your  present  judges  ire 
in  that  situation. 

There  is  a  little  circumstance  which  the  attomey-generaly  in  his  ob- 
servations to  you,  omitted  to  state,  but  which  I  think  it  right  to  recall 
to  your  recollection,  as  it  appears  with  what  design  the  traverser  made 
this  publication.  In  this  allusion  to  Jonathan  Bobbins  he  expressly 
tells  you  this  is  ^'a  case  too  little  known,  but  of  which  the  people  ought 
to  be  fully  apprised  before  the  election,  and  they  shall  be."  Here,  then, 
the  evident  design  of  the  traverser  was,  to  arouse  the  people  against 
the  President  so  as  to  influence  their  minds  against  him  on  the  next 
election.  I  think  it  right  to  explain  this  to  you,  because  it  proves,  that 
the  traverser  was  actuated  by  improper  motives  to  make  this  charge 
against  the  President.  It  is  a  very  heavy  charge,  and  made  with  intent 
to  bring  the  President  into  contempt  and  disrepute,  and  excite  against 
him  the  hatred  of  the  people  of  the  United  States. 

The  traverser  has  read  in  evidence  a  report  made  by  the  President 
to  the  House  of  Representatives,  and  a  letter  written  by  the  Secretary 
of  State,  to  show  that  the  President  had  advised  and  directed  this  Rob- 
bins  to  be  given  up;  but  subsequent  facts  could  not  excuse  the  traverser 
for  what  he  had  written  before. 

Now,  gentlemen,  with  regard  to  this  delivery  of  Jonathan  Robbins, 
I  am  clearly  of  opinion  that  the  President  could  not  refuse  to  deliver 
him  up.     This  same  Jonathan  Robbins,  whose  real  name  appears  to 
have  been  Nash,  was  charged  with  murder  committed  on  board  the 
Hermione  British  ship  of  war.     This  Nash  being  discovered  in  Ame- 
rica, the  British  Minister  made  a  requisition  to  the  President  that  he 
should  be  delivered  up.     Then  we  must  inquire  whether  the  President 
was  obliged  to  give  him  up?    By  the  27th  article  of  the  treaty  with 
Great  Britain,  it  is  stipulated,  ''that  either  of  the  contracting  parties 
will  deliver  up  to  justice  all  persons  who,  being  charged  with  murder 
or  forgery  committed  within  the  jurisdiction  of  either,  shall  seek  an 
asylum  within  any  of  the  countries  of  the  other,  provided  this  shall  be 
done  only  on  such  evidence  of  criminality  as,  according  to  the  laws  of 
the  place  where  the  fugitive  or  person  so  charged  shall  be  found,  ttouU 
justify  his  apprehension  and  commitment  for  trial,  if  the   oftVnee  had 
been  there  committed/*     If  the  President,  therefore,  by  this  treaty, 
was  bound  to  give  this  Nash  up  to  justice,  he  was  so  bound  bv  law: 
for  the  treaty  is  the  law  of  the  land:  if  so,  the  charge  of  interference 
to  influence  the  decisions  of  a  court  of  justice,  is  without  foumlation : 
the  reason  why  this  article  was  inserted  in  the  treaty,  is  eyideiit. — 
Murder  is  a  crime  against  the  laws  of  God  and  man,  and  ou«rhi  never 
to  be  committed  with  impunity.     Forgery  is  an  offence  afleeting  all 
commercial  countries,  and  should  never  go  unpunished;  and  therefore 
every  government,  especially  a  commercial  one,  acts  wisely  in  deliver- 
ing fugitives  guilty  of  such  crimes  to  justice.     Nash  was  charged  with 
having  committed  murder  on  board  a  British  ship  of  war:  now  a  dis- 
pute has  arisen  whether  murder  committed  on  board  such  a  ship  of 
war,  was  committed  within  the  jurisdiction  of  Great  Britain  :  I  have  no 
doubt  as  to  the  point.     All  vessels,  whether  public  or  private,  are  part 
of  the  territory  and  within  the  jurisdiction  of  the  nation  to  which  they 
belong.     This  is  according  to  the  law  of  nations.     All  nations  have 
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this  jurisdiction,  and  the  reason  is  obvious,  for  every  country  carrying 
on  commerce,  is  answerable  to  other  nations  for  the  conduct  of  their 
subjects  on  the  ocean.  Were  it  not  so,  crimes  committed  on  board 
vessels  of  war  would  go  unpunished;  for  no  other  country  can  claim 
jurisdiction.  This  person,  then,  was  charged  with  murder  committed 
on  board  a  British  ship  of  war.  I  say  it  was  committed  within  the 
jurisdiction  of  Great  Britain.  By  the  Constitution,  (since  the  treaty  is 
the  law  of  the  land,)  America  was  bound  to  give  him  up:  but  who  is 
the  person  to  deliver  up  a  fugitive  according  to  that  article  in  the 
treaty?  The  President  was  the  only  person  to  take  the  proper  steps, 
and  to  take  cognizance  of  the  business.  He  represents  the  United 
States  in  their  concerns  with  foreign  powers :  this  affair  could  not  be 
tried  before  a  court  of  law.  No  court  of  justice  here  has  jurisdiction 
over  the  crime  of  murder  committed  on  board  a  British  ship  of  war. 
Now,  as  the  requisition  was  made  to  the  President  on  the  part  of  the 
British  government  to  deliver  this  man  up,  it  became  necessary  to  know 
whether  there  was  sufficient  evidence  of  his  criminality  pursuant  to  the 
treaty.  The  judge  of  the  court  of  Carolina  was  therefore  called  upon 
to  inquire  into  the  evidence  of  his  criminality:  he  was  the  instrument 
made  use  of  by  the  President  to  ascertain  that  fact:  his  delivery  was 
the  necessary  act  of  the  President,  which  he  was  by  the  treaty  and  the 
law  of  the  land,  bound  to  perform ;  and  had  he  not  done  so,  we  should 
have  heard  louder  complaints  from  that  party  who  are  incessantly 
opposing  and  calumniating  the  government,  that  the  President  had 
grossly  neglected  his  duty  by  not  carrying  a  solemn  treaty  into  effect* 
Was  this,  then,  an  interference  on  the  part  of  the  President  with  the 
judiciary  without  precedent,  against  law  and  against  mercy;  for  doing 
an  act  which  he  was  bound  by  the  law  of  the  land  to  carry  into  effect, 
and  over  which  a  court  of  justice  had  no  jurisdiction?  Surely  not; 
neither  has  it  merited  to  be  treated  in  the  manner  in  which  the  tra- 
verser has  done  in  his  publication.  A  defence  of  greater  novelty  I 
never  heard  before. 

Take  this  publication  in  all  its  parts,  and  it  is  the  boldest  attempt  I 
have  known  to  poison  the  minds  of  the  people.  He  asserts  that  Mr. 
Adams  has  countenanced  a  navy,  that  he  has  brought  forward  mea- 
sures for  raising  a  standing  army  in  the  country.  The  traverser  is 
certainly  a  scholar,  and  has  shown  himself  a  man  of  learning,  and  has 
read  much  on  the  subject  of  armies.  But  to  assert,  as  he  has  done, 
that  we  have  a  standing  army  in  this  country,  betrays  the  most  egre- 
gious ignorance,  or  the  most  wilful  intentions  to  deceive  the  public. 
We  have  two  descriptions  of  armies  in  this  country — we  have  an  army 
which  is  generally  called  the  Western  army,  enlisted  for  five  years  only — 
can  this  be  a  standing  army  ?  Who  raises  them  ?  Congress.  Who  pays 
them?  The  people.  We  have  also  another  army,  called  the  provisional 
army,  which  is  enlisted  during  the  existence  of  the  war  with  France — 
neither  of  these  can,  with  any  propriety,  be  called  a  standing  army. 
In  fact,  we  cannot  have  a  standing  army  in  this  country,  the  Constitu- 
tion having  expressly  declared  that  no  appropriation  shall  be  made  for 
the  support  of  an  army  longer  than  two  years.  Therefore,  as  Con- 
gress may  appropriate  money  for  the  support  of  the  army  annually. 
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and  are  obliged  to  do  it  only  fbr  two  ^  yean,  there  can  be  no  ataading 
amy  in  this  country  nntil  uie  Constitntion  is  first  destroyed. 

lliere  is  no  subject  on  which  the  people  6f  America  feel  more  alarm, 
than  the  establishment  of  a  standing  army.  Once  persuade  them  that 
the  government  is  attempting  to  promote  sach  a  measure,  and  yon  de- 
stroy their  confidence  in  the  ^vemment.  Therefore,  to  say,  that 
under  the  auspices  of  the  President,  we  were  saddled  with  a  standing 
army,  was  directly  calculated  to  brins  him  into  contempt  with  the 
people,  and  excite  their  hatred  a^nst  him. 

ix  is  too  much  to  press  this  pomt  on  the  trarerser.  But  he  deserres 
it.  This  publication  is  evidently  intended  to  mislead  thjS  ignorant,  and 
inflame  their  minds  against  the  JPresident,  and  to  influence  their  rotes 
on  the  next  election. 

The  traverser  says,  he  has  proved  ihat  the*  President  has  advocated 
a  standing  army — -how  has  he  proved  it  ?  There  is  no  standing  army; 
I  have  before  stated,  the  army  is  only  raised  for  five  years,  and  during 
the  existing  difierences^he  tells  you,  Mr.  Adams-  is  a  friend  to  the 
establishment  of  a  navy;  I  wonder  who  is  not  a  friend  to  a  navy  which 
is  to  protect  the  commerce  and  power  of  this  country. 

The  traverser  has,  to  prove  these  points,  read  to  you  many  extracts 
from  the  addresses  and  answers  to  the  President.  He  has  selected  a 
number  of  passages,  which,  he  asserts,  prove  tihe  approbation  of  the 
President  to  the  creation  of  a  navy,  and  rorming  a  standing  army.  But 
we  are  to  recollect  gentlemen,  that  when  in  consequence  of  the  unjust 
proceedines  of  France,  the  great  mass  of  the  people  thought  proper  to 
address  the  President,  expressing  in  those  addresses,  sentiments  of 
attachment  and  confidence  in  the  President,  and  their  deterTuination 
to  resist  the  oppression  of  the  French  government :  the  President  replied 
to  them,  in  answers  which  generally  were  the  echo  of  their  sentiments, 
and  in  fact,  his  expressions  were  as  general  as  the  nature  of  the  ad- 
dresses would  permit — therefore,  the  traverser  ought  to  have  blamed 
the  addressers,  and  not  the  President.  The  Marine  Society  of  Boston, 
as  old  seamen,  address  the  President  in  favour  of  a  natvy ;  the  President 
in  reply,  thinks  a  navy  is  the  proper  defence  of  the  country. 

I  believe,  gentlemen,  in  the  first  part  of  my  charge,  I  made  remarks 
on  the  assertions  of  the  traverser,  that  the  President  had  borrowed 
money  at  eight  per  cent,  in  time  of  peace.  Therefore,  it  will  not  be 
necessary  to  enlarge  on  that  point. 

You  will  please  to  notice,  gentlemen,  that  the  traverser  in  his  defence 
must  prove  every  charge  he  has  made  to  be  true ;  he  must  prove  it  to 
the  marrow.  If  he  asserts  three  things,  and  proves  but  one,  he  fails ; 
if  he  proves  but  two,  he  fails  in  his  defence,  for  he  must  prove  the 
whole  of  his  assertions  to  be  true.  If  he  were  to  prove,  that  the  Presi- 
dent had  done  everything  charged  against  him  in  the  first  paragraph 
of  the  publication — though  he  should  prove  to  vour  satisfaction,  that  the 
President  had  interfered  to  influence  the  decisions  of  a  court  of  justice, 
that  he  had  delivered  up  Jonathan  Bobbins  without  precedent,  against 
law  and  against  mercy,  this  would  not  be  suiScient,  unless  he  proved 
at  the  same  time,  that  Jonathan  Bobbins  was  a  native  American,  and 
had  been  forcibly  impressed,  and  compelled  to  serve  on  board  a  British 
ship  of  war.     If  he  fails,  therefore,  gentlemen,  in  this  proof,  you  mu»t 
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then  consider  whether  his  intention  in  making  these  charges  against 
the  Presidelit  were  malicious  or  not.  It  is  not  necessair  for  me  to  go 
more  minutely  into  an  investigation  of  the  defence,  x  ou  must  judge 
for  yourselves — ^you  must  find  the  publication,  and  judge  of  the  intent 
with  which  that  publication  was  made,  whether  it  was  malice  or  not? 
If  you  believe  that  he  has  published  it  without  malice,  or  an  intent  to 
defame  the  President  of  the  United  States,  you  must  acquit  him ;  if  he 
has  proved  the  truth  of  the  facts  asserted  by  him,  you  must  find  him 
Not  Guilty. 
After  the  jury  had  returned  with  a  verdict  of  Guilty: — 
Judge  Chase.  Mr.  Cooper,  as  the  jury  have  found  you  guilty,  we 
wish  to  hear  any  circumstances  you  have  to  ofifer  in  point  of  the  miti- 
gation of  the  fine  the  court  may  think  proper  to  impose  on  you,  and 
also  in  extenuation  of  your  punishment.  We  should  therefore  wish  to 
know  your  situation  in  life,  in  regard  to  your  circumstances.  It  will 
be  proper  for  you  to  consider  of  this:  as  you  are  under  recognizance, 
you  will  attend  the  court  some  time  the  latter  end  of  the  week — (the 
court  appointed  Wednesday). 

Proceedings  on  Wednesday ^  April  30,  1800. 

Judge  Chase.  Mr.  Cooper,  have  you  anything  to  offer  to  the  court 
previous  to  passing  sentence  ? 

Mr.  Cooper.  The  court  have  desired  me  to  offer  anything  relating  to  my 
circumstances  in  mitigation  of  the  fine,  or  any  observation  that  occurs  to  roe 
in  extenuation  of  the  offence.  I  have  thought  it  my  duty  (not  for  the  purpose 
of  deprecating  any  punishment  which  the  court  may  deem  it  proper  to  inflict^ 
but)  to  prevent  any  accidental  or  apparent  harshness  of  punishment  on  part 
of  the  court,  for  want  of  that  information  which  it  is  in  my  power  to  give. 
For  this  reason,  therefore,  and  that  the  court  may  not  be  misled,  I  think  it 
right  to  say,  that  my  property  in  this  country  is  moderate.  That  some  re- 
sources I  had  in  England,  commercial  failures  there  have  lately  cut  off:  that 
I  depend  principally  on  my  practice:  that  practice,  imprisonment  will  anni- 
hilate. Be  it  so.  I  hav^  been  accustomed  to  make  sacrifices  to  opinion,  and 
I  can  make  this.  As  to  circumstances  in  extenuation,  not  being  conscious 
that  I  have  set  down  aught  in  malice,  I  have  nothing  to  extenuate. 

Jud^e  Chase.  I  have  heard  what  you  have  to  say.  I  am  sorry  you 
did  not  think  proper  to  make  an  affidavit  in  regard  to  your  circum- 
stances; you  are  a  perfect  stranger  to  the  court,  to  me  at  least.  I  do 
not  know  you  personally — I  know  nothing  of  you,  more  than  having 
lately  heard  your  name  mentioned  in  some  publication.  Every  person 
knows  the  political  disputes  which  have  existed  amongst  us.  It  is 
notorious  that  there  are  two  parties  in  the  country ;  you  have  stated 
this  yourself.  You  have  taken  one  side — we  do  not  pretend  to  say, 
that  you  have  not  a  right  to  express  your  sentiments,  only  taking  care 
not  to  injure  the  characters  of  those  to  whom  you  are  opposed. 

Your  circumstances  ought  to  have  been  disclosed,  on  affidavit,  that  the 
court  might  have  judged  as  to  the  amount  of  the  offence  ;  nor  did  we 
want  to  hurt  you,  by  this  open  disclosure. 

Mr.  Cooper.     I  have  nothing  to  disclose  that  I  am  ashamed  of* 
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Judge  Chase.  If  we  were  to  indulge  our  own  ideas,  there  is  room 
to  suspect  that  in  cases  of  this  kind,  where  one  party  is  against  the 
government,  gentlemen,  who  write  for  that  party,  would  be  indemnified 
against  any  pecuniary  loss ;  and  that  the  party  would  pay  any  fine 
which  might  be  imposed  on  the  person  convicted.  Yoa  must  know,  I 
suppose,  before  you  made  any  publication  of  this  kind,  whether  you 
were  to  be  supported  by  a  party  or  not,  and  whether  you  would  not  be 
indemnified  against  any  pecuniary  loss.  If  the  fine  were  only  to  fall 
on  yourself,  I  would  consider  your  circumstances ;  but,  if  I  could  be- 
lieve you  were  supported  by  a  party  inimical  to  the  government,  and 
that  they  were  to  pay  the  fine,  not  you,  I  would  ^o  to  the  utmost  extent 
of  the  power  of  the  court.  I  understand  you  have  a  family,  but  yon 
have  not  thought  proper  to  state  that  to  the  court.  From  ^hat  I  can 
gather  from  you,  it  appears  that  you  depend  on  your  profession  for 
support ;  we  do  not  wish  to  impose  so  rigorous  a  fine  as  to  be  beyond 
a  person's  abilities  to  support,  but  the  government  must  be  secured 
against  these  malicious  attacks.  You  say  that  you  are  not  conscious  of 
having  acted  from  malicious  motives.  It  may  be  so;  saying  so,  we 
must  believe  you ;  but,  the  jury  have  found  otherwise.  You  are  a 
gentleman  of  the  profession,  or  such  capacity  and  knowledge,  as  to 
have  it  more  in  your  power  to  mislead  the  ignorant.  I  do  not  want  to 
oppress,  but  I  will  restrain,  as  far  as  I  can,  all  such  licentious  attacks 
on  the  government  of  the  country. 

Mr.  Cooper.    I  have  been  asked  by  the  court  whether,  in  case  of  a  fine 
being  imposed  upon  me,  I  8hall  be  supported  by  a  party.     Sir,  I  solemnly 
aver,  that  throughout  my  life,  here  and  elsewhere,  among  all  the  political 
questions  in  which  I  have  been  concerned,  I  have  never  so  far  demeaned  my- 
self as  to  be  a  party  writer.     I  never  was  in  the  pay  or  under  the  support  of 
any  party ;  there  is  no  party  in  this,  or  any  other  country,  that  can  offer  me 
a  temptation  to  prostitute  my  pen.     If  there  are  any  persons  here  who  are 
acquainted  with  what  I  have  published,  they  must  feel  and  be  satisfied  that  I 
have  had  higher  and  better  motives,  than  a  party  could  suggest.     I  have  writ- 
ten, to  the  best  of  my  ability,  what  I  seriously  thought  would  conduce  to  the 
general  good  of  mankind.     The  exertions  of  my  talents,  such  as  they  are, 
have  been  unbought,  and  so  they  shall  continue ;  they  have  indeed  been  paid 
for,  but  they  have  been  paid  for  by  myself,  and  by  myself  only,  and  some- 
times dearly.     The  public  is  my  debtor,  and  what  I  have  paid  or  suffered  for 
them,  if  my  duty  should  again  call  upon  me  to  write  or  to  act,  I  shall  again 
most  readily  submit  to.     I  do  not  pretend  to  have  no  party  opinions,  to  have 
no  predilection  for  particular  descriptions  of  men  or  of  measures ;  but  I  do  not 
act  upon  minor  considerations ;  I  belong  here,  as  in  my  former  country,  to 
the  great  party  of  mankind.     With  regard  to  any  offers  which  may  have  been 
made  to  me,  to  enable  me  to  discharge  the  fine  which  may  be  imposed,  I  will 
state  candidly  to  the  court  what   has  passed,  for  I  wish  not  to  conceal  the 
truth ;  I   have  had  no  previous  communication  or  promise  whatever,  I  have 
since  had  no  specific  promises  of  money  or  anything  else.    I  wrote  from  m? 
own  suggestions.     But,  many  of  my  friends  have,  in  the  expectation  of  a  ver- 
dict against  me,  come  forward  with  general  ofl^ers  of  pecuniary  assistance ; 
these  offers  I  have,  hitherto,  neither  accepted  nor  rejected.     If  the  court 
should  impose  a  fine  beyond   my  ability  to  pay,  I  shall  accept  them  without 
hesitation ;  but  if  the  fine  be  within  my  circumstances  to  discharge,  I  shall 
pay  it  myself.     But  the  insinuations  of  the  court  are  ill  founded,  and  if  you. 
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sir«  from  misapprehetiffion  or  misinrormation  have  been  tempted  to  make 
them,  your  miaiake  should  be  corrected. 

Judge  Peters.  I  think  we  have  nothing  to  do  with  parties ;  we  are 
only  to  consider  the  subject  before  us.  I  wish  you  had  thought  proper 
to  make  an  affidavit  of  your  property.  I  have  nothing  to  do,  sitting 
here,  to  inquire  whether  a  party  in  whose  favour  you  may  be,  or  you, 
are  to  pay  the  fine.     I  shall  only  consider  your  circumstances,  and  im- 

fose  a  fine  which  I  think  adequate ;  we  ought  to  avoid  any  oppression, 
t  appears  that  you  depend  chiefly  upon  your  profession  for  support. 
Imprisonment  for  any  time  would  tend  to  increase  the  fine,  as  your 
family  would  be  deprived  of  jour  professional  abilities  to  maintain 
them. 

Judge  Chasb.  We  will  take  time  to  consider  this.  Mr.  Cooper,  you 
may  attend  here  again.' 

Thursday.  Mr.  Cooper  attended,  and  the  court  sentenced  him  to 
pay  a  fine  of  four  hundred  dollars ;  to  be  imprisoned  for  six  months, 
and,  at  the  end  of  that  period,  to  i^nd  surety  for  his  good  behaviour, 
himself  in  a  thousand,  and  two  sureties  in  five  hundred  dollars  each.'*' 

*  Judge  Cbaae^s  condact  in  this  case,  which  was  marked  with  a  moderation  in  strong 
comrast  with  the  harshness  afterwards  exhibited  in  the  prosecution  of  Callender,  (Pott  688,) 
was  ablf  defended  b^  Mr.  Harper,  in  a  speech  on  the  Sedition  Act,  in  the  House  of  Repre- 
sentatives in  January  1801,  (Harper's  workt^  375,)  and  was  not  thought  sufficiently  marked, 
to  entitle  it  even  to  a  nominal  place  in  the  memorable  articles  of  impeachment,  of  Novem- 
ber, 1804.  Mr.  Cooper's  defence,  however,  so  written  out  by  himself  as  to  make  up  a  review 
of  the  whole  administration,  attmcted  great  attention;  and  bis  imprisonment  for  an  ofience 
thought  so  trivial,  was  a  popular  suljject  for  electioneering  declamation.  Mr.  Adams  him- 
self thought  the  thing  had  gone  too  far,  and  would  have  pardoned  him,  had  not  Mr.  Cooper 
issued  a  leuer,  in  which  he  told  him,  that,  so  far  from  asking  for  clemency,  he  would  not 
**  accept"  it,  unless  coupled  with  an  acknowledgment  by  the  President  of  the  breach  of  good 
feith  which  the  publication  of  the  nlleged  provncatory  letter  involved: — (see dfuroro,  for  May 
lOth,  1700.)  Of  course  nothing  could  be  done  but  let  the  imprisonment  run  out  This  it 
did,  and  the  fine  was  paid  Forty  years  aAerwartls,  at  the  same  time  with  that  imposed 
upon  Lyon,  (jintt;  344,)  it  was  repaid  with  interest  In  Porcupine,  Mr.  Cooper,  as  well  as 
Dr.  Priestley,  were  among  the  principal  subjects  of  ridicule  and  denunciation;  biit,  perhaps, 
the  most  hitter  notice  taken  of  them  by  Cobbett,  was  a  poem  called  **  Prison  Eclogue,''*  pub- 
lished by  him  in  London,  in  1801,  and  afterwards  incorporated  in  Porcupine's  works.  The 
student  will  find  in  the  jSurora  of  May  0,  May  9,  and  May  19,  papers  of  some  interest  ema- 
nating from  Mr.  Cooper  on  the  subject  of  the  trial  in  thetext 

Mr.  Cooper's  life,  however,  is  so  connected  with  American  history,  as  to  require  nrwre  than 
a  general  notice.  He  was  born  in  London  in  1759,  and  was  educated  at  Oxford.  Intended 
for  the  law,  he  did  not  confine  himself  to  merely  legal  8tu<lies,  but  devoted  himself  with 
great  success  to  the  natural  sciences,  particularly  chemistry,  over  which  he  soon  obtained  a 
mastety.  His  professional  studies,  so  far  as  his  history  shows,  never  were  very  severely 
conducted ;  and  soon  aAer  his  atlvenc  at  the  bar,  he  allowed  himself  to  be  carried  into  another 
orbit,  by  accepting  an  ambassadorship  from  a  democratic  club  in  England,  to  a  democratic 
club  in  France.  For  this  both  he,  himself,  and  his  patron  Mr.  Watt,  of  steam-engine  fame, 
from  witom  his  diplomatic  credentials  had  issued,  were  assailed  in  the  House  of  Commons 
by  Mr.  fiurke.  This  gave  Mr.  Cooper  an  opportunity  which  he  but  too  gladly  seized  ;  and 
at  once  there  issue<l  a  pamphlet  rpply,  which  made  up  for  the  want  of  vivacity  of  its  style 
by  the  excessive  inflammation  of  its  temper.  **  As  tong  as  you  sell  this  at  a  high  price,*'  said 
Sir  John  Soott,"you  can  do  no  harm;  but  the  moment  it  is  turned  into  a  penny  slip,  that  mo- 
ment I  will  prosecute  you."  This  kindly  caution  of  course  shrunk  the  circulation  of  the 
**  reply,"  and  the  result  was,  that  Mr.  Cooper,  abandoning  for  a  time  politics,  undertook  to 
introduce  into  practice  in  Manchester,  tlie  important  secret  of  extracting  chtorine  from  com- 
mon salt,  which  though  afterwards  so  valuable,  he  was  not  then  able  to  bring  into  suc- 
cessful operation. 

Leaving  the  wreck  both  of  business  and  of  political  fortune,  Mr.  Cooper  at  last  made  up  bit 
mind  to  accompany  Dr.  Priestley  to  America,  not  free,  it  must  be  admitted, — at  least  so  far  as 
Dr.  Priestley  is  ooncerned^— from  the  conviction  that,  resist  it  as  they  might,  the  young  r«- 
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palilie  would  tooo  pvMi  tfaem  into  the  mnks  of  Hi  kiw-inilnBiL  Bnt  ihiB  w&mmd  to  be  t 
niimke,  and  the  loioh  wms,  that  Mr.  Cooper  eooa  went  into  a  Tiolent  oppoahkm  to  Ml 
^jfaiw,  the  then  Pieoident,  not,  howoTer,  nntal  he  had  firat  aooie what  cireuitoiielj  iaiiDated 
that  he  might  accept  the  pool  of  Commionooer  of  die  British  Treaty.  (See  jidt,  p.  eM.) 
Of  diio  oppontiooi  the  pfOMcntion  in  the  text  wai  tiie  fhut. 

On  eominf  out  of  priooo,  Mr.  Cooper  fimiid  ihe  minorit /  rapidl/  tnraing  inio  a  maiorili; 
and  in  a  ohort  time,  the  adminiotiaiioa  which  bad  prooeeoted  him  waa  oiverthiown.  Ha 
vmiring  indutrf,  hit  almoit  univenal  philooophioal  attainmento,  and  his  ooniageoof  leropw, 
hot  moie  paxtioohurlj  the  •oiliMrinfi  he  had  UDdergooe  in  the  maimenaooa  of  the  figeJom  d 
the  preoi^  plaoed  him  high  in  the  con  em  of  the  dominant  partj.  .  After  haying  been  ap> 
pointed  a  oommitnoner  to  negotiate  a  oettlementof  the  lAzeiiiedifliealtiea  in  PenpejIvaDia— 
a  <faity  he  diwharged  with  reofiarkable  ikill  and  mewM  ha  was  nominated  hf  Gotenor 
MeKcan  to  the  president  judgeship  of  a  jodieial  district. 

Mr.  Cooper's  pioceedings  after  be  became  tbe.wiekler  of  jndisial  power,  iirm  an  odd 
seqoel  to  his  experience  when  he  was  its  sabject    Scaioeljr  five  jears  bad  passed  after  bt 
was  out  of  prison,  before  he  was  on  the  bench ;  and  seareelj  five  ffmn  more  had  paaed 
beibre  be  was  impeached  before  the  Senate  of  Pennsf  Inmia,  upon  charges,  wbieh,  wsit 
it  not  that  the/  were  giavelj  prelbned  and  amplj  supported,  might  be  oonsiiiefed  bat- 
lesqoes  of  those  upon  which  he  wasinstm'roenlal  in  impeaching  Jndg9  Chase,  in  tiie  Ssnus 
of  the  United  Stales.    He  was  charged  with  pouncing  upon  delinquent  jurors  on  tiie  flm 
daj  of  the  eourt,  widi  ftiies  and  bendi  warrants,  in  violation  of  die  Tenermble  Pennsflvamt 
pmctioe,  of  giving  them  the  qmmrtit  dkpoti;  with  imprisoning  a  Quaker  fi>r  not  polling  off  bii 
hat;  with  oommhting  three  parties  Ibr  <*  whispering,'*  an  oflenoe  §bt  which  he  declared  h» 
would  hear  no  apologjr;  with  issuing  warrants  widwut  previous  oath,  and  then  ooonni^ 
ting  the  constables  who  refused  to  serve  them ;  with  insisting  in  one  case  in  ezaminisf 
tmder  oath,  a  prisoner  charged  with  crime,  as  to  his  own  guilt;  with  sending  private  noioi 
to  juries  in  criminal  cases,  tending  to  eztiaet  a  verdict  6€  gnil^;  with  carting  a  Lonnw 
eonvict  to  tiie  Philadeipbia  prison,  a  thing  not  then  provided  for,  which  ended  in  the  coi^ 
viot  being  kept  in  abeyance  bf  the  Philadelphia  jailor,  who  refined  to  reoeive  him,  and  tbt 
eourt  who  leftned  to  take  him  back,  thereb!f,nndier  thk  new  ambuktoij  commitment,  wiib- 
dmwing  the  shmff  from  his  publio  duties ;  and  with  brow-beating  counsel,  witnesses  sod 
parties,  in  cases  so  numerous  as  to  make  their  recapitulation  cover  three  pages.    The  Presfaf 
terian  and  (holier  pipfessions,  he  was  charged  with  declaring  in  open  court,  to  be  *  sB 
damned  hjpocrisf  ud  nonsense;^*  and  divers  speciflcatjona  were  given  of  illegal  iatBrfi»> 
ence  on  his  part  in  the  profits  of  cases  before  him,  and  of  private  speculations  in  inlereoi 
which  were  to  pass  under  his  adjadioation.    On  Feb.  91, 181 1,  these  charges  having  bees 
fonnallf  laid  'before  the  Pennsylvania  House  of  Representatives,  were  referred  to  a  oocd* 
mittee,  who  two  days  afterwards  reported,  that  the  evidence  produced  before  them  suffi- 
ciently subetantiated  the  specifications  of  passionate  and  oppressive  judicial  bearing,  leaving, 
however,  the  accusation  of  peculation  without  any  further  basis  than  that  atlbrded  by  an 
imprudent  purchase  of  certain  property,  sold  at  sheriJT's  sale  under  process  from  the  ouuit 
a  transaction  which,  thou$;h  clear  from  any  moral  stain,  the  committee  tlioui;ht  to  be  c-f 
doul>tful  propriety  and  dangerous  precedent     They  submitted,  in  conclusion,  a  resolution. 
"  that  a  committee  be  appointed  to  draft  an  address  to  the  Governor  for  the  removal  oT 
Thomas  Cooper,  Esq^  from  the  oiBce  of  President  Judge  of  the  eighth  judicial  district  of 
Pennsylvania."     Under  this  resolution,  which  passed  73  to  20,  a  committee  was  appointetl 
which  reported  an  address  to  the  Governor,  which  was  carried  59  to  34,  in  the  face  of  t 
Tery  powerfnl  protest  by  Mr.  Gibson,  now  Chief  Justice  of  Pennsylvania,  who  took  tht 
ground  that  the  offences  specified  by  the  committee  were  misdemeanours,  cognizable  by  im* 
peachment  alone.     To  this  was  joined  a  paper,  in  whidi  the  greater  portion  of  the  minority 
joined,  declaring,  that  whatever  may  have  been  the  peculiarities  of  manner  of  Mr.  Cooper. 
there  was  no  evidence  which  showe<l  judicial  misconduct 

Under  the  Pennsylvania  Constitution,  the  governor  **  may,"  on  address  from  the  legisla- 
ture, remove  a  judge  from  office ;  and,  as  Governor  Snyder  on  a  former  occasion,  when  th« 
attempt  had  been  made  lo  shake  off  the  judges  of  the  Supreme  Court  had  declare«i  that 
"may*'  sometimes  means  "wont,"  a  vigorous  efibrt  was  now  maiie  to  induce  him  to  givr 
once  more  the  same  lenient  grammatical  construction.  The  governor,  it  Beem*^  ha<l  been 
the  client  of  Mr.  Cooper  in  former  times,  and  had  lived  with  him  for  many  years  on  terms 
of  personal  intimacy,  but  whether  from  this  account  he  felt  a  greater  delicac*y  in  intrrfering, 
or  whether,  in  feet,  he  thought  that  the  case  was  one  in  which  be  ought  not  to  dcfnat  the 
legislative  will,  the  only  reply  he  made,  was  a  note  through  the  Secretary  of  the  Common* 
wealth,  announcing  that  Mr.  Cooper's  judicial  tenure  was  closed. 

Of  this  procedure,  in  everything  but  its  result,  a  duodecimo  of  the  more  solemn  trial, 
which  in  the  Senate  of  the  United  States  Judge  Chase  was  the  subject,  not  the  least  remark* 
able  feature  was,  that  it  was  carried  on,  with  a  lew  exceptions,  by  the  very  party  of  which 
Mr.  Cooper  had  been  lately  one  of  the  most  lively  leaders,  and  for  which, — if  poliii^til  |)e^ 
secutioa  by  an  outgoing  adminlstratioa  is  to  be  considered  as  a  calamity^ — ^be  was  one  oi  ibe 
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greatest  sufferers.  It  may  be  that,  like  Callender,  he  felt  a  natural  disgust  when  he  found 
that  under  Mr.  Jefferson,  many  men  were  put  ahead  of  him  who  had  not  received  the 
honours  of  martyrdom  under  Mr.  Adams ;  or  it  may  be  that  when  he  got  on  the  bench,—- 
for  which,  by  the  way,  he  had  not  received  the  necessary  professional  training, — he  became 
subject  to  that  nervous  debility  by  which  the  most  plethoric  patriotism  is  sometimes  there 
prostrated ;  but  it  is  certain  that  very  soon  he  cooled  towards  the  democrats,  and,  as  was 
allied  in  the  evidence  before  the  house  committee,  even  went  so  far  as  to  drop,  when  in 
court,  expressions  by  no  means  complimentary  to  their  persons,  or  their  doctrines.  This 
change--though  not  the  overt  acts  said  to  have  sprung  from  it — he  confesses  in  an  address 
issued  from  him  at  the  close  of  the  proceedings,  at  Lancaster,  April  4,  1811.  **  Nor  have 
I  been  anxious  to  conceal,"  he  says,  "  that  during  a  long  course  of  observation  on  the  conduct 
of  parties  in  this  country,  I  have  not  found  that  the  democrats  or  republicans  have  much 
reason  to  boast  of  more  disinterested  views,  or  more  tolerant  principles,  tlian  their  oppo* 
nents.  I  have  long  found  it  impossible  for  me  to  go  all  lengths  with  the  party  to  which  I 
belonged,  and,  of  course.  I  have  shared  the  fate  of  all  moderate  men ;  I  have  influence  with 
DO  party,  and  have  willingly  and  deliberately  incurred  the  decided  hatred  of  the  most  violent 
and  thorough  going  of  my  own.  I  went  over  to  France  in  1792,  an  enthusiast,  and  I  leA  it 
in  disgust  1  came  here ;  and  seventeen  years  experience  of  a  democratic  government  in 
this  country,  has  also  served  to  convince  me  it  may  have  its  faults ;  that  it  is  not  quite  so 
perfect  in  practice,  as  it  is  beautiful  in  theory,  and  that  the  speculations  of  my  youth  do  not 
receive  the  full  sanction  of  my  maturer  age ;  nor  do  I  find  that  justice  and  disinterestedness, 
wisdom,  and  tolerance,  are  the  necessary  fruits  of  universal  suffrage,  as  it  is  exercised  in 
Pennsylvania,  for  these  are  not  always  the  qualifications  that  procure  a  man  to  be  sent  as 
the  representative  of  the  people." 

Affr.  Gwper's  fine  chemical  acquirements,  which,  during  all  the  storms  of  his  eventful  life, 
had  never  been  submerged,  now  gave  him  a  safe  retreat.  He  was  first  placed  in  a  philosophical 
professorship  in  Dickinson  College,  and  afterwards  in  a  highly  honourable  post  in  the  Univer- 
sity of  Pennsylvania,  which  he  finally  abandoned  for  the  chemical  chair  in  Columbia  College, 
South  Carolina,  of  which  he  soon  became  president  In  the  nullification  struggle  he  took 
a  bold  part,  issuing  documents  of  the  most  ultra  States*  rights  tone,  and  showing  that  if 
he  liad  added  nothing  to  the  sprightliness,  he  had  lost  nothing  of  the  fire,  of  the  pam« 
phleteer  of  1795^^1800.  He  died  in  1840,  when  engaged  in  revising  the  South  Caro« 
jina  Statutes,  a  duty  charged  on  him  by  the  legislature,  afier  having  pubiishe<i,  besides 
numberless  tracts  on  politics,  divinity,  and  metaphysics,  a  treatise  on  tlie  bankrupt  laws,  a 
translation  of  Justinian,  a  treatise  on  political  economy,  a  manual  of  chemistry,  as  well  as 
a  general  compendium  of  useful  information. 


TRIAL 


or 


DANIEL  THOMAS,  ET  AL., 


FOB 


OPENING  LETTERS  OF  A  FOREIGN  MINISTER. 

1 

IN  THE  CIRCUIT  COUBT  OF  THE  tlNTCED  STATES  FOR 

THE  PENNSYLVANIA  DISTRICT, 

PHILADBLPHIA,  1800. 


Ik  two  indiotmentSy  one  of  which  was  retnrned  iffnormmiu,  tnd  the 
other  of  whioh  was  never  pressed,  it  was  charged  that  defendants  did 
^'open,  and  the  contents  thereof  did  promulgate  and  make  knows,*' 
two  letters  addressed  by  Mr.  Listen,  the  British  minister  in  Philadelplib, 
to  Mr.  Russel,  President  of  the  British  frontier  in  Upper  Canada. 
The  evidence  on  which  the  prosecution  rested,  appears  to  have  been 
that  the  defendants,  who  were  shown  to  have  acted  under  the  sheriff  of 
Bucks  county,  who  was  armed  with  a  bench  warrant,  arrested  a  man 
named  Isaac  Livezey,  (who  was  charged  with  horse-stealing,  but  who 
turned  out  to  be  a  messenger  from  Mr.  Liston  to  Mr.  Bussel,)  and  broke 
open  his  trunk,  from  which  the  letters  mentioned  in  the  indictment 
were  taken.  That  the  proceedings  against  Livezey  were  bona  Jidi, 
afterwards  amply  appeared,  the  stolen  horses  being  found  in  his  cus- 
tody; and  under  the  belief  that  the  searching  of  his  trunks  and  open- 
ing of  the  letters,  was  but  an  ordinary  case  of  police  power,  as  well  as 
from  doubts  as  to  jurisdiction,  the  prosecution  was  not  carried  on* 

*  This  case  is  only  here  introduced,  in  consequence  of  the  public  interest  excitrd  bjr  the 
publication  of  the  letters  which  the  defendants  were  charged  with  opening.  Tbej  weie 
as  follows : 

Pkikultitkia,  etk  Mof,  1799. 

**  Sim:— The  goremment  of  the  United  States  appears  to  be  nearly  in  tlie  same  situatioa 
with  regard  to  the  Shawenese  Indians,  that  that  of  Oinada  is  with  respect  to  the  Mohawkn 
The  Shawenese  wish  the  United  States  to  make  some  alteration  of  their  limits,  as  fixed  bf 
the  treaty  of  Grenville;  and  at  the  same  time  to  confirm  the  sales  of  lands  they  have  alreailf 
made,  and  authorize  future  alterations. 

The  American  ministers,  on  the  other  hand,  are  determined  not  to  iprn.nl  this  faToar,  sud 
are  embarrassed  by  the  persevering  importunity  of  the  Indians.  Advices  lately  arrivffi 
from  Fort  Wayne  inform  the  Administration  that  the  Shawenese  intend  this  spring  lo  csU 
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a  general  coancil  of  the  nation^  (composed  of  representatives  from  several  tribes,)  with  a 
view  to  take  such  measures  as  may  be  thought  best  calculated  to  obtain  some  modifica- 
tions of  the  Grenville  treaty.  And  the  information  adds,  that  this  idea  was  first  suggested 
by  the  late  Colonel  M'Kee,  Deputy  Superintendent  of  Indian  Afiairs. 

The  government  consider  this  interference  as  unfriendly  and  injurious  to  their  interests, 
and  a  complaint  has  been  made  to  me  on  the  subject,  by  the.  Secretary  of  State,  with  a  re- 
quest that  I  would  make  such  representation  of  the  matter  to  you,  as  might  produce  a  defeat 
of  the  project  at  present,  and  prevent  all  intervention  of  a  similar  nature  in  faturc. 

I  informed  the  Secretary  of  State,  that  i  could  scarcely  bring  myself  to  credit  the  report 
respecting  Colonel  M'Kee;  that  at  all  events,  I  could  not  conceive  anything  un&vourable 
to  the  United  States  could  have  been  contemplated  by  a  public  officer  in  tlie  service  of 
Great  Britain;  but  that  I  would  of  course  make  the  representation  requested;  that  I  made 
DO  doubt  of  its  having  the  desired  effect,  because,  I  was  confident  that  you  were  sincerely 
disposed  to  ward  ofi*  every  incident  that  could  give  just  cause  of  misunderstanding  between 
the  two  nations. 

The  situation  of  public  affairs  in  this  country  continues  the  same  as  at  the  date  of  my 
last  letters,  unless  it  be  that  the  government  has  given  a  new  subject  of  provocation  to  France, 
by  encouraging,  (in  conjunction  with  us,)  the  Negro  Chief  Toussaint,  in  measures  which 
appear  ultimately  to  tend  to  a  separation  of  the  Island  of  St  Domingo  from  the  mother 
country.  Whether  this  affront  will  be  pocketed  by  the  directory,  I  do  not  pretend  to  decide ; 
but  I  cannot  persuade  myself  that  it  is  probable. 

I  have  the  honour  to  be,  with  great  truth  and  respect.  Sir, 

Your  most  obedient  humble  servant, 

ROBERT  LISTON. 

The  Hon.  President  Russel. 

Philadelphia,  23d  May,  1799. 

Sim: — My  last  having  been  entrusted  to  a  person  who  was  not  going  directly  to  Upper 
Canada,  I  am  uncertain  whether  it  may  yet  have  reached  your  hands,  and  therefore,  tfdce 
an  opportunity  of  transmitting  a  duplicate. 

On  public  affairs  I  have  scarcely  anything  to  add.  One  step  farther  on  the  road  to  a 
formal  war,  between  France  and  the  United  States,  has  been  taken  by  the  Governor  of 
Guadaloupe,  who,  in  consequence  of  the  capture  of  the  Insurgente  frigate,  has  authorized 
French  ships  of  war  to  capture  all  American  vessels,  whether  belonging  to  the  government 
dr  to  individuals.  But  the  resolution  of  Uie  Directory  on  the  great  question  of  peace  or  war 
is  not  yet  known.  Perhaps  the  new  explosion  of  the  continent  of  Europe  may  give  them  a 
degree  of  employment  that  may  retard  their  decision. 

In  the  interior  of  this  country,  the  declamations  of  the  democratic  faction,  on  the  constitu- 
tionality and  nullity  of  certain  acts  of  the  legislature,  have  misled  a  number  of  poor  ignorant 
wretches  into  a  resistance  of  the  laws,  and  a  formal  insurrection.  This  frivolous  rebellion 
has  been  quelled  by  a  spirited  effort  of  certain  volunteer  corps  lately  embodied,  who  deserve 
every  degree  of  praise.  But  the  conduct  of  these  gentlemen  having  been  shamefully  calum- 
niated by  some  of  the  popular  newspapers,  they  have  ventured  to  take  the  law  into  their 
own  hands,  and  punish  one  or  two  of  the  printers  (by  a  smart  flogging) ;  a  circumstance 
which  has  given  rise  to  much  animosity,  to  threats,  and  to  a  commencement  of  armed  associa- 
tions, on  the  side  of  the  democrats,  (particularly  the  united  Irishmen,)  and  some  apprehend 
that  the  afiair  may  lead  to  a  partial  civil  war.  The  portion,  however,  of  the  Jacobinic 
party,  who  could  carry  matters  to  this  extremity,  is  but  small;  the  government  is  on  its 
guard  and  determined  to  act  with  vigour;  and  I  do  not,  on  the  whole, apprehend  any  serious 
danger.     I  have  the  honour  to  be,  with  great  truth  and  respect,  sir, 

Your  most  obedient  hiunble  servant, 

ROBERT  LISTON." 

The  allegation  in  the  first  of  these  letters  that  the  American  government  had  oodperated 
with  the  British  in  setting  on  Toussaint  to  revolt  against  the  mother  country,  was  calculated 
to  embitter  against  the  ailministration  not  only  the  fiivourers  of  a  French  alliance,  but  the 
Southern  States  generally.  The  federal  papers  denied  the  charge,  but  it  continued  to  be 
reiterated  by  the  opposition  with  much  effect,  until  the  election.  It  is  due  to  the  adminis- 
tration, however,  to  say  that  no  corroboration  was  ever  found  of  Mr.  Liston's  statement ;  and 
that  it  may  now  be  looked  upon  as  arising  from  either  diplomatic  gasconade  or  personal 
misapprehension. 


TRIAL 


OP 


ANTHONY    HASWELL, 


FOR  A 


SEDITIOUS   LIBEL. 

IN  THE  CIRCUIT  COURT  OF  THE  UNIIED  STATES  FOR 

THE  VERMONT  DISTRICT. 

WINDSOR,  1800.« 


The  alleged  libellous  matter  whlcli  the  defendant  was  indicted  for 
publishing  was  as  follows: 

''To  the  enemies  of  political  persecution  in  the  western  district  of 
Vermont: 

"Your  representative  (Matthew  Lyon)  is  holden  by  the  oppressive 
hand  of  usurped  power  in  a  loathsome  prison,  deprived  almost  of  the 
right  of  reason,  and  suffering  all  the  indignities  which  can  be  heaped 
upon  him  by  a  hard-hearted  savage,  who  has,  to  the  disgrace  of  Fede- 
ralism, been  elevated  to  a  station  where  he  can  satiate  his  barbarity 
on  the  misery  of  his  victims.  But  in  spite  of  Fitch  (the  marshal)  and 
to  their  sorrow,  time  will  pass  away;  the  month  of  February  will  ar- 
rive, and  with  it  bring  liberty  to  the  defender  of  your  rights?  Xo. 
Without  exertion  it  will  not.  Eleven  hundred  dollars  must  be  paid  for 
his  ransom.  This  money  it  is  impossible  for  Col.  Lyon  to  raise  in  an 
.ordinary  way.  A  contribution  is  talked  of,  but  this  is  an  uncertain,  hu- 
miliating, and  precarious  method.  Col.  Lyon  has  adopted  a  plan  which 
accords  with  his  feelings,  and  he  hopes  it  may  be  with  those  of  his 
friends.  The  plan  is  this:  he  has  purchased  a  grant  for  a  lottery,  upon 
which  he  has  formed  a  scheme  whereby  he  designs  to  sell  his  tickets  for 
money  to  the  amount  of  his  fine  and  consequent  losses;  and  pay  the 
prizes  in  land,  houses,  and  such  other  property  as  he  has  to  dispose  of. 
May  we  not  hope  that  this  amount  may  answer  the  desired  purpose, 
and  that  our  representative  shall  not  languish  a  day  in  prison  for  want 
of  money  after  the  measure  of  Federal  injustice  is  filled  up  ? 

•  For  the  materials  from  which  this  report  is  constructed  I  have  depen<?ed  on  tl»*»  n^w"*- 
papers  of  the  day,  but  more  particularly  upon  a  series  of  papers  very  ohligiriuly  furui^bed 
to  me  by  Mr.  Nathan  B.  Haswell,  of  Burlington,  Vermont,  a  soo  of  the  defendauL 
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^^  At  the  same  time  the  administration  publicly  notified  that  Torieaf, 
men  who  had  fought  against  our  independence,  who  had  shared  in  the 
desolation  of  our  homes,  and  the  abuse  of  our  wives  and  daughters, 
were  men  who  were  worthy  of  the  confidence  of  the  government/' 

April  28,  1800. — The  defendant  appearing  in  court  with  his  counsel, 
Mr.  Israel  Smith  and  Mr.  Fay,  a  motion  for  a  continuance  was  made 
by  them  on  the  ground  of  the  absence  of  material  witnesses.  The  de- 
fendant filed  an  affidavit  to  the  effect  that  he  expected  to  prove  by 
General  Darke,  of  Virginia,  and  Mr.  McHenry,  the  Secretary  of  War, 
that  the  government  had  on  one  occasion  acknowledged  the  policy  of 
occasionally  appointing  Tories  to  office ;  and  that  every  effort  had  been 
made  to  obtain  the  attendance  of  these  gentlemen,  but  in  vain.  The 
affidavit  also  stated  that  two  witnesses  from  the  immediate  neighbour- 
hood were  expected,  but  had  not  yet  arrived,  one  being  detained  by 
accident,  and  the  other  by  sickness.'*' 

The  continuance  was  resisted  by  the  District  Attorney  on  the  ground, 
Ist,  that  due  diligence  had  not  been  shown  in  collecting  the  wanting 
testimony;  2d,  that  even  if  it  could  be  got,  it  would  be  inadmissible. 

Judge  Patterson,  with  whom  was  Judge  Hitchcock,  district  judge, 
said  that  the  first  item  of  evidence  would  not  be  admissible,  even  if 
present,  as  it  would  not  be  a  flat  justification ;  but  that  in  order  to 
permit  the  defendant  to  avail  himself  of  the  attendance  of  other  wit- 
nesses whom  he  momentarily  expected,  a  postponement  of  several  days 
would  be  granted. 

May  5th.  The  case  being  called,  the  District  Attorney  opened  the 
case  on  the  part  of  the  United  States. 

Evidence  was  produced  to  show  that  the  passages  in  the  indictment 
had  been  published  in  a  newspaper  called  the  Vermont  Gazette,  edited 
by  the  defendant ;  the  first  being  part  of  an  advertisement  issued  by  a 
committee  of  Colonel  Lyon's  friends,  the  second  being  an  extract  from 
the  Aurora. 

In  justification  of  the  first  paragraph,  the  defendant  called  witnesses 
to  prove  circumstances  of  peculiar  hardships  attending  Lyon*s  impri- 
sonment. '  •  * 

The  jury  were  addressed  by  the  district  attorney  and  the  defendant's 
counsel,  and  afterwards  by  the  defendant  himself.f 

*  Among  the  papers  in  my  bands  is  a  series  of  very  curious  letters  from  the  defendant  to 
Mr.  Duane  and  Mr.  Lyon,  asking  for  evidence  by  which  tbe  charges  in  the  indictment  could 
be  ju.stificd.     This  they  were  unable  to  furnish,  at  least  in  a  legal  shape. 

f  Tbe  following  passages  are  extracted  from  a  manuscript  defence,  written  by  Mr.  Has- 
well,  and  read  to  the  jury,  which  is  now  in  my  hands. 

**  With  respect  to  the  first  count,  gentlemen,  I  believe  you  will  entertain  a  doubt  at  least 
whether  I  am,  in  fact,  the  publisher  of  it,  in  the  common  acceptation  and  real  meaning  of 
the  term.  It  is  true,  gentlemen,  that  it  was  published  in  my  paper;  that  I  am  sole  editor 
and  printer,  and  that!  was  at  home  at  the  time;  but  it  is  equally  true  that  the  publication 
was  made  by  Elias  Buel,  as  manager,  an<I  James  Lyon,  as  clerk  of  Col.  Lyon's  lottery;  and 
that,  if  any  consequences  flowed  from  it,  both  they  and  /rationally  expected  they  must  bear 
ihem. 

**  If  either  of  you,  gentlemen,  should  publish  in  a  newspaper,  that  you  would  reward  in  a 
pecuniary  manner  any  person  who  should  perform  a  certain  business;  could  a  person  per- 
Ibrming  claim  his  reward  of  the  printer?  If  either  of  you,  being  suiliciently  responsible, 
should  publish,  with  your  name,  anything  that  operated  to  your  neighbour's  injury,  could  an 
action  lie  against  a  printer?  « 

"  If  he  could  not,  gentlemen,  in  the  case  stated,  call  on  the  printer  for  his  reward,  due  in 
consequence  of  another  person's  publication,  on  what  grounds  of  reason  can  a  printer  be 
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Judge  Patterson  charged  the  jury,  that,  though  the  statute  had  k- 
nignly  altered  the  common  law,  in  so  far  as  to  permit  the  truth  to  be 
given  in  evidence,  yet,  unless  the  justification  came  up  to  the  charge, 
it  was  ho  defence.  Here  it  was  for  the  jury  to  determine  whether  Ae 
violent  language  applied  to  the  Marshal  as  descriptive  of  his  treatment 
of  Colonel  Lyon,  had  been  sustained  by  the  evidence.  If  it  had  not, 
no  defence  had  been  made  out.  As  to  the  charge  a^inst  the  adminis- 
tration of  selecting  Tories  "who  shared  in  the  desolation  of  our  homes," 
&c.,  no  attempt  at  justification  has  been  made.  If  the  jury,  therefore, 
believe,  beyond  reasonable  doubt,  that  the  intent  was  defamatory,  and 
the  publication  was  made,  they  must  convict.  Nor  was  it  necessa^ 
that  the  defendant  should  have  written  the  defamatory  matter.  If  it 
was  issued  in  his  paper,  it  is  enough. 

The  jury,  after  a  short  deliberation,  returned  a  verdict  of  guilty,  and 
the  court  sentenced  the  defendant  to  a  fine  of  two  hundred  dollars,  and 
an  imprisonment  of  two  months.* 

called  on  in  a  case  affecting  not  merely  interest,  but  personal  liberty,  the  dearest  privilege  of 
life,  for  a  publication  avowed  by  responsible  men,  and  accompanied  with  their  names. 

**  But  even  allowing  that  I  was  the  publisher  of  the  advertisement  on  which  I  stiod 
indicted,  I  believe  it  will  be  admitted  by  you  all,  gentlemen,  as  a  principle  foundeii  on  ihe 
reason  and  fitness  of  things,  that  no  inference  ought  to  be  drawn  from  a  passage  on  which 
a  citizen  is  indicted,  that  does  not  clearly  flow  /Vom  the  premises;  that  the  phiin  and  obviooi 
meaning  of  tlie  written  or  printed  words,  ought  not  in  any  wise  to  be  evaded ;  nor  any  ooo> 
struction  to  be  put  upon  it,  in  order  to  criminate  the  citizen,  but  what  it  will  clearly  and 
tmequivocally  bisar,much  less  should  any  innuendo  or  exemplification  be  admitted  that  do«s 
not  spring  spontaneously  Orom  the  writing  itself. 

"With  this  impression,  gentlemen,  I  must  beg  you  to  read  with  attention  the  first  tectkn 
of  the  advertisement  published  by  Major  Buel  and  James  Lyon,  as  aforesaid,  on  which  I 
stand  indicted ;  I  mean  from  the  beginning  to  the  first  close,  or  partial  close  of  a  sentence; 
that  is  to  the  first  semicolon.  If  you  can  do  this,  and  on  your  oaths  declare  that  Major  Buel 
and  Mr.  Lyon  as  publishers,  or  myself  as  their  humble  agent,  meant  to  call  in  «]uest)an 
the  authority  of  the  United  States,  and  did  not  mean  to  refer  to  an  assumption  of  power,  and 
undue  vigour,  in  the  marshal  and  his  agents,  solely  and  exclusively,  I  shall  ackuowled;» 
myself  more  deceived  with  respect  to  the  general  application  of  meaning  to  printed  and 
written  language,  tlian  I  ever  remember  to  have  been  at  any  former  period  of  my  life. 

"  I  am  persuaded,  gentlemen,  that  whatever  may  be  your  judgment  with  respect  to  the 
meaning  of  the  clause  in  question,  and  the  intention  of  its  authors,  when  you  attend  to  the 
e^^dence  of  Mr.  Hicks,  of  Mr.  Filch  himself,  that  you  will  be  sensible  that  I  had  conceived 
the  idea  that  a  federal  officer  had  usurped  a  power  of  adding  to  the  vigour  of  the  law.br 
unnecessary  severity,  a  total  failure  of  politeness,  and  ungenileman-like  behaviour,  anil  in 
this  idea,  whether  true  or  false,  I  was  fully  confirmed  by  his  conduct  subsequent  to  iLe 
letter  I  wrote  to  him,  relative  to  the  sentiment  of  a  judge  of  this  honourable  ct^urt." 

•  In  1844  an  Act  passed  Congress  refunding  this  fine  to  the  representatives  of  the  defend- 
ant, with  over  forty  years'  interest. 

Of  Mr.  Haswell  himself,  who  for  some  time  was  an  active  and  useful  citizen  of  Vermont, 
I  have  gathered  the  followiiifj  particulars.  He  was  born  at  Portsmouth,  England,  in  iIjp  year 
1750.  His  family  were  attached  to  the  Navy  of  Great  Britain,  and  he  had  several  hrtithers 
who  became  oflicers  in  that  service.  Taking  a  dislike  to  a  seafaring  lif«»,  he  found  hi>  way 
to  the  new  world,  under  the  protection  of  some  friends,  and  landed  at  Philadelphia,  where 
he  met  his  cousin,  Susannah  Haswell,  who  had  married  a  gentleman  by  the  name  of  Riw5»«n. 
Mrs.  Rawson  was  distinguished  for  her  literary  acquirements,  and  was  the  author  of  one  ol" 
the  first  of  American  novels,  entitled  "  Trials  of  the  Human  Hearth 

Soon  after  the  arrival  of  Mr.  Haswell  in  this  country,  rhe  war  of  the  Revolution  broke  oat. 
and,  as  he  had  determined  to  make  America  his  home,  he  engajred  in  the  Continenuii  Sir* 
vice  in  defence  of  her  liberties,  and  periled  his  life  at  the  battle  of  Monmouth. 

After  leaving  the  army,  he  went  to  Boston,  and  thence  to  Worcester,  where  he  l^e-'ame 
acquainted  with  Lsaiah  Thomas,  the  celebrated  veteran  of  the  press,  who  was  then  exT'^n^iw'jr 
engaged  in  the  business  of  j)rinting,  and,  under  the  patronage  of  Mr.  Thomas,  acitiirrti  » 
tliorongh  knowledge  of  the  printers  art.  Shortly  after  this,  on  Mr.  Thomas'  relin'|ui->ij.rj 
his  busiuess,  his  ofilce  passed  iuto  the  hands  of  Mr.  Haswell,  who  did  not  long  retain  it,  but 
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went  6r8t  to  Hartfbrfl,  Connecticut,  and  thence  to  Springfield,  MassachusettSf  in  the  proBecu- 
tion  of  his  afiairs.  Not  meeting  in  either  piece  with  the  success  he  desired,  he  was  induced 
bf  earnest  solicitation,  and  offers  of  pecuniary  advantage,  to  turn  his  attention  to  the  State  of 
Vermont,  then  called  the  **  New  Hampshire  Grants."  He  accordingly  removed  to  Benning* 
ton,  and,  in  the  month  of  June,  1783,  in  connection,  with  Mr.  David  Russell,  he  established 
the  Vermont  Gazette,  which,  from  that  time  to  the  present^  has  been  published  by  Mr.  Has« 
well  and  his  descendants,  and  is  probably  one  of  the  oldest  newspaper  establishments  in  the 
United  States.  After  the  arloption  of  the  Constitution,  and  the  admission  of  Vermont  to  the 
Union,  Mr.  Russell  was  appointed  by  General  Washington  Collector  of  the  Revenue  for  the 
District  of  Vermont,  and  disposed  of  his  interest  in  the  Grazette  to  Mr.  Haswell,  who  thus 
became  sole  proprietor. 

At  the  period  of  tlie  commencement  of  the  Gazette,  iri^  17S3,  the  revolutionary  war  had 
indeed  been  brought  to  a  close,  but  there  remained  for  the  **  New  Hampshire  Grants'' a  con- 
troversy with  New  York  and  New  Hampshire,  respecting  the  rightful  jurisdiction  over  the 
territory,  which  was  scarcely  less  emlnttered  than  the  national  struggle,  in  securing  the  glo- 
rious issue  of  which  Vermont  had  borne  so  qonspicuous  a  part  This  contest,  surviving  the 
Revolution,  had  been  marked  by  measures  on  the  part  of  the  enemies  of  the  **  grants,"  which 
were  calculated  to  subject  to  severe  tests  the  firmness  and  patriotism  of  the  people.  Yet 
they  had  rejected  with  scorn  the  offers  of  annexation  to  the  neighbouring  Province  of  Canada^ 
which  were  made  to  them  by  the  emissaries  of  Britain.  Under  the  guidance  of  their  states- 
men, the  Aliens,  Chittendens,  and  others,  they  had  found  time  and  inclination,  in  the  midst 
of  a  strife  for  existence  itself,  to  contribute  largely  to  the  success  of  our  national  arms.  By 
the  time  the  Constitution  was  adopted,  however,  this  controversy  with  New  York  and  New 
Hampshire  had  been  closed,  and  the  State  of  Vermont  was  admitted  into  the  Union  on  the 
4th  of  March,  1791. 

In<bringing  about  this  result,  the  public  press  contributed  largely,  and  Mr.  Haswell  was 
conspicuous  among  those  who  conducted  it,  both  for  his  devotion  to  the  cause  of  independ- 
ence, and  his  ability  in  maintaining  it.  He  possessed  the  unlimited  confidence  of  the  lead- 
ing men  of  the  State,  and  rewarded  it  by  a  faithful  support  of  the  public  interests. 

Previous  to  the  admission  of  the  State,  post-ofYices  were  established  at  yarious  places  in 
it,  and  Mr.  Haswell  was  appointed  PostmasterGeneral  for  the  **  grants." 

Bennington  was  at  this  time  the  focus  of  the  State.     Here  the  committee  of  safety  held 
their  most  important  sessions.     Governor  Chittenden  resided  in  the  neighbouring  town  of 
Arlington,  and  Col.  Ethan  Allen  was  for  some  time  an  inmate  in  the  family  of  Mr.  Haswell. 

After  the  admission  of  Vermont  into  the  Union,  and  until  near  the  close  of  Washington's 
administration  in  1797,  there  existed  comf^aratively  little  diversity  of  political  opinion;  but,, 
when  the  next  Presidential  election  approached,  the  people  were  soon  marshalled  in  the  two 
great  parties,  into  which  the  country  began  to  be  divided. 

Mr.  Haswell  attached  himself  with  great  earnestness  to  the  Democratic  laoks,  and  tka 
publication  of  the  alleged  libellous  passages,  given  in  the  text,  was  not  an  unnatural  oonse*' 
qaence.  The  indignities  with  which  he  was  treated  were  for  a  long  time  the  subject  of 
bitter  party  agitation. 

"  He  was  arrested,"  it  was  said,  "  at  night,  and  notified  to  prepare  for  a  journey  to  Rutland 
early  in  the  morning.  Accordingly,  at  a  very  early  hour,  Mr.  Haswell,  although  in  very 
poor  health,  and  totally  unaccustomed  to  riding,  was  compelled  to  mount  a  horse,  and  ride 
sixty  miles  through  the  rain  on  a  cold  day  in  October,  to  the  jail  at  Rutland.  Here  he  was 
thrown  into  a  filthy  prison  at  midnight,  nptwithatanding  his  entreaties  to  be  permitted  to  dry 
his  clothes,  which  were  saturated  with  the  rain,  and  to  repose  himself  in  decent  quarters, 
af\er  the  fatigue  of  his  journey.  Several  of  the  most  respojisible  men.  in  Rutland  offered  any 
security  the  Marshal  might  demand,  to  induce  him  to  grant  these  requests,  but  in  vain.  The 
prisoner  was  thrown  into  the  prison,  and  never  a  Aer wards  recovered  entirely  from  the  shock 
thus  given  to  his  health.  From  Rutland  he  was  taken  the  next  morning  to  Windsor,  where 
he  was  to  be  tried.  His  sentence  was  rigidly  carried  out,  and  he  was  remanded  to  the  jail 
at  Bennington  to  fulfil  his  imprisonment  At  the  expiration  of  his  sentence,  an  immense 
concourse  of  people  from  the  neighbouring  county  assembled  to  welcome  him  back  to 
liberty,  and  to  signalize  their  disapprobation  of  his  imprisonment  He  marched  forth  from  his 
quarters  at  the  jail  to  the  tune  of  Yankee  Doodle,  played  by  a  band,  while  the  discharge  of 
cannon  signified  the  general  satisfaction  at  his  release." 

Mr.  Haswell  immediately  resumed  the  publication  of  the  Crazette,  which  he  continued 
nearly  down  to  the  time  of  his  death,  which  occurred  on  the  22d  of  May,  1816,  in  his  60th 
year. 

Mr.  Haswell  was  highly  respected,  not  only  by  his  friends,  but  by  his  political  opponents. 
He  was  distinguished  in  private  life  by  exemplary  conduct  in  the  discharge  of  his  duties, 
and  by  his  devotion  to  the  moral  and  religious  improvement  of  society. 
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The  matter  set  out  in  the  indictment  as  libellons  was  as  follows: 

**  The  reign  of  Mr.  Adams  has  been  one  continued  tempest  of  malij^ant 
passions.  As  President,  he  has  never  opened  his  lips,  or  lifted  his  pen  withoot 
threatening  and  scolding;  the  grand  object  of  his  administration  has  been  to 
exasperate  the  rage  of  contending  parties,  to  calumniate  and  destroy  every  man 
who  differs  from  his  opinions.  Mr.  Adams  has  laboured,  and  with  melan- 
choly success,  to  break  up  the  bonds  of  social  affection,  and  under  the  ruins 
of  confidence  and  friendship,  to  extinguish  the  only  gleam  of  happiness  that 
glimmers  through  the  dark  and  despicable  farce  of  life. 

"The  contriver  of  this  peace  has  been  suddenly  converted,  as  he  said,  to 
the  presidential  system,  that  is  to  a  French  war,  an  American  navy,  a  large 
standing  army,  an  additional  load  of  taxes,  and  all  the  other  symptoms  and 
consequences  of  debt  and  despotism.  The  same  system  of  persecution  has 
been  extended  all  over  the  continent,  every  person  holding  an  office  must 
either  quit  it,  or  think  and  vote  exactly  with  Mr.  Adams.     Adams  and  Wash- 

•  T\\e  original  report  of  ibis  caso  by  Mr.  David  Robertson  is  now  so  entirely  out  of  pnnt 

tliat  after  having  in  vain  sought  for  it  in   libraries,  both  piiblic  ami  prof^.»^^i(>^al,  jn  Iji>-t;"r, 

Philadelphia,  Baltimore  and   Riehmond,  I  was  alxMit  to  give  up  the   hope  of  o'.taitiir:^  it, 

when  through  the  agency  of  Mr.  Evans,  of  the   House   of  Representatives,  to  who?e  kml 

and  constant  services  I  have  great  pleasure  in  ackn<)wle<lging  my  indebtc<lne^s.  I  was  yvt- 

milted  to  have  access  lo  a  copy  in  the  }>os.<ession  of  Mr.  Force,  of  Washington.     On  llii".  a* 

well  as  on  the  extracts  of  it  published  by  the  House  Committee  on  the  impeai^hment  «if  Ju«1l'? 

Chase,  I  have  principally  relied  in  making  up  the  report  in  the  text,  fillina  up,  howevi-r.  thf 

blanks  which  sometimes  appear  by  reference  to  the  reports  in  the  Virginia  F.xnminer  nwl 

in  the  Aurora.    Mr.  Robertsons  report,  as  willlx?  observe«l,  docs  not  begin  until  Mr.  Nirho!a>' 

speech  on  Tuesday,  May  2,   1800.     Down  to  that  time  I  have  used  exclusively  the  ocrKnr* 

rent  rej>orts  in  the  Kxaminer  of  June  r».  et  feq,  and  the  Aurora  of  June  17tli  an^l  Juiic  J-  ili. 

In  several  instances  1  have  felt  myself  at  liberty  to  abbreviate  by^trikiug  out  surj»!u-agf.  aiiJ 

by  reducing  redundancies. 
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ington  have  since  been  shaping  a  series  of  these  paper  jobbers  into  judges 
and  ambassadors,  as  their  whole  courage  lies  in  want  of  shame ;  these  pol- 
troons, without  risking  a  manly  and  intelligible  defence  of  their  own  measures, 
raise  an  affected  yelp  against  the  corruption  of  the  French  Directory,  as  if 
any  corruption  would  be  more  venal,  more  notorious,  more  execrated  than 
their  own.  The  object  with  Mr.  Adams  was  to  recommend  a  French  war, 
professedly  for  the  sake  of  supporting  American  commerce,  but  in  reality  for 
the  sake  of  yoking  us  into  an  alliance  with  the  British  tyrant. — While  such 
numbers  of  the  effective  agents  of  the  revolution  languish  in  obscurity,  or 
shiver  in  want,  ask  Mr.' Adams  whether  it -was  proper  to  heap  so  many 
myriads  of  dollars  upon  William  Smith,  upon  a  paper  jobber,  who,  next  to 
Hamilton  and  himselt  is,  perhaps,  the  most  detested  character  on  the  continent. 
—You  will  then  make  your  choice  between  innocence  and  guilt,  between  free* 
dom  and  slavery,  between  paradise  and  perdition ;  you  will  choose  between  the 
man  who  has  deserted  and  reversed  all  his  principles,  and  that  man  whose  own 
example  strengthens  all  his  laws^  that  man  whose  predictions,  like  those  of 
Henry,  have  been  converted  into  history.  You  will  choose  between  that  man 
whose  life  is  unspotted  by  a  crime,  and  that  man  whose  hands  are  reeking 
with  the  blood  of  the  poor,  friendless  Connecticut  sailor :  I  see  the  tear  of 
indignation  starting  on  your  cheeks !  yon  anticipate  the  name  of  John  Adams. 
— Every  feature  in  the  conduct  of  Mr.  Adams,  forms  a  distinct  and  additional 
evidence,  that  he  was  determined  at  all  events  to  embroil  this  country  with 
France.  Mr.  Adams  has  only  completed  the  scene  of  ignominy  which  Mr. 
Washington  began.-^This  last  presidential  felony  will  be  buried  by  Congress 
in  the  same  criminal  silence  as  its  predecessors.  Foremost  in  whatever  is  de- 
testable, Mr.  Adams  feels  anxiety  to  curb  the  frontier  population.  He  was  a 
professed  aristocrat;  he  had  proved  faithful  .and  serviceable  to  the  British 
interest.  Thus  we  see  the  genuine  character  of  the  President,  when  but  in 
a  secondary  station,  he  censured  the  funding  system,  when  at  the  head  of  af- 
fairs, he  reverses^all  his  former  principles.  He  exerts  himself  to  plunge  his 
country  into  the  most  expensive  and  ruinous  establishments.  In  the  two  first 
years  of  his  presidency,  he  has  contrived  pretences  to  double  the  annual  ex- 
pense of  government  by  useless  fleets,  armies,  sinecures  and  jobs  of  every 
possible  description.  By  sending  these  ambassadors  to  Paris,  Mr.  Adams  and 
his  British  faction  designed  to  do  nothing  but  mischief.  In  that  paper  with 
aH  the  cowardly  insolence  arising  from  his  assurance  of  personal  safety,  with 
all  the  fury,  but  without  the  propriety  or  sublimity  of  Homer*s  Achilles,  this 
hoary  headed  incendiary,  this  libeller  of  the  governor  of  Virginia,  bawls  out 
to  arms !  then  to  arms !  It  was  floating  upon  the  same  bladder  of  popularity 
that  Mr.  Adams  threatened  to  make  this  city  the  centrical  point  of  a  bonfire. 
**  Reader,  dost  thou  envy  that  unfortunate  old  man  with  his  twenty-five  thou- 
sand dollars  a  year,  with  the  petty  parade  of  his  birth-day,  with  the  import- 
ance of  his  name  sticking  in  every  other  page  of  the  statute  book.  Alas!  he 
is  not  an  object  of  envy,  but  of  compassion  and  of  horror.  With  Connecticut 
more  than  half  undeceived,  with  Pennsylvania  disgusted,  with  Virginia  alarmed, 
with  Kentucky  holding  him  in  defiance,  having  renounced  all  his  original  prin- 
ciples, and  affronted  all  his  honest  friends,  he  cannot  enjoy  the  sweet  slum- 
bers of  innocence,  he  cannot  hope  to  feel  the  most  exquisitely  delightful 
sensation  that  ever  warmed  a  human  breast,  the  consciousness  of  being 
universally  and  deservedly  beloved. — It  is  happy  for  Mr.  Adams  himself,  as 
well  as  for  his  country,  that  he  asserted  an  untruth.  In  the  midst  of  such  a 
scene  of  profligacy  and  of  usury  the  President  has  persisted  as  long  as  he  durst, 
in  making  his  utmost  efforts  for  provoking  a  French  war.  For  although  Mr. 
Adams  were  to  make  a  treaty  with  France,  yet  such  is  the  grossness  of  his 
prejudice,  and  so  great  is  the  violence  of  his  passions,  that  under  his  adminis- 
tration America  would  be  in  constant  danger  of  a  second  quarrel.  When  a 
44 
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chief  magistrate  both  in  his  speeches  and  newspapers,  is  constantly  reTil'mg 
France,  he  can  neither  expect  or  desire  to  live  long  in  peace  with  her.  Take 
your  choice,  then,  between  Adams,  war  and  beggary,  and  Jefferson,  peace  and 
competency." 

On  Wednesday,  May  28,  a  continuance  was  asked  for  by  the  defend- 
ant's counsel,  upon  the  following  affidavit. 

City  of  Richmond^  $$, 

This  day  James  Thompson  Callender  made  oath  before  me,  a  magistrate  of 
the  said  city,  that  William  Gardner,  Tench  Coxe,  Judge  Bee,  Timothy  Pick- 
ering, William  B.  Giles,  Stephen  Thompson  Mason,  and  General  Blackburn, 
he  believes  to  be  material  witnesses  in  his  defence,  against  an  indictment  found 
against  him  during  the  present  term  of  the  Circuit  Court  of  the  United  Stales 
for  the  middle  circuit,  Virginia  district :  that  William  Gardner  aforesaid  re- 
sides, he  believes,  in  Portsmouth,  in  the  State  of  New  Hampshire ;  that  Tench 
Coxe  aforesaid  resides  in  Philadelphia,  in  the  State  of  Pennsylvania ;  that 
Judge  Bee  resides,  the  deponent  hath  understood,  in  South  Carolina,  but  in 
what  part  of  the  State  he  knows  not ;  that  Timothy  Pickering  aforesaid  re- 
sided of  late  in  Philadelphia,  in  the  State  of  Pennsylvania,  but  where  be 
resides  at  this  time  the  deponent  doth  not  know  ;  that  William  B.  Giles  afore- 
said, he  hath  understood  since  he  hath  been  furnished  with  a  copy  of  the  in- 
dictment, and  since  the  said  Giles  hath  left  town,  resides  in  the  county  of 
Amelia ;  and  that  Gen.  Blackburn  resides  in  the  county  of  Bath.  The  said 
James  Thompson  Callender  further  declares,  that  he  expects  to  prove  by  the 
said  William  Gardner,  and  that  he  verily  believes  that  he  shall  prove  by  the 
said  William  Gardner,  that  the  said  William  Gardner  was  Commissioner  of 
Loans  for  the  State  of  New  Hampshire,  under  the  government  of  the  United 
States,  and  that  he  was  turned  out  of  the  said  office  of  Commissioner  of  Loans 
because  he,  the  said  Gardner,  refused  to  subscribe  an  address  circulated  in  (he 
town  of  Portj?mouth,  in  New  Hampshire,  and  presented  to  the  President  of  the 
United  States  in  the  year  1798,  at  the  instance  of  several  inhabitants  of  the 
said  town,  in  which  address  unequivocal  approbation  of  the  conduct  of  the 
said  President,  in  the  administration  of  the  United  States,  is  expressed. 

2d.  The  said  James  Thompson  Callender  also  declares,  on  oath,  that  he 
verily  believes  that  he  shall  prove,  by  the  evidence  of  Tench  Coxe  aforesaiJt 
that  he,  the  said  Tench  Coxe,  in  the  year  1798,  held  an  important  office  under 
the  government  of  the  United  States,  to  wit,  Commissioner  of  the  Revenue,  from 
which  office  the  said  Coxe  was  ejected  by  the  present  President  of  the  United 
States,  because  he  did  not  approve  the  measures  of  his  the  said  President's 
administration,  or  the  principles  on  which  it  was  conducted.  That  he  verily 
believes  that  he  shall  be  able  to  prove,  by  the  evidence  of  Judge  Bee,  that  he 
did  receive  from  the  President  of  the  United  States,  in  the  year  1799,  a  letter, 
in  which  he  the  said  President  did  advise  and  request  the  said  Judge  Bee,  tlien 
acting  in  his  judicial  character,  to  deliver  to  the  Consul  of  the  British  nation 
in  Charleston  Jonathan  Robbins,  alias  Thomas  Nash,  who  had  been  appre- 
hended and  carried  before  the  said  Judge  on  a  charge  of  murder  committed 
on  the  high  seas,  on  board  the  British  frigate  Ilermione. 

He  farther  deposes  on  oath,  that  he  verily  believes  that  he  shall  be  alile  to 
prove,  by  the  evidence  of  Timothy  Pickering,  that  the  President  of  the  United 
States  was  in  possession  of  despatches  from  Mr.  Vans  Murray,  Americ;in 
Minister  in  Holland,  containing  assurances  on  the  part  of  the  French  Repub- 
lic that  Ambassadors  from  the  United  States  would  be  received  in  a  way  $aii:>* 
factory  to  the  people  and  government  of  the  United  States,  many  weeks 
while  Congress  was  in  session,  before  he  communicated  the  same  to  Coneres^. 

The  deponent  further  saith,  that  he  verily  believes  that  he  shall  be  able  to 
prove,  by  the  evidence  of  Stephen  Thompson  Mason  and  William  B.  Gile^, 
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that  John  Adams,  President  of  the  United  States,  has  unequivocally  avowed, 
in  conversation  with  them,  principles  utterly  incompatible  with  the  principles 
of  the  present  Constitution  of  the  United  States ;  principles  which  could  not 
he  carried  into  operation  under  any  political  institution  without  the  establish- 
ment of  a  direct,  powerful,  and  dangerous  aristocracy ;  that  he  declared,  in 
express  terms,  to  the  said  Stephen  Thompson  Mason,  that  he  had  no  more 
idea  that  the  present  Federal  (/onslitution  could,  for  any  length  of  time,  con- 
trol the  people  of  the  United  States,  than  that  jt  could  control  the  motion  of 
the  planets  ;  that  he  also  declared  to  the  said  Stephen  Thompson  Mason,  that 
he  had  no  morie  idea  that  a  political  society  could  exist  without  a  distinction 
of  ranks,  than  that  an  army  could  exist  whhout  officers ;  and  also  that  he  can 
pr(^ve,  by  the  said  William  B.  Giles,  that  the  President  of  the  United  States 
has  avowed,  in  conversation  with  him,  a  sentiment  to  this  effect,  that  he- 
thought  the  executive  department  of  the  United  States  ought  to  be  vested  witl> 
power  to  direct  and  control  the  public  will. 

That  this  deponent  verily  believes  that  he  shall  be  able  to  prove,  by  General 
Blackburn,  that  he  did,  on  the  day  of  ,  in  the  year  1798,  receive  anr 
address  from  John  Adams,  President  of  the  United  States,  in  answer  to  the- 
field  officers  of  Bath  county,  in  which  the  said  President  does  avow  that  there 
was  a  party  in  Virginia  which  deserved  to  be  humbled  into  dust  and  ashe» 
before  the  indignant  frowns  of  their  injured,  insulted,  and  offended  country. 

And  this  deponent  further  saith,  he  is  advised  and  believes  that  it  is  materia) 
to  his  defence  against  the  indictment  aforesaid,  that  he  should  procure  authentic 
copies  of  sundry  answers  made  by  the  President  of  the  United  States  to  ad* 
dresses  from  the  inhabitants  of  the  United  States,  in  various  parts  thereoft. 
which  authentic  copies  he  cannot  procure,  so  as  to  be  in  readiness  for  trial 
during  the  present  term. 

He  also  saith  that  he  is  advised  and  doth  believe,  that  a  certain  book,  enti-^ 
titled  **  An  Essay  on  Canon  and  Feudal  Law,"  or  entitled  in  words  to  thai 
purport,  ascribed  to  the  President  of  the  United  States,  and  of  which  he  be- 
lieves the  President  is  the  author,  is  material  to  his  defence,  and  that  he  can** 
not  procure  a  copy  of  the  same,  and  evidence  that  the  said  President  is  the- 
author  thereof,  without  being  allowed  several  weeks,  and  perhaps  months,  for 
the  purpose. 

He  further  saith  that  he  is  told  by  the  counsel  who  mean  to  appear  for  him*, 
that  they  cannot  possibly  be  prepared  to  investigate  the  evidence  relating  to 
the  several  charges  in  the  indictment,  even  if  all  the  persons  and  documents 
wanted  were  upon  the  spot. 

The  motion,  after  having  been  argued  by  Mr.  Hay  and  Mr.  Nicholas 
for  the  traverser,  and  Mr.  Nelson,  District  Attorney,  for  the  United 
States,  was  refused  by  the  court,  but  a  postponement  granted  till  the 
ensuing  Monday. 

On  Monday,  the  2d  of  June,  Mr.  Callender  appeared  in  court,  at- 
tended by  his  counsel,  Mr.  Nicholas,  the  Attorney-General  of  the  State^ 
Mr.  Hay,  and  Mr.  Wirt. 

The  traverser  being  called,  a  postponement  for  a  few  hours  was  asked^ 
until  it  could  be  ascertained  whether  Mr.  Giles  would  attend  or  not* 
The  badness  of  the  weather  on  the  preceding  day,  it  was  suggested,  had 
probably  prevented  his  arrival  in  town  as  early  as  might  otherwise  have 
been  expected.  The  judge  desired  to  know  whether  the  counsel  for  the 
traverser  wished  a  postponement  for  a  few  hours  only,  or  until  the  next 
day,  as  they  might  make  their  choice.     The  next  day  was  preferred. 

On  Tuesday,  the  motion  for  a  postponement  until  November  was 
renewed. 
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Mr.  Hay  said  that  Mr.  Giles  had  not  arrived,  and  that  he  did  not  then  expect 
him.  Mr.  Giles  would,  probably,  presume  that  the  indictment  was  either  tried 
or  continued  to  the  day  to  which  he  was  summoned,  and  as  he  had  not  come 
on  that  day  he  could  not  be  expected  at  all.  Mr.  H.  then  remarked  that  the 
court  had  declared  the  evidence  of  Mr.  Giles  to  be  material,  not  only  in  express 
terms,  but  by  a  partial  postponement,  and  inferred  that  the  trial  ought  not  to 
take  place  until  his  personal  attendance  could  be  procured. 

Mr.  H.  then  requested  the  attention  of  the  court  to  other  reasons,  which 
satisfied  his  own  mind,  that  the  motion  ought  to  be  granted. 

The  laws  and  customs  of  the  State  of  Virginia  were  in  favonr  of  the  motion. 
In  this  State  when  an  indictment  for  misdemeanour  is  found,  the  party  is  not 
arrested  and  brought  intp  court,  but  a  summons  issues  returnable  to  the  suc- 
•ceeding  court.     In  the  interval  the  party  has  time  to  collect  and  prepare  the 
materials  for  his  defence.     It  was  true,  as  to  himself,  that  he  had  long  ago 
formed  a  determination  to  appear  in  behalf  of  the  first  man  who  should  be 
indicted  in  this  State  for  a  libel  under  the  sedition  law.     He  had  formed  this 
resolution  because  he  was  convinced,  after  the  most  mature  deliberation,  pre- 
ceded by  a  calm  and  temperate  investigation  of  the  subject  with  gentlemen 
who  differed  from  him  in  political  sentiment,  but  were  of  the  first  character! 
for  talents,  that  the  second  section  of  the  sedition  law  was  unconstitutional. 
8ut  he  had  never  supposed  the  trial  would  take  place  immediately  after  the 
|)ro8ecution  was  commenced,  and  therefore,  though  he  was  ready  to  discuss 
the  question  concerning  the  **  rights  of  the  jury  to  decide  the  law  of  the  case," 
:and  the  question  concerning  the  constitutionality  of  the  law,  he  was  not  ready 
tto  state  and  to  comment  on  the  evidence  on  which  the  traverser  relied.     This 
liad  been  already  asserted  to  the  court.     But  there  was  another  point  worthy 
of  notice.    He  was  not  ashamed  to  acknowledge,  he  said,  that  he  was  but  little 
racquainted  with  the  doctrine  of  libels.     Happily  for  the  repose  of  people,  no 
instance  .had  occurred  in  this  State  which  had  turned  the  attention  of  profes- 
sional men  to  that  subject.     In  the  little  time,  therefore,  that  had  elapsed  since 
the  traverser  had  been  arrested,  he  had  not  had  leisure  to  examine  a  point 
which  appeared  to  him  to  merit  some  consideration. 

The  second  section  of  the  sedition  law  made  falsehood  as  well  as  scandal 
and  malice  an  essential  part  of  every  libel,  and  by  the  last  sentence  the  party 
accused  is  allowed  to  show  in  his  justification  the  truth  of  the  matter  charged 
10  be  libellous. 

Mr.  H.  said,  he  would  not  pretend  to  say  decidedly  what  ought  to  be  the 
construction  of  that  law,  but  the  opinion  which  he  had  been  able  to  form  after 
a  very  short  consideration  of  the  subject,  was,  that  the  object  of  the  law  was 
to  punish  a  man,  not  for  abuse  nor  for  erroneous  deductions  or  opinions,  but 
for  "fact  falsely  and  maliciously  asserted.'*  If  this  idea  was  correct,  it  became 
a  matter  of  consequence  to  do  what  had  never  been  done  perhaps  before,  to 
draw  a  line  of  discrimination  between  fact  and  opinion;  because  if  the  indict- 
ment contained  against  the  traverser  charges  of  being  guilty  of  error  in  opinion 
as  well  as  falsehood  m  fact,  it  M'as  so  far  defective,  and  ought  not  to  be  regarded 
in  preparing  for  a  defence,  or  noticed  by  the  jury  in  assessing  the  fine. 

Here  the  judge  interrupted  Mr.  H.,  and  told  him  that  he  was  mistaken  in 
supposing  that  the  jury  had  a  right  to  assess  the  fine.  It  may  be  conformable, 
said  he,  to  your  local  State  laws,  but  it  is  a  wild  notion  as  applied  to  the 
federal  court.     It  is  not  the  law. 

Mr.  H.  said  that  he  was  somewhat  perplexed.  He  could  sometimes  answer 
arguments,  but  not  authority;  however,  if  he  was  permitted  to  proceed, he 
would  state  his  ideas  about  fact  and  opinion,  and  then  leave  the  subject  to  the 
court. 

Mr.  Hay  said,  that  the  observations  which  he  was  about  to  make,  were 
hazarded  without  that  deliberation  to  which  he  could  wish  to  have  recourse* 
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He  was  not,  however,  urging  an  argument,  but  praying  for  time  to  prepare 
one.  It  seemed  to  him,  he  said,  that  the  assertion  of  a  fact  was  the  assertion 
of  that  which,  from  its  nature,  was  susceptible  of  direct  and  positive  evidence ; 
everything  else  was  opinion.  For  instance,  if  one  man  should  say  of  another 
that  he  stole  a  horse,  the  assertion,  if  true,  could  be  demonstrated  to  be  true 
by  proving  that  he  did  steal  a  horse ;  or  if  one  man  said  of  another  that  he 
was  a  thief,  the  person  making  the  charge  might  support  it  by  proving  that 
the  party  accused  had  taken  property  secretly,  without  the  consent  or  know- 
ledge of  the  owner.  About  evidence  in  a  question  of  this  sort,  all  men  of 
common  understanding  would  form  the  same  opinion.  But  what  sort  of  evi- 
dence would  be  necessary  to  prove  the  first  words  of  the  indictment,  that  the 
reign  of  Mr.  Adams  had  been  one  continued  tempest  of  malignant  passions? 
The  circumstances  to  which  the  writer  might  allude,  and  which  satisfied  his 
mind  that  Mr.  Adams  was  intemperate  and  passionrate,  would  only  prove  to  a 
man  of  different  political  complexion,  that  he  was  under  the  influence  of  a 
patriotic,  honest  and  virtuous  sensibility.  When  Mr.  Adams  said  in  his  reply 
to  the  people  of  Arlington  and  Sandgate,  "  that  he  had  long  seen  the  exertioM 
of  dangerous  and  restless  men  misleading  the  understanding  of  well-meaning 
citizens,  and  prompting  them  to  such  measures  as  would  sink  the  glories  of 
America,  and  prostrate  her  liberties  at  the  feet  of  France," — some  might  con- 
ceive that  he  was  speaking  the  language  of  passion  and  malignity.  Many 
were  of  that  opinion, — Mr.  H.  himself  was.  He  did  not  think  that  Mr.  Adams 
could  point  his  finger  to  a  single  man  who  deserved  a  reproach  so  vile.  It 
was  language  calculated  to  exasperate  the  rage  of  contending  parties.  On  the 
other  hand,  he  was  willing  to  admit  that  there  were  men  of  good  sense  and 
upright  principles  who  really  believe  that  the  President  spoke  the  plain  truth, 
and  that  they  themselves  had  seen  such  men  as  he  had  described.  This  was 
a  question  of  opinion  only,  and  therefore  was  open  to  endless  discussion. 

One  instance  more  would  completely  illustrate  his  meaning.  The  indict- 
ment charged  the  traverser  with  having  maliciously  asserted,  that  the  President 
had  reversed  all  his  principles.  If  this  assertion  could  be  proved,  it  would  be 
necessary,  1st.  To  show  what  his  principles  were. — 2d.  What  they  are  now. 
The  first  branch  of  discussion  presented  difficulties  absolutely  insurmountable. 
Men  of  different  political  opinions,  furnished  with  the  same  materials  of  in- 
formation, would  form  conclusions  diametrically  opposite.  Let  them  take  for 
their  guide  the  vindication  of  the  Constitution  of  the  United  States.  Many 
were  perfectly  satisfied  that  the  President  of  the  United  States,  instead  of  ap* 
proving  the  Federal  Constitution,  was  of  opinion,  that  a  government  composed 
of  an  hereditary  chief  magistrate,  and  Senate,  and  a  House  of  Commons  or 
representatives,  chosen  by  the  people,  was  better  calculated  than  any  other  to 
secure  the  liberties  and  promote  the  happiness  of  the  people.  Mr.  Hay 
avowed  that  he  had  no  doubt  that  such  was  the  opinion  of  the  President.  But 
others  might  think,  and  many  had  said,  that  the  fair  inference  was,  that  he  was 
cordiafly  attached  to  the  principles  on  which  the  Constitution  of  the  United 
States  was  constructed.  What  the  President's  principles  had  been,  therefore, 
was  a  question,  about  which  there  would  forever  be  a  difference  of  opinion ; 
and  if  the  assertion  made  by  the  traverser  was  not  capable  of  being  proved  or 
disproved,  the  privilege  of  giving  the  truth  in  evidence  was  a  nullity.  A 
jury  of  one  party  would  not  believe  it  when  given ;  a  jury  of  the  other  party 
would  not  require  it  to  be  given. 

Mr.  Hay  concluded  by  saying  that  delay  was  of  no  consequence  to  the 
traverser.  Not  only  his  little  property,  but  his  liberty  was  at  stake.  He 
wished  to  have  time  to  defend  himself  by  counsel  who  felt  competent  to  the 
task  which  they  were  to  perform.  As  to  the  United  States  at  large,  an 
immediate,  trial  could  be  of  no  sort  of  consequence,  nor  csin  it  be  of  any  mo- 
ment, said  Mr.  H.,  to  the  party  who,  it  is  said,  has  been  libelled.   The  reputa- 
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lion  of  the  President  of  the  United  States  must  for  ev^  rest  on  the  opinioD 
of  a  virtuoas  and  intelligent  people :  and  standing  on  its  mighty  basis,  it  coold 
never  be  affected  by  the  abuse  or  declamation  of  an  individual,  and  that  indi- 
vidual an  obscure  and  friendless  foreigner. 

Mr.  Nicholas  then  made  a  few  observations : — • 

We  conceive  that  the  testimony  of  Mr.  Giles  is  extremely  important ;  he 
will  prove,  as  Mr.  Callender  has  stated  in  his  affidavit,  that  Mr.  Adams,  the 
President,  wished  that  the  executive  had  power  to  control  the  pubHc  will. 

This  testimony,  when  compared  with  the  books  of  the  President,  will 
substantiate  the  charges  in  the  book  written  by  Mr.  -Callender.  It  will  go 
strongly  to  a  confirmation  of  the  charges  in  dispute ;  it  goes  directly  to  that 
part  of  the  indictment,  where  he  is  charged  with  having  said,  that  the  President 
is  a  prof  eased  aristocrat.  It  has  been  stated,  that  as  there  are  nineteen  charges 
in  the  indictment  against  the  traverser,  though  we  prove  eighteen  of  them  to 
be  true,  yet  he  must  be  found  guilty,  because  we  do  not  prove  the  truth  of  the 
nineteenth  ; — but  how  is  it  possible  for  us  to  defend  ourselves,  or  how  can  we 
be  prepared  for  trial,  if  the  witness,  by  whom  we  can  prove  that  particular 
charge,  be  absent?  If  the  court  think  that,  in  order  to  justify  ourselves,  we 
must  prove  the  whole  libel  to  be  true,  and  it  shall  appear  that  testimony  to 
prove  a  particular  cliarge  is  wanting,  the  court  will  afford  us  an  opportunity 
of  adducing  it.  I  conceive,  with  submission,  that  the  former  judgment  of  the 
court,  in  particularly  postponing  the  trial,  admitted  the  evidence  of  Mr.  Giles 
to  be  material,  and  that  his  personal  attendance  would  be  essential  to  justice. 

Here  Judge  Chase  informed  Mr.  Nicholas  that  he  had  not  appre- 
hended the  opinion  of  the  court  rightly,  and  that  although  on  the 
application  of  the  counsel  for  the  traverser,  the  court  had  given  them 
the  choice  of  postponement  of  the  trial  till  to-day  instead  of  a  few 
hours;  yet  it  was  not  meant  by  that  indulgence,  either  to  declare  the 
testimony  of  Mr.  Giles  material,  or  to  postpone  the  trial  till  another 
term,  on  account  of  his  absence. 

Mr.  Nicholas  then  urged  once  more  the  necessity  of  postponing  the  trial  till 
Mr.  Giles  could  attend.  The  question,  he  said,  on  a  motion  for  a  continu- 
ance, is,  can  the  testimony  of  the  absent  witness  substantiate  the  defence  or 
the  point  in  issue?  How  can  it  be  done,  if  the  witness  be  not  present? 
When  a  witness,  to  prove  the  truth  of  a  particular  charge,  is  absent,  I  trust 
the  court  will  give  us  time  to  avail  ourselves  of  his  evidence,  and  will  not  pre- 
cipitate a  trial,  when  a  trial  will  not  demonstrate  that  the  decision  is  right ;  for 
if  the  defendant  be  found  guilty  when  his  witnesses  are  absent,  and  counsel 
unprepared,  the  verdict  will  not  satisfy  the  public  mind  of  his  guilt. 

Ilerc  Judge  Chase  stopped  Mr.  Nicholas,  and  addressed  the  counsel 
for  Mr.  Callender,  thus:  — 

It  is  wholly  improper  to  go  back  to  the  former  motion.  Gentlemen, 
you  misapprehend  the  intention  of  the  court,  in  postponing  the  cause 
till  to-day  —  you  ought  to  confine  yourselves  to  the  present  motion. 
Two  reasons  are  assigned  for  postponing  the  trial:  the  first,  that  Mr. 
Giles  is  absent,  and  it  is  inferred,  that  the  court,  by  not  ruling  a  trial 
before,  admitted  his  evidence  to  be  material.  The  court  did  not  enter 
into  the  question  whether  it  be  material  or  not.     It  appeared,  that  he 

•  Hore  Mr.  Robertson's  report  l)egins.  The  report  in  the  Virginia  £ram»n<r  makes  Ju.!^ 
Cliase  refuse  the  rii(»tiun  directly  at  the  close  of  Mr.  Hay's  speech,  I  have  preferr»»il  Mr. 
Robertson's  narrativi',  however,  not  only  because  he  was  a  resiX)n«ibIe  reporter,  but  because 
bis  report  was  afterwards  verified  by  hira  under  oath. 
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was  within  a  little  distance  of  this  place,  and  the  cause  was  suspended 
till  Monday,  that  Mr.  Giles  might  be  summoned,  before  that  day,  to 
attend.  On  Monday,  you  asked. for  a  postponement  of  the  trial  for  a 
few  hours,  and  it  was  stated  that,  perhaps  he  might  come  in  the  course 
of  the  day.  Instead  of  a  few  hours,  you  had  choice  of  continuing  it 
till  to-day.  Mr.  Giles  has  been  summoned,  and  does  not  attend.  Re- 
gularly you  ought  to  take  out  an  attachment  against  him,  for  not  at- 
tending, after  having  been  served  with^  the  subpoena,  and  apprised, 
that  his  evidence  was  required  by  the  traverser.  There  is  no  reason 
to  believe  he  will  be  here  during  the  term  of  the  court:  you  do  not 
expect  him ;  if  such  excuses  as  these  authorize  a  postponement  of  the 
trial,,  it  must  be  evident  that  this  cause  will  never  be  tried.  It  is  not 
necessary  to  say  whether  Mr,  Giles,  if  present,  could  be  sworn  or  not; 
because  the  traverser  is  not  entitled,  on  general  principles,  to  a  conti- 
nuance. Another  reason  assigned  is,  that  as  the  jury  are  to  assess 
the  fine,  it  is  essential  that  the  traverser  should  have  the  privilege  of 
adducing  testimony  to  mitigate  it.  This  may  be  the  practice  in  your 
own  state  courts.  Your  own  court  will  be  governed  by  your  own  laws; 
but  it  does  not  apply  to  the  Federal  courts.  The  j\iry  are  not  to  regu- 
late the  fine.  It  is  a  mistaken  idea;  they  have  nothing  to  do  with  it. 
But  it  is  stated  that  the  counsel  are  unprepared  to  defend  the  traverser. 
You  show  yourselves  to  be  men  of  ability,  and  there  is  no  difficulty  in 
the  causey  but  you  say  that  you  are  not  ready  to  discuss  the  difference 
between  fact  and  opinion:  that  the  charges  in  the  indictment  are 
merely  opinion,  atid  not  facts  falsely  asserted.  Must  there  be  a  de- 
parture from  common  sense,  to  find  out  a  construction  favourable  to 
the  traverser?  This  construction  admits  the  publication,  but  denies 
its  criminality.  If  the  traverser  certainly  published  that  defamatory 
paper,  read  it  and  consider  it.  Can  any  man  of  you  say,  that  the 
President  is  a  detestable  and  criminal  man?  The  traverser  charges 
him  with  being  a  murderer  and  a  thief,. a  despot  and  a  tyrant!  Will 
you  call  a  man  a  murderer  and  a  thief,  and  excuse  yourself  by  saying 
it  is  but  mere  opinion — or,  that  you  heard  so?  Any  falsehood,  how- 
ever palpable  and  wicked,  may  be  justified  by  this  species  of  argument. 
The  question  here  is,  with  what  intent  the  traverser  published  these 
charges?  Are  they  false,  scandalous,  and  malicious,  and  published 
with  intent  to  defame?  It  is  for  the  jury  to  say,  what  was  the  intent 
.of  such  imputations,  and  this  is  sufficiently  obvious.  The  cause  must 
be  tried.  I  am  sworn  to  do  justice  between  the  United  States  and  the 
prisoner  at  the  bar.  I  do  not  dictate  to  you  how  you  are  to  defend 
him,  but  you  must  defend  every  man  according  to  the  law;  and  without 
intending  any  disrespect  to  either  of  you,  I  must  confine  you  to  what  I 
think  the  law. 

The  marshal  was  then  ordered  to  call  the  jury. 

Mr.  NicHOLAs.^We  mean  to  challenge  the  array  and  take  every  advan- 
tage which  the  laws  of  the  country  give  us.  In  support  of  this  doctrine,  I 
will  read  a  passage  from  "  Trials  per  JPais.^*  (Here  he  read  the  passage.)  I 
believe  there  is  testimony  in  court  to  prove  that  one  of  the  jurors  returned  by 
the  marshal,  has  expressed  his  sentiments  hostile  to  the  traverser.  It  is  like 
a  case  stated  in  the  books,  where  a  verdict  was  set  aside,  because  a  juryman 
had  previously  said,  that  the  man  accused  ought  to  be  hanged ;  and  in  that 
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case,  on  the  second  trial,  every  juryman  was  called  to  say,  whether  he  bad 
formed  any  opinion  on  the  subject  or  not? 

Judge  Chase, — My  construction  of  the  law  is  quite  the  contrary. 
I  have  always  seen  trief  s  sworn  to  decide  these  questions.  How  is  tlus 
done  in  your  country?  Challenges  for  fayour  must  be  decided  by 
triers,     I  suppose  there  must  be  triers  sworn. 

Mr.  Nicholas. — I  believe  the  books  lay  down  this  distinction.  Challenges 
to  the  array  are  either  principal  challenges,  or  challenges  for  favour ;— causes 
for  principal  challenges  are  always  tried  by  the  court ;  challenges  for  &TOur 
are  always  tried  by  triers, 

^udge  Chase. — ^Well,  ^r,  your  challenge. is  for  fayour,  because  you 
state  the  juror  to  be  unfavourable  to  the  traverser. 

Mr.  Nicholas.— This  book  states  it  as  a  cause  of  principal  challenge. 

Judge  Chase. — Show  me  that  book:  it  is  not  the  best  authority. 
Have  you  Coke  upon  Littleton  in  the  house?  If  I  had  it  we  would 
see  the  whole  doctrine  at  once.  I  am  persuaded  that  Coke  upon  Lit- 
tleton states,  that  challenges  for  favour  must  be  decided  by  triers. 
The  oath  of  the  triers  is  laid  down  there.  Challenges  to  the  array  are 
for  partiality  in  the  sherifiF. 

Coke  upon  Littleton  being  produced,  and  the  judge  having  examined 
it/  observed,  the  case  is  clear.  Principal  challenges  to  the  array,  or 
the  whole  jury  at  once,  is  always  for  partiality  in  the  sheriff,  and  not 
in  the  jurors. 

Mr.  Nicholas  said,  that  the  law  might  perhaps  consider  the  return  of  a 
partial  juror,  as  sufficient  to  ground  a  challenge  to  the  array,  on  the  principle 
of  partiality  in  the  dheriff,  and  wished  to  know  if  he  was  correct  in  this  idea 
of  the  law. 

Judge  Chase. — No  sir,  the  law  is  not  so.  You  must  proceed  regu- 
larly. You  may  bring  in  proof  if  you  can,  that  any  juror  has  deli- 
vered his  opinion  upon  that  case  heretofore;  or  you  may  examine  the 
juror  himself,  upon  oath,  to  this  eflfect.  You  may  do  either,  but  not 
both ;  and  this  alternative  oflfered,  you  must  consider  not  as  a  strict 
right. 

The  counsel  chose  to  rely  on  the  jurors  themselves. 

The  first  juror  was  sworn,  and  the  judge  put  the  following  question 
to  him:  "Have  you  ever  formed  and  delivered  an  opinion  upon  the 
charges  contained  in  the  indictment?"  The  juror  answered,  that  he 
had  never  seen  the  indictment,  nor  heard  it  read.  The  judge  then 
said,  he  must  bo  sworn  in  chief. 

Mr.  Hay  asked  permission  to  put  a  question  to  the  juror  before  he 
was  sworn  in  chief.  The  judge  desired  to  know  what  sort  of  a  ques- 
tion ho  meant  to  put,  and  told  him  he  must  first  hear  the  question,  and 
if  he  thought  it  a  proper  one,  it  might  be  put. 

Mr.  Hay.  The  question  which,  with  the  permission  of  the  court,  I 
meant  to  have  asked,  is  this :  "  Have  you  ever  formed  and  delivered 
an  opinion  on  the  book  entitled,  *  Tlie  Prospect  Before  Usy  from  which 
the  charges  in  the  indictment  are  extracted?" 

Judge  Chase.  That  question  is  improper,  and  you  shall  not  ask  it. 
The  only  proper  question  is,  "  Have  you  ever  formed  and  delivered  an 
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opinion  upon  this  charge."  He  must  have  delivered  as  well  as  formed 
the  opinion.  Such  a  question  as  you  propose,  would  prevent  the  man 
from  ever  being  tried — the  whole  country  have  heard  the  case,  and 
very  probably,  formed  an  opinion.  You  might  mislead  men  by  your 
ingenuity,  and  if  you  were  indulged  in  putting  the  question,  the  tra- 
verser might  never  be  tried.  He  has  answered,  that  he  never  saw  the 
indictment,  nor  heard  it  read,  and  if  he  has  neither  read  nor  heard  the 
charges,  I  am  sure  he  cannot  have  formed  or  delivered  an  opinion  on 
the  subject. 

Mr.  Hay  then  asked,  that  th^  indictment  might  be  read  to  the  juror, 
because,  perhaps,  when  he  heard  and  understood  the  charges,  he  would 
answer,  that  he  had  both  formed  and  delivered  an  opinion  upon  them. 

The  judge  replied,  that  the  court  had  already  indcdged  him  as  far  as 
they  could.  That  the  answer  of  the  juryman  was  explicit — that  they 
could  not  go  further  than  they  had  gone,  and  that  he  ought  to  be 
satisfied. 

The  juryman  was  then  sworn  in  chief,  and  the  issue  was  explained, 
that  it  must  be  proved  that  the  traverser  wrote  or  published  the  book — 
that  the  charges  were  false,  scandalous  and  malicious,  and  that  he  wrote 
them  with  intent  to  defame,  and  that  if  he  could  prove  the  charges  he 
must  be  acquitted.  The  same  question,  ^^  whether  they  had  formed  and 
delivered  an  opinion  on  the  charges  against  the  traverser,"  was  put  by 
the  judge,  to  eight  of  the  other  jurymen  successively,  before  they  were 
sworn  in  chief,  and  they  all  answered  in  the  negative. 

The  counsel  for  the  traverser  said,  that  it  was  unnecessary  to  put 
this  question  to  the  other  three  jurymen,  and  they  were  accordingly 
sworn  in  chief  immediately.  The  eighth  juror  answered,  when  the  pre- 
vious question  was  put  to  him,  that  though  he  had  never  read  or  heard 
the  charges  in  the  indictment,  and  knew  not  what  the  traverser  had 
published,  yet  he  had  formed  an  unequivocal  opinion,  that  such  a  book 
as  "jTAe  Prospect  Before  Z7«,"  came  within  the  sedition  law.  But  no 
objection  was  made  to  him,  and  he  was  sworn  like  the  rest. 

The  indictment  was  then  read  by  the  clerk. 

Mr.  Nelson,  the  District  Attorney,  then  said:  I  shall  not  attempt,  gentle- 
men of  the  jury,  to  excite  your  passions  or  inflame  your  feelings.  I  shall 
endeavour  to  be  cautious,  and  avoid  uttering  what  ought  not  to  be  said,  which 
may  in  any  mannier  influence  your  judgment,  upon  your  oath;  for  in  that 
office  which  I  hold,  which  is  that  of  the  people  of  United' America,  it  is  mor)9 
than  a  common  duty,  to  take  care  not  to  step  beyond  that  line  which  leads  to 
justice.  To  that  state  in  which  your  passions  shall  be;  to  such  feelings  as 
you  shall  possess,  after  hearing  the  charge  contained  in  the  indictment,  the 
evidence  in  support  of  it,  and  a  fair  statement  and  representation  of  the  case, 
I  shall  leave  and  entrust  the  case.  In  the  present  state  of  the  business,  it  will 
be  proper  for  me  to  call  your  attention  to  the  statute  or  act  of  Congress,  which 
relates  to  this  case. 

Here  Mr.  Nelson  read  the  second  and  third  sections  of  the  sedition  law.* 
Upon  this  statute  James  Thompson  Callender  is  now  indicted,  and  the  in- 
dictment charges  that,  maliciously  designing  and  intending  to  defame  the  Pre« 
sident,  he,  Jame^  Thompson  Callender,  did  publish  the  libel  set  forth  therein, 
with  intent  to  bring  him  into  contempt  and  disrepute,  and  to  excite  the  hatred 

*  See  ante,  337. 
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of  the  good  people  of  the  United  States  towards  him.     It  will  be  for  yoo, 

gentlemen  of  the  jary,  in  this  case  to  determine  whether  the  traverser  has,  or 
as  not,  been  the  publisher  of  this  paper.  This  point  being  ascertainetl,  it 
will  be  for  you  to  consider  with  what  view,  and  for  what  purpose,  a  paper 
like  this  has  been  composed  and  published. 

If  you  believe  it  to  be  a  candid  and  fair  discussion  of  constitutional  sub- 
jects, of  real  grievances,  or  of  political  opinions  and  principles  generallj, 
you  will  not  consider  it  to  be  a  libel  within  the  statute.  If  you  believe  the 
facts  and  allegations  averred  in  the  paper  are  true,  you  will  consider  that  the 
traverser  hath  defended  himself  according  to  the  statute ;  but  if,  from  internal 
evidence  in  the  paper  itself,  you  do  not  think  so,  you  do  not  believe  it  to  be  a 
•  candid  evidence  and  fair  discussion  of  constitutional  subjects,  real  grievances, 
or  political  opinions  and  principles,  ^nd  that  it.  does  not  contain  the  tnith  in 
all  parts,  you  must  find  the  traverser  guilty. 

You  will  t^ke  the  paper  into  your  room  with  you,  and  consider  it  coolly  and 
dispassionately,  free,  and  discharged  from  all  that  you  may  have  heard  abroad 
respecting  it,  and  determine  in  your  minds  whether  it  be  possible  to  give 
it  any  other  construction  than  that  which  the  indictment  has  ascribed  to  it 
To  me  it  seems  impossible  that  the  extremest  ingenuity  can  show  that  it  was 
written  for  any  other  purpose.  However,  gentlemen  of  the  jury,  to  you  I 
submit  the  calm  examination  of  the  paper,  upon  the  paper  itself,  and  this 
business  as  to  the  libel  which,  or  such  parts  of  which,  as  are  charged  in  the 
indictment.  I  shall  lay  before  you,  after  it  shall  bh  proven  by  witnesses, 
who  will  be  produced  to  show  that  James  Thompson  Callender,  the  tra- 
verser, did  publish  this  paper ;  and,  in  laying  it  before  you,  I  will  make  such 
observations  as  may  seem  to  me  proper  and  necessary  to  be  made^ 

Mr.  Hat  understood  that  some  of  the  witnesses  who  are  to  be  examined 
to  prove  the  guilt  of  the  accused,  were  themselves,  in  the  estimation  of  the 
law,  equally  guilty ;  that  they  have  printed,  though  they  had  not  written  the 
libel  in  question*  He  would,  therefore,  beg  leave  to  make  it  known  to  those 
who  were  in  any  degree  implicated,  that  they  are  not  bound  to  accuse  them- 
selves, and  may  withhold,  if  they  think  proper,  such  part  of  their  evidence 
as  has  a  tendency  to  criminate  themselves. 

Judge  Chase. — This  is  correct.  Every  person  concerned  in  the 
publication  is  protected  by  law  from  compulsion  to  criminate  himself; 
but,  I  suppose,  if  any  of  them  give  his  evidence,  the  Government  of 
the  United  States  is  pledged  not  to  institute  a  prosecution  against 
him.     Of  this  he  may  be  assured. 

Mr.  Nelson  then  called  Wm.  Duval,  who  said  that  he  saw  Mr. 
Henry  Banks  have  the  book  called  Th^  Prospect  Before  Us ;  that 
Mr.  Banks  gave  him  the  book  to  read ;  that  the  next  day  he  saw  Mr. 
Callender,  who  told  him  that  he  must  pay  him  a  dollar  for  the  book 
given  him  by  Mr.  Banks;  that  he  did  then  pay  the  dollar  for  it  to  Mr. 
Callender;  and  that  the  book,  he  believes,  contained  some  of  the 
charges  in  the  indictment. 

Mr.  Banks  was  then  called. — He  declared  that,  some  time  ago,  he 
had  become  a  subscriber  to  the  book  entitled  The  Prospect  Before  l\ 
and  paid  the  money  at  the  time  of  subscription;  that  he  lent  the  book 
to  Major  Duval,  and  sent  to  inform  Mr.  Callender,  that  he  might  get 
the  money  for  it  of  Major  Duval,  and  that  he  could  get  another  copy 
himself  another  time;  that  lie  got  from  Mr.  Callender  the  copy  he  de- 
livered to  Major  Duval;  that  he  never  heard  the  traverser  acknowledge 
that  he  was  the  author,  but  that  his  opinion  upon  the  subject  was  clear. 
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— The  Judge  told  him  that  his  opinion  was  no  evidence  against  the 
traverser. 

Wm.  Burton"  was  next  called. — He  said  that  he  purchased  such  a 
hook  from  Mr.  Pleasants  (who  is  a  bookseller  as  well  as  a  printer); 
that  he  paid  the  money  to  Mr.  Pleasailts,  and  Mr.  Gallender  was 
present. 

Wm.  a.  Rind  was  next  called. — His  testimony  substantially  was, 
that  a  copy  of  the  book  in  question,  then  in  court,  belonged  to  him; 
that,  a  considerable  time  ago,  Mr.  Lyon  applied  to  them  to  print  the 
National  Magazine;  that  they  entered  into  contract  for  the  purpose  of 
printing  twenty-two  sheets  of  that,  or  an  equivalent  in  other  work ; 
that,  after  a  great  part  of  the  magazine  had  been  printed,  it  stopped, 
either  for  the  want  of  paper  or  some  other  cause;  that  Mr.  Lyon  then 
brought  The  Prospect  Before  U%;  that  they  printed  four  or  five  half- 
sheets  of  it;  that  the  proof-sheets  were  sent  to  Mr.  Callender  for  cor- 
rection, and  returned  corrected  in  his  handwriting ;  that  Mr.  Callender 
once  corrected  a  proof-sheet  in  a  large  room  at  the  office ;  that  Mr.  Cal- 
lender came  once  to  hurry  the  work,  and  said  he  would  pay,  but  that 
he  considered  Mr.  Lyon  as  pay-master;  that,  at  Mr.  Dixon's  office, 
Mr.  Callender  said  he  would  give  him  twenty  copies  if  he  would  read  one 
through,  as  he  was  sure  it  would  convert  him;  that  a  small  part  of  the 
manuscript  remained  in  his  possessiott,  which  he  produced,  then  in 
court,  and  which  he  believed  to  be  the  handwriting  of  Mr.  Callender. 
Being  asked  if  he  had  ever  seen  Mr.  Callender  write,  he  said  he  had; 
that  Mr  Callender  once  took  the  debates  in  the  House  of  Assembly 
for  them. 

The  book  and  manuscript  sheets  were  then  compared,  and  found  to 
correspond ;  this  occupied  some  time,  and  the  Judge  took  some  pains 
in  examining  and  comparing  them. 

Meriwbther  Jones  said,  that  he  had  never  read  the  book  till  after 
the  presentment  was  made,  except  a  few  passages,  and  perhaps  about 
thirty-three  pages;  that  not  a  word  of  it  was  printed  at  his  office, 
though  he  sold  some  of  the  copies  for  the  benefit  of  Mr.  Callender ; 
that  he  only  possessed  one  copy  (which  he  then  showed),  and  which  he 
declared  he  found  where  Mr.  Callender  generally  kept  his  papers; 
that  whenever  he  sold  any  of  the  books,  Mr.  Callender  received  the 
money;  that  he  kept  a  memorandum  of  the  money  he  received  that  he 
might  know  how  much  he  owed  him;  that  he  could  not  positively  say 
whether  Mr.  Callender  was  the  author  of  the  book  or  not;  that  he  had 
never  told  him  he  was,  though  he  had  his  opinion  and  belief  on  the 
subject;  that  he  had«published  proposals  to  print  the  book,  and,  after- 
wards, that  he  had  them  for  sale,  but  he  did  not  recollect  whether  he 
published  that  he  had  them  for  sale  for  the  benefit  of  Mr.  Callender, 
though  the  fact  was  so ;  that  the  strongest  proof  he  had  of  Mr.  Cal- 
lender being  the  author,  was  a  conversation  that  he  had  with  him  re- 
specting that  part  of  the  book  where,  speaking  of  Washington  and 
Adams,  it  used  the  term  poltroons;  Mr.  Callender  said  he  alluded  to  some 
who  had  received  appointments  from  them,  and  not  to  themselves. 

Thos.  Nicholson  said,  that  Mr.  Callender  had  called  at  his  house 
to  engage  him  to  publish  a  part  of  the  book  ;  that  he  could  not  do  it 
then ;  that  he  called  on  him  the  next  day,  accompanied  by  Mr.  Meri- 
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wether  Jones,  for  whom  he  was  then  engaged  to  print;  that  Mr.  Jones 
told  him  that  he  might  suspend  his  work,  which  he  was  then  engaged 
in,  to  do  Mr.  Gallender's;  that  he  printed  seven  pages  of  the  book, 
that  Mr.  Oallender  piud  him  for  it,  and  he  understood  it  was  for  lus 
emolument. 

John  Dixon  said,  that  he  printed  the  greatest  part  of  the  book 
(about  120  pages)  at  the  request  of  Mr.  Lyon,  and  that  Mr.  Callen- 
der  corrected  the  proof-sheet. 

Jas.  Lton's  evidence  was,  that  he  did  not  know  that  Mr.  Gallen- 
der  was  the  author  of  the  book,  but  that  he  knew  him  to  be  the  pab- 
lisher  of  it,  jointly  with  himself;  and  that  he  probably  (but  he  did  not 
recollect  certainly)  had  furnished  Mr.  Bind  with  the  copy  of  the  book; 
that  Mr.  Oallender  corrected  the  sheets  from  the  press ;  that  he  neTcr 
saw  Mr.  Oallender  writing,  but  supposed,  from  having  seen  the  manu- 
script, and  some  writing  which  was  (said  to  be)  written  by  him,  that  he 
wrote  it. 

Samuel  Pleasants  deposed,  that  he  had  sold  copies  of  this  book;  he 
understood  that  the  books  were  sent  to  him*  from  the  book-binder,  for 
Mr.  Oallender;  that  he  received  both  the  money  and  the  subscription 
papers  for  him,  and  paid  hiin  the  money  he  received ;  that  he  sold, 
perhaps,  a  hundred  copies. 

The  oral  testimony  of  the  United  States  being  finished,  the  Attorney 
for  the  United  States  was  about  to  point  to  the  jury  the  passages  in 
The  Prospect  Before  U$  corresponding  with  the  charges  in  the  indict- 
ment, when  Mr.  Hay  objected  to  the  introduction  of  that  book. 

I  conceive,  he  said,  that  this  book  cannot  be  adduced  in  evidence,  io  sap- 
port  of  the  charges  stated  in  the  indictment.  Perhaps  my  stating  to  the 
court  the  reasons  which  have  led  me  to  this  conclusion,  may  subject  me  to 
the  imputation  which  has  more  than  once  fallen  from  the  bench.  It  has  been 
the  pleasure  of  the  court  to  observe,  that  the  defence  had  been  conceived  and 
continued  in  error.  What  I  am  about  to  say  will  not,  perhaps,  induce  the 
court  to  change  that  opinion.  It  is  with  great  diffidence  I  address  the  court 
on  a  subject  which  I  have  not  had  sufficient  leisure  to  investigate.  If,  unfor- 
tunately, my  conception  of  this  law  be  mistaken,  I  hope  I  shall  be  excused, 
and  that  the  reprimand  will  not  be  severe,  when  it  is  recollected  that  I  hare 
had  not  sufficient  time  for  a  full  examination  of  the  case.  The  position  for 
which  I  contend  is,  that  the  book  entitled  The  Prospect  Before  Ls  cannot  be 
given  in  evidence  in  support  of  the  indictment.  The  title  of  the  book  is  not 
mentioned  in  the  indictment.  It  states,  that  *'  on  the  first  day  of  Februar}', 
one  thousand  eight  hundred,  the  traverser  did  write,  print,  utter,  and  publish, 
a  false,  scandalous,  and  malicious  writing  against  the  President  of  the  United 
States,  of  the  tenor  and  effect  following:  *The  reign  of  Mr.  Adams,'  &c.** 
In  prosecutions  for  libels  in  the  English  courts,  great  strictness  is  observed ; 
the  difference  of  a  single  letter  between  the  words  of  the  indictment  and  those 
in  the  written  or  printed  paper  adduced  in  evidence,  is  fatal;  and  when 
**  toior  and  efftcV^  are  inserted,  all  the  authorities  concur  in  declaring,  that 
they  impose  on  the  prosecutor  the  necessity  of  proving  the  very  words  in  the 
indictment.  The  first  charge  in  the  indictment  is  for  a  libellous  writing  of 
the  following  tenor:  "The  reign  of  Mr.  Adams  has  been  one  continued  reign 
of  malignant  passions."  The  book  which  is  introduced  in  support  of  this 
charge  begins  differently,  and  contains  a  hundred  other  pages,  and  many 
pages  besides,  and  is  not  named  in  the  indictment.  The  position  for  which  I 
therefore  mean  to  contend  is,  that  when  libellous  passages  are  extracted  from 


ABMISSIBILITT  OF  BOOK. — MB.  HAT.  701 

a  book  which  has  a  name  by  which  it  can  be  described,  it  is  the  doty  of  the 
prosecutor  to  describe  the  book  by  that  name ;  for  instance,  he  ought,  in  this 
case,  to  hare  stated,  that  the  party  accused  had  published  a  false,  scandalous, 
and  malicious  writing,  entitled  The  Prospect  Before  Us,  containing,  among 
other  things,  the  passages  complained  of.  Therd  are  two  strong  reasons  to 
support  this  doctrine.  The  first  ground  on  which  I  rest  the  validity  of  this 
observation  is,  that  the  practice  has  been  invariably  so.  I  have  taken  the 
trouble  of  examining  fiAeen  or  twenty  cases,  in  all  of  which  the  books  from 
which  libellous  passages  weretaken,  had  a  name  or  title,  and  the  prosecutor  de- 
scribed.every  ope  of  them  by  the  name  which  the  author  had  chosen  to  give  it. 
From  these  I  will  select  three  cases,  to  show  that  the  description  of  the  libel- 
lous writing  by  the  title  given  it  by  the  author,  has  been  deemed  essentially 
necessary,  the  first  of  which  was  remarkable  for  the  length  of  the  title ;  the 
second,  where  the  paper  contained  the  libel,  had  a  number  as  well  as  a  title, 
and  both  the  number  and  the  title  were  recited.  [Here  Mr.  Hay  showed 
from  a  book  concerning  libels,  that  the  title  in  those  two  cases,  and  the  num- 
ber in  the  latter  of  them  were  recited.]  And  the  third,  where  the  libel  was 
published  in  the  French  language,  in  which  case  the  title,  though  lengthy,  was 
recited  in  that  lan^^uage,  and  then  in  English.  In  page  87  of  the  same  book 
there  is  a  history  given  of  a  prosecution  by  information  against  the  Chevalier 
De  On,  for  publishing  a  libel  against  the  Count  de  Guerchy,  ambassador  from 
France.  The  prosecution  was  commenced  in  the  Court  of  King's  Bench. 
The  information  states  the  title,  the  name  of  the  libel  fully  and  literally,  as  it 
was  published  in  French,  and  then  states  the  translation  in  English  at  full 
length.  I  bring  forward  these  cases  to  prove  what  the  practice  is ;  and  it  is 
an  observation  of  one  of  the  best  judges  that  ever  sat  in  the  King's  Bench, 
Lord  Holt,  that  '*  the  form  of  pleading  is  evidence  of  what  the  law  is." 

If,  then,  it  be  the  practice  to  recite  in  the  indictment  the  name,  to  describe 
the  tide  of  the  book,  or  libel  published;  if  this  has  been  the  invariable  prac- 
tice ever  since  the  unhappy  prosecutions  for  libels  took  place  in  that  country 
— I  believe  there  is  no  doubt  but  the  title  of  this  book  ought  to  have  been 
stated  in  the  iildictment.  I  have  learned  to  think  with  diffidence,  but  I  am 
firmly  persuaded  that  the  attorney  for  the  United  States  cannot  give  a  single 
case  from  the  English  books  of  a  contrary  practice :  and  with  respect  to  pro- 
secutions in  the  United  States,  I  know  not  what  the  practice  knay  be  in  the 
few  instances  that  may  have  occurred.  It  appears,  too,  that  substantial  rea- 
sons, founded  on  principles  t)f  sound  la^,  and  sound  justice,  can  be  adduced 
in  support  of  this  practice.  A  principle  on  which  I  rely  to  explain  this  prac- 
tice to  be  correct,  is,  that  it  is  a  universal  rule  of  law,  that  if  a  man's  words, 
spoken  or  written,  be  made  the  foundation  of  a  charge  against  him,  the  whole 
should  be  taken  together.  If  the  whole  writing  charged  to  be  libellous,  be 
stated  in  the  indictment,  it  will  be  in  the  power  of  the  defendant  to  resort  to 
other  passages  of  the  same  book  to  explain  it.— If  the  defendant  were  in- 
dicted for  publishing  ^*  The  Prosper  Before  Us,^*  he  could  resort  to  other 
parts  of  the- book  for  an  explanation.  It  was  the  duty  of  the  attorney  for  the 
United  States  to  have  done  so ;  as  he  has  omitted  it,  he  ought  to  be  precluded 
from  producing  it  in  evidence. — I  will  now  state  the  other  reason,  in  support 
of  my  objection  to  the  admissibility  of  this  book  as  evidence:  It  is  founded 
on  this  principle  which  hath  always  prevailed,  or  was  supposed  to  prevail  in 
criminal  law,  that  in  all  criminal  cases,  the  oflfence  should  be  described  with 
all  possible  accuracy  and  precision.  In  felony,  it  is  necessary  to  insert  in 
the  indictment  the  goods  and  chattels  alleged  to  be  stolen,  as  well  as  the 
name  of  the  person  to  whom  they  belong.  The  reasons  are  furnished  by  the 
books,  why  this  precision  is  deemed  necessary ;  the  first,  that  the  defendant 
may  know  the  charge  against  him,  and  be  able  to  defend  himself;  the  other, 
that  he  may  plead  the  conviction  or  acquittal  in  bar  of  a  subsequent  prosecu- 
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tion  for  the  same  offence.  (Here  he  referred  to  Hawkins*  Pleas  ef  the 
Croum,  page  322,  as  authority.)  The  defendant  is  charged  with  writing  and 
publishing  a  libel  of  the  following  tenor  and  effect:  and  but  very  few  pas- 
sages are  selected  from  the  books,  which  bear  but  a  very  litde  proportion  to 
the  extent  of  the  whole  of  it.  I  ask,  how  is  the  defendant  to  know  whether 
these  few  passages  were  taken  from  **  Tlu  Prospect  Before  Us^**  or  from 
some  newspaper,  in  which  they  have  been  republished  by  some  person,  for 
whose  conduct  he  was  not  responsible?  Unless  the  charge  be  accurately  speci- 
fied, it  is  impossible  for  him  to  defend  himself.  In  support  of  this  indict- 
ment, evidence  as  to  either  case  might  be  brought  forward. — IF  in  the  indict- 
ment he  had  been  charged  with  publishing  a  book,  entitled  **  The  Prospect 
Before  Us,**  he  would  have  known  with  an  absolute  certainty  and  demonstra- 
tion, (by  the  copy  with  which  he  had  been  fumishedO  what  was  meant  to  be 
proved  against  him,  and  what  was  necessary  for  him  to  prove  in  his  own 
vindication ;  as  this  is  not  the  case,  and  as  he  was  not  bound  to  know  whe- 
ther the  passages  were  taken  from  the  book  or  a  newspaper,  containing  ex- 
tracts from  it,  in  the  publication  of  which  he  had  no  concern,  and  for  which 
he  is  under  no  responsibility,  he  ought  to  be  sheltered  by  law  from  this  evi- 
dence, which  is  attempted  to  be  introduced  against  him.  The  second  reason 
has  made  a  great  impression  on  my  mind,  and  yet  retains  its  influence.  I 
conceive,  that  one  writing  against  the  President,  containing  fifty  libellous  pas- 
sages, if  published  at  the  same  time,  can  be  but  one  act,  and  if  there  be  but 
one  act,  there  can  be  but  one  prosecution;  if  the  present  indictnent  had  men- 
tioned the  title  of  the  book,  and  the  very  passages  relied  on  as  parts  of  this 
book,  the  decision  of  this  jury  and  this  court  which  is  about  to  be  pronounced 
in  this  case,  might  be  pleaded  in  bar  to  any  subsequent  indictment,  for  the 
same  or  any  other  passages  in  the  same  book.  It  is  no  argument  to  say,  that 
there  will  be  no  subsequent  prosecution ;  in  times  like  these,  it  is  impossible 
to  predict  what  may  be  attempted,  and  if  such  ^  prosecution  were  to  take 
place,  I  should  not  be  more  surprised  than  I  am  at  present.  If  the  title  of 
the  book  had  been  inserted  in  this  indictment,  and  a  subsequent  indictment 
were  to  be  brought  forward,  I  know  that  the  defendant  would  plead  in  bar, 
that  he  had  been  formerly  convicted  or  formerly  acquitted;  and  the  produc- 
tion of  the  record  alone  would  protect  him;  but  if  the  tide  of  the  book  is  not 
to  be  recited,  the  record  will  not  be  conclusive,  ^nd  a  second  prosecution  may 
take  place:  for  the  second  indictment,  compared  with  the  present  record,  will 
contain  no  internal  evidence,  that  the  traverser  had  been  formerl^*^  tried  fur  the 
same  offence,  but  he  must  resort  to  oral  testimony,  to  prove  that  this  book 
had  been  given  in  evidence  against  him  at  a  former  trial ;  and  he  might  not  be 
able  to  procure  witnesses,  whose  testimony  would  be  sufficient  to  establish  this 
point.  These  are  the  reasons  which  induce  me  to  think  that  this  book  ought 
not  to  be  admitted  to  go  in  evidence  to  support  the  charges  in  the  indictment. 
This  principle  has  a  considerable  operation  in  questions  of  a  private  property. 
In  an  action  of  debt,  if  a  bond  or  writing  be  the  ground  of  the  action;  if  ihere 
be  the  most  minute  variance  between  the  bond  or  writing  stated  in  the  declara- 
tion, and  that  which  is  adduced  in  evidence  in  support  of  it,  the  party  must 
sufl^er  a  nonsuit.  If  this  precision  and  minute  attention  to  accuracy  be  required 
in  actions  of  property  between  man  and  man,  is  it  not  infinitely  more  important 
that  the  same  principles  should  govern  in  criminal  cases?  If  the  argument  be 
good  in  one  case,  it  appears  to  be  irresistible  and  omnipotent  in  the  other. 

Here  Judge  Chase  requested  Mr.  Hay  to  point  out  these  parts  of  the 
authorities  referred  to,  on  which  he  relied  to  establish  his  doctrine. 

Mr.  Hay. — If  the  court  will  have  a  little  patience  I  will  find  the  places. 
Judge  Chase. — I  will  have  a  great  deal. 
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Mr.  Hay. — ^The  authorities  I  rely  on  are,  Hawkins*  Pleas  of  the  Crown^ 
page  ,  and  SalkelcTs  Reports^  page  660. — In  this  last  book  it  is  adjudged 
that  when  an  indictment  uses  the  words  ^*  secundum  tenorem  et  effectum^*  it 
binds  the  prosecutor  to  a  literal  recrtal ;  and  any  the  least  variance  between 
the  charge  in  the  indictment  and  evidence  offered  to  support  it  is  fatal.  The 
case  I  here  refer  to  was  an  information  for  a  libel:  "In  which  libel  were  con- 
tained divers  libellous  matters  secundum  tenorem  et  effectum^  and  in  setting 
forth  a  sentence  of  the  libel,  it  was  recited  with  the  word  *  nor'  instead  of  the 
word  *not,'  but  the  sense  was  not  altered  thereby.  The  defendant  pleaded 
not  guilty,  and  this  appearing  upon  evidence,  a  special  verdict  was  found,  and 
the  court  held  that  the  word  tenor^  imports,  a  true  copy,  and  that  the  variance 
was  fatal;  for 'not'  and  *nor'  are  different;  different  grammar,  and  different 
in  sense;  and  Powys*  Justice  held  as  to  the  point  where  literal  omissions, 
&c.  would  be  fatal ;  that  where  a  letter  omitted  or  changed  makes  another 
word,  it  is  a  fatal  variance;' otherwise  where  the  word  continues  the  same; 
and  in  the  principal  case  no  man  would  swear  this  to  be  a  literal  copy." 

It  appears  from  well  established  authorities  that  the  words  **  in  manner  and 
form  following,"  do  not  bind  the  prosecutor  to  recite  exacdy,  but  the  word 

tenor'*^  hath  so  strict  a  technical  meaning,  that  it  binds  him  to  a  literal  copy. 
These  principles  certainly  apply  to  the  case  before  the  court.     The  words 

tenor  and  effect  following"  are  stated,  and  the  evidence  is  variant. 

Here  Judge  Chase  interrupted  Mr.  Hay,  and  spoke  to  this  effect : 
Ton  are  certainly  mistaken  in  your  statement  of  the  law,  as  applied  to 
the  case  now  before  the  court.  In  the  cases  you  mention  there  is  really, 
a  variance  between  the  indictment  and  the  evidence.  Your  objection 
is,  that  there  is  a  variance  between  the  thing  charged  in  the  indictment 
and  the  writing  offered  in  evidence.  But  this  case  is  very  different; 
there  is  no  variance.  To  ascertain  this  point  I  will  state  the  indictment, 
and  compare  it  with  the  law  on  which  the  prosecution  is  founded.  The 
indictment  charges,  that  the  traverser,  ^'  maliciously  intending  to  defame 
the  President  of  the  United  States,  and  to  bring  him  into  contempt  ^nd 
disrepute,  and  to  excite. the  hatred  of  the  good  people  of  the  United 
States  against  him,  did  wickedly  and  maliciously  write,  print,  utter  and 
publish,  a  false,  scandalous  and  malicious  writing,  against  the  President 
of  the  United  States,  of  the  tenor  and  effect  following,  that  is  to  say : 
^  The  reign  of  Mr.  Adams  has  hitherto  been  one  continued  tempest, 
&c.'  Now  what  is  the  law?  The  act  of  Congress  provides  among 
other  things  that,  '  if  any  person  shall  write,  print,  utter  or  publish,  or 
shall  cause  or  procure  to  be  written,  printed,  uttered  or  published,  any 
false,  scandalous  and  malicious  writing  or  writings,  against  the  govern- 
ment, or  either  House  of  the  Congress,  or  the  President  of  the  United 
States,  with  intent  to  defame  the  said  government,  or  either  House  of 
Congress,  or  the  said  President,  or  to  bring  them,  or  either  or  any  of 
them,  into  contempt  or  disrepute,  or  to  excite  against  them  the  hatred 
of  the  good  people  of  the  United  States,  &c.'  "  The  indictment  charges 
the  defendant  with  publishing  a  false,  scandalous  and  malicious  writing 
against  the  President,  and  the  law  provides  against  the  publication  of 
false,  scandalous  and  malicious  writings  against  the  President. — The 
offences  stated  in  the  indictment  correspond  with  those  expressed  in  the 
law ;  the  question  then  is,  whether  the  name  of  the  book  in  which  such 
false,  scandalous  and  malicious  writings  are  published,  must  be  recited 
in  an  indictment  against  an  offender?    It  brings  it  to  tliis  point — Is  it 
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necessary  that  tbe  title  of  the  publication  sliould  be  examined  befbre  it 
can  be  ascertained  that  it  comes  within  the  law?  Any  iaise,  scandalous 
and  malicious  writing  published  with  intent  to  defame,  is  provided  against 
by  law,  whatever  may  be  its  title  or  name,  or  whether  it  have  any  name 
or  not.  I  know  that  cases  can  be  produced  where  the  title  of  the  libel 
is  recited  in  the  indictment.  I  remember  one  case  where  a  man  was 
indicted  for  publishing  a  libel  called  "  Hie  Nun  in  her  Smock;"  but  it 
was  not  necessary  to  mention  the  title  of  the  libel  in  that  case,  nor  is 
it  essential  in  any.  Why  is  it  necessary  that  every  charge  against  a 
defendant  should  be  explicit?  It  is  that  he  may  clearly  comprehend 
it,  and  be  prepared  to  make  his  defence:  it  is  not  necessary  for  this 
purpose  to  recite  the  name  of  the  libel.  The  charge  against  the  tra- 
verser is  very  explicit,  and  he  well  understands  and  is  prepared  to  defend 
it ;  but  it  is  no  censure  on  his  counsel  that  they  urge  this  argument  in 
his  favour.  You  ar?ue  further,  on  a  supposition,  that  if  a  subsequent 
prosecution  were  to  be  instituted  for  the  same  offence,  the  verdict  and 
judgment  now  to  be  rendered  could  not  be  pleaded  in  bar.  It  requires 
very  little  legal  ability  to  demonstrate  that  the  title  need  not  be  recited; 
and  it  is  equally  easy  to  prove  that  the  decision  in  this  case  may  be 
pleaded  in  bar  of  any  other  prosecution  for  the  same  offence.  The 
attorney  for  the  United  States.must  prove  that  the  traverser  did  publish 
a  false,  scandalous  and  malicious  writing,  with  intent  to  defame  the 
.President.  This  can  be  done  without  reciting  the  title;  and  if  he  sup- 
ports by  the  evidence  any  entire  charge — ^if  he  proves  that  the  traverser 
did  publish  any  faUty  scandalous  and  malicious  writing^  it  will  be  suf- 
ficient to  support  the  indictment  as  to  that  charge,  but  he  must  be 
acquitted  of  the  other  charges:  and  the  charges  of  which  he  may  be 
found  guilty,  can  be  easily  compared  to  charges  in  any  subsequent 
indictment.  This  is  quite  different  from  the  cases  where  there  is  an 
actual  variance  between  the  paper  charged,  and  the  paper  offered  in 
evidence.  I  understand  that  difference  to  be,  that  where  the  prosecutor 
undertakes  to  say  that  certain  precise  words  have  been  published,  he 
must  establish  them ;  but  when  he  states  words  of  the  tenor  and  effect 
following,  he  will  only  be  obliged  to  prove  the  substance;*  but  you  insist 
that  the  whole  original,  including  the  title,  must  be  copied  in  the  indict- 
ment vcrhatim  ct  literatim,  I  wonder  you  did  not  add  et  punctuatim 
also.  There  is  no  real  variance,  and  there  is  an  end  of  the  objection. 
You  are  mistaken. — I  pronounce  this  to  be  the  law,  and  I  shall  instruct 
the  jury,  that  they  may  find  the  traverser  guilty  of  part  of  the  charges, 
and  acquit  him  of  such  as  are  not  proved. 

Judge  Chase  then  informed  the  attorney  for  the  United  States,  who 
was  about  to  rise  to  prove  the  admissibility  of  the  book  as  evidence, 
that  it  was  unnecessary  for  him  to  make  any  reply,  and  there  was  no 
good  reason  to  exclude  it ;  that  all  that  was  necessary  to  be  done  on 

•  This  position,  notwithstanding  the  boisterous  way  in  which  it  is  laid  down,  is  incorw^L 
There  must  be  always  at  common  law  an  exact  recital  of  the  alleged  libtMlous  matter,  anle*s 
in  the  indictment  itself  the  pleader  excuses  himself  from  so  doing  on  tlie  ground  of  the  de- 
struction of  the  instrument,  or  its  jwssession  by  the  defendant.  See  the  auihoritics  colle^-teHi 
in  ll'karton's  Prec.  of  Indict. ,f\A  5.  "  Tenor  and  effect"'  exacts  a  literal  recitaL  Ford  v.  Pmnttt, 
1  Ld.,  Ray,  415.  H.  v.  Bear^  2  Salk.,  417.  At  the  same  time,  Mr.  Hay's  position,  that  the 
title  must  be  set  out,  is  not  sustained  by  the  authorities,  though  it  is  clear  that  in  knocking 
it  down,  Judge  Chase  knocked  down  nearly  the  whole  law  of  libels  besides. 
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the  part  of  the  United  States  was  to  prove  the  charges  to  be  true,  and 
the  book  called  The  Prospect  Before  Ub  was  good  evidence  to  support  it. 

• 

Mr.  NELSON.^Although  the  paper  is  long  and  complicated,  the  testimony 
18  not  so.     The  testimony,  as  I  stated  to  yon  before,  is  concise,  plain,  and 
correct.     If  there  be  a  man  who,  now  that  he  has  heard  that  testimony,  enter- 
tains a  doubt  whether  this  libel  was  published  by  the  traverser,  it  will  be  use- 
less for  n^e  to  address  him ;  if  there  be  a  man  who  doubts  on  that  point,  his 
mind  must  be  imperviable  to  the  traits  of  truth;  his  mind  must  be  panoplied 
o*er  with  doubt,  skepticism  and  prejudice.     If  no  doubt  remain  on  this  point* 
the  question  first  in  order  to  be  examined  is  decided :  whether  there  be  room 
for  doubt,  a  summary  review  of  the  testimony  will  ascertain.    Can  there  be  a 
doubt — when  all  the  witnesses  have  concurred  in  establishing  this  one  point- 
that  James  Thompson  Callender  corrected  the  proof-sheets  ?     Can  there  be  a 
doubt,  when  those  who  sold  the  copies  of  the  book  have  all  said  that  they  sold 
them  for  his  benefit,  and  that  he  received  the  money  ?    When  it  has  been  proved 
that  he  received  the  money  from  one  purchaser  himself,  and  that  he  paid  for 
printing  part  of  it — that  part  of  the  manuscript  is  in  his  own  hand-writing^-* 
can  there  be  any  doubt? — >And  when,  in  addition  to  this,  one  witness  declares 
thiU  he  knew  him  to  be  a  joint  publisher  with  himself,  and  another  witness 
declared,  that  he  explained  the  meaning  of  a  certain  term,  supposed  to  be 
ambiguous  in  its  application,  is  it  possible  to  entertain  any  doubt?  Thus  stands 
the  evidence  as  to  the  publication.     It  will  be  proper  for  me,  gentlemen  of  the 
jury,  to  state  to  you  what  is  a  publication  in  point  of  law,  as  to  writing  or 
printing:   that  the  direct  or  indirect  circulation  or  emission  of  a  libel,  is  a 
publication  thereof,  in  law  and  in  fact,  has  never  been  questioned  in  a  court  of 
law.     If  it  appears  to  you  that  James  Thompson  Callender  did  not  directly 
or  indirectly  emit  or  circulate  this  paper,  then  is  he  not  the  publisher  thereof; 
if  he  be  not  the  publisher  directly  nor  indirectly  thereof,  then  ought  he  to  be 
acquitted :  and  if  he  be  the  publisher,  and  the  intention  thereof  be  not  criminal* 
that  is,  if  the  matter  therein  contained  be  hot  false,  scandalous  and  malicious, 
still  ought  he  tabe  acquitted;  but  if  he  be  the  publisher,  and  the  matter  be 
libellous,  that  is,  false,  scandalous  and  malicious,  the  intention  must  be  wicked 
and  criminal,  and  you  must  find  him  guilty.    For  the  questions  you  are  to  try, 
gentlemen  of  the  jury,  are:  Was  this  paper  published  by  the  traverser?    Was 
the  intention  criminal?  that  is,  is  the  matter  false,  scandalous  and  malicious? 
the  evidence  which  you  have  heard  ascertains  the  first  question,  and  an  ex- 
amination of  the  paper,  or  such  parts  of  it  as  are  laid  in  the  indictment,  will 
decide  the  second  question.     Whether  your  hearts  are  at  ease—whether  your 
passions  are  untouched — whether  your  feelings  are  unaffected,  now  that  you 
have  fully  heard  the  charge,  you  best  know.     It  remains  only  now  for  me, 
gendemen  of  the  jury,  to  call  upon  you,  in  the  name  of  your  country,  whose 
interest  you  are  to  defend  whilst  you  protect  the  rights  of  the  individual.     I 
call  upon  you  in  the  name  of  your  Qod,  a  portion  of  whose  justice  you  are 
about  to  administer,  and  on  your  oaths,  uninfluenced  by  favour,  partiality, 
prejudice  or  affection,  to  discharge  your  duty  to  your  God,  to  your  country, 
and  to  yourselves.  * 

Here  Mr.  Nelson  read  the  first  charge  in  the  indictment,  and  proceeded  to 
comment  at  great  length  upon  the  libellous  passages,  sentence  by  sentence. 

I  have  told  you,  he  closed  by  saying,  and  again  repeat,  that  it  is  the  pecu- 
liar privilege  of  every  citizen  of  this  happy  country  to  place  confidence  in 
whom  he  pleases,  and  at  the  constitutional  periods  of  making  new  elections, 
to  withdraw  his  confidence  from  a  former  representative,  and  place  his  trust 
in  another ;  and  even  expatiate  on  the  virtues  of  the  new  candidate  ;  but  this 
does  not  warrant  him  to  vilify,  revile,  and  defame  another  individual,  who  is 
a  candidate.  Cannot  a  good  thing  be  said  of  one  individual,  without  saying 
45 
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black  and  damnable  thin^  of  anotber  ?  Is  it  necessary,  in  order  to  recommend 
one  man  to  the  presidential  office,  that  you  should  charge  another  with  brin^ 
ing  on  his  country  war  and  beggary  ?  The  whole  forms  a  perfect  chain  of 
malice,  falsehood,  and  slander. 

Thus  have  I  made,  gentlemen  of  the  jury,  a  calm,  uncoloured  statement  of 
facts.  I  have  not  highly  varnished,  nor  have  said  anything  but  what  is  con- 
sistent with  truth.  What  impression  the  evidence  or  charge  may  have  made 
on  your  minds,  whether  your  feelings  be  affected,  you  and  each  of  you  know 
best.  It  remains  only  now  for  me,  gentlemen  of  the  jury,  to  cemind  yoo, 
that  you  are  not  only  to  protect  the  interests  of  your  country,  but  to  defend 
the  rights  of  that  individual ;  and  in  the  name  of  God  and  of  your  country,  I  call 
upon  you  to  discliarge  your  duty  to  both  and  to  yourselves. 

Th^  attorney  for  the  United  States  having  concluded,  the  counsel 
for  the  traverser  introduced  Colonel  John  Taylor  (of  Caroline  county) 
as  a  witness,  and  he  was  sworn;  but  at  the  moment  the  oath  was  ad- 
ministered, the  Judge  called  on  them,  and  desired  to  know  what  they 
intended  to  prove  by  the  witness. 

They  answered  tnat  they  intended  to  examine  Colonel  Taylor  to 
prove  that  he  had  avowed  principles  in  his  presence  which  justified  Mr. 
Callender  in  saying  that  the  President  was  an  aristocrat;  that  he  had 
voted  against  the  sequestration  law,  and  the  resolutions  concerning  the 
suspension  of  commercial  intercourse  with  Great  Britain,  by  which  he 
defeated  every  effort  of  those  who  were  in  favour  of  those  beneficial 
measures  which  were  well  calculated  to  promote  the  happiness  of  their 
country. 

The  Judge  demanded  a  statement  in  writing  of  the  questions  intended 
to  be  put  to  the  witness. 

Mr.  Nicholas  remarked,  that  the  traverser  was  at  least  entitled  to  every 

indulgence  which  had  been  shown  to  the  attorney  for  the  United  States ;  that 
this  requisition  had  not  been  made  of  the  attorney,  when  he  introduced  wit- 
nesses on  behalf  of  the  United  States,  nor  was  it  according  to  the  practice  of 
the  State  courts ;  that  he  wished  the  witness  to  state  all  he  knew  that  would 
apply  to  the  defence  of  his  client;  that  he  did  not  know  what  the  witness 
would  precisely  prove,  but  that  if  the  court  insisted  upon  it,  he  would  furnish 
a  statement  of  the  questions  which  he  should  first  propound,  but  requested 
that  he  might  not  be  considered  as  confined,  in  the  examination  of  the  witness, 
to  the  questions  so  stated. 

Judge  Chase.  It  is  right  to  state  the  questions  intended  to  be  pro- 
pounded to  witnesses,  in  all  cases,  and  the  reason  is  extremely  plain. 
Juries  are  only  to  hear  legal  evidence,  and  the  court  are  the  only 
judges  of  what  is  or  is  not  legal  evidence,  to  support  the  issue  joined 
between  the  parties.  To  say  that  you  will  correct  improper  evidence, 
after  it  shall  hav(f  been  given,  is  improper,  because  illegal  evidence, 
once  heard,  may  make  an  undue  impression,  and,  therefore,  oucrbt  not 
to  be  heard  at  all  by  the  jury;  and  the  attorney  for  the  United  States 
had,  in  opening  the  cause,  stated  the  purpose  for  which  he  introduced 
the  witnesses. 

Judge  Chase,  having  received  a  statement  of  the  questions  meant  to 
be  put,*  and  which  were  propounded  by  Mr.  Nicholas,  declared  Colonel 

•  Qiiff.  1st.  Did  you  ever  liear  Mr.  Adams  express  any  opinion  favourable  to  mooarcbr 
and  aristocracy:  and  what  were  they? 
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Taylor's  evidence  to  be  inadmissible.  No  evidence,  said  the  Judge,  is 
admissible  that  does  not  go  to  justify  the  whole  charge.  The  charge 
you  mean  to  justify  by  this  witness,  as  I  understand  you,  is,  that  the 
rresident  is  a  professed  aristocrat,  and  that  he  has  proved  serviceable 
to  the  British  interest.  You  must  prove  both  these  points,  or  you  prove 
nothing.  Now  as  you  do  not  attempt  to  prove  the  whole  of  one  spe- 
cific charge,  but  only  a  part  of  it,  your  evidence  cannot  be  received; 
this  is  the  law,  both  in  civil  and  criminal  cases;  he  who  justifies,  must 
justify  an  entire  charge,  or  else  his  defence  does  not  amount  to  a  justi- 
fication in  law.  You  have  not  proved  the  truth  of  any  particular  charge, 
though  in  order  to  excuse  it,  you  must  prove  the  whole ;  to  prove  the 
truth  of  a  part  only,  is  not  prdving  what  is  material.  The  attorney 
proposed  to  prove  his  indictment.  He  has  exhibited  his  oral  and  writ- 
ten testimony  to  prove  it.  The  traverser  excuses  himself  from  the  im- 
puted guilt,  by  averring  that  part  of  some  of  the  charges  is  true.  Is 
this  evidence  proper  when  the  whole  charge  is  in  issue?  If  it  be,  the 
proof  of  a  very  trivial  part  of  an  important  indictment  would  excuse 
from  the  whole;  but  I  pronounce  thie  law  to  be  otherwise,  and  take  the 
responsibility  on  myself,  and  risk  my  character  on  it.  It  may  be  said 
that  this  will  preclude  the  party  from  the  privilege  of  his  testimony; 
hut  this  will  only  be  a  misrepresentation^  it  precludes  them  from  no  legal 
benefit.  My  country  has  made  me  a  judge,  and  you  must  be  governed 
now  by  my  opinion,  though  I  may  be  mistaken ;  but  if  I  am  not  right, 
it  is  an  error  in  judgment,  and  you  can  state  the  proceedings  on  the 
record  so  as  to  show  any  error,  and  I  shall  be  the  first  man  to  grant 
you  the  benefit  of  a  new  trial  by  granting  you  a  writ  of  error  in  the 
Supreme  Court.  It  is  on  these  grounds  that  I  r^'ect  the  evidence  of 
the  gentleman.  The  very  argument  assigned  by  the  young  gentleman 
who  sp<)ke.last,  has  convinced  my  mind  that  I  am  right.  The  ofiered 
testimony  has  no  direct  and  proper  application  to  the  issue;  it  would 
deceive  and  mislead  the  jury ;  an  argumentative  justification  of  a  trivial, 
unimportant  part  of  a  libel,  would  be  urged  before  a  jury  as  a  substan- 
tial vindication  of  the  whole.  You  would,  by  misleading  the  jury  under 
such  illegal  testimony,  destroy  public  treaties  and  public  faith;  and 
nothing  would  be  more  uncertain  than  law,  were  such  an  illegal  excuse 
admitted  in  courts  of  law. 

Mr.  NicHOLA?  suggested  that  it  might  be  proper  to  prove  one  part  of  ^a 
specific  charge  by  one  witness,  and  another  part  by  another,  and  thereby 
prove  the  charge. 

Judge  Chase,  in  answer,  repeated  some  of  his  former  arguments, 
and  added,  that  the  very  argument  suggested  by  the  young  gentleman 
who  spoke  last,  convinced  his  mind  that  it  would  be  improper  to  admit 
the  testimony  now  offered  to  the  court ;  that  to  admit  evidence,  which 
went  to  an  argumentative  establishment  of  the  truth  of  a  minute  part  of 
the  charge  by  one"  witness,  and  another  minute  part  by  another  witness, 
would  be  irregular,  and  subversive  of  every  principle  of  law;  that  it  had 

Qua,  2d.  Did  you  ever  hear  Mr.  Adams,  whilst  Vicei  President,  express  his  disapproba- 
tion of  the  funding  system? 

Q!ue$.  3d.  Do  you  bnow  whether  Mr.  Adams  did  not,  in  the  year  1794,  vote  against  the 
sequestration  law,  and  the  bill  for  suspending  commercial  intercourse  with  Great  Btitiiiit 
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no  relation  to  the  issue;  that  it  was  a  popular  argument,  calculated  to 
deceive  the  people,  hut  very  incorrect. 

Here  Judge  Griffin,  heing  called  upon  hy  Judge  Chase  to  deliver 
bis  opinion  on  the  question  before  the  court,  declared  that  he  concurred 
"with  his  brother  judge. 

Judge  Chase  then  observed.  This  is  a  new  doctrine,  inculcated  in 
Virginia.  Tou  have  all  along  mistaken  the  law,  ,and  press  your  mis* 
takes  on  the  court.  The  United  States  must  prove  the  publication,  and 
the  fallacy  of  it.  When  these  things  are  done,  you  must  prove  a  justi- 
fication, and  this  justification  must  be  entire  and  complete,  as  to  any 
one  specific  charge ;  a  partial  justification  is  inadmissible.  I  am  happy 
to  find  that  my  brother  Judge  Gri£Sn  concurs  with  me  in  opinion. 

The  counsel  for  the  traverser  again  desired  to  be  heard  on  the  sub- 
ject. 

Mr.  Hay  spoke  thus.  The  question  before  the  court  is,  whether  this  evi- 
dence goes  to  prove  the  truth  of  the  whole  charge  ?  The  opinion  given  by 
the  court  I  understand  to  be,  that  evidence  cannot  be  produced  by  the  traver- 
ser to  prove  the  truth  of  a  part  of  a  charge ;  but  if  evidence  could  be  adduced 
to  prove  the  whole,  then  such  evidence  would  be  admissible.  One  specific 
charge  is  twofold ;  that  the  President  is  an  aristocrat ;  and  that  he  proved  ser- 
viceable to  the  British  interest.  The  evidence,  we  suppose,  will  support  this 
charge;  we  wish  to  prove  the  truth  of  the  whole  charge  if  we  can,  though  I  do 
not  know  that  it  is  in  our  power.  The  evidence,  we  have  reason  to  believe, 
goes  first  to  prove  that  he  is  an  aristocrat,  and  secondly,  that  he  did  prove  ser- 
viceable to  the  British  interest ;  if  the  testimony  wUl  in  fact  prove  these  two 
points,  whatever  may  be  the  opinion  of  the  court,!  do  not  hesitate  to  say  that, 
m  my  estimation,  it  will  fully  excuse  and  justify  the  traverser ;  if  we  can  prove 
that  the  President  has  avowed  aristocratical  sentiments  in  conversation,  and  that 
he  did  in  reality  prove  faithful  and  serviceable  to  the  British  interest,  the  Ira- 
verser  must  be  acquitted  of  this  charge.  As  to  the  first  part,  I  can  prove  by 
the  words  of  Mr.  Adams,  published  by  himself,  in  his  book  called  a  defence 
of  the  American  Constitution,  that  he  thinks  a  government  of  three  parts,  a 
king,  lords,  and  commons,  the  best  in  the  world.  Suppose,  in  addition  to  this, 
it  could  be  proved  that  a  law  passed  the  House  of  Representatives  of  the 
United  Slates,  to  sequester  British  property;  and  suppose  that  one-half  the 
Senate  of  the  United  States  were  in  favour  of  it;  and  that  the  policy  of  pass- 
ing the  law  was  advocated  by  the  best  and  wisest  men  in  this  country,  who 
have  the  same  pretensions  to  patriotism  and  virtue  that  Mr.  Adams  has,  but 
that  its  passage  was  prevented  by  the  casting  vote  of  Mr.  Adams  as  speaker 
of  the  Senate,  would  not  the  traverser  be  justified  as  to  this  charge  ?  Would 
it  not  demonstrate  that  he  proved  serviceable  to  the  British  interest?  By  the 
answers  to  the  first  and  third  questions  we  expect  to  prove  both  these  points. 

Here  Mr.  Nelson  objected  to  the  introduction  of  such  testimony,  as  being 
altogether  inadmissible;  that  gentlemen  ought  to  reflect  that,  if  such  evidence 
as  this  was  to  be  received,  any.  other  testimony,  however  irregular  or  improper, 
might  also  be  admitted  ;  and,  particularly,  that  it  would  be  a  departure  from 
the  universal  principle  of  law,  which  required  the  production  of  the  best  testi- 
mony which  the  nature  of  every  case  admitted,  and  that  the  journals  and 
records  of  Congress  were  the  best  evidence  of  what  votes  had  been  given  on 
any  subject  discussed  before  that  body. 

Judge  Chase  then  addressed  himself  to  Mr.  Nelson  thus: — Bein^ 
very  much  pressed,  by  the  young  gentlemen  who  defend  the  traverser, 
to  admit  this  testimony,  I  was  going  to  recommend  to  you   to  permit 
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those  questiong  to  be  put  to  the  witness,  though  they  are  certainly 
irregular.     I  wish  you  could  consent  that  they  should  be  propounded. 

Mr.  Nblsoi^  declared  that  he  did  not  feel  himself  at  liberty  to  consent  to 
such  a  departure  from  legal  principles. 

Mr.  Wirt  then  rose  and  addressed  the  jury. — He  premised  that  the  situa- 
tion of  the  defendant  and  his  counsel  was  extremely  embarrassing ;  that  as 
Mr.  Callender  had  been  presented,  indicted,  arrested  and  tried,  during  this  term, 
he  had  nofbeen  able  to  procure  the  testimony  essential  to  his  defence,  nor  was 
his  counsel  prepared  to  defend  him ;  and  he  insinuated  that  the  conduct  of 
the  court  was  apparently  precipitate,  in  not  postponing  the  trial  until  the  next 
term. 

Judge  Chase  told  him  he  must  not  reflect  on  the  court. 

Mr.  Wirt  said,  that  his  object  was  not  to  reflect  on  the  court,  but  to  apolo- 
gize to  the  jury  for  the  weakness  of  a  defence  which  he  was  about  to  make. 

After  observing  that  his  apology  included  the  very  reflection  he 
denied,  told  him  to  proceed  in  his  cause. 

Mr.  Wirt. — Gentlemen  of  the  jury,  I  am  prevented  from  explaining  to 
you  the  causes  which  have  conspired  to  weaken  our  defence,  and  it  is  no 
doubt  right  that  I  should  be  prevented,  as  the  court  have  so  decided  :  permit 
me,  then,  gentlemen,  to  pass  on  abruptly  to  the  law,  under  which  we  are 
indicted.  You  will  find  that  a  material  part  of  your  inquiry  will  relate  to  the 
powers  of  a  jury  over  the  subject  committed  to  them,  whether  they  have  the 
right  to  determine  the  law,  as  well  as  the  fact.  In  Virginia,  an  act  of  the 
assembly  has  adopted  the  common  law  of  England ;  that  common  law,  there- 
fore, possesses  in  this  state  all  the  energy  of  a  legislative  act.  By  an  act  of 
Congress,  the  rules  of  proceedings  in  the  federal  courts,  in  the  several  states, 
are  directed  to  conform  to  the  rules  of  the  states  in  which  such  court  may  be 
in  session  ;  by  that  act  of  Congress,  it  is  therefore  provided,  that  the  practice 
of  the  courts  of  Virginia  shall  be  observed  in  this  court :  to  ascertain  your 
power,  therefore,  as  a  jury,  we  have  only  to  refer  to  the  common  law  of  Eng- 
land, which  has  been  adopted  in  the  laws  of  this  state,  and  which  defines  the 
powers  of  juries  in  the  state  courts.  By  the  common  law  of  England,  juries 
possess  the  power  of  considering  and  deciding  the  law  as  well  as  the  fact,  in 
every  case  which  may  come  before  them.  I  have  no  doubt  but  I  shall  receive 
the  correction  of  the  court,  if  I  am  wrong  in  these  positions.  If,  then,  a  jury 
in  a  court  of  the  state  would  have  a  right  to  decide  the  law  and  the  fact,  so 
have  you.  .  The  federal  Constitution  is  the  supreme  law  of  the  land ;  and  a 
right  to  consider  the  law,  is  a  right  to  consider  the  Constitution :  if  the  law  of 
Congress  under  which  we  are  indicted,  be  an  infraction  of  the  Constitution, it 
has  not  the  force  of  a  law,  and  if  you  were  to  find  the  traverser  guilty,  under 
such  an  act,  you  would  violate  your  oaths. 

Here  Judge  Chase — Take  your  seat,  sir,  if  you  please.  If  I  un- 
derstand you  rightly,  you  oflFer  an  argument  to  the  petit  jury,  to  con- 
vince them  that  the  statute  of  Congress,  entitled,  "An  act,  &c.,"  com- 
monly called  the  Sedition  Law,  is  contrary  to  the  Constitution  of  the 
United  States,  and,  therefore,  void.  Now  I  tell  you  that  this  is  irre- 
gular and  inadmissible;  it  is  not  competent  to  the  jury  to  decide  on  this 
point ;  but  if  you  address  yourselves,  gentlemen,  to  the  court,  they 
will  with  pleasure  hear  any  reasons  you  may  ofier,  to  show  that  the 
jury  have  the  right  contended  for.  Since  I  came  into  the  common- 
wealth, I  understood  that  this  question  would  be  stirred,  and  that  the 


710  CALLENDER*S  CASE. — SEBITIOnS  LIBEL* 

power  of  a  jury  to  determine  the  validity  or  nuUit j  of  a  law  would  be 
urged.  I  have,  therefore,  deliberately  considered  the  subject,  and  I 
am  ready  to  explain  my  reasons  for  concluding  that  the  petit  jury  have 
not  a  right  to  decide  on  the  constitutionality  of  a  law,  and  that  sach  a 
power  would  be  extremely  dangerous. — Hear  my  words:  I  wish  the 
world  to  know  them, — my  opinion  is  the  result  of  mature  reflection. 

[Here  the  Judge  then  read  part  of  a  long  opinion,  to  show  that  the  jury 
had  not  the  right  contended  for ;  after  which,  he  told  the  counsel  for 
the  traverser,  that  he  would  hear  with  pleasure  any  arguments  which 
could  be  urged  to  show  that  he  was  mistaken.] 

Mr.  Wirt. — I  shall  state  to  the  court,  in  a  few  words,  the  reasons  which 
have  induced  me  to  ascribe  this  right  to  the  jury.  They  are  sworn  to  ^e 
their  verdict  according  to  the  evidence,  -and  the  law  is  evidence  ;  if  the  jury 
have  no  right  to  consider  the  law,  how  is  it  possible  for  them  to  render  a  gene- 
ral verdict?  Suppose,  for  example,  an  indictment  for  murder — how  cao  the 
jury  pronounce  a  verdict  of  guilty,  or  not  guilty,  if  they  have  not  the  right  as 
well  of  ascertaining  whether  the  facts  hate  been  committed,  as  whether  they 
amount  to  a  breach  of  law  ?  This  doctrine  is  too  clearly  established  to  re- 
quire the  aid  of  authorities. 

Judge  Chase. — No  man  will  deny  your  law — we  all  know  that  juries 
have  the  right  to  decide  the  law,  as  well  as  the  fact — and  the  Constitu- 
tion is  the  supreme  law  of  the  land,  which  controls  all  laws  which  are 
repugnant  to  it. 

Mr.  Wirt. — Since,  then,  the  jury  have  a  right  to  consider  the  law,  and 
since  the  constitution  is  law,  the  conclusion  is  certainly  syllogistic,  that  the 
jury  have  a  right  to  consider  the  Constitution. 

Judge  Chase. — A  non  Bcquituvy  sir. 
Here  Mr.  Wirt  sat  down. 

Mr.  Nicholas  then  addressed  the  court.  I  am  so  much  under  the  influence 
of  duly  that,  though  I  am  in  the  same  situation  with  the  gentleman  who  pre- 
ceded me,  and  though  the  court  seem  to  be  impressed  with  the  opinion,  that 
the  jury  have  no  right  to  determine  on  the  constitutionality  of  an  act  of  Con- 
gress, yet,  arduous  as  the  task  may  be,  I  shall  offer  a  few  observations  to 
show  that  they  have  this  right.  I  intend  to  defend  Mr.  Callender  by  the  es- 
tablishment of  two  points. 

First,  that  a  law  contrary  to  the  Constitution  is  void;  and,  secondly,  that 
the  jury  have  a  right  to  consider  the  law  and  the  fact.  First,  it  seems  to  be 
admitted  on  all  hands,  that,  when  the  legislature  exercise  a  power  not  ffivcn 
them  by  the  Constitution,  the  judiciary  will  disregard  their  acts.  The  second 
point,  that  the  jury  have  a  right  to  decide  the  law  and  the  fact,  appears  to  ine 
equally  clear.  In  the  exercise  of  the  power  of  determining  law  and  fact,  a 
jury  cannot  be  controlled  by  the  court.  The  court  have  a  right  to  instruct 
the  jury,  but  the  jury  have  a  right  to  act  as  they  think  right;  and  if  they  llnd 
contrary  to  the  directions  of  the  court,  and  to  the  law  of  the  case,  the  court 
may  set  aside  their  verdict  and  grant  a  new  trial. 

Judge  Chase. — Courts  do  not  claim  the  right  of  setting  aside  the 
verdict  in  criminal  cases. 

Mr.  Nicholas. — From  this  right  of  the  jury  to  consider  law  and  fact  in  a 
general  verdict,  it  seems  to  follow,  that  counsel  ought  to  be  permitted  to  ad- 
dress a  jury  on  the  constitutionality  of  the  law  in  question; — this  leads  me 
back  to  my  first  position,  that  if  an  act  of  Congress  contravene  the  Constitution 
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of  the  United  States,  a  jury  have  a  right  to  say  that  it  is  null,  and  that  tliey 
will  not  give  the  efficacy  of  a  law  to  an  act  which  is  void  in  itself;  helieving 
it  to  be  contrary  to  the  Constitution,  they  will  not  convict  any  man  of  a  viola- 
tion of  it:  if  this  jury  believed  that  the  Sedition  Act  is  not  a  law  of  the  land, 
they  cannot  find  the  defendant  guilty.  The  Constitution  secures  to  every  man 
a  fair  and  impartial  trial  by  jury,  in  the  district  where  the  fact  shall  have  been 
committed :  and  to  preserve  this  sacred  right  unimpaired,  it  should  never  be 
interfered  with.  If  ever  a  precedent  is  established,  that  the  court  can  control 
the  jury  so  as  to  prevent  them  from  finding  a  general  verdict,  their  important 
right,  without  which  every  other  right  is  of  no  value,  will  be  impaired,  if  not 
absolutely  destroyed.  Juries  are  to  decide  according  to  the  dictates  of  con- 
science and  the  laws  of  the  country,  and  to  control  them  would  endanger  the 
right  of  this  most  invaluable  mode  of  trial. 

I  have  understood  that  some  reliance  would  be  placed  on  two  decisions  of 
the  courts  of  this  State,  in  which  they  determined  two  acts  of  our  legislature 
to  be  unconstitutional ;  but  when  we  come  to  analyze  these  decisions,  they  will  • 
not  authorize  the  belief  that  the  jury  have  not  the  right  I  contend  for — they 
only  prove  that  the  judiciary  can  declare  legislative  acts  to  be  unconstitutional ; 
they  do  not  prove  that  a  jury  may  not  have  a  similar  power.  In  the  case  of 
Kamper  vs.  Hawkins,  they  refused  to  carry  into  effect  a  law  which  gave  the 
district  courts  a  right  to  grant  injunctions  in  certain  cases,  because  they  thought 
it  unconstitutional,  and  that  the  courts  had  no  power  to  act  under  the  law : 
that  case  did  not  turn  on  a  relative  view  of  the  power  and  connection  of  a 
court  and  jury ;  it  was  a  question  whether  the  courts  would  exercise  a  par- 
ticular jurisdiction,  and  carry  into  effect  that  act  as  practiced  by  the  judges  in 
chancery;  but  they  never  decided  that  a  jur^  had  not  a  right  to  determine  on 
tlie  constitutionality  of  a  law,  nor  could  a  question  about  this  right  have  arisen- 
in  those  two  cases;  the  court  said  that  the  judiciary  were  not  bound  to  carry 
into  effect  an  unconstitutional  law.  I  do  not  deny  the  right  of  the  court  to 
determine  the  law,  but  I  deny  the  right  of  the  court  to  control  the  jury; 
though  I  have  not  bestowed  a  very  particular  attention  on  this  subject,  I  am 
perfectly  convinced  that  the  jury  have  the  right  I  contend  for;  and,  conse- 
quently, that  counsel  have  a  right  to  address  them  on  that  subject. 

The  act  of  Congress  to  which  I  have  alluded,  appears  to  have  given  to  the 
jury  the  power  of  deciding  on  the  law  and  the  fact;  and  I  trust,  that  when 
this  whole  question  comes  into  consideration,  the  court  will  suffer  the  counsel 
ibr  the  traverser  to  go  on  to  speak  to  the  jury,  subject  to  the  direction  of  the 
court. 

Mr.  Hat  rose,  after  Mr.  Nicholas  concltided,  and  observed  that  he  was  pre- 
pared to  address  the  court  on  the  extent  of  the  powers  of  the  jury  in  the  case 
at  bar.  The  arguments,  said  he,  which  I  shall  urge,  I  shall  address  to  the 
court,  not  wishing  to  be  heard  by  the  jury,  or  to  be  attended  to  by  the  numerous 
auditory  now  present.  A  question  of  great  importance  depends  on  this  deci- 
sion ;  much  of  the  public  happiness,  of  the  public  peace,  of  the  public  liberty, 
depends  on  the  final  decision  which  shall  be  pronounced  on  this  subject.  I 
entertained  doubts  at  first;  but  a  calm  and  dispassionate  inquiry,  and  the  most 
temperate  investigation  and  refiection,  have  led  me  to  believe  and  to  say,  that 
the  jury  have  a  right  to  determine  every  question  which  is  necessary  to  de- 
termine, before  sentence  can  be  pronounced  upon  the  traverser.  I  contend 
that  the  jury  have  a  right  to  determine  whether  the  writing  charged  in  the 
indictment  to  be  false,  scandalous  and  malicious,  be  a  libel  or  not.  If  this 
question  should  be  decided  in  the  affirmative  by  the  court,  1  shall  endeavour 
to  convince  the  jury  that  it  is  not  a  libel,  because  there  is  no  law  in  force, 
under  the  government  of  the  United  States,  which  defines  what  a  libel  is,  or' 
prescribes  its  punishment.     It  is  a  universal  principle  of  law,  that  questions  ' 
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of  hw  bdoDg  to  the  eoiirt,  tnd  that  the  deeiskm  of  facta  beTonga  I0  Aa  jaiy ; 
bat  a  jury  have  a  right  to  detenniiie  both  law  and  htti  in  all 


Here  Jndge  Chabb  asked  Mr.  Hat  wheAer  be  meant  to  extend  hia 
proposition  to  oivil  as  well  as  criminal  eases,  and  told  him  that  if  he 
did,  the  law  was  clearly  otherwise. 

Mr.  Hat  anaweredt  thai  be  thought  the  proposition  nniTersallT  trae»  bvt  h 
was  only  neeeasary  for  him  to  prove  it  to  be  tme  in  eases  of  a  erioiinal  natnm. 


Jndge  Chasb  again  intermpted  Mr.  Hat,  and  briefly  expressed  his 
opinion  of  the  law.  And  then  BIr.  Hay  folded  np  and  pot  away  his 
papers,  seeming  to  decline  any  fnrther  argument. 

Judge  Chasb  requested  him  to  txmtinue  his  argument,  and  added — 
^Please  to  proeeed,  and  be  assured  that  you  wDI  not  be  interrupted  by 
me,  say  what  you  will." 

Mr.  Hat  refused  to  proceeds 

Judge  Chasb  obsenred,  that  though  he  ihoim;ht  it  his  duty  to  stop 
the  counsel  when  mistaking  the  law,  yet  he  did  not  wish  to  inUrrufi 
them  improperly;  that  there  was  no  occasion  to  be  captious;  and  con- 
cluded tnus,  ^^  Act  as  you  please,  sir.'' 

Judge  Chasb  then  proceeded.*  I  will  assign  my  reasons  why  I  will 
not  permit  the  counsel  for  the  trayerser  to  oflfer  arguments  to  the  jury, 
to  urge  them  to  do  what  the  Constitution  and  law  of  this  oountry  wQl 
not  permit;  and  which,  if  I  Aotdd  allow,  I  should,, in  my  judgment, 
Tiolate  my  duty,  disregard  the  Constitution  and  law,  and  surrender  up 
the  iudicial  power  of  the  United  States,  that  is,  the  power  intrusted 
by  the  Constitution  to  the  Federal  courts,  to  a  petit  jury,  in  direct 
breach  of  my  oath  of  oflSce. 

The  indictment  charges  that  the  traverser,  on  the  Ist  day  of  Febru- 
ary, 1800,  designing  and  intending  to  defame  the  Presideat  of  the 
United  States,  and  to  bring  him  into  contempt  and  disr^ute,  and  to 
excite  the  hatred  of  the  good  people  of  the  United  States  against  him, 
did  wickedly  and  maliciously  write,  print,  utter,  and  publish  (or  did 
cause  or  procure  to  be  printed  and  published),  a  false,  scandalous,  and 
malicious  writing,  against  the  said  President  of  the  United  States,  of 
the  tenor  and  effect  stated  in  the  indictment.  On  examining  the  indict- 
ment, it  appears,  that  twenty  separate  and  distinct  sets  or  words  are 
set  forth  therein,  as  allegations  or  charges  against  the  traverser.  He 
has  plead  "  not  guilty'*  to  all  of  them. 

To  support  this  indictment  on  behalf  of  the  goremment  of  the 
United  States,  it  must  be  proved  to  the  jury;  first,  that  the  traverser 
did  write,  print,  utter  or  publish,  or  did  cause  or  procure  to  be  printed 
or  published,  a  false  and  scandalous  writing  against  the  President  of 
the  United  States ;  secondly,  that  the  said  writing  is  false,  scandalous, 
and  malicious ;  and  thirdly,  that  it  was  published  with  intent  to  defame 
the  President,  &c.,  as  stated  in  the  statute  and  charged  in  the  indict- 
ment. 

If  these  three  facts  shall  be  established  to  the  satisfaction  of  the 
jury,  they  must  find  the  traverser  guilty,  generally,  unless  he  can 

• 

•  "This  charge  was  taken  from  the  mRnu.«cript  copy  from  which  the  JuJgo  reaul,  the  reft 
of  the  pnwoedingt  being  takeD  in  short  haad/'^Aofc  6y  Rip, 


JUBGB  chasb's  charge.  718 

prove  to  them  the  truth  of  the  matter  contained  in  the  puhlication,  in 
which  case,  the  statute  on  which  the  traTerser  is  indicted  excuses  him. 
If  all  the  twenty  sets  of  words,  stated  in  the  indictment  as  charges 
against  the  traverser,  shall  not  be  proved  against  him ;  or  if  he  can 
prove  that  any  of  them  are  true,  the  jury  will  acquit  him  of  such  of 
them  as  shall  not  be  established  against  him,  and  also  of  such  of  them 
as  he  can  proV^e  to  be  true;  and  they  will  find  him  guilty  of  the  residue. 

Thes^  inquiries,  on  behalf  of  the  government  of  the  United  States, 
and  on  the  part  of  the  traverser,  are  proper  for,  and  within  the  juris- 
diction and  the  terms  of  the  oath  of  the  petit  jury,  who  have  been 
sworn  "  that  they  will  well  and  truly  try  the  issue  joined  between  the 
United  States  and  the  traverser  at  the  bar,  and  a  true  verdict  give 
according  to  their  evidence."  The  issue  joined,  therefore,  is,  whether 
the  traverser  is  guilty  of  the  several  offences  charged  in  the  indict- 
ment ;  and  to  this  issue  no  evidence  is  admissible  (on  the  part  of  the 
government,  or  of  the  traverser)  but  what  is  pertinent  or  applicable  to 
it.  The  petit  jury,  to  discharge  their  duty,  must  first  inquire,  whether 
the  traverser  committed  all  or  any  of  the  facts  alleged  in  the  indict- 
ment to  have  been  done  by  him,  some  time  before  the  indictment.  If 
they  find  that  he  did  commit  all  or  any  of  the  said  facts,  their  next 
inquiry  i^  whether  the  doing  such  facts  have  been  made  criminal  and 
punishable  by  the  statute  of  the  United  States,  on  which  the  traverser 
is  indicted.  For  this  purpose,  they  must  peruse  the  statute,  and  care- 
fully examine  whether  the  facts  charged  and  proved  are  within  the  pro- 
visions of  it.  If  the  words  that  create  the  offence  are  plain  and 
intelligible,  they  must  then  determine  whether  the  offence  proved  is  of 
the  species  of  criminality  charged  in  the  indictment ;  but  if  the  words 
are  ambiguous  or  doubtful,  all  construction  should  be  rejected.  The 
statute,  on  which  the  traverser  is  indicted,  enacts  "  that  the  jury  who 
shall  try  the  cause  shall  have  a  right  to  determine  the  law  and  the 
fact,  under  the  direction  of  the  court,  as  in  other  cases."  By  this 
provision,  I  understand  that  a  right  is  given  to  the  jury  to  determine 
what  the  law  is  in  the  case  before  them ;  and  not  to  decide  whether  a 
statute  of  the  United  States  produced  to  them,  is  a  law  or  not,  or  whe- 
ther it  is  void,  under  an  opinion  that  it  is  unconstitutional,  that  is, 
contrary  to  the  Constitution  of  the  United  States.  I  admit  that  the 
jury  are  to  compare  the  statute  with  the  facts  proved,  and  then  to  de- 
cide whether  the  acts  done  are  prohibited  by  the  law ;  and  whether 
they  amount  to  the  offence  described  in  the  indictment.  This  power 
the  jury  necessarily  possesses,  in  order  to  enable  them  to  decide  on  the 
guilt  or  innocence  of  the  person  accused.  It  is  one  thing  to  decide 
what  the  law  is,  on  the  facts  proved,  and  another  and  a  very  different 
thing,  to  determine  that  the  statute  produced  is  tio  law.  To  decide 
what  the  law  is  on  the  facts,  is  an  admission  that  the  law  exists.  If  there 
be  no  law  in  the  case,  there  can  be  no  comparison  between  it  and  the 
facts ;  and  it  is  unnecessary  to  establish  facts  before  it  is  ascertained 
that  there  is  a  law  to  punish  the  commission  of  them. 

The  existence  of  the  law  is  a  previous  inquiry,,  and  the  inquiry  into 
facts  is  altogether  unnecessary,  if  there  is  no  law  to  which  the  facts  can 
apply.  By  this  right  to  decide  what  the  law  is  in  any  case  arising  un- 
der the  statute,  I  cannot  conceive  that  a  right  is  given  to  the  petit  jury 
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to  determine  whether  the  statute  (under  "which  they  claim  this  riglit) 
is  corfttitutional  or  not.  To  determine  the  validity  of  the  statute,  the 
Constitution  of  the  United  States  must  necessarily  be  resorted  to  and 
considered,  and  its  provisions  inquired  into.  It  must  be  determined 
whether  the  statute  alleged  to  be  void,  because  contrary  to  the  Con- 
stitution, is  prohibited  by  it  expressly,  or  by  necessary  implication. 
Was  it  ever  intended,  by  the  framers  of  the  Constitution,  or  by  the 
people  of  America,  that  it  should  ever  be  submitted  to  the  examination 
of  a  jury,  to  decide  what  restrictions  are  expressly  or  impliedly  im- 
posed by  it  on  the  national  legislature?  I  cannot  possibly  believe  that 
Congress  intended,  by  the  statute,  to  grant  a  right  to  a  petit  jury  to 
declare  a  statute  void.  The  man  who  maintains  this  position  must 
have  a  most  contemptible  opinion  of  the  understanding  of  that  body ; 
but  I  believe  the  defect  lies  with  himself. 

If  any  one  can  be  so  weak  in  intellect  as  to  entertain  this  opinion  of 
Congress,  he  must  give  up  the  exercise  of  the  power,  when  he  is  in- 
formed that  Congress  had  no  authority  to  vest  it  in  any  body  what- 
soever ;  because,  by  the  Constitution,  (as  I  will  hereafter  show,)  this 
right  is  expressly  granted  to  the  judicial  power  of  the  United  States, 
and  is  recognized  by  Congress  by  a  perpetual  statute.  If  the  statute 
should  be  held  void  by  a  jury,  it  would  seem  that  they  could  not  claim 
a  right  to  such  decision  under  an  act  that  they  themselves  consider  as 
mere  waste  paper.  Their  right  must,  therefore,  be  derived  from  some 
other  source. 

It  appears  to  me  that  all  the  rights,  powers,  and  duties  of  the  petit 
jury,  sworn  in  this  cause,  can  only  be  derived  from  the  Constitution,  or 
statutes  of  the  United  States  made  agreeably  to  it ;  or  from  some 
statute  of  this  commonwealth  not  contrary  to  the  Federal  Constitution 
or  statutes  of  Congress;  or  from  the  common  law,  which  was  adopted 
by  the  Federal  Constitution  in  the  case  of  trials  by  jury  in  criminal 
cases. 

It  never  was  pretended,  as  I  ever  heard,  before  this  time,  that  a 
petit  jury  in  England  (from  whence  our  common  law  is  derived,)  or  in 
any  part  of  the  United  States  ever  exercised  such  power.  If  a  j)etit 
jury  can  rightfully  exercise  this  power  over  one  statute  of  Congress, 
they  must  have  an  equal  right  and  power  over  any  other  statute,  and 
indeed  over  all  the  statutes ;  for  no  line  can  be  drawn,  no  restriction 
imposed  on  the  exercise  of  such  power ;  it  must  rest  in  discretion  only. 
If  this  power  be  once  admitted,  petit  jurors  will  be  superior  to  the 
national  legislature,  and  its  laws  will  be  subject  to  their  control.  The 
power  to  abrogate  or  to  make  laws  nugatory,  is  equal  to  the  authority 
of  making  them.  The  evident  consequences  of  this  right  in  juries 
will  be,  that  a  law  of  Congress  will  be  in  operation  in  one  state  and 
not  in  another.  A  law  to  impose  taxes  will  be  obeyed  in  one  state, 
and  not  in  another,  unless  force  be  employed  to  compel  submission. 

The  doing  certain  acts  will  be  held  criminal,  and  punished  in  one 
state,  and  similar  acts  may  be  held  innocent,  and  even  approved  and 
applauded  in  another. 

The  effects  of  the  exercise  of  this  power  by  petit  jurors  may  be 
readily  conceived.  It  appears  to  me  that  the  right  now  claimed  has  a 
direct  tendency  to  dissolve  the  Union  of  the  United  States,  on  which. 
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under  Divine  Providence,  our  political  safety,  happiness,  and  prosperity 
depend. 

No  citizen  of  knowledge  and  information,  unless  under  the  influence 
of  passion  or  prejudice,  will  believe,  without  very  strong  and  indu- 
bitable proof,  that  Congress  will,  intentionally,  make  any  law  in  viola- 
tion of  the  Federal  Constitution,  and  their  sacred  trust.  I  admit  that 
the  Constitution  contemplates  that  Congress  may,  from  inattention  or 
error  in  judgment,  pass  a  law  prohibited  by  the  Constitution ;  and, 
therefore,  it  has  provided  a  peaceable,  safe,  and  adequate  remedy.  If 
such  a  case  should  happen,  the  mode  of  redress  is  pointed  out  in  the 
Constitution,  and  no  other  mode  can  be  adopted  without  a  manifest  in- 
fraction of  it. 

Every  man  must  admit  that  the  power  of  deciding  the  constitution- 
ality of  any  law  of  the  United  States,  or  of  any  particular  state,  is 
one  of  the  greatest  and  most  important  powers  the  people  could  grant. 

Such  power  is  restrictive  of  the  legislative  power  of  the  Union,  and 
also  of  the  several  states  ;  not  absolute  and  unlimited,  but  confined  to 
such  cases  only  where  the  law  in  question  shall  clearly  appear  to  have 
been  prohibited  by  the  Federal  Constitution,  and  not  in  any  doubtful 
case.  On  referring  to  the  ninth  section  of  the  first  article  of  the 
Constitution,  there  may  be  seen  many  restrictions  imposed  on  the 
powers  of  the  national  legislature,  and  also  on  the  powers  of  the  several 
state  legislatures.  Among  the  special  exceptions  to  their  authority,  is 
the  power  to  make  ex  post  facto  laws,  to  lay  any  capitation,  or  other 
direct  tax,  unless  in  proportion  to  the  census ;  to  lay  any  tax  or  duty 
on  articles  exported  from  any  state,  &c.  &c. 

It  should  be  remembered  that  the  judicial  power  of  the  United 
States  is. co-existent,  co-extensive,  and  co-ordinate  with,  and  altogether 
independent  of,  the  Federal  legislature,  or  the  executive.  By  the 
sixth  article  of  the  Constitution,  among  other  things,  it  is  declared 
that  the  Constitution  shall  be  the  supreme  law  of  the  land.  By  the 
third  article,  it  is  established  ^^  that  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  supreme  court,  and  in  such  other  inferior 
courts  as  Congress  may  from  time  to  time  ordain  and  establish ;  and 
that  the  judicial  power  shall  extend  to  all  cases  in  law  and  equity^ 
arising  under  the  Constitution  and  laws  of  the  United  States." 

Among  the  cases  which  may  arise  under  the  Constitution,  are  all 
the  restrictions  on  the  authority  of  Congress,  and  of  the  state  legis- 
latures. 

It  is  very  clear,  that  the  present  case  arises  under  the  Constitution^ 
and  also  under  a  law  of  the  United  States,  and  therefore  it  is  the  very 
case  to  which  the  Constitution  declares  the  judicial  powers  of  the  United 
States  shall  extend. 

It  is  incontrovertible  thai  the  Constitution  is  the  supreme  law,  and 
therefore,  it  must  be  the  rule  by  which  the  federal  and  state  judges  are 
bound  to  regulate  their  decisions.  By  the  sixth  article  of  the  Consti- 
tution, it  is  provided  (among  other  things)  that  all  members  of  Congress^ 
and  of  the  several  state  legislatures,  and  all  judicial  o£Scers  of  the 
United  States,  ajid  of  the  several  states,  shall  be  bound  by  an  oath  or 
aflSrmation  to  support  the  Constitution.  By  this  provision,  I  under* 
stand  that  every  person,  so  sworn  or  affirmed,  promises  that  he  will 
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preserve  the  Constitution  as  established,  and  the  distribution  of  powers 
thereby  granted;  and  that  he  will  not  assent  to  any  amendment  or 
alteration  thereof,  but  in  the  mode  prescribed  in  the  fifth  article;  and 
that  he  will  not  consent  to  any  usurpation  by  any  one  branch  of  the 
legislature  upon  the  other,  or  upon  the  Executive,  or  by  the  EzecutiTe 
upon  either  branch,  oT  by  any  department  or  oflScer  of  government,  of 
the  power  granted  to  another;  or  that  the  power  granted  to  either  shall 
be  exercised  by  others. 

I  also  understand  by  this  engagement,  that  the  person  taking  it, 
promises  also  that  he  will  oppose  by  his  example,  argument,  advice,  and 
persuasion,  and  by  all  other  means  in  his  power,  force  only  excepted, 
any  design,  advice  or  attempt  to  impair  or  destroy  the  Constitution. 

If  this  exposition  of  this  solemn  obligation  is  substantially  correct,  I 
cannot  believe  that  any  person  having  the  same  understanding  of  it, 
will  maintain  that  a  petit  jury  can  rightfully  exercise  the  power  granted 
by  the  Constitution  to  the  federal  judiciary. 

From  these  considerations  I  draw  this  conclusion,  that  the  judicial 
power  of  the  United  States  is  the  only  proper  and  competent  authority 
to  decide  whether  any  statute  made  by  Congress  (or  any  of  the  state 
legislatures)  is  contrary  to,  or  in  violation  of,  the  Federal  Constitution. 

That  this  was  the  opinion  of  the  Senate  and  House  of  Representa- 
tives, and  of  General  Washington,  then  President  of  the  United  States, 
fully  appears  by  the  statute,  entitled  ^^An  act  to  establish  the  judicial 
courts  of  the  United  States,"  made  at  the  first  session  of  the  first  Con- 
gress (on  24th  September  1789,  chap.  xx.  §  8),  which  enacts,  "that 
the  justices  of  the  Supreme  Courts,  and  the  district  judges,  shall  take 
an  oath  or  affirmation  in  the  following  words,  to  wit: 

"I,  A.  B.,  do  solemnly  swear  or  affirm,  that  I  will  administer  justice 
without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the 
rich,  and  that  I  will  faithfully  and  impartially  discharge  and  perform 
all  the  duties  incumbent  on  me  as  ,  according  to  the  best 

of  my  abilities  and  understanding,  agreeably  to  the  Constitution  and 
laws  of  the  United  States.'* 

No  position  can  be  more  clear  than  that  all  the  federal  judges  are 
bound  by  the  solemn  obligation  of  religion,  to  regulate  their  deei.'^ions 
agreeably  to  the  Constitution  of  the  United  States,  and  that  it  is  the 
standard  of  their  determination  in  all  cases  that  come  before  them. 

I  believe  that  it  has  been  the  general  and  prevailing  opinion  in  all 
the  Union,  that  the  power  now  wished  to  be  exercised  by  a  jury,  pro- 
perly belonged  to  the  federal  courts. 

It  was  alleged  that  the  tax  on  carriages  was  considered  by  the  peo- 
ple of  this  commonwealth  to  be  unconstitutional,  and  a  case  was  made 
to  submit  the  question  to  the  Supreme  Court  of  the  United  States,  and 
they  decided  that  the  statute  was  not  unconstitutional,  and  their  deci- 
sion was  acquiesced  in. 

I  have  seen  a  report  of  a  case  {Kamper  vs.  Hawkins)  decided  in 
1793,  in  the  general  court  of  this  commonwealth,  respecting  the  con- 
stitutionality of  a  law  which  gave  the  district  courts  a  power  of  grant- 
ing injunctions  in  certain  cases,  in  which  case  the  judges  of  the  general 
court  [four  to  one]  determined  that  the  law  was  unconatitutioual  and 
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void.  On  yesterday  I  saw  the  record  of  another  case,  in  the  Court  of 
Appeals  of  this  commonwealth '[in  1788],  on  which  it  appears  that  the 
general  assembly  passed  '^  An  act  to  establish  district  courts,"  and  the 
judges  [ten  being  present],  adjudged  "  that  the  Constitution  and  the 
said  act  were  in  opposition,  and  could  not  exist  together,  and  that  the 
court  ought  not  to  do  anything  officially  in  the  execution  of  an  act, 
which  appeared  to  be  contrary  to  the  spirit  of  the  Constitution."  I 
also  observed,  that  the  then  governor,  Mr.  Edmund  Randolph,  imme- 
diately on  this  decision,  called  the  general  assembly  by  proclamation ; 
and  I  have  been  informed  that  they  altered  the  law  according  to  the 
opinion  of  the  court. 

From  these  two  decisions,  in  the  two  highest  courts  of  justice  in  this 
state,  I  may  fairly  conclude,  that,  at  that  period,  it  was  thought  that 
the  courts  of  justice  were  the  proper  judicature  to  determine  the  con- 
stitutionality of  the  laws  of  this  commonwealth.  It  is  now  contended, 
that  the  constitutionality  of  the  laws  of  Congress  should  be  submitted 
to  the  decision  of  a  petit  jury.  May  I  ask,  whence  this  change  of 
opinion?  I  declare  that  the  doctrine  is  entirely  novel  to  me,  and  that 
I  never  heard  of  it  before  my  arrival  in  this  city.  It  appears  to  me 
to  be  not  only  new,  but  very  absurd  and  dangerous,  in  direct  opposition 
to,  and  a  breach  of  the  Constitution :  And  I  wish  those  who  maintain 
this  doctrine,  and  have  sworn  to  support  the  Constitution,  conscien- 
tiously to  reconsider  their  opinions  with  a  calm  and  deliberate  temper, 
and  with  minds  disposed  to  find  the  truth,  and  to  alter  their  opinion  if 
convinced  of  their  error. 

It  must  be«evident,  that  decisions  in  the  district  or  circuit  courts  of 
the  United  States  will  be  uniform,'  or  they  will  become  so  by  the  re- 
vision and  correction  of  the  Supreme  Court;  and  thereby  the  same 
principles  will  pervade  all  the  Union ;  but  the  opinions  of  petit  juries 
will  very  probablyi)e  diffierent  in  different  states. 

The  decision  of  courts  of  justice  will  not  be  influenced  by  political 
and  local  principles,  and  prejudices.  If  inferior  courts  commit  error, 
it  may  be  rectified ;  but  if  juries  make  mistakes,  there  can  be  no  re- 
vision or  control  over  their  verdicts,  ^d  therefore,  there  can  be  no 
mode  to  obtain  uniformity  in  their  decisions.  Besides,  petit  juries 
are  under  no  obligation  by  the  terms  of  their  oath,  to  decide  the  con- 
stitutionality of  any  law ;  their  determination,  therefore,  will  be  extra 
judicial.  I  should  also  imagine,  that  no  jury  would  wish  to  have  a 
right  to  determine  such  great,  important,  and  difficult  questions;  and  I 
hope  no  jury  cafi  be  found,  who  will  exercise  the  power  desired  over 
the  statutes  of  Congress,  against  the  opinion  of  the  federal  courts. 

I  have  consulted  with  my  brother.  Judge  Griffin,  and  I  now  deliver 
the  opinion  of  the  court,  "That  the  petit  jury  have  no  right  to  decide 
on  the  constitutionality  of  the  statute  on  which  the  traverser  is  indicted; 
and  that,  if  the  jury  should  exercise  that  power,  they  would  thereby 
usurp  the  authority  entrusted  by  the  Constitution  of  the  United  States 
to  this  court."  Governed  by  this  opinion,  the  court  will  not  allow  the 
counsel  for  the  traverser  to  argue  before  the  petit  jury,  that  thev  have 
a  right  to  decide  on  the  constitutionality  of  the  statute,  on  which  the 
traverser  stands  indicted.  If  the  counsel  for  the  traverser  had  offered 
sufficient  arguments  to  the  court,  to  show  that  the  petit  jury  had  this 
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right,  the  court,  on  being  convinced  that  the  opinion  delivered  in* 
erroneous,  would  have  qhanged  it;  for  they  hold  it  a  much  greater 
reproach  for  a  judge  to  continue  in  his  error,  than  to  retract. 

The  gentlemen  of  the  profession  know,  that  questions  have  soIn^ 
times  occurred  in  state  courts,  whether  acts  of  assembly  had  expired, 
or  had  been  repealed ;  but  no  one  will  say  that  such  questions  were 
ever  submitted  to  a  jury. 

If  the  Constitution  of  the  United  States  had  not  given  to  the  judi- 
ciary a  right  to  decide  on  the  constitutionality  of  federal  laws — ^yet,  if 
such  power  could  be  exercised,  it  could  not  be  by  a  juror,  from  this  con- 
sideration— it  is  a  maxim  of  law  in  all  the  states,  that  the  courts  have 
the  exclusive  right  to  decide  every  question,  as  to  the  admissibility  of 
evidence  in  every  case,  civil  or  criminal,  whether  the  evidence  be  bj 
act  of  assembly,  or  by  deed,  or  other  writing,  or  by  witnesses. 

Judge  Chase  concluded  with  observing,  that,  if  he  knew  himself,  the 
opinion  he  had  delivered  and  the  reasons  offered  in  its  support,  flowed 
not  from  political  motives,  or  reasons  of  state,  with  which  he  had  no 
concern,  and  which  he  conceived  never  ought  to  enter  courts  of  justice; 
but  from  a  deliberate  conviction  of  what  the  Constitution  and  the  law 
of  the  land  required.  "I  hold  myself  equally  bound,"  said  he,  "to 
support  the  rights  of  the  jury,  as  the  rights  of  the  court."  I  consider 
it  of  the  greatest  consequence  to  the  administration  of  justice,  that  the 
powers  of  the  court,  and  the  powers  of  the  petit  jury,  should  be  kept 
oistinct  and  separate.  I  have  uniformly  delivered  the  opinion,  "that 
the  petit  jury  have  a  right  to  decide  the  law  as  well  as  the  fact,  in 
criminal  cases;"  but  it  never  entered  into  my  mind  that  they,  there- 
fore, had  a  right  to  determine  the  constitutionality  of  any  statute  of 
the  United  States.  It  is  my  duty  to  execute  the  laws  of  the  United 
States  with  justice  and  impartiality,  with  firmness  and  decision,  and  I 
will  endeavour  to  discharge  this  duty  with  the  assistance  of  the  Foun- 
tain of  wisdom,  and  the  Giver  of  all  human  reason  and  understandin?. 

After  two  hours,  the  jury  returned  with  a  verdict  of  guilty,  upon 
which  the  court  sentenced  the  traverser  to  a  fine  of  two  hundred  dollars, 
and  an  imprisonment  of  nine  months. 

•  The  tempest  which  this  trial  excited  can  now  hardly  be  understood.  The  irajM»rs. 
for  the  first  time  in  our  history,  were  crammed  with  detailed  reports,  in  which  evnieiK»r  and 
speeches  were  given  at  large.  Virginia  was  in  a  flame;  for  even  before  the  trial,  uill  iav.ti 
were  circulated  in  which  it  was  stated  that  upon  starting  for  Richmond,  Jud«;c  Cha^f  hail 
publicly  announced  that  "he  would  teach  the  lawyers  in  Virjiinia  the  diri>'rence  bftue^'n 
the  liberty  and  tlie  licentiousness  of  the  press"  (see  Chase  g  trial,  43);  and  that  he  had  to.  I  tiie 
marshal  "not  to  put  any  of  those  creatures  called  democrats  on  the  jury.*'  (/6u/.  44.)  In 
his  usual  coarse  jocularity,  he  had  likened  himself  to  a  schoolmaster,  who,  brealiinj:  inro 
the  chamber  of  a  few  unruly  boys,  was  about  to  reduce  their  notions  of  their  own  inifviranee 
by  a  little  wholesome  chastisement;  and  his  auditors  roared  at  the  picture  of  the  burly  Juljre, 
stretching  in  turn  the  representatives  of  the  Virginia  chivalry  over  his  knee,  and  tluMi  Miid* 
ing  them  off  one  by  one,  cured  by  the  same  vigorous  application.  Judge  Cliase's  i-iMilmr 
recklessness  of  manner  during  the  trial,  can  only  be  explained  on  the  principle  that,  po-^. ••!>>»•. i 
with  this  notion,  he  was  determined  to  do  all  that  he  could  do,  to  humiliate  and  de^ndf  the 
spirited  bar  which  was  called  around  him.  He  had  hardly  entered  imo  the  court  h<'use, 
before  he  saw  that  the  most  distinguished  lawyers  even  in  that  most  di<tingui>ho«!  b^ly 
had  been  pitched  upon  to  conduct  the  defence;  and  he  could  not  but  feel  that  the  crowd 
■with  which  the  room  was  filled,  was  attracted  much  more  by  the  struggle  lr>  take  place 
between  the  court  and  the  counsel,  than  that  between  the  prosecution  and  the  pris<.»ncr.  He 
thought  it  was  better  to  settle  the  matter  at  once;  and  it  must  be  confessed  that  the  slap  he 
gave  Mr.  Nicholas  and  Mr.  Hay  at  the  outset — something  so  far  beyond  anything  they  had 
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ever  calculated  on  as  possible  in  judicial  warfare— completely  deprived  those  two  eminent 
lawyers  of  their  self  possession.  He  had  them  down,  and  soon  ailer  adding  Mr.  Wirt  to 
tlieir  number — whom  he  called  a  **  young  man/'  telling  him  to  sit  down,  though  that  most 
courteous  and  eloquent  counsel  was  then  nearly  middle  aged,  a  widower,  with  a  family  of 
children — he  proceeded  to  tuck  them  under  his  elbow,  and  at  his  leisure  to  apply  to  them 
that  correction  which  he  had  promised.  How  richly  he  did  so,  the  trial  in  the  text  amply 
shows. 

But  not  only  all  Virginia,  but  the  profession  throughout  the  country,  was  stung  to  the 
quick.  The  Philadelphia  bar,  as  has  been  already  noticed,  was  aroused  by  a  similar  invasioa 
of  its  prcrof^ative;  and  for  a  long  time  counsel  declined  to  appear  before  the  Judge  who 
had  thus  violated,  as  they  alleged,  the  decorum  of  his  office.  At  the  very  moment  a  de- 
termination wus  avowed  to  obtain  an  impeachment,  and  at  last,  in  January  1804,  Mr.  Ran- 
doIf)h  rose  in  the  House  of  Representatives,  and  made  the  long-expected  charges. 

At  another  perio<l,it  will  probably  be  necessary  to  consider  at  large  this  memorable  trial; 
and  in  the  preliminary  notes  to  this  work,  an  outline  of  Judge  Chase's  life  has  been  given 
in  which  the  general  character  of  the  proceeding  is  noticed.  At  present  it  is  enough  to 
consider  its  relation  to  the  present  case.  Five  articles  of  the  impeachment  were  based  on 
Caliender's  trial,  and  of  these  the  fate  was  as  follows: — 

Art.  II.  Misconduct  in  refusing  to  overrule  the  objection  to  John  Bassett,  as  a  juror. 
Guilty,  10;  Not  Guilty,  24. 

Art.  III.  Misconduct  in  refusing  to  permit  Mr.  Taylor  to  be  examined.  Guilty,  18;  Not 
Guilty,  16. 

Art.  IV.  Rude,  contemptuous,  and  indecent  conduct  daring  the  trial.  Guilty,  18 ;  Not 
Guilty,  16. 

Art.  V.  Misconduct  in  issuing  bench  warrant,  instead  of  summons.  Guilty,  none;  Not 
Guilty,  34. 

Art.  VI.  Misconduct  in  refusing  continuance.    Guilty,  4 ;  Not  Guilty,  30. 

**  On  the  third  and  fourth  articles  nothing  but  Judge  Chase's  age,  and  the  peculiar  partf 
sympathies  of  the  Senate,  saved  him,  as  was  conceded  at  the  time,  from  a  oonviotion  bf 
the  requisite  majority  of  two-thirds.  The  fourth  article,  it  is  true,  rested  on  the  abuse  of  a 
discretionary  power,  not  susceptible,  perhaps,  of  exact  legal  measurement;  but  tba  rejectioii 
of  Mr.  Taylor's  testimony,  on  which  the  second  article  huhg,  was  a  palpable  and  nnpreoe- 
dented  violation  of  the  law  of  evidence.  Mr.  Taylor  was  offered  to  prove  the  truth  of  one 
of  the  several  allegations  in  the  alleged  libellous  article ;  the  Sedition  Act  provided  that  the 
defendant  should  be  permitted  to  give  the  truth  in  evidence;  Judge  Chase  refused  to  aUofr 
Mr.  Taylor  to  be  examined,  because  it  was  no  defence  to  justify  part  of  the  libellous  matter ; 
St  was  necessary  that  there  should  be  a  justification  of  the  whole.  In  other  words,  a  witnest 
was  rejected,  who  proved  a  material  part  of  tlie  defendant's  case,  simply  because  the 
particular  witness  was  not  able  to  prove  the  whole  of  it 

Callender  himself,  like  all  the  other  subjects  of  the  sedition  law,  was  a  foreigner,  and  was 
as  depraved  in  morals  as  he  was  malignant  in  temper.  "  He  seemed  to  have  been  a  man," 
says  Mr.  Harrison,  the  accomplbhed  historian  of  Virginia,  (2  Hitt,  of  Va.  373,)  "  in  whose 
heart  vindictive  passion  raged  without  control."  The  ^Prospect  be/ore  Utj"  from  which  the 
libellous  matter  in  the  text  was  extracted,  is  now,  as  it  was  then  by  all  honourable  minds, 
surrendered  to  infamy,  and  the  only  regret  is,  that  a  creature  so  contemptible  should  have 
been  temporarily  honoured  by  the  fires  of  a  martyrdom  hke  that  which  the  present  trial 
inflicted.  Mr.  Tucker  (2  Life  of  Jeff.  120),  after  mentioning  that,  on  Mr.  Jefferson's  acces- 
sion, he  refused  Callender  the  office  of  postmaster  at  Richmond,  thus  states  the  sequel  of  his 
history. 

^*  It  should  be  further  mentioned  that  Mr.  Jefferson,  as  soon  as  he  became  President,  exer* 
dsed  his  powers  of  pardon  in  favour  of  Callender,  as  well  as  all  others  who  had  been  con- 
victed under  the  Sedition  Law,  and  were  then  undergoing  sentence  of  imprisonment.  He 
took  great  offence  at  the  refusal,  and  in  no  long  time  was  found  writing  in  opposition  to  the 
new  administration:  and  he  openly  justified  his  desertion,  on  the  ground  of  the  ill-treatment 
ho  had  received  from  Mr.  Jefferson.  He  was  of  course  welcomed  by  the  new  allies,  and 
having  connected  himself  with  tlie  editor  of  an  obscure  journal,  recently  established  in  Rich- 
mond, (the  Recorder,)  he  poured  forth  against  the  republican  party  generally,  and  Mr.  Jef- 
ferson in  particular,  a  torrent  of  scurrility  and  slander,  of  which  no  example  had  been  pre- 
viously afforded  in  the  United  States,  not  even  by  himself.  The  private  life  of  Mr.  Jefferson, 
present  and  past,  was  the  subject  of  the  closest  scrutiny;  and,  whenever  he  was  believed  to 
be  vulnerable,  no  matter  for  what  cause,  or  upon  what  evidence,  he  was  unhesitatingly  as- 
sailed in  the  grossest  and  most  offensive  way.  Such,  too,  are  the  debasing  effects  of  party 
malignity,  that  there  were  not  wanting  those  of  the  federal  party  who  were  panders  to  this 
writer's  vindictive  calumnies,  and  communicated  every  piece  of  scandal  or  gossipt  no  matter 
how  unfit  for  the  public  eye,  how  unsupported  by  evidence,  or  improbable  in  itself,  which 
was  tliought  at  all  likely  to  lower  the  chief  magistrate  in  the  eyes  of  the  nation.    The  paper 
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whfeh  WM  Hm  vehiole  of  thve  shuideni  and  wUd^  pmioiMlf  cfaciilnwl  Mmt^Mtf 
Riefamond,  now  ftaad  fti  way  to  the  mnoteit  ^■'t*  9f  ^1^  Uiuoii.  It  imnaiiM  id  b»  aAM 
thai,  while  thit  wreiriied  libeller,  who  had  now  beeome  an  habitoal  aot,  waa  riiiminrtai 
bis  slaoden  and  ribaldiy  wi^  mitiring  Tirnleaoe^  he  was  one  moraiiif  iMmd  drownedm 
Jaoiet'  BiTer,  where  htf  bad  been  faatbiiig,  it  wae  Mippoied,  in  a  eiateor  ini 


The  filUowiDg  letien  of  Mr.  JeAmo  are  here  of  ■ome  inteieat; 

Mk  Jamaaoir  ro  Ma.  Mesaoi* 
(8  Jeff  Oor^  80S.) 

Watkmglom,  Mg  190, 1802. 

"IhumSiBi— Tour  fliTOor  of  the  7tfa  hat  been  dnlfreoeiTed.  lamreailjjmortilledBtilN 
base  ingiatitnde  of  Oillender.  It  presents  hnman  natnre  in  a  bideoos  Ibnn.  It  tpvei  ■• 
oonoem,  becanse  I  peroeiTe  that  reliei;  which  was  afibided  bin  on  mere  moiiTee  of  cfasrirf, 
majr  be  viewed  nnder  the  aqwot  of  enplo^nK  him  as  a  wrii^.  When  'The  Fbliiieil 
Progress  of  BritaUi*  first  appeared  in  this  eoontry,  it  was  in  a  periodioal  pnblioatiDa  calkd 
the  Bee»  where  I  taw  it.  I  was  tpeaking  of  it  in  tenns  of  stiong  approfaatioD  to  a  fKead  ■ 
Philadelphis,' when  be  aslced  me  if  I  knew  that  the  author  was  there  in  the  eitj,  a  iiigitifi 
fiom  proseentwn  on  aoooant  of  thai  work,  and  in  want  of  eropkij  lor  his  subsistence.  Thk 
was  the  fint  of  mjr  learning  that  Gsllender  was  die  anthor  of  tiie  woric  I  considered  hna 
as  a  man  of  sdenoe  fled  fiom  peieecntkm,  and  asmred  mj  IViend  of  mj  readiness  to  do  whM> 
ever  I  eoold  loserre  him.  It  was  k)ng  after  this,  belbre  I  saw  him;  probably  nni  till  17W. 
He  had  in  the  mean  time  written  a  seoond  partof  the  PbHtical  Progress,  much  inlerior  tolhi 
ftrst,  and  his  Hisioryof  the  United  Stales.  In  I7M,  I  diink,  1  was  applied  to  by  Mr.  Lsips 
to  comribnte  to  his  relief.  Ididso,  In  1709, 1  think,  a  T.  Mason  applied  for  him.  Ie» 
triboted  rigain.  He  bad  by  this  time  peld  me  two  personal  visiia;  When  be  fled  in  a  pew 
fkom  Pbihidelphia  to  General  Mason*s,  he  wrote  lo  me  tlmt  he  was  a  fugitive  in  wantrf 
employ,  wished  to  know  if  lie  dookl  get  into  a  enwitingboiMe  or  s^odl,  in  mjr  neighbor 
boodordwtof  Rkshmond;  tliat  he  had  mataxials  for  a  volnme, and  if  heoonidgetasmarh 
woonsf  as  would  buy  die  paper,  the  profit  of  the  w$\e  would  be  all  Jiis  own.  I  availed  o^ 
•elf  of  this  pietext  to  cover  a.mere  charity, by  desiring  him  looonsider  me  a  aabseriber  him 
many  cofte  of  his  book  as  the  money  enetosed  (9^0)  amounted  to;  but  to  ssnd  me  tso 
Qopies  only,  as  die  others  mig^t  lay  until  called  ibr.  fint  Idiicoomged  his ooming  iais  af 
neighbonibiood. 

Bis  first  writings  here  bad  fUIen  &r  short  of  his  original  *Politieal  Progress,**  and  the  ie» 
fOities  of  his  sobseqnent  ones  began  evidently  to  do  mischief  As  to  myself;  no  man  withid 
more  to  see  his  pen  stopped ;  but  I  still  considered  him  as  a  proper  object  of  benevolence. 

The  succeeding  year  he  again  wanted  money  to  buy  pnper  for  another  volume.    I  insde 
his  letter,  as  before,  the  occasion  of  giving  him  another  fiHy  dollars.     He  considers  thc«e  m 
proofs  of  my  approbation  of  his  writings,  when  they  were  mere  charities,  yielded  under  t 
strong  conviction  that  he  was  injuring  us  by  these  writings.     It  is  known  to  many  that  the 
sums  given  him  were  such,  and  even  smaller  tlian  I  was  in  the  habit  of  giving  to  othert  is 
distress,  of  the  federal  as  well  as  the  republican  party,  without  attention  to  political  princi- 
ples.    Soon  aAer  I  was  elected  to  the  government,  Callender  came  on  here,  wishing  to  be  ms<lt 
postmaster  of  Richmond.    I  knew  him  to  be  totally  unfit  for  it,  and  however  ready  I  wi'as  to 
aid  him  with  my  own  charities  (and  I  then  gave  him  fifty  dollars),!  did  not  think  the  public 
ofifices  were  confided  to  me  to  give  away  as  charities.     He   took  it  in  mortal  ofiTence,  and 
from  that  moment  has  been  hauling  ofi"  to  his  former  enemies,  the  federalists.    Besides  the  le^ 
ter  I  wrote  him  in  answer  to  the  one  from  General  Mason's, I  wrote  him  another  coutaininf 
answers  to  two  questions  he  addressed  me.     1st  Whether  Mr.  Jay  received  salary  aa  chief 
justice  and  envoy  at  the  same  time?  and,  2d.  Something  relative  to  the  expenses  of  an 
embassy  to  Constantinople.     I  think  these  were  the  only  letters  I  ever  wrote  him,  in  answer 
to  volumes  be  was  perpetually  writing  to  me.    This  is  the  true  state  of  what  has  passttnl  be- 
tween him  and  me.     I  do  not  know  that  it  can  be  used  without  committing  me  in  contro- 
versy, as  it  were,  with  one  too  little  respected  by  the  public  to  merit  tliat  notice.     I  leave  to 
your  judgment  what  use  can  be  made  of  these  facts." 

Ma.  JxFvsasoir  to  Mas.  Adams. 

(4  Jeff.  Corres.,  23.) 

Washington,  Jufy  22rf,  1804. 
«  Diia  Madax: — ^Your  favour  of  the  Ist  instant  was  duly  receive*!,  and  I  would  not  a;!3un 
have  intruded  on  you,  but  to  rectify  certain  facts  which  seem  not  to  have  been  pre!^^nted 
to  you  under  their  true  aspect  My  charities  to  Callender  are  considered  as  rewards  for  his 
calumnies  As  early,  I  think,  ns  1796,  I  was  told  in  Philadelphia  that  Callender,  the  author 
of  tlie  Polmcal  Progress  of  Britain,  was  in  that  city,  a  fugitive  from  persecution,  having 
written  that  book,  and  in  distress.  I  had  read  and  approved  the  book;  I  considered  him  as 
a  man  or  gemus,  unjusUy  persecuted.    I  knew  nothing  of  his  private  efaancttr,  and  imme> 
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diately  expressed  my  readiness  to  contribute  to  his  relief,  and  to  serve  him.  It  was  a  con- 
siderable time  after  that,  on  application  fVom  a  person  who  thought  of  him  as  I  did,  I  con- 
tributed to  his  relief,  and  afterwards  repeated  the  contribution.  Himself  I  did  not  see  till 
long  aAcr,  nor  ever  more  than  two  or  three  times.  When  he  first  began  to  write,  he  told 
some  useful  truths  in  his  coarse  way ;  but  nobody  sooner  disapproved  of  his  writing  than  I 
did,  or  wished  more  that  he  should  be  silent.  My  charities  to  him  were  no  more  meant  as 
encouragements  to  his  scurrilities,  than  those  I  gave  to  the  beggar  at  my  door,  axe  meant  as 
rewards  for  the  vices  of  his  life,  and  to  make  them  chargeable  to  myself.  In  truth,  they 
would  liave  been  greater  to  him,  had  he  never  written  a  word,  afler  the  work  for  which  he 
fled  from  Britain.  With  respect  to  the  calumnies  of  writers  and  printers  at  large,  pub- 
lished against  Mr.  Adams,  I  was  as  far  from  stooping  to  any  concern  or  approbation  of  them 
as  Mr.  Adams  was  respecting  those  of  Porcupine,  Fenno,  or  Russell,  who  published  volumes 
against  me  for  every  sentence  rendered  by  their  opponents  against  Mr.  Adams.  Bat  I  never 
supposed  Mr.  Adams  had  any  participation  in  the  atrocities  of  these  editors,  or  their  writers. 
I  knew  myself  incapable  of  that  base  warfiu^  and  believed  him  to  be  so.  On  the  con- 
trary, whatever  I  may  have  thought  of  the  acts  of  the  administration  of  that  day,  I  have 
ever  borne  testimony  to  Mr.  Adams'  personal  worth ;  nor  was  it  ever  impeached  in  my  pre- 
sence, without  a  just  vindication  on  my  part  I  never  supposed  that  any  person  who  knew 
either  of  us,  could  believe  that  either  of  us  meddled  in  that  dirty  work. 

But  another  fact  is,  that  I  liberated  a  wretch  who  was  suffering  for  a  libel  against  Mr. 
Adams  I  I  do  not  know  who  was  the  particular  wretch  alluded  to;  but  I  discharged  every 
person  under  punishment  or  prosecution  under  the  Sedition  law,  because  I  considered,  and 
now  consider,  that  law  to  be  a  nullity  as  absolute  and  as  palpable  as  if  G>ngress  had  ordered 
us  to  fall  down,  and  worship  a  golden  image.  It  was  accordingly  done  in  every  instance, 
without  asking  what  the  offenders  had  done,  or  against  whom  they  had  offended,  but  whe- 
ther the  pains  they  were  suffering  were  inflicted  under  the  pretended  Sedition  law.  It  was 
certainly  possible  that  my  motives  for  contributing  to  the  relief  of  Callender,  and  liberating 
under  the  Sedition  law,  might  have  been  to  protect,  encourage,  and  reward  slander ;  but 
they  may  also  have  been  those  which  inspire  ordinary  charities  to  objects  of  distress,  meri- 
torious or  not,  or  the  obligation  of  an  oath  to  protect  the  Constitution,  violated  by  an  unantho* 
rized  act  of  Congress.  Which  of  these  were  my  motives,  must  be  decided  by  a  regard  to 
the  general  tenor  of  my  life.  On  this  I  am  not  afraid  to  appeal  to  any  nation  at  large,  to 
posterity,  and  still  less  to  that  Being  who  sees  himself  our  motives,  who  will  judge  us  from 
his  own  knowledge  of  them,  and  not  on  the  testimony  of  Porcupine  or  Fenno. 

You  observe,  there  has  been  one  other  act  of  my  administration  personally  unkind,  and 
suppose  it  will  readily  suggest  itself  to  me.  I  declare,  on  my  honour.  Madam,  I  have  not 
the  least  conception  what  act  is  alluded  to.  I  never  did  a  single  one  with  an  unkind  inten- 
tion. My  sole  object,  in  this  letter,  being  to  place  before  your  attention,  that  the  acts  im- 
putcil  to  me  are  eitlier  such  as  are  falsely  imputed,  or  as  might  flow  from  good  as  well  as 
bad  motives,  I  shall  make  no  other  addition  than  the  assurance  of  my  continued  wishes  lor 
the  health  and  happiness  of  yourself  and  Mr.  Adams.'' 
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ERRATA. 


After  "oonnties,''  on  page  26,  20th  line  from  top,  insert  semicolon. 
For  "  it  is  true,''        "  "    16th        "         "    read "  also." 

"  ledit,''  on  page  51,   9th  line  from  bottom,  read  *'  le  dit.'' 


"  audit,''      " 

52,20th 

(1 

"    "audit." 

"  sondit,"     " 

"  19th 

t« 

"    "  son  dit." 

"  onsen,"     " 

"    13th 

<t 

"    "  conseil." 

"  remodel,"  " 

"     7th 

u 

"    "demodilo." 

"  1797,"       " 

102,   6th 

top. 

"    "1795." 

»f 


After  "  prosecutions,"  on  page  102, 12th  line,  iiuert  "  adopting  the  line  of  narra- 
tion, and  in  many  cases  the  language  of  Mr.  Hamilton's  report  of  Aug. 
5, 1794." 

For  "  depending,"  on  page  183,    2d  line  from  bottom,  read  "  pending.' 
"  "laws,"               "        337,12th      "         top,  "    "law." 

"  "  appears,"  on  page  379,    4th  lino  from  bottom,  read  "  appear.' 
"  "docs  not,"     "        614,15th        "             "          "    "does." 
"   "does  not,"     "          "    16th        "             "          "     "does.*' 
"  "  firdamenta,"  on  page  656,  40th  line  from  top,  read  "fundamcnta." 
"   "  Wilcuefort,"      "        657,    8th        "  Wicfiuef.jrt." 
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and  above  300  jpaffes  of  index, 

STEPHENS'S  NISI  PRIUS. 

CAREY   &   HART,   PHILADELPHIA, 

HAVE  RECENTLY  PUBLISHED 

THE    LAW    OF    NISI    PRIUS, 

EyIDE^XE  IN  CIVIL  ACTIONS  AND  ARBITRATIONS  AND  AWARDS. 

BY   A.  J.  STEPHENS,   ESQ., 

BARRISTER     AT     LAW. 

WITH  NOTES  AND  REFERENCES  TO  AMERICAN  DECISIONS, 

By  HON.  GEO.  SHARSWOOD, 

ONE  OF  THS  JUDGBS  OF  THE  DISTRICT  COURT  OF  THI  STATE  OF  PEKlTSYLVAirU. 

PREFACE. 
The  object  of  these  pages  is  to  supply  the  Legtl  Proftssion  with  a  Prictieal  Treatise,  not 
only  upon  the  Law  or  Nm  PRiin,  but  also  upon  the  subjects  of  Etidence  nr  Citil  Acxiovt, 

AND  AEBITRATIOZfS  AlTD  AWAEDS. 

A  desire  haying  been  expressed  by  seferal  members  of  the  Profession  in  Ireland  that  the 
Irish  Common  Law  Reports  should  be  cited,  Alcock  and  Napier ;  Armstrong  and  Macartney ; 
Batty;  Cook  and  Alcock;  Crawford  and  Dix;  Fox  and  Smith;  Hayes;  Hayes  and  Jones; 
Hudson  and  Brooke;  Jebb  and  Bourke;  Jebb  and  Symes  Jones;  Jones  and  Carey;  Longfield 
and  Townsend ;  Ridgway,  Lapp  and  Schoales ;  Smith  and  Batty ;  Smythe,  and  Femon  and 
Scrivcn,  as  well  as  Circuit  Reports,  hafe  been  consulted,  and  the  decisions  occurring  in  those 
authorities  which  seemed  illustrative  of  Nisi  Prius  Law,  have  been  embodied  in  the  work. 

«  This  is  the  most  valuable  work  of  its  class  which  has  been  issued  from  the  press  within 
our  recollection." — London  Globe, 

«  An  elaborate  work  upon  the  Law  of  Nisi  Prius,  contained  in  no  less  than  3336  pages, 
royal  8vo ; — a  task  entailing  no  small  degree  of  labour  to  pronounce  a  just  and  honest  opinion 
upon — looking  at  the  author  on  the  one  side,  and  the  profession  on  the  other.  It  is  a  subject 
of  vast  interest  to  the  pleader,  the  attorney,  and  the  student.  We  can  easily  appreciate  the 
great  labour  and  anxiety  of  the  author  in  getting  up  a  work  of  such  magnitude.  As  a  book  of 
common-law  practice,  we  consider  it  of  high  pretensions.  It  is  arranged  alplMbetically,  with 
preliminary  observations  descriptive  of  every  subiect.  It  is  not  a  mere  digest — such  as  those 
that  have  passed  before  it.  It  contains  not  only  the  judgments  of  the  most  eminent  judges 
upon  every  point  of  law,  but  also  the  evidence  requisite  for  the  plaintiff  and  defendant  in  eack 
particular  class  of  action,  as  well  as  practical  observations  upon  the  declarations  and  pleadings. 

«  It  embraces  the  whole  system  of  common-law  practice  at  this  day;  and,  as  a  whole,  we 
think  the  book  stands  unrivaled,  and,  when  well  known,  will  become  the  standard  authority 
upon  every  point  in  the  wide  range  which  it  embraces.  The  price*  will  deter  none  of  Uie 
profession  from  becoming  purchasers;  fbr,  when  once  acquainted  with  the  valuable  contents 
of  this  most  important  work,  the  ready  facility  it  affords  of  advising  promptly  upon  every 
ordinary  case,  either  for  attack  or  defence,  the  price  must  become  a  secondary  consideration." 
— London  Legal  Guide, 

**The  law  of  Nisi  Prius  ha^  received  from  Mr.  Stephens  the  most  elaborate  treatment  to 
which  it  has  yet  been  subjected.  Not  only  has  he  collected  a  great  number  of  cases  bearins 
upon  it,  but  he  has  cited  those  cases  at  more  length;  and,  when  he  has  occasion  to  set  fortk 
statute-law,  he  copies  the  very  words  of  the  legislature ;  fhrtbermore,  in  addition  to  the  uraal 
subjects  treated  or  in  works  on  Nisi  Prius,  ha  has  introduced  the  subjects  of  evidence  in  cItU 
actions  and  arbitrations  and  awards.  There  is  a  copious  appendix  of  the  new  rules  and  the 
statutes  of  set-off,  interpleader,  and  limitation,  with  notes  of  the  cases  that  have  arisen  upon 
them.  Some  idea  of  the  vast  array  of  legal  lore  gathered  and  classified  in  this  laborious  pab- 
lication,  may  be  formed  from  this :  that  it  consists  of  three  volumes  large  8vo.,  closely  but 
clearly  printed,  with  no  waste  of  margin :  each  volume  contains  upwards  of  a  thousand  suck 
pages ;  and  the  index  fills  no  less  than  two  hundred  and  eight  pages,  which  aloae  will  entitl* 
the  work  to  the  attention  of  all  who  know  the  incalculable  value  of  a  copious  and  well- 
digested  index  to  a  law  book.  The  names  of  the  cases  cited  fill  one  hundred  pages,  havlBg 
three  columns  in  each,  and  the  list  of  text  anthers  cited  oooopiee  eight  oolaniBt."— JVoni  am 
article  on  Mr,  8tephen$*9  "Law  qf  NiH  Prim,*'  in  the  Law  Tlnm. 

*  The  price,  full  boond  in  law  binding,  raised  bands.  $5  each  Tolnme.   (The  piiee  of  pvbUcatioE  oC 

the  London editiMikiVoeiis is  •»  Oa) 

1 


A    NEW    EDITION    OF 

PETERS'S   UNITED   STATES    DIGEST. 

A  FULL  AM)  ABRANGED 

DIGEST    OF    THE    DECISIONS 

COMMON    LAW,    EQUITY   AND   ADMIRALTY 

COURTS   OF   THE    UNITED   STATES. 
From  lUe  DrganizBlion  at  Ihe  GoTtfiuiiciit  in  1789  to  Hil; 

IN  THE  SUPBEME,  CIRCUIT,  DISTRICT  AJNU  ADMIKALTT  COURTS. 

Beportol  in  DuUmi,  Oranch,  "Wlieaton,  Potent  and  Howani's  Sojireine  Court 

Reports;  in  Gallison,  &Iason,  Piune,  Pet<irs,  Wasliington,  WnUace,  Sumiier, 

Story,  Baldwin,  Broekenbrough,  and  McLenn'a  Circuit  Court  Reports ;  and  io 

Boe8,  Ware,  Pett-ra  and  Gilpin's  District  and  Admiralty  Reporta. 

BT    RICHARD    PETERS, 

WITH     AN     APPENDIX, 

Coulaioing  the  Rolts  ami  Ordfn  of  the  Saprrme  Court  of  thr  riiiir<l  SlUn  in 
Pniceediags  in  EqcllTi  rslubluhed  by  the  Supreme  ConrL 
■Complete  in  two  lorgo  octavo  volumes,  law  binding,  raised  liiinds,  at  a  price  lesf 
^H  thaa  one  half  of  tlie  original  edition. 


THOMAS'S  COKE,  LAST  EDITION. 


A    SYSTEMATIC   ARRANGEMENT 

or 

LOED   COKE'S  FIRST  INSTITUTE 

or  THB 

LAWS    OF    ENGLAND, 

on  THE  FLUr  OF  SIR  ISATTHEV  HALE'S  AVALTSIS. 

WITH  ANNOTATIONS  OF  MR.  HARGRATE,  LORD  CHIEF  JUSTICE 
HALE,  AND  LORD  CHANCELLOR  NOTTINGHAM. 
.  '     And  a  new  Series  of  Notes  and  References  to  the  present  time,  including  TMet 
^II  of  Parallel  Reference,  Analytical  Tables  of  Contents,  and  • 

-  \  Copious  Digested  Index. 

L,^^.  BT    J.    H.    THOHAS,    ESQ. 

p^       '  ~  SECOND  AMERICAN  FROM  THE  LAST  LONDON  EDITION. 

'^'       ,     '.  TO  WBICB  AU  ASDED, 

.  .*  THE   NOTES   OF  CHARI.SS   BVTI^ER,  ZBQ. 

''  CaBuiI«t«  in  three  Tolnmes  8to.,  law  binding. 

si  P>iM«»O0. 


THE  WORKS  OF  LORD  BACON. 

WITH  A  MEMOIR  AND  A  TRANSLATION  OF  HIS  LATIN  WRITINGS, 

BY  BASIL  MONTAGU,  ESQ. 

In  three  vols.  8vo. — ^Price  $7  60. 

«  The  American  edition  of  the  Works  of  Lord  Bacon  now  offered  to  the  public,  is  reprinted 
from  the  most  approved  English  edition,  that  of  Basil  Montagu,  Esq.,  which  nas  recently  issued 
from  the  celebrated  press  of  Pickering,  (the  modern  Aldus,)  in  seventeen  octavo  volumes.  It 
contains  the  complete  works  of  the  illustrious  philosopher,  those  in  Latin  being  translated  into 
English.  In  order  to  render  the  publication  cheap,  and  therefore  attainable  by  all  our  public 
and  social  libraries,  as  well  as  by  those  general  readers  who  study  economy,  the  seventeen 
octavo  volumes  have  been  comprised  in  three  volumes,  imperial  octavo.  Being  printed  from 
the  most  accurate  as  well  as  complete  English  edition,  and  carefully  revised,  the  American 
edition  will  possess  great  advantages  for  the  critical  scholar  as  well  as  the  general  reader.  In 
typography,  paper,  and  binding,  it  will  be  recognized  as  a  brilliant  specimen  of  the  products  of 
the  American  book  trade." 

<<  Wc  may  safely  affirm,  that,  by  giving  the  Inductive  Philosophy  to  the  world.  Lord  Bacon 
has  proved  one  of  its  most  signal  benefactors,  and  has  largely  done  his  part  towards  promoting 
the  final  triumph  of  all  truth,  whether  natural,  or  moral  and  intellectual,  over  all  error;  and 
towards  bringing  on  that  glorious  crisis,  destined,  we  doubt  not,  one  day  to  arrive,  when,  ac- 
cording to  the  allegorical  representation  of  that  great  poet,  who  was  not  only  the  admirer  of 
Bacon,  but  in  some  respects  his  kindred  genius — Tbuth,  though  <  hewn  like  the  mangle^  bodj 
of  Osiris,  into  a  thousand  pieces,  and  scattered  to  the  four  winds,  shall  be  gathered  limb  to  limby 
and  moulded,  with  every  joint  and  member,  into  an  immortal  feature  of  loveliness  and  per- 
fection.' 

*<  We  are  more  gratified  than  we  can  find  words  to  express,  to  find  a  publishing  house  in 
this  country  putting  forth  a  publication  like  the  Complete  Works  of  Lord  Bacon,  in  a  form  at 
once  compact,  elegant,  and  economical." — Brothir  Jonathan, 


LORD  BOLINGBROKE'S  WORKS,  COMPLETE: 

WITH  A  LIFE,  PREPARED  EXPRESSLY  FOR  THIS  EDITION; 

CONTAnriNO  RECEIIT  INFORMATION  RELATITE  TO  HIS  PERSONAL  AND  POLITICAL 
CHARACTER,  SELECTED  FROM  THE  BEST  AUTHORITIXS. 

In  four  vols.  8vo.,  printed  on  large  type  and  fine  paper. 

Price  reduced  to  $6  00. 

«  Bolingbroke's  writings  take  a  deservedly  high  rank  in  the  classical  literature  of  Enslandy 
and  the  appearance  amongst  us  of  a  beautiful  edition  of  his  works  is  to  be  hailed  as  a  sign  of 
an  improvement  in  public  taste.  We  trust  that  they  will  meet  with  an  extensive  circulation 
and  many  readers.  The  intellectual  wealth  everywhere  lavished  throughout  Bolingbroke'i 
works,  makes  them  an  invaluable  study  to  the  scholar.  The  rare  excellence  of  his  style  cannot 
be  too  much  commended.  Direct,  nervous,  harmonious,  burning  with  energy,  and  overflowing 
with  all  the  charms  of  rhetoric,  it  imparts  interest  to  everything  it  touches,  and  seldom  fails  to 
give  delight.  Bolinffbroke  ever  expresses  his  ideas  with  clearness  and  force.  His  thoughts 
appear  to  flow  from  his  mind  as  easily  as  rays  of  light  from  the  sun*  He  speaks  right  to  the 
reader's  soul,  and  infuses  into  him  the  feelings  which  animate  bis  own  breast.  We  would 
recommend  his  writings  to  all  who  wish  to  obtain  a  mastery  over  the  resources  of  our  language, 
and  to  write  in  such  a  way  as  to  make  others  feel  that  they  are  in  earnest." — Southern  Literary 
Messenger. 

THE  LAWYER, 

HIS  CHARACTER  AND   RULE  OF  LIFE. 

BY  EDWARD  O'BRIEN, 

BARBIBTIB  AT  LAW. 

In  one  yolume.    Price  25  cents. 

<<This  book,  which  is  manifestly  the  result  of  much  patient  and  laborious  reflection,  deserves 
public  attention  on  many  accounts.  The  subject  it  canvaattt  it  one  of  the  highest  practical 
importance  to  society  at  large ;  and  the  exhibition  which  the  book  presents  of  the  character  of 
the  author  is  scarcely  less  calculated  to  interest  and  instruct.  It  is  the  posthumous  work  of  i 
singularly  upright,  thoughtful  and  gifted  man,  who  had  entered  for  some  years  on  the  practice 
of  the  profession  it  discusses,  as  a  member  of  the  Irish  bar;  and  who,  prematurely  taken  from 
the  world  by  an  illness  which  itself  was  caught  in  a  course  of  devoted  charitable  exertion,  l«ft. 
it  behind  him  as  a  record  of  the  maxims  by  which  he  meant  his  professional  life  to  be  regolited. 
The  object  of  the  book  is,  to  apply  the  highest  principles  of  conscientiousness  to  the  practiea 
of  the  Law  ;  and  of  course  many  will  at  once  pronounce  maxims  so  ineonvenient  to  be  alto- 
gether inapplicable  to  actual  experience,  the  fond  ideal  of  a  benevolent  tpecalatist.  He  did 
not  think — what  is  much  more  important,  he  did  not  find  them  so. 

*<  The  great  principle  of  Mr.  O'Brien's  book  is  the  obligation  of  governinff  legal  practice  by 
strict  reference  to  the  supreme  <  Law  of  Conicixncs,'  in  despite  of  the  evil  prescription  that 
so  strongly  countenances  obliqae  ind  dishonest  courses.  It  is  a  valuable  dissertatioto,  expressed 
with  great  strength  and  unafiectedaess,  and  leaving  fisw  or  aone  of  tlw  popular  allogatioBS  un- 
answered."— Dublin  Univenity  Magazim, 


MISS  BXTRMBT'S  BIARY. 

DIARY  OF  MADAME  D'ARBLAY, 

Inelnding  the  period  of  her  Beiideiieo  it  the  Court  of  (tneeii  Charlotte. 

EDITED  BY  HER  NIECE. 
Complete  in  2  fola.  royal  8vo.,  1400  paget.  Price  $6  00. 

"  Madame  D' Arblajr  li? ed  to  be  a  daaaic.  Time  aet  on  her  fame  before  she  went  hence  that 
seal  which  ia  leldom  aet  except  on  the  fame  of  the  departed.  All  thoae  whom  we  hafe  been 
accaatomed  to  revere  aa  intellectual  patriarcha  aeemed  children  when  compared  with  her ;  for 
Burke  bad  aat  up  all  night  to  read  her  writinga,  and  Johnson  had  pronounced  her  superior  to 
Fielding,  when  Rogers  was  still  a  schoolboy,  and  Southey  still  in  petticoats.  Her  Diary  is 
written  in  her  earliest  and  best  manner;  in  true  woman'a  English,  clear,  natural  and  lively. 
It  ought  to  be  consulted  by  every  person  who  wishes  to  be  well  acquainted  with  the  history  of 
our  literature  and  our  manners.  The  account  which  she  gives  of  the  king*B  illness  will,  we 
think,  be  more  valued  by  the  hiatoriana  of  a  fiiture  age  than  any  equal  portions  of  Pepys'  or 
Evelyn's  Diaries." — T,  B,  Macaiulay. 

THE  PROSE  WRITERS  OF  AMERICA 

WITH  A  SURVEY  OF  THE  INTELLECTUAL  HISTORY,  CONDITION  AND 

PROSPECTS  OF  THE  COUNTRY. 

By  RUFUS  WILMOT  GRISWOLD. 

THIRD  XniTIOir,  BXYISSD. 
ILLUSTRATED  WITH  POaTBAITS  FROM  ORIOIKAL  PICTURES. 

Complete  in  one  volume,  octavo.    Price  $3  50. 

Content  ■• 

Intellectual  History,  Condition  and  Prospects  of  the  Country — Edwards,  Franklin,  Jefferson, 
Madison,  Dwight,  Marshall, Hamilton, Ames,  J. Q. Adams,  C. B.Brown,  Wirt, Quincy,  Allston, 
Story,  Paulding,  Flint,  Channing,  Wheaton,  Webster,  Audubon,  Walsh,  Irving,  Buckminster, 
Verplanck,  Norton,  Sanderson,  Dana,  Wilde,  Cooper,  A.  H.  Everett,  Hall,  School crafl,  Dewey, 
Sparks,  John  Neal,  Bryant,  Edward  Everett,  Kennedy,  Bush,  Sedgwick,  Way  land,  Prescott, 
Edward  Robinson,  Leslie,  Legare,  Ware,  Bancroft,  Marah,  Hooker,  Brownson,  Child,  Bird, 
Emerson,  Fay,  Cheever,  Hoffman,  Kirkland,  Hawthorne,  Willis,  Longfellow,  Simms,  Joseph 
C.  Neal,  Poe,  Tuckerman,  Fuller,  Headley,  Mathews,  Thorpe,  Whipple. 

«Mr.  Griswold's  book  has  been  executed  honestly,  ably  and  well,  and  ia  a  valuable  contri- 
bution  to  the  literature  of  the  country.*' — Knickerbodur. 

<<  We  deem  the  book  by  all  odds  the  best  of  its  kind  that  has  ever  been  issued  ;  and  we  cer- 
tainly know  of  no  one  who  could  have  made  it  better." — N,  Y,  Courier  and  Enquirer, 


MACAULAY.  ^ 

CRITICAL  AND  MISCELLANEOUS  WRITINGS 

OF   THOMAS    BABINGTON    MACAULAY. 
In  one  volume,  with  a  finely  engraved  portrait,  from  an  original  picture  by  Henry  Inman, 

a  fine  edition,  cloth  gilt.    Price  $2  00. 

Contents. 

Milton,  Machiavclli,  Dryden,  History,  Hallam's  Constitutional  History,  Southcy's  Colloquiea 
on  Society,  Moore's  Life  of  Byron,  Southey's  Bunyan's  Pilgrim's  Progress,  Croker's  Boswell's 
Life  of  Johnson,  Lord  Nugent's  Memoirs  of  Hampden,  Nares'  Memoirs  of  Lord  Burghley, 
Dumont*s  Recollections  of  Mirabeau,  Lord  Mahon's  War  of  the  Succession,  Walpole's  Letters 
to  Sir  H.  Mann,  Thackaray's  History  of  Earl  Chatham,  Lord  Bacon,  Mackintoshes  History  of 
the  Revolution  of  England,  Sir  John  Malcolm's  Life  of  Lord  Clive,  Life  and  Writinga  of  Sir 
W.  Temple,  Church  and  State,  Ranke's  History  of  the  Popes,  Cowley  and  Milton,  Mitford's 
History  of  Greece,  The  Athenian  Orators,  Comic  Dramatists  of  the  Restoration,  Lord  Holland, 
Warren  Hastings,  Frederic  the  Great,  Lays  of  Ancient  Rome,  Madame  D'Arblay,  Addison, 
Barere's  Memoirs,  Montgomery's  Poems,  Civil  Disabilities  of  the  Jews,  Mill  on  Government^ 
Bentham's  Defence  of  Mill,  Utilitarian  Theory  of  Government,  and  Earl  Chatham,  second  part, 
Churchill,  &c. 

«  It  may  now  be  asked  by  some  sapient  critics,  why  make  all  this  coil  about  a  mere  periodical 
essayist  7  Of  what  possible  concern  is  it  to  anybody,  whether  Mr.  Thomas  Babington  Macaulay 
be,  or  be  not,  overrun  with  faults,  since  he  is  nothing  more  than  one  of  the  thrce>day  immortals 
who  contribute  flashy  and  <  taking'  articles  to  a  Quarterly  Review  7  What  great  work  has  he 
written  7  Such  questions  as  these  might  be  put  by  the  same  men  who  place  the  Spectator, 
Tattler  and  Rambler  among  the  British  classics,  yet  judge  of  the  size  of  a  cotemporary*8  mind 
by  that  of  his  book,  and  who  can  hardly  recognize  amplitude  of  comprehension,  unless  it  be 
spread  over  the  six  hundred  pages  of  octavos  and  quartos. — Such  men  would  place  Bancroft 
above  Webster,  and  Sparks  above  Calhoun,  Adams  and  Everett— deny  a  posterity  for  Bryant*s 
Thanatopsis,  and  predict  longevity  to  PoUok's  Course  of  Time.  It  is  singular  that  the  sagscity 
which  can  detect  thought  only  in  a  state  of  dilution,  is  not  sadly  graveled  when  it  thinks  of  the 
■ententious  aphorisms  which  have  survived  whole  libraries  of  folios,  and  the  little  songs  which 
have  outrun,  in  the  race  of  fame,  so  many  enormous  epics. — While  it  can  easily  be  demon- 
strated that  Macaulay's  writings  contain  a  bandred-fold  more  matter  and  thooght,  than  an  equal 
number  of  volumes  taken  from  what  are  called,  jmt  eminemce,  the  <  Britiali  EMayists,*  it  is  not 
broaching  any  literary  heresy  to  predict,  that  they  will  sail  as  fkr  dowB  thm  stream  of  tine,  as 
those  eminent  membera  of  the  illustrious  family  of  British  daasict." 
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